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BBEJIEHHUE

12 nekabps 1993 roma BCEHApPOAHBIM TOJIOCOBAHMEM OblIa MPUHSATA
Koncturymus Poccuiickoit ®enepanun’. Crares 46 KOHCTUTYIHH TapaHTUPYET
KOKIOMY CYAEOHYIO 3alUTy €ro mpaB W CBOOOA. DTO O3HAYAET, YTO OO0
CYOBEKT, Yb€ MPaBO WM CBOOOIBI HAPYLICHBI, UMEET BO3MOKHOCTh OOpPATUTHCS B
CyJIcOHBIE OpraHbl 3a 3alIMTOW CBOMX HAPYWIEHHBIX NpaB. CpPoK Ui OXpaHbl
HapyLICHHBIX MpaB W cBoOOn KoHctutynmei PO He yCTaHOBIIEH, HO 3TO HE
03HAYACT, YTO TAKOBOTO HET W YTO JIFOObIE HAPYIICHHBIE TPaBa WA CBOOOABI Oy ayT
BOCCTAHOBJIEHBl HE3aBUCUMO OT BPEMEHHM NPOLICANIEr0 € MOMEHTa TaKOro
HapyLIeHHs. OTO O3HAYAET, YTO TOCyJdapCTBO 00s3yeTCs 3alIMTHTh HAPYLICHHBIC
npaBa WM CBOOOMBI, €CIM TAKOBOE OBbLIO, B COOTBETCTBHM C MPOLEAYpaMU W
CPOKaMH, YCTAHOBJICHHBIMHU FOCYAAPCTBOM B 3aKOHOIATEIbCTRE.

OpHUM W3 BHIOB CYAONMPOU3BOJCTBA, MOCPEACTBOM KOTOPOTO 3alMINAIOTCS
HApYLICHHBIE WJIM OCMApUBAcMbIC NpaBa, SBISETCS WMCKOBOE MPOU3BOJCTBO.
Bo30yxnmaercss OHO MyTeM NOJa4Yu B CYICOHBIE OpPraHbl MCKOBOTO 3asiBICHHS B
3aIIMTY CBOMX HAPYLICHHBIX WM OCHAPUBAEMBIX NPAaB M CBOOOJ CyOBEKTOM,
CUMTAOLIMM, YTO €r0 MpaBa U CBOOObI HAPYIIEHEL. B cOOTBETCTBUM CO cTaTheil 195
I'paxxnanckoro koxekca Poccuiickoit denepanuu (nanee - 'K P®) uckosoit
JABHOCTBIO MPHU3HAETCS CPOK JJIsl 3alIATHI MPaBa MO MCKY JHIla, TPaBO KOTOPOTO
HapyueHo. Mcxons U3 yka3aHHOH HOPMBI MO/ MPABOM JIMLA, MMOJUICKAIIMM 3alIUTe
CYJOM, CIIEYET IIOHUMATh CYOBEKTHBHOE MPAKIAHCKOE IPABO KOHKPETHOTO JIHIa’,

HWHCTUTYT HCKOBOH JABHOCTM B TPAXAAHCKOM TMpPaBE MMEET UEIb
JUCLMINTAHUPOBATh YYACTHUKOB 00OpPOTA, CTUMYJIUPOBATH MX K OCYLICCTBIICHUIO
NPUHAUICKANMX WM 0PaB W MUCHOJHEHWIO 00si3aHHOCTEH. W3BECTHO, YTO
HEOMPEACTIEHHOCTh B TPAXKIAHCKO-MPABOBBIX OTHOLIEHHSX B LEJIOM MPOTHBOPEYHT

HX CYHIHOCTH. HeﬁCTBHTeHBHO, OCHOBAHHUC JABHOCTHU 3aKIKOYACTCA B TOM, 4YTO

! Koncturynus Poccuiickoii ®enepanum or 12 mexabps 1993 roma // «Poccuiickas raseray,
25.12.1993;

2 TII1 BC P® or 29.092015 Ne 43 «O HekoTOphIX Bompocax npumenenus HopM ['K P® 06
HMCKOBOH AaBHOCTH.
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OOIIECTBO HY’KAAETCS B MPOYHOM TMOPSJIKE UM BCSIKAs HEOMPEACICHHOCTD
OTHOILICHUH, cocoOHas Konedark MpuoOpeTacMble MpaBa, BO30YKAACT MPOTHB ceOst
poTecT’

Bonpochkl UCKOBOM AABHOCTH OOCYXKAATUCH U 0OCYXKIAIOTCS B FOPUANYECKOM
cOOOIIECTBE, OHM HMEIOT OONBIIOE MPAKTHUYECKOE 3HAUEHHE MPHU Pa3pelieHUU
CIMOPOB MEXAY CYOBEKTaMHU IMpaBa KaKk BHYTPU CTPaHBI, TaK U MPU PACCMOTPEHUU
MEXKIYHAPOAHBIX KOMMEPUECKUX CIOPOB. Beab OPONyCTHB YCTAHOBJIECHHBIH
3aKOHOM CPOK JJIsl 3alMThl CBOECTO HAPYIIEHHOTO MpaBa, CyOBEKT MOKET TMOTEPAThH
caMy BO3MOXKHOCTb 3aKOHHO, Ye€pe3 CyJeOHbIE€ OpraHbl, BOCCTAHOBUTH 3TO
HapPYLIEHHOE MPaBo.

CBOEBPEMEHHOE OCYIIECCTBICHUE U 3alllUTa HAPYLIECHHBIX MPaB CIOCOOCTBYET
JOCTU)KEHUIO TOH LENU, KOTOPYIO CYOBEKTHI TPECIeIOBAIN, BCTYMAasl B T€ WM MHbIE
IpaXIaHCKUE MPABOOTHOLICHUS M KOTOPYIO HE JOCTUIJIM MO OMNPEACICHHBIM
npuuriHaMm. CoOI0IEHHE CPOKOB BOOOIIE U CPOKOB MCKOBOM JABHOCTH B TOM YMCIIE,
COCOOCTBYET  YCTOMYMBOCTM  MPABOMOPSIIKA, CTAOWIBHOCTH,  (PAKTUUYECKH
CIIO’KMBIIMXCS MEXKIy CYOBEKTaMHU MPABOOTHOIIECHUH, TPEACKA3yeMOCTH MU
BO3MO>KHOCTH TJIAHUPOBAHUS AEATENbHOCTU. HeoOXxomumMocTh coOMOeHNS CPOKOB
UCKOBOM JaBHOCTU OOYCJIABJIMBAETCS KPOME MPOYEro W TEM, UYTO T€ WM HHBIC
0OCTOSATENbCTBA, MO UCTCUEHWM [UIMTEIBHOTO BPEMEHH, HE BCErAa MOTYT ObITh
YCTAHOBJIEHBI ¢ HEOOXOJIUMON JOCTOBEPHOCTHIO, YTO MHOTHE J0Ka3aTelbCTBa CO
BPEMEHEM yTpauMBaroTcsa. KM Kak TOBOPWJIOCH BBIIIE, CPOKM TapaHTHUPYIOT
CTaOWJIBHOCTh XO3SIMCTBEHHBIX OTHOILICHUH, MPEACKa3yeMOCTb, U CTUMYJIUPYIOT
CyOBbEKTOB, 4YbM TpaBa HApPYLICHB, AKTMBHEE M CBOEBPEMEHHO WHCIOJIb30BATh
NPEOCTABJICHHBIE CPEJCTBA 3ALMTHI CBOMX MPaB.

Takum 00pa3oM, HEOOXOAMMOCTH COOJIOICHUSI YCTAHOBJICHHBIX 3aKOHOM
CpOKOB, MOOY>KAaeT CTOPOHBI YYACTBYIOIIME B MPABOOTHOLICHUSX, CBOEBPEMEHHO
nposiBIATh  3a00Ty 00 OCYIIECTBJACHWM W 3aluTe CBouX mpaB. Hopwmel,

OoNpCaAcCIAOIMMNUC CPOKHU WCKOBOM JABHOCTU W NOPAOOK HMX HCUYHUCICHHUA, ABJIAKOTCA

3 Illepmenesnu I.®. YueOHMK pYCCKOTO TpakHaHCKOro Tpasa//JlOKyMeHT MpenocTaBlIeH
Koncynbsrantl Liroc.
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UMIECPATUBHBIMA, CTOPOHBI HE MOTYT CBOMUM  COTJIALICHUEM  HM3MCHHTH
MPOJIOJDKATELHOCTh CPOKA MCKOBOH JABHOCTH Kak B OOJIBIIYIO, TAK U B MEHBIIIYIO
CTOPOHY, €CNTM OH YKa3aH B 3akoHe. Ciy4am W OOCTOATENbCTBA, MPU KOTOPBIX
JOMYCKACTCS  BOCCTAHOBJICHUST MPONYIICHHOIO CPOKA HKCKOBOW  JTaBHOCTH,
YCTAHOBJICHBI 3aKOHOM M MO3BOJISIIOT CYOBEKTY, MPONYCTUBIIEMY CPOK, PEau30BaTh
CBOE MPABO HA CyACOHYIO 3alIUTYy.

['pakmaHCcKO€e 3aKOHOATENIBCTBO COACPIKUT YPE3BBIYAHO BAXKHOE MIPABUIIO O
TOM, YTO MCKOBas JABHOCTh MPUMEHSIETCS CYJ0M, apOUTPAKHBIM HJIA TPETEHCKUM
CYJZIOM TOJIBKO 1O 3asBJIEHUIO CTOPOHBI B CIIOPE, YTO O3HAYAET, YTO, €CJIA OTBETYMK
HE KEJIACT BOCIMOJIBb30BATHCS (PAKTOM MPOIMYyCKA OTBETUMKOM CpOKa JUIsl MOJayM
WCKOBOIO 3asABJICHUSA, O YEM OH MPAMO 3adBIA€T CYAy, MOCIHEIHUN IOIDKEH
PacCMOTPETh €0 MO CYLIECTBY U BBIHECTU PELICHUE IO MATEPUATILHO-IIPABOBOMY
CIIOPY MEXKAY MCTHOM M OTBETUYMKOM HE3ABUCUMO OT UCTECUCHUS 3TOro cpoka. Eciu
)K€ OTBETUMK, B KAYECTBE CPEJCTBA 3AUIUTHI, 3asBUT O MPUMEHCHUH CPOKA MCKOBOM
JABHOCTH, CyJ 00s3aH MPOBEPUTH TAKOE 3ASBJICHHUE, U B CIy4Yac ACHCTBUTEIBHOTO
MPOIMyCKa, TaKOBOE OYAET SBJISATHCS CAMOCTOSTEIBHBIM OCHOBAHHMEM JJisi OTKa3a
UCTIY B PACCMOTPEHUH €T0 3asBJICHUSI.

Llenbro paboThI SBISECTCS U3YYEHUE TEOPETHUECCKUX BOMPOCOB, CBSI3AHHBIX C
o0Eel XapakTEPUCTUKON CPpOKa MCKOBOM JABHOCTH W €r0 BUIAAMM, OMPEIACICHUEM
MOPSAAKA WCUYUCICHUS CPOKAa WCKOBOM HABHOCTH, NPABOBBIMH IOCIEACTBHASIMHU
UCTEYECHUsS JAHHOIO CPOKA, €ro NepephIBa, MPUOCTAHOBIICHUS U BOCCTAHOBJICHHSL.

3agauamMu pabOTHI SIBJISIFOTCS:;

1. MCCJICAOBAHUE TMPABOBBIX HOPM PETYJIUPYIOLIKUX COOTBETCTBYFOLIME

OTHOILICHUH W MPAKTHKY UX PUMEHCHHUS,

2. BBISIBJIEHHE OCOOEHHOCTENM MCKOBOM MABHOCTH U €€ OTJIMYUU OT WHBIX
CPOKOB;
3. OMpeIENIEHUE MOMEHTA HaYajla TEYCHHsI KICKOBOUM TaBHOCTH W MTPABOBBIX

MOCJICACTBUM €€ UCTCUYCHUS,
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4. PacCMOTPETh OCHOBAHME M YCIIOBUS BOCCTAHOBJICHHMS CPOKA MCKOBOM
JTABHOCTH,

5. WCCIIEAOBAHUE TIPUOCTAHOBJICHUS M MEPEpPhIBA CPOKA MCKOBOM
JABHOCTH.

OOBEKTOM  MCCIICIOBAHUS  SBJIAIOTCA  OOIIECTBEHHBIE  OTHOIICHUS,
BO3HUKAIOIIME MO MOBOAY pealv3aliy rpakJaHamMH MpaBa Ha CYACOHYIO 3alUTy
PU UCYUCIICHUSI CPOKOB T OOpAILCHHUS B CY /.

[IpeameT uccienoBanus COCTaBIAIOT:

1. HOPMBI TPAKIAHCKOTO MPAaBa U UHBIX OTPACICH, MPETYyCMATPUBAKOIIUX
CPOKH MCKOBOM JTaBHOCTH,

2. Hay4HbIC MyOIMKaMKU M0 TEME UCCIIEA0BAHNUS,

3. cyleOHas MpakTUKa pealu3auud  HOpPM, MPEayCMaTpPUBAFOLIMX
MIPUMEHEHUE CPOKOB UCKOBOM TABHOCTH.

MeToA0I0rHYECKONH OCHOBOM MCCIIEOBAHUS SBISIFOTCS CIEAYIOIIME METOIbI
WCCIEAOBAHMS. AQHAINA3, MCTOPUKO-PEKOHCTPYKTUBHOIO  aHANM3d, CUCTEMHO-
CTPYKTYPHOTO  aHAJW3a, CPABHUTEIIBHO-MPABOBOTO aHanu3a, (QOpMaIbHO -
FOPUAMYECKOTO aHAIU3Aa U APYTHE.

B cBoeit paboTe s ucnonb3oBaja TpyAbl TAKUX KITacCUKOB Kak ['pudanos B.I1.,
Hoeunkuit UU.b., bparko A.I'., AntumonoB b.C., Eropos H.JI. u napyrux.
HopmaTtuBHO## OCHOBOW pabOTHl SBISIOTCS HOPMATHBHBIE MPABOBBIC AKTHI
MAaT€pUANIBHOTO W MPOLECCYATBHOTO 3aKOHOAATENbCTBA PA3JIMYHBIX  OTPACIEH
Poccmitickoro  mpasa:  KOHCTUTYUMOHHOrO, ['pakmaHckoro, I 'paxaaHCKOro
NPOLECCYATBHOT0, ApOUTPAsKHOTO POoLECCYaANBbHOr0. KpoMe TOro, B MCCIIEAOBAHAN
MMOKA3aHO MCTOPUYECKOE PA3BUTHE WHCTUTYTA MCKOBOW MABHOCTH OT PUMCKOro
npasa 10 AccTByrOLIEro npasa PO.

CtpykTypa AMIUIOMHOH palOoThl OOYyCJIOBJIEHA IENbD W 3aJadyamMu
uccienoBanus. Pabota COCTOMT W3 BBEACHHS, TPEX IJIAB, 3aKIOYCHHS W

OoubmorpauueCcKoro CrmucKa.
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[JIABA 1. [IOHSITUE U BUJIbl CPOKOB. [TOHSTUE UICKOBOM
JIABHOCTH

§1. Cpoku B rpaknanckom npase. [ToHATHE, BUIBI, XaPAKTEPUCTUKA.

[ToHsiTHE «CPOKM» HEMOCPEACTBEHHO CBSA3aHO C TAaKAM OOBEKTUBHBIM
(haKTOpPOM Kak BpPeMsl M O3HAYACT OMPEACIICHHBIC MPABUIIA €70 UCUMACTIECHHS . HAYaJIO,
KOHEL, 700 HEKUH TMPOMEKYTOK BpeMeHH. [l03TOMYy CpOK, KaK TOHSTHE
FOPUIMYECKOE, O3HAYAET ONPEAETIEHHBIN POMEKYTOK BPEMEHH, U PACCMATPUBACTCS
KaK IOpUAMYECKUWH (AKT, CBs3aHHBIA C BO3HMKHOBCHHUEM, W3MCHCHUEM WM
MPEKPALICHUEM TPAKIAHCKUX ITPABOOTHOLLEHUH.

Kaxk ykassiBast B cBoe Bpems H. PactepsieB, Cpok 03HaAYaeT U3BECTHBIN MPEaEn
BPEMEHH, K KOTOPOMY MJOJDKHO 3aKaHYMBATHCS OIPEIEIIEHHOE IEHCTBUE, WU
[IPOCTPAHCTBO BPEMEHH, B MIPOIAOJDKEHHE KOTOPOI0 TO/KHO COBEPIIATHCS AEHCTBHE,
WA ONIPEACIICHUE MOMEHTA BPEMEHH, ¢ KOTOPOr0 BCTYITAKOT B CHILY FOPHUIANYECKHUE
ocneacTBrs’”,

B cBoro ouepens .M. Meiiep Ha3bIBaJl CPOKOM «M MPOCTPAHCTBO BPEMEHH, B
TEUYEHHE KOTOPOro0  JOJDKHO  COBEPLUMTHCS  JEWCTBUE... U HACTYIUICHUE
OMPEACTIEHHOTO0 BpeMeHW. B 00macTy mpaBa CpOK MOHMMAETCS KAaK Ha3HAYCHUE
BPEMEHU JJIsl KAKOTO-HUOYJb FOPHAWYECKOTO NCHCTBUS, CBS3b FOPHUIMYECKOTO
JEHCTBHSI ¢ W3BECTHBIMM OIPAaHMYCHHUSIMH BO BpPEMEHHM. Bpewms, Takum oOpazom,

IIOJIyYaeT FOPUAMYECKOE 3HAUEHHEN

4 Pactepse H. HenelicTBUTENIBHOCTE FOPUAMYECKUX CIEINIOK 110 PyCCKOMY npaBy. YacTb obmas u
4yacTh ocoOeHHasi: Jlormatuueckoe uccienosanue// JlokymenT npenocrasier KoncynbrantlLmtoc;,
> Meiiep J1.U. Pycckoe rpaxaanckoe npaso// JlokymeHT npenoctasieH Koncynsrantllnroc
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O.A. KpacaBunkoB CpoOKM HasbiBal «aOCOJIOTHBIMUA FOPUIUYECKUMU
COOBITHAMUY»®, T.€. SBJICHUSIMHM, BO3HUKAIONIMMH U IEHCTBYIOIIMMHA HE3ABUCHMO OT
BOJIM JIFOJICH, KaK U TEYEHHE BPEMEHU BOOOIIE.

Jpyryro Touky 3penus noaaep;xxkupai B.I1. ['pubanoB, KOTOpHIA oTMeUa, 4To
«...HETOYHOCTh BeIpakeHHs O.A. KpacaBumkoBa COCTOUT B TOM, YTO FOPUIAMYECKOE
3HAQUEHUE MMEET HE TOJBKO MCTCUCHUE CPOKAa WM BPEMEHHW, HO W €r0 HAYaIO U
JaXe CaM CpOK, B TEYCHHE KOTOPOr0 YYACTHUKW TPAKIAHCKHAX MPABOOTHOLIECHUH
UMEIOT TMPaBO WM OOs3aHbl COBEPIIATH JCHCTBUS, WMCIOIIUE FOPUINYECKOE
snauenue»’. Ilo wmuenmro BII. TI'pubanoBa, «..CPOKM (KaK OIpeIEICHHBIE
NPOMEKYTKA BPEMEHHM) HENb3S OTOXKACCTBIATh € FOPUIMYECKUMH CPOKAMH.
IOpuanyeckue cpoku, Oyayun KaTeropusiMi BpEMEHHOTO MOPSAKA, XOTS U CBI3aHbI
C OOBEKTUBHBIM M HE3ABUCALIMM OT CO3HAHUWS W BOJIM JIFOACH TEYCHHEM BPEMCHH,
TEM HE MEHEE, MPEICTABISAIOT COOOW CAMOCTOSTENBHYI) KaTErOPHI0, MMEKOLILYHO
WHYIO MPUPOAY, Y€M OOBEKTUBHBIE 3aKOHBI MATepUAIILHOTO Mupa. FOpuanueckue
CPOKH YCTAHABJIMBAKOTCS 3aKOHOM, AJIMUHUCTPATUBHBIMM M aJAMHHHACTPATHBHO-
IPaBOBBIMH AKTAMM, COIJIALIEHUSIMH CTOPOH.. »®.

EcTe MHEHHE, 4TO CPOK HEOOXOAMMO OTIMYATH OT BPEMEHM, TaK KAaK OH
OMPEAETSETCS BOJECH 3aKOHOAATENS WM YYACTHUKOB MPABOOTHOLIEHUH, U MMO3TOMY
CPOKH B CHCTEME IOPUAMYECKMX (PAKTOB 3aHUMAKOT 0CO00E MOJIOKEHUE W HE
OTHOCSITCSI HA K COOBITHSIM, HU K IEHCTBUSIM

MoKHO cHaenarb BBIBOJ, YTO CPOKM MO TPOMCXOKIACHHUIO SIBISIOTCS
OOBEKTUBHOM KaTeropuell «TEYeHHs] BPEMEHW», a MO (OpPME YCTAHOBKH,
OMPEACTICHUS - BOJIEBBIMUA KaTETOPHUIMH (T.€. CYOBEKTUBHBIMM) AJIsl MPUAAHUAST UM

KOHKPETHBIX FOPUIMYECKHX TIOCIIEACTBHI» .

6 Kpacapunkos O.A. FOpunmaeckue BpakThl B COBETCKOM IPaXkIaHCKOM TIpase//JlokyMeHT
npenocrasiieH Koncynsrantlnroc;,

" T'pubanos B.IT1. Cpoxu B rpaskaanckoM npase. M., 2007. C. 9.

8 I'pubanos B I1. Cpoku B rpasxnanckom mpase. M., 2007. C. 10.

® Cepreen A.Il. CpokH OCYLIECTBIEHHS W 3alIUThI TPAXTAHCKHX npas // JIOKyMeHT
npenocrasiieH Koncynsranrllnroc;
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Kak mnpenycmarpuBaer cr. 190 'K PO, cpoku (KajieHOapHbBIC [aTHI,
MCTEYEHUE TIEPUOJA BPEMEHH, UCUUCIIIEMOTO TOJAMM, MECSILIAMU, HENETIIMA, THAMU
YW YacamMu) MOTYT OBbITh YCTAaHOBJIEHBl 3aKOHOM, WHBIMH MPABOBBIMH AaKTAMH,
CHENIKOHN, T.e., KaK YK€ OTMEYaJIOCh, YCTAHABIUBAIOTCA BOJICH ONPENCIEHHBIX
CyOBEKTOB.

CpoKr MOTYT HOCHUTh MMIEPATHBHBIN (0€3yCIOBHO - 00s3aTenbHBINA) IM00
JMCIO3UTUBHBIN XapakTep. K uMnepaTtnBHOCTH MOKET OBITh OTHECEH, B YaCTHOCTH,
CpoK, ycraHoBineHHbi cr. 1154 T'K PO «Cpok npuHATHS HACIEACTBAY:
«HacnenctBo MOXET ObITh MPUHIATO B TEUEHUE 6 MECSLEB CO JHS OTKPBITHS
HacneacTBay. K AMCIO3UTUBHBIM OTHOCATCS, HAPUMEP, NoJoxkeHud cr. 591 'K PO
«CpOKH BBITUIATHI TOCTOSIHHON PEHTBD) . « ECIIM MHOE HE IPEIYCMOTPEHO AOTOBOPOM
MTOCTOSIHHOM PEHTHI, MOCTOSIHHAS PEHTA BBIIUIAYMBACTCS MO OKOHYAHMM KAKIOTIO
KQJICHIAPHOTO KBAPTAJIAY.

B psane cimydaeB B 3aKOHOJATENBCTBE B OTHOLICHUHM CPOKOB COYETANOTCA
NPU3HAKM KAaK MMIIEPATUBHOCTH, TaK W JMCIO3UTUBHOCTU. Tak IOroBOp Haima
YKUJIOTO IOMEIIEHUSI MOYKET ObITh PACTOPTHYT B CYAEOHOM NOPSAAKE O TPEOOBAHUIO
HallMoJaTels B Cy4ac HEBHECEHUS HAHMMATEJIEM ILIATHL 3a XKWIIOE MMOMEIICHUE 32
6 MeCsALEB, €CIM JOrOBOPOM HE YCTAHOBJICH OOJIEE IIMUTENBHBIA CPOK, a NpHU
KPaTKOCPOYHOM HaiiME€ - B Cllydac HEBHECCHMs IuIaTel Oojee ABYX pa3 Mo
VCTEYCHUH YCTAHOBJICHHOTO JIOTOBOPOM CpoKa tuiarexa (ct. 687 'K PD).

Hecmotps Ha 1O, uro B cT. 190 'K PO npsimo HEe npesyCMOTPEHO, HO U HE
3aMpenicHo, CPOK MOKET ObITh ONPEEsicH U MUHYTaMu. Kak ObIJI0 yCTAaHOBJIEHO B
OCHOBHBIX MpaBwiax padOTBHl Mara3wHa, YTBEP)KIAEHHbIX [Ipmkazom MmuHTOpra
CCCP ot 18 mas 1973 r., Ne 102 «...HEMPOIOBOJBCTBEHHBIE TOBAPbI, OTOOPAHHBIE
MOKYNIATENEM, MOTYT XPAaHWUTBCS HA «KOHTPOJE» OO0 OIJIAThl MX CTOMMOCTH B

Teuenne 30 MUH., 10 HCTEUEHHH KOTOPBLIX OHM BHOBb MOJAOTCA B IPOAAXKY... » .

Muxnenko TT.A. Teopus MeHeIKMeHTa: yueOHHK. 2-¢ U3A., mepepad. u gor. M.: MOCKOBCKHit
(buHaHCOBO-MIPOMBIIIIEHHBIH YyHUBepcuTeT «Cuneprus», 2014. C.340.
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CpoK MOXKET ONpeaeNarTbCs TaKKE YKa3aHMEM Ha COOBITHE, KOTOpOE
HEN30EKHO TOJDKHO HACTYNUTH (HAMPUMED, HAYAJIO CPOKA 3UMHETO OTOMUTEIBHOTO
CE30HA MO BPEMEHU MEPBBIX OCEHHUX XOJIOJAOB C OPHUEHTUPOM HA CPEIHIOO
TEMIIEPATYPY HAPY>KHOTO BO3yXa M KOJMYECTBO JHEH OTAIJIMBAEMOTO MEPHOJIA).

TedeHre CpOKA, OMNPEAECTICHHOrO0 MEPHOJOM BPEMEHW, HAUYMHACTCS HA
CIICAYIOIIMI JEHB MOCIE KAJICHIAPHOMN AAaThl WM HACTYIUICHHS COOBITHS, KOTOPBIMHU
ONPEAENEHO €r0 HAYaNO.

Ha Tepputopun Poccuiickoit @enepanmu, cornacHo OeaepaibHOMY 3aKOHY
ot 03.06.2011 roma Nel07-®@3 «OO0 HCUMCIIEHWH BPEMEHW», pacmonoxeHsl 11
YaCOBBIX 30H C OJMHAKOBBIM BPEMEHEM B Mpeleiiax KaKIOW 4YacOBOW 30HBI, C
PA3HULIEH BO BPEMEHU MEXAY ABYMS CMEKHBIMU 30HaMU - | vac.

Bpems B Teuenue cytok umcuucasercs oT 0 g0 24 4acoB, ¢ HA4YAJIOM B
MOJIHOYb.

CpoOK, UCUHCIIAEMBIN TOAMU, UCTEKAECT B COOTBETCTBYIOILUE MECALL U YUCIIO
MOCJICTHETO TOJla CpOoKa (eciu TeyeHWe BpeMeHd B 1 roa ¢ 1 sHBaps, TO CpPOK
ucrekaet 31 nekalOps roja).

K cpoky, onpeneneHHOMY B MOJTIOJa, TPUMEHSIOTCS MPaBWia JUisl CPOKOB,
MUCUYUCISIEMBIX MECALAMH, T.€. CPOK, HWCUUCISIEMBIA MeECALaMH, MCTEKAeT B
COOTBETCTBYIOILIIEE YHCIO MOcneaHero mecsiua cpoka (31 suBaps, 30 wrons, 31
nekaops...). Ilpu >TOM, €ciM OKOHYaHWE CPOKa, MCUUCISIEMOIO MECSIaMH,
MPUXOJUTCS HA TAKOH MECAIL, B KOTOPOM HET COOTBETCTRYHOMIEro uncha (30, 31), To
CPOK MCTEKAET B MOCIECAHUI ACHb 3TOro Mecsna (28 unu 29 gepans).

K cpoky, ucumcisieMOMy KBaprajamu TOJa, NMPUMEHSIOTCS MpaBUiia Jis
CPOKOB, MCUHCIIIEMBIX MECSALIAMHU, U KBAPTAJI CUMATACTCS PAaBHBIM TPEM MECSLAM;
OTCYET 4 KBAPTAJIOB BEACTCA € Havasa rojaa (¢ 1 sHeaps).

Cpok, oOmpenencHHbli B TOJMECSNA, PacCMATPUBACTCA KAK  CPOK,
WUCUYUCISIEMBIA JHSAMMU, W CUMTAETCA PaBHbIM 15 nusam. [locnemHee BeIpakeHWe

HMCCT HMMIICPATHUBHOC 3HAYCHHUC, T.C. MU CPOK, OHpeI[eHeHHBIﬁ noJiMecialna u B
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deBpasie, nomkeH ObITh ucuuciaeH 15 gusamu o 28, 29 ¢eppans (He mozaHee 14
YHUCIIa).

CpoK, WCUHMCIAEMBIH HEAENIMH, HMCTEKAacT B COOTBETCTBYIOIIMNA JCHb
MOCJICHEN Henenu cpoka. Ecim, Hanmpumep, CPOK YCTAHOBJIEH B OJHY HENEIIO - C
NOHEJIENBHUKA, TO OH, Ka3aJI0Ch Obl, UCTEKAET B BOCKpECEHbe. OTHAKO, KaK YKa3aHO
B cT. 193 I'K P®, «ecnu nocnenHuii AeHb CpOKa MPUXOAUTCS HA HEPAOOUMI JCHB,
JTHEM OKOHYAHUsSI CPOKA CUMTAcTCs ONvbKallmid Clienyromuid 3a HAM padoumii
JCHbY, T.€. B HAILIEM MPUMEPE THEM OKOHYAHUS CPOKA OYAET MOHEACTbHUK.

[Ipy WCUMCIIEHMH CPOKOB 1O JAHSIM (HA4aJlo, KOHEL) MCXOAAT W3
NPOJOKMTENBHOCTH CYTOK (24 yaca). [Ipu 3TOM mpeacTaBiseTcs BAKHBIM TOYHOE
ONPEACIICHUE HAYaJla UCUACTICHUS THA CPOKA M JHS €T0 3aBEPIICHUS C OPUEHTHPOM
Ha TO, YTOOBI HE JONMYCKaTh HECOBMAACHHMS (PAKTUYECKOTO Hayala C JHEM €ro
FOPHANYECKOTO MCUHCIEHHS |,

['paxpanckoe 3aKOHOJIATEIBCTBO MPEAyCMaTPUBAET 0COOEHHOCTH
COBEPIICHUS JNECHCTBHIA (FOPUANYECKHUX) B TOCICIHUN JEHb CpPOKA. OTH JNCHCTBUS
MOTYT OBITH COBEPIIEHBI A0 24 4YacOB MOCJIECIHErO JTHS CPOKA M BBITEKAOIIUMU
MOCJICACTBASIMM HAUIEXKALIETO UCIIOJIHEHHUS, B YACTHOCTH, MO CPOKAM HMCIOJHEHUS
o0si3arenbCTB. OMHAKO, €CIM 3TH ACHCTBHS JOJDKHBI OBITh COBEPIUCHBI B
OpraHu3alyM, TO CPOK HMCTEKACT B TOT YacC, KOTJA B 3TOW  OPraHU3alMu 110
YCTAaHOBJICHHBIM MPaBUJIaM MPEKPALIAKOTCS COOTBETCTBYIOIIME onepaumu (4. 1 CrT.
194 TK PO).

[InceMeHHBIEC 3aBICHUS U TOKYMEHTHI (HE3aBUCUMO OT TOTO, HAAJEKALUAM
au oOpa3oM OHHM O(OPMIICHBI), CIAHHBIE B OpPraHU3alui0 CBs3M 10 24 4acoB
NOCJICAHETO THS CPOKa (B MPEACTax cpoka padOThl OpraHrU3alMid CBS3W ), CUMTAOTCS
NEPEIAHHBIMA B CPOK.

['paxnaHckoe 3aKOHOAATENBCTBO COACPXKUT PAX OOIMX M CIECHHATBHBIX
MPaBUI OTHOCUTENBHO CPOKOB. [lepBbIE PAcHpOCTPAHSIOTCS HA BCE OTHOLUCHUS,

PCrYJIUPYCMBIC I'PAKAAHCKHUM IIPABOM, BTOPLBIC - TOJIbKO Ha TC, IPUMCHUTCIIBHO K

11 CmuproB A. CriopHBIe BONIPOCH HCUHCIEHHs CPOKOB // 3akoHHOCTD. 2015, Ne 9.-C52.
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KOTOPBIM ~ YCTaHOBJIEHBI ~ COOTBETCTBYHOIIME CPOKH. [IpuMeHeHHne CpOKOB
NPEANoJiaracT uX KOHKpEeTU3auuio no Buaam. Kiaccupukanus BUIOB MOKET OBITh
NPOBEJICHA M0 Pa3HBIM OCHOBaHUAM. [Ipexxne Bcero, mo cyObeKkTam, KOTOPBIE CPOK
YCTaHABJIUBAOT:

- BO-TICPBBIX - 3aKOHHBIE WJIM HOpMaTuBHbBIC (Hampumep, cT. 21 T'K
«/leecnocoOHOCTh TpaxaanuHa», cr. 42 'K P® «lIpusHanue rpaxknaHuHa
0€3BECTHO OTCYTCTBYIOIIUMY, CT. 196 ['K « OO0mmii cpok HCKOBOH JABHOCTWY ),

- BO-BTOPBIX, JOTOBOPHBIE, KOTOPBIE ONPEACISIOTCS COMIAIEHUEM CTOPOH
(HampuMmep, MATHIETHUA CPOK B JOrOBOPE KOMMEPYECKOTO HaiiMa KIIOTO
NOMEIIEHUST WM CPOK HKCIOJHEHUS MPOJABLUOM OOS3aHHOCTH Tepeaarb TOBAp
NOKYTATENIO ONMPEACSAETCS TOTOBOPOM KyIu-npoaaxku (ct. 457 'K PO);

- B-TPETBUX, CYACOHBIEC, KOTOPBIE MPENYCMATPUBAIOTCS PELLICHUEM CYIA.

Cpoku, MpeyCMOTPEHHBIE B 3aKOHAX, MHBIX MPABOBBIX AKTaX, MOTYT HOCUTH
UMIIEPATUBHBIN (HATPUMEP, CPOKH MCKOBOM JTABHOCTH, CPOKM JCHCTBUSI AaBTOPCKUAX
npaB, NATEHTA, MPUOOPETATEILHONW JABHOCTH W JAP.) U JUCHO3UTHBHBIA XapakTep.
Cpoxu, yCTaHOBJIEHHBIE AUCIIO3UTUBHBIMM HOPMAMM, ACHCTBYIOT B CIIy4asx, €CIH
CTOPOHBI B JIOTOBOPE HE OMPENEIWIM WMHOW. M3BECTHBI Tak)Ke€ HOPMBI IpaBa, B
KOTOPBIX MPEAYCMOTPEH MAKCUMAJIBHBINA CPOK, HO B €r0 MPEAENax MO COTMAICHUIO
CTOPOH MOTYT YCTAHABIUBATHCS MHBbIE CPOKHU. Tak, coryacHo m. 2 cr. 1016 'K PO
JIOTOBOP JOBEPUTEIBHOTO YIIPABICHUS MMYILECTBOM 3aKJIKOYACTCS HA CPOK, HE
NPEBBILIAKOIIANA AT JIET, HO CTOPOHBI BIPABE yKa3arh JIFOOOH CPOK B Mpeaeiiax
3TOr0 MaKCUMAJIBHOTO.

CpoKH, ycTaHAaBIMBAaEMbIE CylaMU apOMTPAXHBIMHU, OOLICH FOPUCIMKLIIHA,
TAKKe  TPETEHCKMMM  CYJAMHU, HA3bIBAKOT  MPOLECCYAIBHBIMA  CPOKaMHU.
[TpoueccyanbHble AEHCTBUS COBEPILANOTCA B CPOKH, YCTAHOBIIEHHBIE HOPMATHBHO-
MPABOBBIMHM AKTAMH, A B CIIy4asX, KOTJa MPOLECCYAIbHBIE CPOKM HE YCTAHOBJICHBI
3aKOHOJATENIbHBIMU aKTaMH, MX OMNPEACNAOT CyAbl. B 4acTHOCTH, O BpEMEHU U
MECTE HOBOTO CyAe€OHOTO 3acelaHust Cyl WM apOMTPaKHBIA CyJ W3BEIIACT JIWLL,

yHaCTByOImMx B ACJIC, W APYIHX Y4YAaCTHHKOB IIpOoHCccCa. Hnua, SIBUBIIIHUCCA B
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cyneOHOe 3acelaHue, W3BELIAIOTCS O BPEMEHM M MECTE HOBOIO 3acelaHus
HEMOCPEJCTBEHHO B CyJ€OHOM 3acelaHuu MOJ PACIUCKY B MPOTOKOJE CYIEOHOTO
3acenanus (m. 9 ct. 158 AIIK P®). Ho u B 3TOM ciiy4ae CyJ HA3HA4YaeT CPOK C
y4eToM OOLIEro CPOKa JjIsi PACCMOTPEHUS JIENIa, YCTAaHOBJICHHOTO KOJCKCOM.

[Io mnpaBOBBLIM MOCHEACTBUSAM CPOKM KaK COOBITHS, CBS3aHHBIE C
HACTYTJIEHUEM MJIM UCTEUECHUEM BPEMEHU, MOAPA3ACIISIOTCS HA TPYIIIbI;

- 1 rpynna - mpaBooOpa3yronie Cpoku (CPOK JUIsi YCTAHOBJICHWS IpaBa
COOCTBEHHOCTM Ha MMYIIECTBO, B TEUEHHE KOTOPOro JHIO J0OPOCOBECTHO,
OTKPBITO ¥ HEMPEPBIBHO UM BhazceT, (cT. 234 ['K));

- 2 rpynna - CpoKHM OCYUIECTBJICHUS IpakaaHCKuX mpaB. [Ipu Takux cpokax
auio oOJjajaroliee MPaBOM, MOXKET C€aMO ONPEHENsTh CPOK OCYUICCTBICHMS
OPUHAMJISKAUIET0 €My MpaBa WM MOTpeOOBaTh OT O0S3aHHOIO JIMLA COBEPIIUTH
OTIpENICJICHHbIC IEHCTBUS MO peaju3alli CBOEro mpapa. Takue CpoKH AENITCS Ha
CPOKHM CYIIECTBOBaHUs CyOBEKTMBHOIO MpaBa (IMPaBO HACIAEIHUKOB HA MPUHSATHE
OTKPBIBLIETOCS HACIEJCTBA), UCTECUEHHE TAKOTO CPOKA MPEKPAIIAET caMO 3TO MPaBO
(Takue CpOKM B HAyKe TPaKIAHCKOrO TpaBa Ha3bIBAIOT MPECEKATEIbHBIMM), U
NPETEH3UOHHBIE CPOKH, KOTJa KIMEHT JAOJDKEH OOpaTuThecs € TPeOOBAHUSIMH,
BHITCKAIOIIMMKM U3 JIOTOBOpA, B MpEEiax BPEMEHM, YKa3aHHOrO B HOPMATHUBHBIX
akTax (MPEeTEH3Msl K TPAHCHOPTHON OpraHu3alu 1Mo NOBOAY MEPEBO3KU I'PY30B, B
COOTBETCTBUM C HOPMAMHU TPAHCIOPTHBIX YCTABOB).

[TpeTeH3MOHHbIE CPOKU YCTAHOBJIEHBI ISl pa3pelieHus COPOB B AOCYACOHOM
NOPSIKE C LENBI0, YPETYJIMPOBAHNS BOHUKIINX TPeOOBaHMA, HE 00pallasch B Cy/I.
Ecnu yaoenetBopenue TpeOoBaHMA KIMEHTA (B CPOKU OTMPENETIECHHBIE YCTABOM ) HE
NOCJIEAOBAJIO, TO KIMEHT 0OOCHOBAHHO OOPAIIAETCS C UCKOM B CyACOHBIE OPraHbl.
B nopoOHbIX ciydasix, korjaa TpedoBaHue OOpallicHUs ¢ MPETEH3UEH, YCTAaHOBICHO
3aKOHOM, OHO 00si3aTenbHO. K 3TOH ke rpymnne CpoKOB OTHOCSTCS TrapaHTHHHBIC
CPOKH, CPOKHU CITY>KObl M CPOKM FOHOCTH TOBApAa,;

- 3 rpynmna - CpoKH UCIIOJHEHUS 00SI3aHHOCTEHH.
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YcTaHaBnuBAKOTCS COTJIAIEHUEM CTOPOH B joroBope. Mx coOmroaeHue
00s3aTeNbHO AJIs JIML, KOTOPhIX OHU KacaroTcs. B TO ke Bpemsi CTOPOHBI BIPaBE
U3MEHUTH UX MO 000K THOMY COTJIACHIO.

CpOoKH HCIOJIHEHUST OOS3aHHOCTEH MOTYT OBITh MPEAYCMOTPEHBI U HOPMOW
npaBa (Tak, CpPOK OIUIaThl 3a JKWJIOE MOMEUIEHHE W KOMMYHAQJIBHBIE YCIYTH
ycTaHoBjieH J0 10-ro uwcna craeayromero Mecsna). O0sS3aTeIbCTBEHHBIC
OTHOILICHWSI, OCHOBAaHHbIE HA JOrOBOpaxX, MAO/DKHBI COJEPKaTh OJHO W3
CYIIECTBCHHBIX YCJIOBUM - CPOKM HMCIOJHEHUS OOS3aHHOCTEH CTOPOH (Jjist
3((PEKTUBHOTO JOCTUKEHHS 3KOHOMUYECKOTO PE3YbTaTa).

CpoKM  WCHOJIHEHUS  SIBJISIFOTCS.  OCHOBHBIM ~ CHOCOOOM  MPABOBOTO
PEryJIMPOBAaHUS TPAXAAHCKOr0 000pOTa, TaK KaK HEOMPEAECICHHOCTh MCIOJTHEHUS
MOKET MPUBECTH K Pa3pyLICHHIO CaMUX 3KOHOMMYECKHMX CBs3eil. Hapyuenue
CPOKOB BJICUET 3a COOOH MMYLIECTBEHHYI) OTBETCTBEHHOCTh B BHJIE B3bICKAHMS
HEYCTOMKM M yOBITKOB. ECu 5k€ B 1OroBOpe KOHKPETHBIH MOMEHT MCIOIHECHHUS HE
NPEIyCMOTPEH, TO 0043aTENIbCTBO TOJDKHO OBITh UCHIOJHEHO B TEUECHUE CEMM JTHEH
CO [JHs TPEABSBICHUS KPEAUTOPOM TPEeOOBAHUS O €ro WCHOJIHCHHUH, €CIH
00s3aHHOCTh WMCHOJHECHHS B JPYIOi CPOK HE MPEAYCMOTPEHA 3aKOHOM, WHBIMH
NPABOBBIMH aKTaMH, YCIIOBUSIMU 0053aTENbCTBA WIIA HE BBITEKACT U3 OOBIYACB; -

4 rpynma - CpPOKM 3allMThl TPAKAAHCKMX NOPaB - 3TO CPOKH HMCKOBOH
naBHOCTH, npeaycMoTpenHsbie 1. 12 'K PO (ct. cT. 195 - 208).

[To xapakTepy HCUMCIICHHUS U OMPEAECTIEHHOCTA CPOKH MOKHO 0003HAUUTh KaK
onpeaeneHHble  (a0CONOTHO-OMPEACTEHHBIE, OTHOCHTEIBHO-ONPEACIICHHBIE) U
HeonpeaeneHHble. [Ipu  ONMpeAeneHHbIX CpPOKaX TOYHO WM MPUOTU3ATEIBHO
YKa3bIBAOTCS KATEHAAPHBIC JAThl, IEPUOIbI BDEMEHHU.

HeonpeneneHHbIMA HA3bIBAOT CPOKH, HE YCTAHOBJIEHHBIC 3aKOHAMU, WHBIMU
HOPMATUBHbIMM akTamMu. OJHAKO TO HUM MOTYT OBITh BBIAEICHBI OPUECHTHUPHI
«HEMEUICHHOT0», «CBOCBPEMEHHOTO», «B KpaT4Yalllue CPOKH», «MOMEHTOM
BOCTpeOOBaHMs» M T.. BpIOOpP TOr0 WM WHOrO BaphaHTa MPOU3BOJIWTCS B

3aBUCUMOCTH OT KOHKPCTHBIX 00CTOSATEIBCTB.
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Kak mnpemycmarpuBaet m. 3 cr. 498 'K P® («IIpomaxka TOBapoB ¢
UCMOJIb30BAHUEM  aBTOMATOBY»), «ECIM  TOKYNAaTe0 HE  MPEIOCTABIISCTCS
OMJIAYCHHBI  TOBap, mpoaaBell O00sf3aH MO  TPEOOBAHHMIO  MOKYMATENS
HE3aMEMIUTENBHO MPEAOCTABUTE MOKYITATEI0 TOBAP WM BO3BPATUTH YIUIAYEHHYIO
UM CYMMY».

[IpaBoBOE 3HaueHWE UMEET Kiaccu(PuKanus CPOKOB Ha o0umMe W
CIIELMAIBHBIE, OOIIHME U YaCTHBIE 2,

YcraHoBneHHE  OOIIMX  CPOKOB  CBSI3aHO C  OAHOTUOHBIMH,  4acTo
NOBTOPSIOIIUMHUCS cUTyauusiMu. CrienUaIbHBIE K€ CPOKH JEHCTBYIOT TOIBKO B
npeaenax OTACNIBHBIX CIy4acB KOHKPETHOIO TMNA NPABOOTHOLICHWHA. Tak,
NOPYYUTENBCTBO NpeKpamacTcs OOBIYHO MO MCTCYEHMM YKA3aHHOTO B JIOTOBOPE
NOPYUYUTENBCTBA CPOKA, HA KOTOPBIHA OHO naHo (2, 3, 5 ner). Korga takoi cpok He
YCTAHOBJICH, OHO NPEKPAIIACTCs, €CIU KPEIUTOP B TEUYECHHME TIoAa CO JHs
HACTYIJIEHHS CPOKA UCTIOJTHEHHsI 00E€CIEYEHHOTO MOPYUYUTENBLCTBOM 0053aTENbCTRA
HE MPEABSIBUT MCKA K MOPYYHTENHO. B cllydasx OTCYTCTBHsS CpPOKa HCIOJHCHUS
OCHOBHOTO 00s3aTeNbCTBA M HEBO3MOXKHOCTH  OMPEACIICHUS TOPYUYUTEIBCTBO
MPEKPALIACTCS, €CIIU KPEAUTOP HE MPEABIBUT UCKA K MOPYUUTEIIO B TEUEHUE 2 JIET
CO JHs 3aKJIFOUEHHWsI AOroBopa nopyuutenberBa (m. 6 cr. 367 'K «lIpexpamienne
NOPYYUTENBCTBA» ). UaCTHbIE CPOKHM, B OTJIMYME OT CICHHATBHBIX, HE SIBISIOTCS
VCKJTIOUYEHUEM M3 YHUBEPCAIBHBIX MMPABWJI, YCTAHOBICHHBIX O0OIIMMU CpoKaMu. OHU
KOHKPETU3UPYIOT TOCIIEAHUE HA OTHEIHbHBIE CcOCTaBiswomme nemoro. Kak
onpeneneHo cr. 508 I'K PO, «Ilepuoapl moCTaBKM TOBAPOBY, «...B CIIydae, KOTAa
CTOPOHAMU NPEAYCMOTPEHA NMOCTABKA TOBAPOB B TEYEHHUE CPOKA JEHCTBHS 10rOBOpa
MOCTABKU OTACITBHBIMHU MAPTUSMHU U CPOKH MOCTABKH OTIECJIBHBIX MApTUH (EPHUOIBI
NOCTAaBKM) B HEM HE ONPEACNICHbI, TO TOBApbl JOJDKHBI TMOCTABISATHCS
PaBHOMEPHBIMU MAPTUSAMHU MOMECSYHO, €CITM MHOE HE BBITEKACT W3 3aKOHA, MHBIX

NPABOBBIX AKTOB, CYIIECTBA O0sA3aTE€NbCTBA WM OOBIYACB JEJIOBOTO 000OpoTa.

12 'pubanos B I1. Cpoku B rpasmanckom mpase. M., 2007. C. 69.
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Hapsny ¢ onpeneneHieM nepuoaoB MOCTaBKM B JOTOBOPE MOKET ObITh YCTAHOBJICH

rpaduk MocTaBKM TOBApOB (ACKAIHBIN, CYyTOUYHBII, YACOBOH U T.IL. )».

§2. [lonaTHe cpoKa UCKOBOH JABHOCTH.

OO01ue U crienuanbHbIE CPOKH UCKOBOM TABHOCTH.

HckoBasg DAaBHOCTH O3HAYACT IMOTALICHUE BO3MOYKHOCTH MPOLECCYAIBHOMN
3aLUMTHI IPaBa BCIEACTBUE TOTO, YTO B TEYEHUE U3BECTHOTO BPEMEHM TaKasl 3allnTa
He ObUIAa OCYLIECTBIICHA 3aMHTEPECOBAHHBIM JIMLIOM.

Knaccuyeckoe mpaBo B 3TOM CMBICJIE, UCKOBOM JABHOCTHA KakK IMOrallCHUs
MPOIIECCYANbHBIX MPAB BCJICACTBUE XO3SHCTBCHHONW M MPABOBOM O€3/EATEILHOCTH
VIPAaBOMOYEHHOI'0 JIWIA B TEYEHUE YCTAHOBJIEHHOIO 3aKOHOM BPEMEHH, HE 3HAJIO.
Knaccuyeckoe mpaBo 3HANO JIMIIL 3aKOHHBIE CPOKM Ui HEKOTOPBIX MCKOB. MXx
OTJIMYME OT WCKOBOM JABHOCTHM B TOM, YTO NPU 3aKOHHOM CPOKE CaMO IPaBo
JEACTBYET JULIb B TEYCHUE OMPEACIICHHOIO BPEMEHU, HAIPUMED, NIOPYUUTEITBCTBO
B HEKOTOPBIX €ro opmax, ACHCTBOBANIO TOJIBKO B TEYCHHE ABYX JIET, MOCIE YETO
ABTOMAaTUYECKH MOrarajioch.

[Ipy wuCKOBOWM MABHOCTM HE CaMO MPaBO, YCTAHOBJICHHOE B MPUHLIMIE
OECCPOYHO, a MpaBO Ha CYJACOHYH 3aluTy Moramaercss Oe3eATENbHOCThIO
yIpaBOMOYEHHOr0 uia. [Ipu MCkoBOM JaBHOCTH, KOTaa 0€3A€ATEIbHOCTD HE MOTJIA
ObITh MOCTaBJI€HA B BHHY, JONYCKAJIUCh MEPEPHIB M MPUOCTAHOBJICHUE 3TOH
JABHOCTHU, HEBO3MOKHBIEC TIPH CPOYHBIX UCKAX.

B V Beke Obuia BBe/ieHA UCKOBasi JABHOCTD - MOYTH ISl BCEX JIMYHBIX UCKOB
1 UCKOB Ha Beuw. [Ipu KOCcTMHMAaHE BCE MCKH MOUICKAIA JABHOCTH U HA3BIBAIMCh

actiones perpetuae, ecau noramanuch yepe3 30 jer, u actiones temporales, eciau



22

CPOKH TOTalIeHUs OBUIM KOpOYe, APYTHMH CJIOBAMH, CIJIAKEHO OBIIO Pa3nyue
MEKIY CPOYHOCTBIO M IABHOCTHIO .

B Poccunm BompocamMM MCTOPHM  pa3BUTHS JABHOCTH B OTHOLICHUH
TpeOOBaHMii, 3aHUMAICS M3BECTHBINA MCCIIEA0BATEND PYCCKOTO TPAXKAAHCKOIO MpaBa
WE. Ownrensman. OH yKa3blBal, YTO MCTOPUS [ABHOCTH [MOKa3ajaa, 4YTO
JEHCTBYIOIIME TTOCTAHOBIICHUS O JABHOCTH OCHOBBIBAOTCS HA Manudecte 28 HroHs
1787 r., koropeiMm Ekarepuna Il pacnpoctpanmia «mpaBo 10-meTHEro cpokay,
BBEJCHHOE B 1775 I. O JI€7am YrOJIOBHBIM, HA BCE A€ IPAKAAHCKHUE.

B naneHelimem uckoBasi JABHOCTh ObUIA «JIONOJHEHAY, TPH M3nanuu CBoaa
3akOHOB 1832 r., crareeli O JABHOCTH BJIAJCHUS, B KOTOPOU MOJOKHTEIBHO
M300paKEHO MOCIEACTBUE HCKOBOH JTABHOCTH OTHOCHTEIBHO TPaBa COOCTBEHHOCTH
Ha BEIIM HEABMKUMBbIE! .

B 10OpEeBOIIOLIMOHHOM OTEYECTBEHHOM 3aKOHOJATENBCTBE UCKOBOM TaBHOCTH
YAETSANOCh 3HAYMTENbHOE MeCTO (CT. cT. 690 - 695 I'pakmaHCKuMx 3aKOHOB). B
YaCTHOCTH, B CT. 092 ['pakAaHCKMX 3aKOHOB YKa3bIBAJIOCh, YTO «IPABO
OTBICKMBAHUS» TEM W IPYrHM O0Opa3oM mpecekaercs oOwed 3eMmckoi 10-neTHei
JaBHOCTBIO. KTO B TeUEHWE 3TOr0 BpPEMEHM MCKA HE MPEIBbSBUI WM, NPEIbIBUB,
«XOJKIEHUS B IIPHCYTCTBEHHBIX MECTAX HE UMEN», TOT TEPAET CBOE MPABO’>,

YKa3zaHHbIE HOPMBI COAEP)KAIIM MPABUIIA, TI0 KOTOPBIM NIPABO MPEKPALIAIOCH,
€CJI UCK O €ro 3auIuTe HEe ObLI MPEABSABIEH B TEUYEHHE CPOKA NABHOCTH. [Ipu 3TOM
TAKKE TEPATIOCH MIPABO 00paLIaTLC K CyaeOHoi 3ammTe!®.

I'paxxmanckuii koneke PCOCP 1922 r. npeaycMmarpuBan CIEQYHOLIEE
ONPEACTIEHUE UCKOBOW JABHOCTH: «...IIPABO HA MPEABIBICHUE UCKA MOTalaeTcs Mo

HCTCUCHUN TPCXJICTHCTO CpPOKa, CCJIM B 3aKOHC HC YCTAHOBJICH WHOM CpOK

3 Hosmnkmit W.B., Tleperepckuii U.C. «Pumckoe uacTHOe mpaBoy. YueOHUK//JIoKyMeHT
npenocrasieH Koncynprantlnroc;,

14 Surensman UE. O 1aBHOCTH MO PYCCKOMY IPaskIaHCKOMY TIpaBy: MCTOPHKO-IOrMaTHYECKOe
uccnenosanne. M.: Craryt, 2003. - 138c¢. 320 (cep. «Knaccuka poccuiicKol UBUITUCTUKIY ).

5 Kupunnosa M. 4., Kpamenunaukos I1.B «Cpoku B TpakaaHCKOM TipaBe. MckoBas JaBHOCTb)
(3-e wm3manme, ucnpabiieHHOe W paomnonHeHHOoe). «Craryt», 2016)/JlokyMeHT mnpenocTaBieH
KoncynbsrantlLimroc;

16 Illepmenesnu I'.®. VueOHHK pPycCKOTO TIpakIaHCKOTO mpapa//JJOKyMEeHT mpeaocTaBieH
Koncynbsrantl Liroc.
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JaBHOCTW» (CT. 44), T.e. TaKKe YCTaHABIMBAJIACH MpaBornoramarounias (QyHKIUs
MCKOBOW JABHOCTHU. B rOpUIMYECKON UTEpAType TEPMUHBI «UCKOBAst JABHOCTBY U
«TOTACUTENBHAS JABHOCTBY PACCMATPUBAIUCH KAK CHHOHUMBI.

HeoOxomumMo OTMETHTH, YTO CHOPbI, BO3HUKIIME TO TPAXKAAHCKUM
NPABOOTHOLICHHUSIM 0 OKTAOPbCKMX cOoObITHI 1917 1., BOOOIIE HE MOANEKATA
paccmoTpeHuto:  «Hukakue cnopel 1O  TPAKAAHCKMM  ITPABOOTHOLICHMSM,
BO3HUKIIUM 10 7 HOsIOpst 1917 r., HE MPUHUMAKOTCSA HE TOJIBKO CyACOHBIMH, HO U
BCAKHMM JPYTUMH YUPEKIEHUAMH PeCyOnuKm» !,

CormacHo ct1. 45 'K PCOCP 1922 r. TeueHne uCKOBOM JABHOCTH HAYMHAJIOCH
C TOTO BPEMEHHM, KOT/1a BOZHUKAJIO NIPABO HA MPEABIBICHUE MCKA, T.€. C MOMEHTA
HapYILIEHUS MPaBa.

Ipaxxmanckuii kogeke PCOCP 1964 r. uCKOBYI0 HABHOCTH ONPEACIST Kak
CPOK IS 3aIIMTHI MPaBa Mo UCKY JIMLA, MPABO KOTOPOTO HAPYLIEHO.

[Tpm atom 1 'K PCOCP 1922 u 'K PCOCP 1964 r. yka3pBaau Ha TO, YTO
CYLIECTBYET OOLIMIA CPOK MCKOBOM TaBHOCTH, KOTOPBIA COCTABISUI TPHU IOJA, U UTO
3aKOHOM MOTYT OBITH YCTAHOBJIECHBI CHEHUANBHBIE CPOKH, WCKOBOW JTABHOCTH,
KOTOpbIE ObUIA KOPOYE OOIMX W WUMEU IEeJb MOOYAUTh YINPABOMOYECHHOE JIUIIO
OBICTpEE NECHCTBOBATH HA MOJDKHUKA. OOpaIlacT BHUMAHUE TO, YTO 3aKOH HE JEIIUT
HEACHCTBUTEIBHBIC CACIKA HA HUYTOXKHBIE U OCIIOPUMBIE, & 3HAYUT HE HAO ObLIO
NPEAYCMaTPUBATh PA3IUUMs B CPOKAX UCKOBOW JABHOCTH 10 STUM CICIIKAM.

C 1 auBaps 1995 r., T.€. cO aHA BCTYIUIEHUS B cHily yactu nepsoil 'K PO,
3aKOH PA3JCIAII HEACHCTBUTENBHBIE CHEIKA HA HUYTOKHBIE M OCIIOPUMBIC, YTO
OTPa3WJIOCh U HA CPOKAX UCKOBOM JABHOCTH MO TAKUM CIEIKAM.

C 1 cents0psa 2013 1. Berynui B cuity denepanbHblii 3akoH oT 7 mast 2013 1.
Ne 100-D3 «O BHEceHMH U3MEHEHUI B ToApasAeisl 4 u 5 pasaena | yactu nepBoi u
crarbto 1153 wactu Tperbeit ['paxmanckoro koaekca Poccwmiickoin denepanumy,
KOTOPBIM, KPOME MPOYET0, CKOPPEKTUPOBAI MOAXOAbI K MCKOBOW HMaBHOCTH. Cpok

MCKOBOM NTaBHOCTHM MO OOIEMYy MpaBUIy TO-TIPEKHEMY COCTaBJIsSET TPU rojaa ¢

7 Tpaxxmanckuii kogexe PCOCP ¢ mocTaTeiiHo CHCTEMATH3HPOBAHHBIME MaTepuanamu. M. : FOpua. u3n-so HKIO
PC®OCP, 1925. C. 269.



24

MOMEHTA, KOI'Jia JIMLO Y3HAJIO WM JOHKHO ObUIO Y3HATh HE TOJIBKO O HAPYLIEHUH
CBOETO MpaBa, HO W 0 €ro Hapywmutene. OAHAKO TaKOW CPOK HE MOKET ObITh OoJiee
10 ner mpu MCUMCICHHMM CO JHA HapyleHWs npasa. [Ipw 3TOM JaHHOE MpaBWIIO
HalpaBj€HO TaKXke M Ha 00eCleueHUue CTAaOWIBHOCTH TPaKIaHCKOro 000poTa,
MOCKOJIBKY cmycTsa 10 JIeT ¢ MOMEHTa HapyLIeHUss NpaBa HE TOJBKO CJIOKHO
YCTAaHOBUTH KOHKPETHBIE OOCTOSTENBCTBA JAENA, HO U B TAKOW JIMTENBHBIA CPOK B
OTHOILLICHWM TMPEAMETa CIOpa BO3MOXKHO 3aKIFOUEHUE LEJNIOr0 psaa CAETIOK
10OPOCOBECTHEIMU NPHOOPETATENSAME S,

Kax roBopunock panee, IEHCTBYIOIICE MPAKIAHCKOE 3aKOHOAATENBCTBO MO
VCKOBOM JTABHOCTHIO MOHUMACT CPOK Ul 3aIMTHI IpaBa MO WCKY JIMLA, MPAaBO
KoToporo HapyueHo (ct. 195 I'K). [Ipu 3ToOM CpOKHM MCKOBOM JaBHOCTH M MOPSIOK
WX UCUUCIIEHUS HE MOTYT OBITh U3MEHEHBI cortameHuemM cTopoH (ct. 198 T'K).

HckoBass 1aBHOCTH B OOBEKTMBHOM CMBICIE - TPAXKIAHCKO-IIPABOBOM
WHCTUTYT, T.€. CUCTEMAa HOPM 3aKOHOJATENIbCTBA, PETYJIHMPYIOIIUX OTHOLICHUS,
CBSI3aHHBIE CO CPOKOM 3AIIMTHI ITPAKIAHCKUX MPAB (CPOKH, BOSHUKHOBEHHE U T.J.).
Torga kak MCKOBas JAABHOCTb B CYOBEKTMBHOM CMBICJIE - 3TO MPaBa JIMLA, YbH
WHTEPECHl HAPYIICHBI, BOCIONB30BATHCS CPOKOM JUIsl 3aUIUThl HAPYLIEHHBIX
IPKAAHCKHUX MPAB.

['paxnaHckum 3aKOHOAATENBCTBOM PO mpeayCcMOTpPEHbI JBa BUIA CPOKOB
MCKOBOM JTaBHOCTH:

a) OOMIMif;
0) crenuaabHbIE.

OOwmi cpoK HMCKOBOH NAaBHOCTH yCTaHOBJIEH B 3 roja (ct. 196 'K PD)
NPUMECHHUTENBHO KO BCEM TPAKIAHCKAM MPABOOTHOLIEHUSM W CyOBEKTaMm
(pu3nyeckuM H  OPUAMYECKMM  JIMIAM), YYacCTBYKOIIMM B  TPAKIAHCKHAX
NPABOOTHOLICHUSX, E€CJIM HMHOE HE NPEAYyCMOTPEHO 3akoHOM. I[lpm paspabotke
neiicteytoniero ['K P®, B ommmune or 'K PCOCP 1964 roma, Obuio OpHHSITO

000CHOBaHHOE PEIICHHE. OTKA3aThCs OT paHee MPUMEHSIEMOro oO0Iero cpoka B 1

18 Kpamennnaukos I1.B. Koguukarus oTedecTBEHHOTO rpaxaanckoro mpasa. 2015 / ITox pen.
I1.B. Kpamennnnukosa. M.: CtatyT, 2015. C. 41, 42.
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roJl MO WCKaM TOCyAAPCTBEHHBIX OPraHu3aluii, KOJIX030B U UHBIX KOOMEPATUBHBIX,
o0uIecTBEHHBIX opraHu3anuii apyr k apyry (ct. 78 'K PCOCP 1964 1.).

HMMeHHO Takue eauHble 00IME CPOKM HMCKOBOH JABHOCTH YCTAHOBJICHBI B
CTPaHax POMAHO-TEPMAHCKON U aHTTIOCAKCOHCKOH MPABOBBIX CUCTEM.

OOwmi  3-eTHU  CPOK  MCKOBOM  JABHOCTH  PacHpoCTpaHsieTCs Ha
IPOKAAHCKUE W MHBIE MPABOOTHOLIEHHS (MPUOOPETIIME B CBOEM PA3BUTHUU YEPTHI
IPOKAAHCKO-MIPABOBBIX), €CIM OTHOCHUTENBHO WX 0CO00 HE YCTAHOBJIECHBI
CHELHMAIBHBIE CPOKH, T.€. B CIy4asx, KOTJa 3aKOH HE MPeAyCcMaTpruBacT TpeOOBaHM I
N0 MPUMEHEHUIO K MPABOOTHOLIEHUWSIM CHELHMAIBHBIX CPOKOB MCKOBOH JABHOCTH
(COKpalIeHHbIX WK 00Jiee MPOAOKUTENBHBIX ). OTHAKO MPU 3TOM CJIEAYET UMETH B
BHJy, YTO HA HEKOTOpbIC TPEeOOBaHHMS CPOK HWCKOBOH MAaBHOCTH BOOOIIE HE
pacrpoCTPaHsSIETCS.

I'paxnanckuii koaekc PO HE COACPXKUT €AMHOIO MEPEYHS CIECLHATBHBIX
CpPOKOB UCKOBOM naBHOCTH. Kak nmpeaycmarpusaet cT. 197 'K PO, nnsa oTaenbHbIX
BHJIOB TPEOOBAHMI 3aKOHOM MOTYT YCTAaHABIMBATHCS CHELUATBHBIE CPOKHA HCKOBOM
JABHOCTHU. COKpAILCHHbIE (MEHEE 3 JIET) MU 0O0Jee UIMTEIbHBIC 10 CPABHEHHIO C
OOIMM 3-JIETHUM CPOKOM.

Ho x cnenuanbHbIM CIIEIyeT OTHECTH M CPOK HMCKOBOM JAaBHOCTH MO
HUYTOKHBIM  CHIEJIKAM, MOCKOJIBKY HAuajl0 TEYECHUsS CPOKAa HMCKOBOW JABHOCTH
SBJIIETCS OTCTYIJIEHMEM OT OOIIETO MPaBHJia U YCTAHABJIMBACTCS BHE 3aBUCUMOCTH
OT TOT0, Y3HAJIO JINLIO WK JOJKHO OBLTO Y3HATH O HAPYLICHHOM TTPABE.

B cootBercTBum co cr. 181 I'K P® cpok HCKOBOH TaBHOCTH MO TPEOOBAHUIO
O MPUMEHEHNH ITOCIIEACTBAN HEACHCTBUTEIBHOCTH HUYTOKHONW CHEJIKA COCTABIISAET
Tpu roaa. TeueHue Cpoka HMCKOBOH JABHOCTH MO YKAa3aHHBIM TPeOOBaHUSM
HAYMHACTCS CO JHS, KOTZla HAYaJOCh MCIIOJIHCHUE HUYTOXKHON CHCIIKH, a B ClIydac
NPEIBSABICHNS UCKA JINLIOM, HE SIBIISIFOLIMMCS CTOPOHOM CAENKH, CO AHS, KOTa 3TO
JULO Y3HAJIO WM JOJKHO OBLTO y3HATh O Havaje ee mcnojaHeHus. [Ipu s3tom cpok
VCKOBOM MABHOCTW JUIsl JIMLA, HE SIBJISIOLIETOCS CTOPOHOM CHENKH, BO BCSKOM

Cjiyvdac, HC MOXKCT IIPCBLIIIATL 10 jet co JHA Ha4dajla UCIIOJIHCHUA CACIIKH.
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CpOoK MCKOBOM AABHOCTH MO TPEOOBAHHWIO O MPHU3HAHWM OCIMOPUMOMN CHETKH
HEICUCTBUTEIILHON M O MPUMEHEHWH TMOCJIEACTBUHI €€ HEICUCTBUTEIBHOCTH
COCTABJISIET OOWMH TOA. TedeHWe CpOKa WMCKOBOW JABHOCTH IO YKA3aHHOMY
TpeOOBAHUIO HAUMHAETCS CO JHS MPEKPALICHWsS HACWIWS WM YIPO3bl, TOJX
BIIUSTHUEM KOTOPBIX ObLIA COBEPIICHA CACIKA, TMO0 CO IHS, KOT/la UCTEL] Y3HAIT WU
JObKEH OBUT y3HaTh 00 MHBIX OOCTOSITENIbCTBAX, SIBIISIOIIUXCS OCHOBAHWUEM IS
[IPA3HAHUS CICIIKH HEIEUCTBUTEIBHOM.

C 1 auBaps 1995 ., T.€. CO IHS BBEICHHS B ACHCTBUE YacTh niepBoi 'K PO,
o 26 wurons 2005 r., T.e. 10 AHS BCTyIUieHHs B cuiy DenepanbHOro 3akona «O
BHCCEHUM W3MEHEHUS B CTatbl0 181 wactu mepBod ['pakmaHCKOro KOACKCa
Poccwuiickoit @enepanum», CpOK HMCKOBOM HABHOCTH IO HHUYTOXKHBIM CHEJIKaAM
cocrapisin 10 jer, uro OBUIO BIOJIHE ONPABAAHHO, OCOOCHHO MPHUMEHHUTEIBHO K
MPUBATU3ALMOHHBIM CAEJIKAM, COBEPLICHHBIM [0 MPUHATUS COOTBETCTBYIOIIMX
3aKOHOJATEIIbHBIX AKTOB, T.€. B OTHOLICHUHW NMPUBATU3ALMU NPEANPUATUNA B HAYAIIE
90-x 1r. XX B. (mo mpunstus 3akoHa PCOCP 1991 r. «O npuBatuzanuu
rOCYIAPCTBEHHBIX M MyHHIIMIAILHEIX npeanpustiii B PCOCPy»

B navyane XXI B. gaHHag HOpMa craja CYLIECTBEHHO IPENATCTBOBATH
SKOHOMUYECKON W MPAaBOBOH CTaOMIBHOCTH YYaCTHUKOB TPAXIAHCKOTO 000poTa,
COBEPIUMBILUX CACIIKHU, HAPUMED, AEBATh, BOCEMb, LIECTh JIET HA3a.

C oOHOH CTOPOHBI, 32 MATh-AECATH JET OOBEKT IPAXKAAHCKOrO0 000poTa MOT
HECKOJIBKO pa3 MOMEHATh COOCTBEHHMKA, M 4Yallle BCErO0 HA CETOJHSAIIHWI JIEHBb
BHaAcnen 00beKTa SBJSIETCS A0OPOCOBECTHBIM. C APYroi CTOPOHBI, TPEXJICTHUH
CPOK HMCKOBOW JaBHOCTHM, YCTAHOBJICHHBIA IJIi HUYTOXKHBIX CHCJIOK, SBJISAETCS
00OCHOBAaHHBIM M AACT JIMIY, YbW MPaBa HAPYLICHBI, BO3MOKHOCTh 3alIUTUTH UX. B
[Tocmanum [lpesnnenta PO ®denepansHomy Cobpanuto 2006 r. «O MONIOKEHUN B
CTPaHE W OCHOBHBIX HANPABJICHUSAX BHYTPEHHEH M BHEIIHEH IONUTUKH
rocyapcTBay YKas3blBAJIOCh, YTO TPU IoAa - CPOK, KOTOPBIA BIOJHE MO3BOJISIET U

3aMHTCPCCOBAHHBIM JULIam, u rocyaapCrBy BBIICHUTD B cyac CBOH

19 Benomoctu Chesna HaponHbIx nemyTaTos 1 Bepxosnoro Cosera PCOCP. 1991. Ne 27. Ct. 927.
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B3aMMOOTHOLICHHs. FIMEHHO CpOK MCKOBO#M JaBHOCTH ObLI CAMBIM JUIMTEIBHBIM B
HalIEM 3aKOHOJATENbCTBE B TeueHue nocneauux 100 ner: 10 nmer - 310
HEOMPABJAHHO AOJT0 MCXOMAs M3 OOIIEIKOHOMHUYECKUX W MPABOBBIX COOOPAKECHUH.
Takol CpOK MOPOMKAAET MACCY HEOMPEACIICHHOCTER, PACXOIAKUBAS TIPEKIE BCETO
rOCYJapCTBO, a TAKKE IPYTHX YUACTHUKOB mporecca 2,

JUTATENBHBIA CPOK MCKOBOW JABHOCTH 3aTPYIHSJI Pa3pPELICHUE TPAKIAHCKUX
Jel B CBSI3W C OOJNBIIOW BEPOSITHOCTBED YTpaThl JOKA3aTENIbCTB, BO3POCIIEH
BO3MO>KHOCTBIO HEQIEKBATHOTO OTPAKECHUS 0OCTOATENBCTB Acia YYACTBYIOIIUMU B
HEM JIMIAMHU W T.IL., YTO YCIOXKHSJIO MPOLECC MPUHATHS CyAaMH OOBEKTUBHOTO
pElIEHHsT TO JeNy M TEM CaMbiM CO3AABAIO MPEANOCBUIKM K BBIHECCHMIO
OLIMOOYHBIX PEIICHUI CO BCEMH BBITCKAOIIMMHA MOCIECACTBASIMU. Pa3yMHBIE CPOKH
WCKOBOW  JTABHOCTW COJCUCTBYIOT CTAaOWJM3AlMM  TPAKIAHCKOro  000poTa,
VCTPAHSIOT HEONPEACICHHOCTh B  OTHOLIEHUSAX €r0 YYaCTHUKOB, KOTOpas
HEN30€KHO BO3HUKACT MPH JUIUTEIBHOM CPOKE HCKOBOM JAaBHOCTH, KOTJA B TEUCHUE
HEONPEIEIEHHO JOJITOT0 NEPUOIA BPEMEHH CYIIECTBYET BO3MOKHOCTb TPUMEHEHUS
MEpP TOCYAAPCTBEHHOIO MPUHYKICHHUS

Eme oqHMM NMpuMeEpOM M3MEHEHHS CHELUANBHOTO CPOKA MCKOBOW JNABHOCTH
Ha OOIIMi SBISETCS BHECEHUE M3MEHEHMI B DeaepanbHblil 3aKk0H OT 1 uroHs 1995
r. «O rocyJapcTBEHHBIX JOJTOBBIX TOBAPHBIX 00sA3aTe/IbCTBAX», KOoraa BMecTo 10-
JIETHETO CPOKAa KMCKOBOM JABHOCTH ObUT YCTAHOBJIEH 3-JIETHUH CPOK HMCKOBOW
JIABHOCTH 110 TOCYIaPCTBEHHBIM J0JIrOBBIM TOBAPHEIM 003aTebCTBAM?! .

I'paxnanckuii kopexke P®, kak ObIIO OTMEUEHO, HE COIAEPXKUT E€IOUHOIO
NEPEUHsT COKPAIECHHBIX CPOKOB MCKOBOW JMaBHOCTH. OHHM pa3OpocaHbel MO
OTAENBHBIM CTarThsaM ['K uim yCcTaHaBIMBAKOTCS OTAEIBHBIMU 3aKOHAMHU.

CokpaiieHHble CPOKM HMCKOBOW JABHOCTM YCTAHOBJICHBI, HANPUMED, IS
UCKOB, TPEABSBISEMBIX B CBSI3M C HEHAUICKAUIMM KAueCTBOM  PaloTHI,

BBITIOJTHEHHOH MO A0roBopy noapsana (ct. 725 I'K), HCKOB U3 10rOBOPOB NEPEBO3KU

? Mocnanue Ipesunenta Poccuiickoit @enepannu Penepansaomy Cobpanmo. M.: ®T'VIT Usa-
BO «M3Bectus» Ynpasnenus aenamu [Ipesunenta P®, 2006. C. 18

2l denepanbHelii 3akoH oT 1 mioHS 1995 . «O ToCYHapCTBEHHBIX MOJTOBLIX TOBAPHBIX
00s13aTeIbCTBAX Y,
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rpy3a (ct. 797 'K P®), uckoB no tpeOOBaHUSM, CBSI3aHHBIM C MMYLIECTBCHHBIM
cTpaxoBaHueM (CT. 966 'K PO).

Ha cokpamieHHBIE CPOKM MCKOBOM JABHOCTH PacHpPOCTPAHSAIOTCS OOIue
npaBWjia O HEJICHCTBUTEIIBHOCTH COMIAIIEHUS 00 M3MEHEHWHM MCKOBOW MABHOCTH
(ct. 198 T'K), cpoke MCKOBOH NABHOCTH MPU MEPEMEHE UL B 00A3aTE€NBCTBE (CT.
201 I'K), npuoCTaHOBIICHUH U MEPEPBIBE TEUEHHS CPOKA HCKOBOW TABHOCTH (CT. CT.
202, 203 IT'K), 0 TeyeHHH CPOKA UCKOBOW JABHOCTH B CIy4Yac OCTABIEHUS HCKa 0e3
paccmotpenus (ct. 204 T'K), BOCCTaHOBJIEHUU CpOKa MCKOBOM naBHOCTH (CT. 205
I'K), ucnomHennn 003aHHOCTH MO MCTEYCHUM CPOKa MCKOBOHM naBHOcTH (cT. 206
I'K), npuMEHEHHHA MCKOBOW AABHOCTH K JONOJHUTENbHbIM TpeOoBaHusM (cT. 207
I'K).

YCTaHOBIEHUE  3aKOHOJATENBCTBOM  PA3JIMYHBIX 10  JUIMTEIBHOCTH
COKPALIEHHBIX CPOKOB MCKOBOM TABHOCTH, OT 2 MECSUEB A0 3 JIET, OOBICHSIETCA,
IJIABHBIM  00pa3oM, CHeu(UKOil MPaBOOTHOWIEHUH, W3 KOTOPBIX BO3HHUKAIOT
COOTBETCTBYIOIIME TPEeOOBaHUS, a TaKKE OCOOCHHOCTAMH WX MPABOBOIO
PEryIMPOBAHUSI.

Kectkne orpaHmyeHHss B CpPOKax CBs3aHBl M € OOBEKTHBHOM
HEOOXOUMOCTBIO OBICTPOTO YPEryJMPOBAHHs CIIOPOB MEXKAY CTOPOHAMH, WX
paccmotpeHus B cyae. Camu 1o ce0e 3TH CPOKH CBOEH OBICTPOTEYHOCTHIO, KAk
NPaBWIO, AMCHUIUIMHUPYIOT YYaCTHUKOB TPAKAAHCKOTO 00OpOTa, MOBBIMIAKOT HX
OTBETCTBEHHOCTh 34 CBOCBPEMEHHBINA COOp A0KA3aTenbCTB M OOpamieHus B CyJ B
CBSI3M C HEMCIIOJTHEHUEM MJIM HEHAJUICKALMM HCITOJIHEHUEM 0053aTEIbCTB.

HopMmbel O COKpAlIEHHBIX CPOKax MCKOBOW JABHOCTH 3aKPEIUICHBI B
PA3TUYHBIX UICTOYHUKAM

1. I'paxnanckuii kogeke PO:

a) n. 2 cr. 181 0 mnpu3HaHWM OCMOPUMOM CHCIKA HEACHCTBUTEIBLHOU W O
NPUMEHEHUHN NIOCTIEACTBUN €€ HEACHCTBUTEIIBHOCTH ).
Hck 0 nmpu3HaHUM OCIIOPUMOM CHAETIKU HEACHCTBUTEIBHOW U O NMPUMEHECHUU

MMOCJICACTBUM €€ HEACHCTBUTEIILHOCTU MOXKET OBITH INpCABABJICH B TCUCHHUC 1 roga



29

CO JHsS MPEKPAIICHUS HACHIUS WM YIPO3bl, IMOJA BIUSHUEM KOTOPBIX ObLIa
COBEpLICHA CIENKA, MO0 CO JHSA, KOTr/a UCTELl Y3HAI WM JOJLKEH OblT y3HaTh 00
WHBIX OOCTOATENBCTBAX, SBISIOMIMXCS OCHOBAHWEM JUIsl MPH3HAHUS CHEJIKH
HEACHCTBUTENBHOW. OCOOEHHOCTBIO OCHOPUMBIX CHAETOK SIBISETCA TO, YTO OHHU
MOTYT OBITh TMPU3HAHBI HEACHCTBUTENBHBIMU B CIIydasx HapyLICHHsS YCIOBHIA
JNEHUCTBUTENIBHOCTA  CHEIOK  (CTporo  o0s3arenbHON  OpPMBI,  3aKOHHOCTH
COJIEPKaHUsI, MPABOICECIOCOOHOCTH JIUL], €€ COBEPIIAOIIMX, COOTBETCTBUS BOIM U
BOJICU3BSIBIICHUS) TOJBKO MO MCKY 3aMHTEPECOBAHHBIX JIAL. OOBIYHO 3TH CHCIKA
NPEANOJIAraloTCsl  3aKOHHBIMH, T.€.  JOCHCTBYET MPE3yMOUMs  3aKOHHOCTH
OTHOCUTEILHO-ICHCTBUTEILHOMN (OCIIOPUMOIA) CAEIKH.

0) m. 3 cr. 657 «lIpaBa kpemuTOpOB mpW apeHiae npeanpuatus». Kpeamrop,
KOTOpBI HE ObLI YBEAOMJIEH O MeEpeaadye NPEANpUsITHS B apeHAy B MOPSIKE,
NPEIyCMOTPEHHOM M. 1 3TOM cTaTtbm (MUCbMEHHOE YBEAOMJIEHHME), MOXKET
NPEIbIBUTE MCK 00 YIOBICTBOPEHMHM TPEeOOBaHWM, MNPEAYCMOTPEHHBIX M. 2
YIOMSIHYTOM CTaThy (COMIACKE HA MEPEBO J0JTA), B TeUeHUe 1 roga co aHs, Koraa
OH Y3HAJI WM JOJDKEH ObUT y3HATH O EPeIaye MPeANPUsATHS B apEHAY,

B) CT. 725 «J/laBHOCTh MO HMCKaM O HEHAJUISKAIIEM KadecTBe padoThi». Cpok
VCKOBOM JAaBHOCTH jisi TPEOOBAHWA, MPEABABISEMBIX B CBSI3M C HEHAUIC)KALIUM
KAueCTBOM palboThl, BBHIMOJIHEHHONW MO JOrOBOPY MOAPSAAA, COCTAaBMseT 1 roa, a B
OTHOILICHUY 3JaHUI U COOPYKEHUH onpeaenseTcs no npasunam cr. 196 'K PO (t.e.
Ha Takue TPeOOBaHMS PaCHpOCTpaHseTcs OOWMi 3 - JIETHUH CPOK HWCKOBOWM
naBHocth). Kak cumraer O.H. CamikoB, «..1m0 TpeOOBaHWIO 3aKa3uvKa,
OCHOBAaHHOMY Ha BBIBIIEHHBIX B TEUCHHWE TApaHTHHM HEOOCTAaTKax paloThI, HO
3asBJICHHOMY IO MCTEYCHUU TAPAHTHHHOTO CPOKA, HAYAJIbHBIM MOMEHTOM TEUCHUS
CIIEAYET CYMTATh ATy HWCTEYCHHsI TapaHTHUIHOrO CPOKA, MCXOAS W3 TOro, 4TO
3aKa34YMK MOT M JOJDKEH ObUT 3asBUTh CBOE TPeOOBAHWME N0 HACTYIUICHHS 3TOU
AT,

r) cT. 797 'K PO «IIpereH3nn 1 UCKK N0 MEPEBO3KAM T'PY30BY.

22 Camuxos O.H. KommenTapuii x cr. 725 'K P® // KommenTapuii k I'pasknaHckoMy Komekcy
Poccwiickoit @enepaunu (vactu BTOpOH, nocrateitnsiii). M., 1996. C. 298.
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CpoK HCKOBOH MABHOCTH MO TPeOOBaHMSIM, BBITEKAIOIIUM M3 TMEPEBO3KH

rpy3a, YCTaHaBIUBAETCA B | roj ¢ MOMEHTA, ONPEAEISEMOrO B COOTBETCTBUU €
TPAHCIIOPTHBIMH YCTaBaAMH U KOJCKCAMMU;
a) cT. 966 «HckoBas naBHOCTh MO TPEOOBAHUSAM, CBSI3aHHBIM C MMYLICCTBECHHBIM
cTtpaxoBaHueM». Hck mo  TpeOOBaHWMsM, BBITEKAKOMIMM W3  JOrOBOpa
UMYIIECTBEHHOIO CTPAXOBAHMS, MOKET OBITh MPEIBSABICH B TEUEHHE 2 JIET. DTOT
COKpAILCHHBIH CPOK MCKOBOW JABHOCTH «IPUMEHSAETCA KO BCEM CIIOpam,
BBITCKAIOIIMM M3 TPABOOTHOLICHWH MO CTPAaxOBaHUID. 00 OIuare CTPaxoBOH
NPEMHH, O BBIIJIATE CTPAXOBOTO BO3MELICHHS, B OTHOLICHUU MPOYUX TPEOOBAHMIA,
BBITEKAKOLIMX M3 Pa30BBIX JOTOBOPOB, W3 JIOTOBOPOB, 3aKJIKYEHHBIX M0
TEHEPAIBHOMY IIOJIACY, U3 TOTOBOPOB COCTPAXOBAHUS U NIEPECTPAXOBAHUS.

K ykazaHHOMYy CpOKy HMCKOBOW JABHOCTH MPUMEHSIOTCS OOLIME MpaBuia O
HayaJie, MPUOCTAHOBIICHUHU U TIEPEPBIBE TEYECHHS CPOKA UCKOBOM TABHOCTH...».

2. Kozeke BHYTpeHHEro BogHoro tpancnopra PO or 7 mapra 2001 r.

Crarbeli 164 Kopekca yCTaHOBIIEHO, 4YTO CPOK MCKOBOM JABHOCTH 10
TpeOOBaHUSAM K MEPEBO3YMKY WM OYKCHPOBIONMKY, BO3HUKAIOIIMM B CBA3M C
OCYIIECTBIIEHUEM NEPEBO30OK TPY30B WIH OYKCHPOBKM OYKCHUPYEMBIX OOBEKTOB,
ycTaHaBiauBaercs B 1 roa. TeueHne cpoka MCKOBOM JABHOCTM HAYMHAECTCS CO JIHSA
HACTYIJIEHHSI COOBITHS, MOCITYKUBIIETO OCHOBAHUEM MTPEIBSABICHHS MPETEH3UMU.

3. @enepanbHblii 3ak0H OT 5 mapra 1999 r. «O 3amuTe npaB U 3aKOHHBIX
HHTEPECOB UHBECTOPOB HA PHIHKE IIEHHBIX OyMarn»?>’.

OTUM 3aKOHOM YCTAHOBJIEH CHELUAIBHBIA CPOK UCKOBOW TABHOCTH IO UCKaM O
BO3MEILIEHUH yuiepOa K Juiam, MOANUCABIIAM MMPOCIIEKT 3MUCCUU LEHHBIX Oymar,
3a ymepO, NMPUYMHEHHBI WHBECTOPY SMUTEHTOM BCIICICTBUE COACPKALICHCS B
YKa3aHHOM TPOCIIEKTE HEAOCTOBEPHOM W (MiM) BBOAAIIEH B 3a0my>KICHHE
WHBECTOPA MHPOPMALIMHN U TOATBEPKICHHON UMH.

Hck Moxer ObITh TPEABSBIEH B CyJ B TEUYEHWE OJHOTO ToJa CO JHS

oOHaApy KCHMsI HApPYLICHUS, HO HE TMO3JHEE TPEX JIET CO JHS Hadaia pa3MeIleHus

3 denepanbubiii 3ak0H oT 05.03.1999 Ne 46-®d3 «O 3amuTe npaB U 3aKOHHBIX HHTEPECOB
MHBECTOPOB Ha PbIHKE LIeHHBIX Oymar» C3 P®. 1999. Ne 10. Ct. 1163;
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LEHHBIX OyMmar.

Kak mokaseiBaeT  Jajneko  HE  MOJHBIA  WM3JI0KEHHBI  MEPEYEHb
3aKOHOJATENbHBIX AaKTOB, YCTAHABIIMBAIOIIMX COKPALIEHHBIE CPOKH HCKOBOW
JABHOCTH, MX YHCIO JOBOJBHO 3HAYMTEIBHO. M3-3a mpoOeNoB rpaXkIaHCKOro
3aKOHOJATENBCTBA OTHOCUTEIIBHO OCHOBOIOJIAralOIMX NPUHLMUIIOB YCTAHOBJICHUS
COKpALLEHHBIX CPOKOB MCKOBOM MABHOCTUM WX KOJWYECTBO MOXKET MEHATHCSA MOKA
cam 3akoHojarenb uium KoncturynuonHblii Cyn P® He oOparaT BHUMaHHWE Ha
[PAaBOMEPHOCTh ~ YCTAHOBJICHUA TAaKUX CPOKOB HA  3HAYUTEIBHBIA  Kpyr

[IPaBOOTHOIIICHUH.

§3. [IpuMeHEHrE CPOKOB UCKOBOM TABHOCTH.

Jlvna, cuuTaromupe, 4To WX MpaBa HAPYLIEHBI, BOPABE OOPAaTUTHCS B CYI C
TpeOGOBaHMEM 3aLIUTHI CBOMX NPAB B JIDOOE BPEMS BHE 3aBUCUMOCTH OT TOTO, UCTEK
CPOK MCKOBOM JTABHOCTH WJIA HET. JlaHHOE mpaBo BHITEKAET U3 CT. 199 'K PO, rue
CKa3aHO, 4YTO TPeOOBAHME O 3ALIUTE NMPAaBA MPUHUMAETCS CYJOM HE3aBHUCHMO OT
UCTEYCHUSI CPOKA MCKOBOM MaBHOCTH. COOTBETCTBEHHO CYJ 0Os3aH PacCMOTPETH
MOJAAHHOE 3ABJIICHHUE, €CIM Jpyras CTOpPOHA B CIIOPE HE 3asABUT O NMPUMEHEHUH
3TOro cpoka. B Takom ciyvae cyn Oynaer o0si3aH OTKa3aTh B MCKE HAa OCHOBAHWU
TOT'O, YTO CPOK MCKOBOM TABHOCTH HCTEK.

YuuThIBas, 4YTO 3aKOHOJATEIBCTBOM HE NPEAYCMOTPEHBI KaKHE-TMOO
TpeGoBanus K (popMe 3asdBICHUS CTOPOHBI B CIOPE O MPOIMYCKE CPOKAa HMCKOBOH
JABHOCTH, TAKOE 3asBICHHE MOKET OBITh CACIIAHO KAK B MUCBbMEHHOW, TaK W B
YCTHOM (popMEe HEMOCPEICTBEHHO B XO0J€ CyAcOHOro paszOuparenberBa. [Ipuuem
TAKO€ 3asBIICHUE JOJDKEH  CHENATh KAKABIA M3 COOTBETYMKOB, NPU HAIWYUHU
MHOYKECTBEHHOCTH JIALL HA CTOPOHE OTBETYMKOB. [Inenym BepxosHoro Cyna PO B
1. 10 ITocranoBnenus ot 29 centsaOps 2015 r. Ne 43, pazbsicHWIL, 4TO B CHIIY 4. 3 CT.
40 I'pakaaHCKOro MpoleccyanbHoro kojaekca Pocculickoit ®enepaunn (nanee -

I[TIK P®), u. 3 ct. 46 ApOUTpa’kHOro MPOLECCYaAIbHOTO Koaekca Poccuiickoi
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Oenepanuu, . 1 cr. 308 'K P® 3asBiicHHE 0 MPUMEHEHWH MCKOBOU HABHOCTH,
CACTIAHHOE OJHHMM W3 COOTBETUMKOB, HE PACOPOCTPAHACTCS HA JPYTUX
COOTBETYHKOB, B TOM YHUCIIE U MPU COTUAAPHON 00I3aHHOCTH (OTBETCTBEHHOCTH ).

OpHako cya BOPaBE OTKa3aThb B YAOBICTBOPEHUM MCKA MPH HATAYUH
3asBJICHAS O IPUMEHEHWU MUCKOBOW TABHOCTH TOJIBKO OT OJHOTO M3 COOTBETUYMKOB
0Py YCIOBMM, YTO B CWJIy 3aKOHA WM JOroBOpa JHOO HMCXOIsd M3 Xapakrepa
CIOPHOTO MPABOOTHOINEHUS TPEOOBAHUS UCTUA HE MOTYT OBbITh YAOBIETBOPEHHI 3a
CUYCT JPYIHMX COOTBETYMKOB (HANMpUMEP, B Cllydac MPEABIBICHUS HCKAa 00
HCTPeOOBAHMHI HENETMMOM Bewm >,

3asBJICHUE HEHAUIC)KAUIEH CTOPOHBI O TPUMEHEHWM MCKOBOH JAaBHOCTH
PABOBOI0 3HAYEHUS HE UMEET.

[TockobKy HCKOBAsi JABHOCTh MPUMEHSETCS TOJBKO MO 3asIBJICHUIO CTOPOHBI
B crope (m. 2 cr. 199 T'K), cOOTBETCTBYIOIIEE 3aASBICHUEC, CACIAHHOE TPETHUM
JULOM, O OOUIEMY MPaBUIIy HE SBISECTCS OCHOBAHHMEM JUISl TPUMEHEHUS CYAO0M
MCKOBOM TaBHOCTH. BMecTe ¢ TeM 3asBJIEHKE O MPOIMYCKE CPOKA MCKOBOM JABHOCTH
MOKET OBbITh CHCIAHO TPETBAM JIMLIOM, €CJIM B ClIly4ac YJOBJICTBOPEHUS HMCKa K
OTBETYMKY BO3MOKHO MPEABSBICHUE OTBETYMKOM K TPETHEMY JIMIy PErPECCHOTO
TpeGoBaHus WK TPeOOBAHMS O BO3MEIICHUU YOBITKOB.

CyneOHble Oprasel, NPEKIE YEM CIENATh BBIBOA O TOM, MPOIMYIIEH MWW HET
CPOK JaBHOCTH, 00si3aHbI C JOCTOBEPHOCTBE) YCTAHOBUTH CYOBEKTHBIM COCTAB MO
3asBJICHHOMY TPEOOBAHUIO, T.€. UCTLIA K OTBETUMKA.

Ecim B kadyecTBe wMCTHA WM OTBETYMKA YKa3aHa OpraHu3alus (Mid
IPOKAAHUH ), KOTOpAask HE MMEET MPaBa HA NMPEABIBICHUE 3asBICHHOIO TPeOOBAHUS,
WM OHA HE SBIIICTCS OTBETYMKOM (HAMpUMeED, (PMIIAATBI FOPUAMYECKHAX JIAL), TO B
UCKE JOHKHO OBITh OTKA3aHO UMEHHO N0 3TUM OCHOBAHUSIM.

[TotroM HEOOXOAMMO YCTAaHOBHTH OOOCHOBAHHOCTH CaMOI0O 3asBICHHOIO

TpeOOBaHUS. IIpoBepsieTcss ~ HAIAYME  COOTBETCTBYIOIIMX  NMHCBMEHHBIX

% Tocranosnenue [Tnenyma Bepxosroro Cyma P® ot 29 centsabps 2015 1. Ne 43
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JI0KA3aTeNIbCTB MpaBa TPEOOBAHMS, 3asBJICHHOTO MCTLHOM. B MPOTMBHOM ciiydae B
UCKE OYJET OTKA3aHO B CBSI3M C OTCYTCTBHEM CAMOI'0 MaTEPUAIIBHOIO ITPABa.

BaxHO TakKe YCTAHOBUTH, YTO KOHKPETHOE TPaBO ACHCTBUTEIBHO
HApYIIEHO, TAK KAaK CPOK MCIHOJHEHHS HACTYIMI M MMEJNO MECTO HEHAUICKAIIEe
ucnojiHeHue. Y, HakoHel, HE0OXOAUMO ONPEACIIUTS:

BO-TIEPBBIX, NPUMEHSAETCA JM K CIOPHOMY IPABOOTHOLIECHUIO HMCKOBas
JABHOCTE;

BO-BTOPBIX, KAaKOH KMMEHHO CPOK JAaBHOCTH (OOIIMI WM CHELMATbHBIN)
JOJKEH OBITh MPUMEHEH K JAHHOMY MPABOOTHOIICHHUIO,

B-TPETBUX, KOTAA HAYAIOCh TEUEHUE JABHOCTHOTO CPOKA.

Heo0xommmMo MOMHUTE, YTO UCTEYEHHUE CPOKA HCKOBOHM JABHOCTH HE SBIISIECTCS
ABTOMATUYECKMM MPEKPALICHUEM BO3MOXKHOCTH 3alMTUTL MPaBa MOTEPNEBIIEH
CTOPOHBL. E€¢ NPUMEHEHUE HOCUT 3asIBUTENBHBIA XapakTep. YKa3aHHBIM IPABOM
JOJDKHUK MOXKET BOCIOJIB30BATHCS A0 TOTO, KAK BBIHECEHO PELICHHE, a TAKXKE MPH
PacCMOTpPEHUHU J€la B CyA€ aNCJUIALAOHHOM WHCTAHUMU B CIIy4ae, €CIH CY[I
AneJUIMMOHHON WHCTAHUMM TEpelIesl K PacCMOTPEHHMIO JENa IO IpaBuiaM
MPOU3BOACTBA B Cyie epBoit MHCTAHIMK (4. 5 ¢T. 330 I'TIK P®, u. 6.1 cT. 268 AIIK
P®).

Kak ormeuaetcs B n. 45 unpopmanmonnoro nuceMa [Ipesuanyma BAC PO
ot 13 aBrycra 2004 r. No 82 «O HEKOTOPBIX BOMPOCAX MPUMEHEHUSI APOUTPAKHOTO
npoLeccyanbHoro koaekca Poceniickoilt @enepanumy, B TOM CIy4ae, €CIHM PEIICHUE
apOMTPA)KHOTO CyJa TEPBOH HWHCTAHIMM OTMEHEHO AapOMTPAKHBIM  CYJIOM
AneJUIIMOHHON UHCTAHIMKU B CBSA3M C HAPYLICHUSIMU, IEPEUYUCICHHBIMU B 4. 4 CT.
270 AIIK PO, u B 3acenannm apOUTPaKHOTO Cy1a MEPBOM MHCTAHLIMKA OTBETYHK HE
3asBHJI O TPOIYCKE UCTLIOM CPOKA UCKOBOM JABHOCTH, OH BIPABE 3TO CIAEIATh NPU
PacCMOTPEHUM Jejla  ApOUTPAKHBIM ~ CYJIOM  ANEJUISMUOHHON MHCTAaHLIMW 10
NpaBWjiaM, YCTAHOBJICHHBIM Ul PACCMOTPEHUS Aea apOUTPAKHBIM CYJOM NEPBOM

WHCTAHIIANZ,

23 Bectuuk BAC P®. 2004. Ne 10.
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Otcrona cienyer, 4yto cyAcOHbI OpraH HE MOXET MO CBOEH WHUIMATUBE
MPUMEHSTh HOPMBI MpaBa 00 MCKOBO#M JaBHOCTH, T.€. TPeOOBAHMS UCTIA JODKHBI
OBITh YAOBIETBOPEHBI. CyAbH, pacCMaTPUBAIONINE KOHKPETHOE JENO, HE JOJDKHBI
npeiaratb OTBETUMKY BOCIIOIB30BATHCS MPABOM CChLIATHCS HA NCKOBYHO TaBHOCTD.
OTBEeTYMK HE BIIpaBe 0OKAIOBATh PEIICHHUE CyAa, CChIJIAsICh HA TO, YTO OH JOMYCTHII
OIJIOUIHOCTb, HE 3asIBUB O MPOIMYCKE CPOKA JABHOCTH.

3nech HEOOXOAMMO OTMETUTh, YTO B IOPUAMYECKOM COOOILIECTBE €CTh
CTOPOHHUKH TOJIHOM OTMEHBI CPOKA TABHOCTH.

'

Hutepec npeacraenser mHeHue [. JloGaHOBa, KOTOpBIA MWIIET: "...4E€TKO
0003HAYMIIOCH XOTS OBl MHKPOCKONHMYECKOE, HO JABH)KCHHUE B CTOPOHY OTMCHBI
CPOKa MCKOBOW JABHOCTH (M MOAOOHBIX CPOKOB, UMEIOLIMXCS B IPYTMX OTPACIAX
npasa), TeM OOJI€e, 4TO, U 3TO BEChMa BaXKHO, CaMO MO ceO€ CYOBEKTUBHOE MPABO
JUIa ABTOMATAYECKN HE MOTAllacTCsl B CBSI3M C UCTEUEHUEM CPOKA JABHOCTH (CT.
206 'K P®)". Aprop panee muiiet: "...Toraa 4ero Obl MPOIIE, B3ATh U OTMEHUTh
("MoHEAENBHUKHN" ) UCKOBYIO TABHOCTH - U HET poOsiemsl. [lonararo, 4To Tak U Haa0
CENaTh, HO B 3TOM Ciiy4ac TpeOyeTCs 1aTh HEKOTOPOE TOJIKOBAHKE MOJIOKEHUH 4. 3
cT. 35 Konctutynuu PO B Tex chTyanmsx, KOraa cyObeKT mpaBa, 000OCHOBAB CBOE
NPaBo, JOMYCTUM HA CTPOCHUE, MEPEXOASIIEE IOMUMO €TI0 BOJIM 1O LEMOYKE YEPE3
MHOTO JIAL, B TOM 4YHCIE OT HEOOOPOCOBECTHBIX M JOOPOCOBECTHBIX
npuoOperaresied ¥ NpoAaBUOB, NOTPEOYET BO3BPATUTh CTPOCHHUE, U3BSIB €r0 Y
BJIQJICIOMIETO CyOBbeKTa — J00pocoBeCTHOrO mpuodperarens”. "Utak, - cumraer I
JloGanoB, - cornacHo cr. 2 Konctutynuu P® 3ammra npaB U ¢cBOOOA YENIOBEKA U
rpakaaHuHa - 00s3aHHOCTh rocyaapctea. Kpome Toro, B Poccuiickoit denepanuun
NPU3HAKOTCA M 3alMINAOTCS  paBHBIM 00pa3oM 4YacTHAs, TOCYJAPCTBEHHAs,
MYHHLIMNAIbHAs W WHBIE (QopMbl coOCTBEeHHOCTH (cT. 8 KoHcturymuu PO),
HEPA3PBIBHO CBS3aHHBIE C TPAXAAHCKMMH mpaBaMu. CJeI0BATENIbHO, TOCYIAPCTBO
JOJDKHO 3aIUTUTh BCEX JOOPOCOBECTHBIX CYOBEKTOB. MHBIMH CIIOBaMM, €CIIU
roCyJapCTBO, HE OO0ECIEUMB JOJDKHOIO KOHTPOJS, MAOMYCTHNO ''MONaJaHue

UMYIIECTBA" HEAOOPOCOBECTHHIM JIMIIAM, YYACTBOBABIIMM B LEMOYKE IMEPEAAUN
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UMYIIECTBA OT TMEPBOrO JOOPOCOBECTHOTO MPaBOOOIAaTeNs - MOCICIHEMY
N0OpOCOBECTHOMY CYOBEKTYy TMpaBa, TO, ClA€Ays TMOJOKECHHSIM CT. CT. 2, 8
Konctutynmm Poccnn, rocy1apcTBO AOMKHO 3aAIUATUTH B HAIIEM CIIy4ae MEPBOC U
nocnenHee ouuo. [ns 3toro B coorserctBuM ¢ m. 3 ¢T. 35 Koncrurynuun PO
UMYIIECTBO JIOJDKHO OBITh OTYYXKIACHO TOCYJApPCTBOM Y  JOOPOCOBECTHOIO
BIAACIbIA HA YCJIOBHM MPEABAPUTEIBHOIO M PABHOLICHHOTO BO3MELIEHUS W
NEPEIAHO JIUIYY, UMEIOLEMY MPABO HA 3TO UMYLIECTBO, T.€. B HAYAJIO LICMOYKU. B
CBOK) OYEPE/lb, HUKTO HE TMOMEMIACT TOCYAAPCTBY BO3MECTHTH MOHECEHHBIE WM
3aTpaTthl B CBSI3W C YKA3aHHBIM BBIIIEC BO3MEIIEHUEM 34 CUET HEAOOPOCOBECTHBIX
JIML, YYaCTBOBABLIMX B NEPEaYe UMYILIECTBA, B HALIEM Clly4ac CTpocHus. MIMEHHO
B MPEMOKEHHOM MOAX0AE W OyJET HA MPAKTHKE PEATM30BBIBATHCS T'OCYIAPCTBOM
TaK Ha3blBacMas «yCTOMYMBOCTH MPABOMOPSAIAKA» - HO O€3 MCKOBOH JABHOCTH, TEM
Oonee, YTO HMCKOBas JABHOCTb KAK IOPUAMYECKUNA WHCTUTYT MPOTUBOPECUUT
TpeGoBanusam Koncturyrmu PD"°,

Ananuzupys npemioxenue [, JlobanHoBa HEOOXOAMMO 33aaTh €My BOMPOC:
CO3/ACT JIH «YCTOMYMBOCTh MPABOMOPSAKA» OTMEHA UCKOBOM TaBHOCTH?

Benp uMEHHO Ha CO3J4aHHME «YCTOMUYMBOTO MPABONOPSIAKA» M HAIMPABIICHO
YCTAHOBJICHUE BCEMHW LMBHJIM30BAHHBIMU TOCYJapcTBaMH OO0Jiee WM  MEHEE
NPOJOKMTENBHBIX CPOKOB HCKOBOH JABHOCTH.

HenocpencTBeHHOE OTHOMIEHWE K HWCKOBOM JABHOCTHM WMEET CT. 8
Koncturymuu PO®: «B Poccuiickoit ®denepan  rapaHTUPYROTCA  €IUHCTBO
SKOHOMHYECKOTO MPOCTPAHCTBA, CBOOOJHOE TEPEMEUICHHE TOBApOB, YCIYr W
(DMHAHCOBBIX CPEACTB, MOJACPKKA KOHKYPEHIMH, CBOOOJA DKOHOMMYECKOM
JESATENTBHOCTI.

OKOHOMHMYECKOH OCHOBOM PpOCCHHCKOrO OOMIECTBA SIBJSIETCS PHIHOYHAS
SKOHOMHMKA, MPEATOIAraromas:

a) cBOOOY PKOHOMUYECKOH NESITEILHOCTH,

26 JloOanoB I'. PexBueM no uckoBoii faBHocTH // Busnec-aaBoxar. 2000. N 3.
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0) cBOOOAHOE MEPEMELIEHUE TOBAPOB, YCIAYT, (PUHAHCOBBIX U MHBIX PECYPCOB, T.€.
€IMHCTBO DKOHOMUYECKOTO IIPOCTPAHCTBA HA BCEH TEPPUTOPUH CTPAHLI .

B ycrnoBusx pbIHOYHONW HSKOHOMHKHM OCOOYH0 3HAYMMOCTh MPUOOpETaIoT
YCKOPEHHUE TOBAPOOOOPOTA, CBOCBPEMEHHBIE PACUETHI 32 MPEAOCTABIEHHBIE TOBAPHI,
okazaHHble ycayru. CBoOOIHAsS KOHKYPEHIIMS KaK BaXKHEHIIEE YCIOBUE PHIHOYHOMN
SKOHOMMKH CIMOCOOCTBYET TMOBBIMICHUIO B3aWMHON OTBETCTBEHHOCTH YYaCTHUKOB
JIOTOBOPHBIX OTHOIICHWM 3a HajJeXallee MCIOJHCHUE B3aMMHBIX 00S3aTENbCTB,
OTIepaTMBHOMY PearupoBaHuI0 Ha peTeH3un. ICKOBasi TaBHOCTh AUCIUTUIMHUPYET,
MOBBIIIACT OTBETCTBEHHOCTh YUACTHUKOB IPAKIAHCKOTO 000pOTa; MO «Yrpo30ii»
yTpaTbl BO3MOKHOCTH TOJYUYCHHS «IIPHUYMTAIOMIETOCS» 3aCTABIISET CBOCBPEMEHHO
00palLATLCS ¢ MCKOBBIM 3asBJICHUEM K 00SI3aHHOMY JIMILY (JOJDKHHKY )*S.

«BBeaeHMEM HHCTUTYTA UCKOBOM JaBHOCTH BOOOIIE HE UMEETCS B BUAY KOTO-
TO HakasbIBaTh, JJIi KOTO-TO CO3/aBaTh BBHITOJBI. 3ajada MHCTUTYTA MCKOBOM
JTABHOCTH COCTOUT B TOM, YTOOBI HE pacuiaThiBas MPaBOOTHOIICHUH, HE MOAPbIBas
MX MPOYHOCTH, BMECTE C TEM YCTPAHUTH HEOIPEAEIECHHOCTL MPABOOTHOILEHHHA» .

B COBpeMEHHBIX YCIOBUSIX OCOOCHHO aKTyaJbHBIM SIBJISCTCS COOJIOJICHUE
NPUHIMIOB. «XO34HCKOro oOpalieHuss XO03sMHa K CBOeMy J00py», «Opems
COJICPPKaHUsl MMYIIECTBA HECET COOCTBEHHMK», «3alllUTa COOCTBEHHOCTH MPEXK/IC
BCEro JeN0 coOCcTBeHHMKay M mp. COOCTBEHHUK MUMYIIECTBA MJIM MHOW YYaCTHHMK
rPaXIaHCKOrO0 000pOTa JOKHBI OMPEACIMTHCS B TEUEHHME HEKOro Mepuoja
BPEMEHH OTHOCHTENILHO CBOMX TpeOOBaHMU K JApyruMm JjuiaMm. M 31oT mepuon
BPEMEHHM MO3BOJISET CyIy YCTAHOBUTH OOBEKTUBHYIO UCTUHY.

OTMeHa MCKOBOW AaBHOCTM TIpuBeia Obl K 3HAYMTEILHOMY HapPYyIICHUIO
NpaBoONOpsiKa, CTAOWJIBHOCTH TOBApoOOOpOTa. ITO TMOJOXKEHHE HE TOJIBKO
3aTPyIHUIIO Obl CBOEBPEMEHHOE M HAJUICHKAILEE Pa3pPEIICHUE MPAKAAHCKUX TN U3-

3a yTparThl JOKA3aTeiabCTB, HO W CO3AA0 Obl OOCTAHOBKY OOBEKTUBHOM

27 Cm.: Paxmunouy B.A. Kommentapuii k ct. 8 Koucruryuuu PO // Kommenrtapuii k Konctutyuuu Poccuiickoit
®eaepannu. M., 1994. C. 28.

B Cm.: Kapwmiosa M. S, Vkas. cou. C. 15. YueHsIi BBIIENAET TAKKE CTHMYJHPYHOIYI POJb HCKOBOM JABHOCTH,
peryampyIomee e BO3ACHCTBIE Ha YKperieHne xo3pacyuera u T.4. (Tam xe. C. 13).

2 Hopuuxuit 1.I1. Caenxu. Uckopas gasHocTh. M., 1954, C. 150.
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HEBO3MO)KHOCTH PAcCMOTPEHHs Jejla B CYAC B CBSA3M CO CMEPTHIO JTOJDKHUKA,
APYruX Uil (IPaBOIPEEMHHUKOB )™,

’Ku3Hb MOKA3bIBACT: B 3HAYMTEILHONW CTEMEHU WHCTUTYT MCKOBOH NaBHOCTH
obecneuynBacT "yCTOMYMBOCTH MPaBOMOPsAKA' B  TOBAPOOOOPOTE, JECHEKHO-
KPEAUTHON CUCTEME.

OOIEN3BECTHO TAKXKE, YTO 3aI0UTA MPAB U CBOOO YEIOBEKA W IPAKIAHMHA
o0ecnevynBacTCs YCTAHOBJICHUEM M pEalM3allieli CPOKOB, HAMPABJICHHBIX Ha
OCYIIECCTBIEHUE W 3alIUTy TPAOXAAHCKUX M HMHBIX TMpaB. [lostomy, Kak
NPEICTABISAETCS, HET OCHOBaHWM s mpu3Hanusa crtared [K PO o6 wuckoBoi
JAaBHOCTH npotuBopevaumu Koncturyuuu PO.

HopwMmel, copepskamue OCHOBaHUWS W YCIIOBUS MPUMEHEHUS CPOKOB MCKOBOH
JABHOCTH, HOCAT MUMIECPATUBHBINA (0€3yCI0BHO-00s3aTEIbHBIA) XapakTep. 3aKOH K
UMIIEPATUBHOCTH OTHOCHUT. JUIMTENBHOCTH CPOKOB, HAUYal0 WX OMNPEIACIICHUS
NPUOCTAHOBIICHUS, TEPEPbIBA, MOCICACTBUS NpuMeHeHus. He moanexar
pPacCIIMPUTEILHOMY  TOJIKOBAHHIO CIy4Yal HEOPHUMEHCHWST CPOKOB  HMCKOBOH
JABHOCTH.

Kak ormeueno B cr. 198 'K PO, «CpoKkM UCKOBOM JABHOCTH M MOPSAOK UX
VCYMCIIEHUS HE MOTYT OBITh M3MEHEHBI COMNIAIEHUEM CTOPOH». OCHOBAaHHUE >KE
NPUOCTAHOBIIEHUST M TEpeppiBa TEYECHHsT CPOKOB  MCKOBOM  JABHOCTH
ycranaemuBaercs 'K PO n nabiMu 3akonamu (4. 2 ct. 198 'K POD).

[IpuMeHEHHE CPOKOB MCKOBOM JABHOCTM NPEANOJIAracT pa3rpaHHYCHUE WU
YSCHEHHE TIOHATHH: MPAaBO HA MCK B MAaTCPUAIBHOM CMBICIIE W TPABO HA WCK B
NPOLECCYATBHOM  CMBICIIE. BO3MOXXHOCTh MPUHYAWUTENBHOIO  OCYIICCTBICHUS
(peanuzanyu) CyOBEKTMBHBIX MMpPaB B TEUYCHHUE YCTAHOBIEHHBIX TOCYIApCTBOM
CPOKOB 4Uepe3 CyACOHYI0 CUCTEMY 00pa3yeT MOHSATHE MPaBa HA UCK B MAaTEPUAJIBHOM
cMbIcie. BO3MOXKHOCTh MPUHYIUTEIBHOTO OCYLIECTBICHUS CYOBCKTHBHBIX IPaB

03HA4acT, 4TO y UCTHA CCTh OCHOBAHMHA IJId HPCABABICHUA Tpe6OBaHI/I$I, 4YTO Y HCIO

30 Opaenesckuii A.M. Hckosas nasrocTs // I'parknanus u mpaso. 2015. Ne 6. C. 64).
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HAPYLICHBI TPUHAUICKAIINE €EMY CYOBECKTHBHBIC MTPABA HA UMYIIECTBO, ICHEKHBIC
CYMMBI 1 T.II. CO CTOPOHBI KOHKPETHOTO JIUL[A OTBETYMKA.

Kak mumer M.A. Kupumnosa, "..npaBo Ha UCK B MATEPUAIIBHOM CMBICIIE. ..
€CTh ONPEAETIEHHOE MPABOMOYME HA OCYLIECTBICHWE HAPYLUIEHHOTO WJIU
OCIIOPEHHOT0 CYOBEKTMBHOIO MpaBa NYTEM  NPUMEHEHUS MPEAYCMOTPEHHBIX
3aKOHOM IIPHHY IUTEILHBIX MEP K JTOJDKHUKY ",

Kak cpox mpUHYAMTENBHOW 3alMTHl HAPYLICHHBIX MPAB MCKOBAas JABHOCTH
CBsI3aHA W C MPOLECCYATbHBIMUA BOMTPOCAMU NpeabsiBicHus TpeOoBanuii. [IpaBo Ha
MCK B TIPOLECCYAIIBHOM CMBICIIE O3HAYaeT BO3MOXKHOCTh JIMLA, YbM IpaBa
HapyLICHbI, 00paTUThCS B CyA € TPeOOBAHMEM O PACCMOTPEHUM M PaA3PEUICHUU
MaTEPHAILHO-IIPABOBOIO CIIOPA ¢ OTBETYHKOM TI0 CYLIECTBY 2,

Cya He MMeeT mpaBa OTKa3arb MCTILY B NPUEME HMCKOBOIO 3asBJICHHS CO
CCBUIKOM (TPSAIMO WJIM KOCBEHHO) HA UCTEYCHHUE CPOKA MCKOBOM naBHOCTH. Kakue Obl
CPOKHM HM MPOLUIA ¢ MOMEHTA BO3HUKHOBEHUS Y 3aMHTEPECOBAHHOTO JIMLA TTPaBa Ha
UCK, CyA OO0s3aH MNPUHATH HKCKOBBIE MaTepuaibl M MPU  COOMIOJEHUM WHBIX
TpeOOBaHUIl TPAKIAHCKOTO MPOLECCYATBHOI0, apOMTPAKHOIO MPOLECCYATBHOTO
3aKOHOB HA3HAUMTH Jen0 K cnaymanuipo. Kak ykazano B m. 1 cr. 199 T'K PO,
«TpeOOBaHUE O 3aUIUTE HAPYIICHHOTO MPaBa MPUHUMAETCS K PACCMOTPEHUIO CYI0M
HE3aBUCUMO OT UCTEYEHUS CPOKA HCKOBOM TABHOCTW.

[TpaBo Ha MCK B MPOLIECCYATbHOM CMBICIIE HAPYIIEHHOTO NMPaBa MPUHAMAETCS
K PAaCCMOTPEHUIO CYJOM HE3aBUCUMO OT MCTCYECHMsI CPOKA MCKOBOH NAaBHOCTHY.
[I[paBO Ha WCK B TPOLECCYAIBHOM CMBICIE MPEANONAracT ONPEAECICHHBIC
NPOLECCYATbHBIE NEHCTBUS CO CTOPOHBI CYyAa B MOPAAKE COOMOACHHS TpeOOBaHMI
cT. ¢T. 131 - 133 I'pakaaHCKOro mponeccyaibHOro koaekca PO, cr. cr. 125 - 137
ApOUTPAXKHOTO MPOLIECCYANBHOTO Kojiekca PO.

Kak ormeueno B Ilocranoenenum Ilnenyma BepxoBroro Cyma P® wu

[Tnenyma Beicmiero Apoutpaxknoro Cyaa P® ot 12, 15 wHosOps 2001 r. «O

31 Kmpuyosa M. A, Vkas. cou. C. 18.
32 Cm.: Cepreep ATl CpokM OCYINECTBICHHS U 3ALINTHI TPAKIARCKUX Tpas // ['paskaanckoe mpaso. Y. 1. CII6., 1996.
C.261;
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HEKOTOPBIX BOIMPOCAX, CBA3AHHBIX C MPUMEHEHUEM HOPM [ pakgaHCKOro Koaekca
Poccuiickoii ®eneparui 00 MCKOBOM JABHOCTH», «..IPU MOArOTOBKE Jeia K
cyneOHOMY pa3OUpaTeNibCTBY CyJibs HE BIPaBE Mpejyiarath Kakoi-mmdo U3 CTOPOH
NPEICTaBIATh JOKA3aTeNIbCTBA WM JaBaTb OOBICHEHHS (B TOM YHUCIE B
OMPEAECNEHUH CYJIbA O TOJArOTOBKE Jefa K CyaecOHOMY pa3OupaTesbCeTBy),
CBS3aHHBIE C NPOMYCKOM CPOKA MCKOBOM naBHOCTH. Ecnu 3amHTEpecoBaHHas
CTOpPOHA (OTBETYMK B OT3bIBE HA MCKOBOE 3ASIBIICHUE) CCHIJIAETCS HA MPOMYCK CPOKa
WCKOBOM JABHOCTH, CYIbsl BIOPAaBE B TOPSAAKE MOATOTOBKM Jena K CyncOHOMY
pa3OoMpaTeNbCTBY B LENAX OOCCHEYECHHsST €r0 CBOCBPEMEHHOTO W MPABUIBHOIO
pa3pelieHUsl MPEUIOKUTh KKIOW U3 CTOPOH MPEACTABUTH MO JTAHHOMY BOMPOCY
COOTBETCTBYIOIIME AOKA3ATEIbCTBA.

3aKOHOAATENBECTBOM YCTAHOBJICHBI psifi TPEOOBaHWMA, K KOTOPBIM HMCKOBas
JABHOCTH HE npumeHsieTcsa. Tak, B ¢T. 208 'K P® npemnyCMOTpPEHBI YETHIpE BUAA
TaKuX TPEOOBAHMIA.

[lepBoe - MCKOBAsi JaBHOCTh HE PACHPOCTPAHAETCS HA TPEOOBAHUS O 3AIIUATE
HEMATEPUAIbHBIX OJar W JIMYHBIX HEUMYILIECTBEHHBIX MPAB, KPOME CIYYacs,
PEyCMOTPEHHBIX 3aKOHOM.

B cooreerctBum ¢ m. 1 cr. 150 'K P® xu3Hb U 310pOBBE, NOCTOMHCTBO
JUYHOCTH, TUYHAs HENPUKOCHOBEHHOCTD, YECTh U 100OPOE UM, ACTIOBAs penyTalus,
HENPUKOCHOBEHHOCTh YAaCTHOW JKW3HHW, JIMYHAA W CEMEWHas TalHa, MOpaBo
CBOOOAHOIO MEPEABHKEHUS, BEIOOPA MeCcTa MPeOBIBAHUS M JKUTEIIBCTBA, NMPABO HA
UMs, TPABO AaBTOPCTBA, WHBIC JIMYHBIE HECHMYIICCTBCHHbIE MpaBa W APYTUE
HEMaTepuaibHble OJara, MPUHAAIECKAIUE FPAKIAHUHY OT POKIACHUS WM B CUITY
3aKOHA, HEOTUY)KIAEMbl M HEMEPEAABACMBbl WMHBIM crniocoOoMm. B caywasx u B
NOPSAIKE, KOTOPBIE TPEIYCMOTPEHBI 3aKOHOM, JINYHBIC HEMMYLIECTBEHHBIE MPaBa U
IpyTHE  HEMarepualibHble  Oyara, NOPHHAUICKABIOME  yMEPLIEMY,  MOTYT

OCYHICCTBIIATLECA KW 3allMIIAThLCA APYIHMH JIMLAMH, B TOM YHCIIC HACICIHHUKAMH

33 Poccmiickas razeta. 2001, 8 nexadps.
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npaBooOyagaresns. Yka3zaHHbE Ojlara M MpaBa XapakTepU3YHOTCS TEM, YTO OHHU
HOCAT a0COJTIOTHBIN U OECCPOUHBINM XapaKTep, a UX HapyUICHUE HEMTPEPHIBHO.

He MoryT mpuMeHSTHCS CPOKH TaBHOCTH 1O MCKaM O 3alllMTE MpaB aBTOPCTBA,
mpaBa Ha UM, TIpaBa Ha HEMPUKOCHOBEHHOCTh TIPOM3BEICHUI HAYKHU, JIUTEPATYPhI U
MCKYCCTBA, TMOCKOJIbKY YyKa3aHHbIE MpaBa OeccpouHbl. B ciayuae TpUCBOCHUS
aBTOPCTBA, MMEHM aBTOpPA, WMCKAKCHUS COJACP)KaHWS TPOW3BEACHUS TPaBO Ha
3aIUTy UMEIOT HACTCAHUKH, a MPH OTCYTCTBUM TMOCIICAHUX TPEOOBAHUS O 3alIUTE
JOJKHBI  TPEABSBIATL  COOTBETCTBYIOIIME OOIICCTBCHHBIC OpraHW3alluud |
YIOJIHOMOYEHHBIE TOCYaPCTBEHHBIC OPraHbl.

Brtopoe - uckoBas JaBHOCTh HE MPUMEHSIETCS 110 OTHOIICHUIO K TPEOOBAHUSIM
K 0aHKy O BbI1aye BKJIAJIOB.

CornacHo n. 1 cr. 845 'K P® no moroBopy OaHKOBCKOro cuera OaHK
00s3yeTCsl MPUHUMATh M 3aUUCIIATh MOCTYMAKIIME HA CUET, OTKPHITHIA KIMEHTY
(BMajenpily cueTa), ACHEKHBIE CPEJCTBA, BBIMOJIHATH PACIOPSDKEHUS KIUCHTA O
MEPEUNCIICHUN U BbIJa4e€ COOTBETCTBYIOIIMX CYMM CO CU€Ta M MPOBOAMTH APYTHE
OTIepaIlvu 1O CUETY.

CyTh OTHOIICHUN MEXKIY BKIAaIYMKaAMKU U OAHKOM XapaKTePU3yETCs TEM, UTO
OHM MO OOHIEMY MPABHIIy HOCAT OECCPOUHBIA XapakTep, MO3TOMY caMoO Mo cede
UCTCUYCHUE BPEMEHM HE BIIMSAET HA MpaBa BKJIAaTyMKa Kak MO OCHOBHOW CyMMe
BKJIaJa, TaK W MO MPOICHTAM W BBIMTPHIIIAM MO HEMY. OTH MpaBHiia OTHOCATCS K
Jr00BIM BKJIQTUMKAM U K J0OBIM BUAaM OaHKOBCKUX BKJIQ/IOB.

TpeTbe - UCKOBasi TaBHOCTh HE MPUMEHSETCS K TPEOOBAaHUSIM O BO3MEUICHUH
BpeAa, MPUUMHEHHOTO J>KW3HM WM 370POBBbI0 TpakIaHWHA, TOCKOJBKY OHH
HEMOCPEACTBCHHO CBsI3aHBI C JIMYHOCTBIO MOTEPIIEBUIETO W €r0 HACICIHUKOM
(HacnenHukamu). OJTHAKO €CIM MPEABIBICHO TPEOOBAHUE O BO3MEIIEHUU Bpeaa 3a
OpOLLIOE BpEMs, TO OHO YJOBJETBOPSETCS B MpeleaX TPEXJETHETO Cpoka
JABHOCTH, TPEAIICCTBOBABIIETO MPEABbIBICHUIO MCKA, 32 MCKIIOYCHHEM CITy4acs,
npeayCcMOTPeHHBIX DenepaibHbiM 3aKkOHOM OT 6 Mapra 2006 r. Ne 35-@3 «O

MPOTUBOACHCTBUN TEPPOPUIMYY.
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YerBepToe - MCKOBAas [JABHOCTh HE PACIPOCTPaHsEeTCs Ha TPeOOBaHUS
COOCTBEHHMKA WJIA WHOTO BIAACIbUA YCTPAHWUTH JIFOObIE HApyLICHHsS (ITOMEXW,
NPEMSITCTBHS ) Er0 MPaBa, XOTS OBl M HE COSTMHEHHBIE C JIMIIEHUEM BIIAICHHUSI.

K umcny tpeboBaHmii, HA KOTOPBIE HE PACHPOCTPAHSIOTCS CPOKM HMCKOBOH
JABHOCTM M TPETCH3MH COOCTBEHHMKA WM WHOTO BIAACIbLA, OTHOCATCS
TpeGoBaHusl 00 YCTPAHEHWM BCSKWX HAPYIICHWH €ro MpaBa, €CJIA 3TU HAPYIIEHUS
HE OBUIA COCIMHEHBI C JINIICHUEM BIIAJICHUS, B TOM YHCIIE TPEOOBAHUS O MPU3HAHUA
npasa (0OpEMEHEHMSI) OTCYTCTBYFOLLIAM.

Ecnmm ke yka3aHHbIE TMOMEXH (WM NOPEHATCTBUSA) MPEKPATHINCh, HO B
pe3yabpTaTe UX ACHCTBUS COOCTBEHHUK MOHEC YOBITKHM, TO TPEOOBAHUS CBOJAATCS K
BO3MCLICHUIO 3THX NOCIEACTBHMA, T.€. BO3HMKAET 00sA3aTCIBCTBEHHO-MPABOBOE
OTHOLICHUE, HA KOTOPOE PACIPOCTPAHIIOTCS CPOKH HCKOBOH JTABHOCTH.

[Tonoxenus, npeaxycMotrpennsie a03. 5 ¢r. 208 'K P®, He npumeHstoTes K
UCKaM, HE SIBJIFOIIMMCS HEraTOPHBIMU (HAmpuMmep, K uckam 00 HucTpeOOBaHWU
MMYILIECTBA U3 YY>KOT0 HE3aKOHHOTO BIIAJICHUA).

[lepedenp BHIOB TpeOOBaHWH, Ha KOTOPBIE HE PACHPOCTPAHSIOTCS CPOKH
JABHOCTH, HE SIBISETCS MCUEPNBIBAOIIMM. Tak, CPOKM HMCKOBOH HABHOCTH HE
NPUMCEHSIFOTCS K CEMEHHBIM NPABOOTHOLIEHHMsIM. B cooTBeTcTBHM €O CT. 9
CemeitHoro koackca P® Ha TpeOoBaHUs, BHITEKAOIINE U3 CEMEHUHBIX OTHOLICHUH,
MCKOBasl JABHOCTh HE PACHIPOCTPAHSIETCS, 32 UCKIIFOUEHUEM CIIy4acB, €CIU CPOK st
3aIIMTHI HAPYLICHHOTO TPaBa yCTAHOBIECH TaHHBIM KoaekcoM.

[Ipn paccMOTpEHUM TPAKAAHCKO-MPABOBBIX CIOPOB CIEAYET YYUTHIBATH
HOPMBI 3aKOoHa (He Tosibko crareil 'K PD), npenycmarpuBatoniye TpeOOBaHus, Ha
KOTOPBIE HMCKOBas NABHOCTb HE pacmpocrpansieTcsa. CornacHo cr. 208 TK PO®
MCKOBas [JABHOCTb HE PACMpOCTPAHIETCs HA TPeOOBaHWS O 3aAUIMTE JIMYHBIX
HEUMYINECTBEHHBIX NpaB (MpaBO Ha WMs, MPaBO aBTOPCTBA) W JIPYIHX
HEMaTepUaIbHbIX Onar (IMpaBO Ha HEMPUKOCHOBEHHOCTh MPOW3BEICHUI HAYKH,
JUTEPATYpbl M HMCKYCCTBA), KPOME CIy4yacB, CHEHUAIBHO MPEIyCMOTPEHHBIX

3aKOHOAAaTCIbCTBOM.
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HckoBast TaBHOCTh TAK)KE HE PACIIPOCTPAHSETCS HA TPEOOBaHUS:

- 0 BBIIJIATE MPOLIEHTOB, HAYMCIICHHBIX HA cyMMYy BKiaja (ct. 840 'K PO);

- 0 3alIUTE CEMEHHBIX TpaB Ha OCHOBaHWMH CT. 9 CemeitHoro koxaekca PO, 3a
MCKIIFOYEHHUEM CIIELMAIIBHBIX CITyYaeB YCTAHOBJIEHUS CPOKA TaBHOCTH,

- 0 KOMTICHCAIIUK MOPAJIbHOTO BPEa.

- 00 OCTIapUBaHHU HOPMATHBHOTO MPABOBOT'O AKTA.
Kak ykazano B u. 2 m 1 Ilocranosnenus Ilnenyma BepxoBHoro Cyza P® wu Ilnenyma Bricmiero

ApOutpaxsoro Cyaa P® or 12, 15 Hoa6pa 2001 r. "O HEKOTOPEIX BOMPOCAX, CBI3AHHEIX C IPUMCHCHHEM

HopM 'K P® 06 nckoBoii saBHOCTH", "HCKOBas AABHOCTH HE MOXKET MPUMEHATHCS K CIAYYASIM OCIAPUBAHUS

HOPMATHBHOTO MPABOBOTO aKTa, €CIIM HHOC HE MPEIYCMOTPEHO 3aKOHOM .

I'JIABA 2. Hauasyio TeueHus cpoka UCKOBOM MTaBHOCTH. [10CIIEICTBUS NCTCUCHHS

CpOKa UCKOBOM TABHOCTH

1.1. Hayaso Te4eHus CpoKa UCKOBOW TaBHOCTH

OnpeneneHne HAYATBHOTO MOMEHTA TEUCHHMS CPOKA HCKOBOH JABHOCTH
UMEET BAKHOE TEOPETUUYECKOE M, OCOOCHHO, MPAKTHYECKOE 3HaYeHUEe. IMEHHO OT
ATOTO 3aBHCUT MPABUJILHOEC WCYUCIICHUE CPOKA M, KaK CIeACTBUE, 3(P(HEeKTHUBHAS
3alMTa HAPYLIEHHOIO MPpaBa.

[To Bepakenntro WM.E. DHrenpMana, WCXOMHAs TOYKA HMCUHUCIICHHS
JABHOCTHOTO CPOKA OMNPEIACHACTCS TOJIOKUTEIIbHBIM BO3HMKHOBCHUEM IMPaBa HA
MCK, OTBJICYUCHHOC MPABO HA UCK MPUHAICKUT BCAKOMY HMEIOIIEMY HW3BECTHOE
MpaBo, HO MPaBO OCYUIECTBISETCS OCCOPEMITCTBEHHO, HET HAAOOHOCTH U HET
BO3MOKHOCTH TPEABSIBUTh HCK - MPAaBO HA MCK HE CACIAIOCH MOJIOKHUTEIBHO
CYLIECTBYIOLIMM >,

[To oOmemy npaBuiy, uznoxkeHHomy B 1. 1 ct. 200 'K PD, teuenue cpoka

WCKOBOM HABHOCTHU Ha4YMHACTCA, KOrda JIMIO Y3Ha/IO WK AO0JDKHO OBLIIO Y3HATb O

34 Cm.: Durensman UE. Vkas. cou. C. 401.
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HApPYLIEHUU CBOETO MPaBa U O TOM, KTO SIBJISIETCS HAJUICKAIIUM OTBETYMKOM I10
MCKY O 3aIIUTE 3TOr0 Ipasa.

[Inenym BepxoBHoro Cyma P® ot 29 centsdps 2015 r. Ne 43 man
Pa3bSCHEHHS TIO - TOBOAY OCOOCHHOCTEH HaYana TEUEHUsS! CPOKA UCKOBOH JaBHOCTH
JUIS  TPakKIaH, IOPUAAYECKUX JIML, NyOIMYHbIX OOpa30oBaHWA W OPraHoB
rOCy/JapCTBEHHON BIACTH M MECTHOIO camoympaeiieHus. Oco00 OTMEYEHO, YTO B
clly4ac HapylIeHUs NpaB (PU3HUECKUX JUL, HE O0NANAOMMX NOJHONW TPakKIaHCKOH
WM TPOKIAHCKON MPOLECCYATbHONW NE€ECHOCOOHOCTBIO (HANPUMEP, MAIOJIETHUX
JIETEN, HEACECTOCOOHBIX TpaklaH), CPOK HMCKOBOW JIaBHOCTU MO TPEOOBAHMIO,
CBS3aHHOMY C TAKMM HApPYIIEHUEM, HAUMHAETCS CO AHs, KOrAaa 00 0OCTOATENBCTBAX,
ykazaHHbiX B M. 1 cT. 200 'K P®, y3Han wnm paomkeH OblUT y3HATH OO0 M3 MX
3aKOHHBIX NIPEACTABUTEIIEH, B TOM YHCIIE OPTaH OMEKHU U MOMEYUTENBCTBA.

B UCKIIOUMTENBHBIX CIyYasx, KOTAa TPOIYCK CPOKA UCKOBOW TABHOCTH UMET
MECTO, HANpPUMEDP, BBUIY SBHO HEHAUIC)KALIETO MCIHOJHEHUS 3aKOHHBIMU
NPEACTABUTEISIMA  TAKUX JIML  BO3JOKEHHBIX HA HHUX 3aKOHOJATEIBCTBOM
MOJIHOMOYMH, MPOMYIICHHBII CPOK MCKOBON JABHOCTH MOKET OBITh BOCCTAHOBJIEH
M0 3aBJICHUIO TPEACTABISEMOTO WJIM APYroro YHOJHOMOYEHHOIO JIMLA B €ro
uHTepecax (ct. 205 I'K).

Ecnu  HapylieHue TMpaB HAa3BaHHBIX JIML COBEPIIEHO MX 3aKOHHBIM
NPEICTABUTENEM, CPOK MCKOBOW JABHOCTH MO TPEOOBAHMSIM K MOCICIHEMY, B TOM
YUCJIE O B3bICKAHWHM YOBITKOB, MCUHCHSAETCS MO0 ¢ MOMEHTA, KOTJa O TaKoM
HapYLICHAH Yy3HAI WM JOJDKEH ObUI y3HAaTh WHOW 3aKOHHBIA MPEACTaBUTEID,
AeUCTBYOIUI 10OPOCOBECTHO, TMOO ¢ MOMEHTA, KOIZla MPEACTABIIEMOMY CTaJIO
W3BECTHO WM JOJDKHO OBUIO CTaTh M3BECTHO O HAPYLICHWH €r0 IMpaB M OH CTaj
CHOCOOCH OCYINECTBIIATH 3AIIMTY HAPYLICHHOTO MpaBa B CYIE, T.. ¢ MOMEHTA
BO3HUKHOBEHHS WJIM BOCCTAHOBJICHUSA TOJIHOM TPAKIAHCKOW WM TPaKIAHCKOMN
npoueccyanpHoii aeecnocodnoctu (cT. 21 I'K, cr. 37 T'TIK P®).

TedeHne WCKOBOM JABHOCTH MO TPeOOBAHWSAM FOPUAMYECKOTO JIALA

Ha4YuHacTCda CO OHA, KOI'Ja JIMIO, oOJamaroiiee IIpaBOM CaMOCTOATCJIIbHO HJIHA
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COBMECTHO C WHBIMH JIMLIAMUA JEHCTBOBATH OT MMEHHM KOPHAAYECKOIO JULQA, Y3HAIO
WM JOJDKHO OBIIO y3HATh O HAPYLICHWW MPaBa FOPUAMYECKOrO JIMLIA U O TOM, KTO
aBIseTCs HauiexkaumM otBetunkoMm (m. 1 cr. 200 T'K). HM3meHenuwe cocraBa
OPraHoOB KOPHUAMYECKOIO JIMLA HE BIUAET HA ONPEACIICHUE HAYajla TEUYCHHUs CPOKa
MCKOBOW TaBHOCTH.

[To cmpicay cT. cT. 61 - 63 I'K PO npu npeapsaBIeHUN UCKA TUKBUAALIMOHHON
KOMUCCHEN (JIMKBUAATOPOM) OT MMEHH JIMKBUAMPYEMOIO FOPHIMYECKOTO JIMLA K
TPETBUM JIMLAM, UMEIOLUM 33J0JDKEHHOCTh TEPE] OpPraHu3alueil, B MHTepecax
KOTOPOH NPEABABIAETCA UCK, CPOK MCKOBOW JABHOCTU CIIENYET UCUYUCIATH C TOTO
MOMEHTA, KOTa O HAPYLIEHHOM MPABE CTal0 U3BECTHO 00JIAAaTeNto 3TOTO MpaBa, a
HE JIMKBUIAIIMOHHON KOMUCCHH (JINKBUAATOPY ).

B cuny m. 1 cr. 200 'K PD cpok MCKOBOW MAaBHOCTH MO TPeOOBAHHSIM
nyOIMYHO-MPABOBBIX 0OPa30BaHMii B JTULE YIIOJHOMOUYEHHBIX OPraHOB UCYHCTISETCS
CO JHS1, KOrJa MmyOJIMYHO-TPaBOBOE 00PA30BAHKE B JIMLE TAKUX OPraHOB Y3HAJIO WM
JOJKHO OBIJIO Y3HATh O HAPYLICHHWH €r0 MPaB, B YACTHOCTH O MEPENaye UMYIIECTBA
APYyTOMY JUILy, COBEPIIEHUM NCHCTBUH, CBUACTEIBCTBYIOIIMX 00 MCHOJB30BAHUHU
JAPYTUM JIMLIOM CIIOPHOTO MMYLIECTBA, HANMPUMEP CTPOCHUS WM 3EMEIBHOTO
YYaCTKa, U O TOM, KTO SBJISIETCS HAMIEKAIIUM OTBETYMKOM 10 UCKY O 3aLIUATE 3TOTO
npasa.

[To cmeicny m. 1 cr. 200 'K P® npm oOpamieHun B Cyd OpPraHoB
rOCYJapCTBEHHOW BJIACTH, OPraHOB MECTHOIO CaMOYINPABIICHUS, OPraHA3alMi WU
TPKAAH C 3aBJICHUEM B 3alATY MPaB, CBOOO M 3aKOHHBIX MHTEPECOB APYTHX JIUL]
B CJIy4asx, KOIr/la TaKOe MPaBO UM MPEAOCTABIECHO 3aKOHOM (4. 1 ¢T. 45 mu. 1 cT. 46
[TIKPD,u. 1 ct. 52 y. 4. 1 u2crt. 53, ct. 53.1 AIIK P®), Hauano teueHus cpoka
MCKOBOM JABHOCTH ONPENENAETCA UCXOAS M3 TOr0, KOrJa O HApPYLIEHWH CBOETO
1paBa U O TOM, KTO SBJISETCSA HAJJICKAIMM OTBETYMKOM IO UCKY O 3aLIUTE 3TOrO
npaBa, Y3HAJIO WM JOJDKHO OBUIO y3HATh JIMIO, B MHTEPECAX KOTOPOTO MOJAHO

TaKOC 3a54BJICHHUC.
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JIJist 0053aTENBbCTB C ONMPEACIICHHBIM CPOKOM MCHOJIHEHUSI B COOTBETCTBUU C
n. 2 cr. 200 'K P® uckoBas JTaBHOCTh TE€YET C MOMEHTA OKOHYAHHUS CPoKa (CO
CJICIYFOLIETO 3a JATOW NCTIOTHEHUS THS ).

B 00s3aTenbCTBEHHBIX MPABOOTHOIIEHUSX, KAaK MPABUJIO, CPOK SBISETCS
CYIIECTBCHHBIM YyCJIOBHEM. [Ipomyck cpoka MCHOJIHECHUS 00S3aTeIbCTB 03HAYAET
HEUCIIOJIHCHUE WJIM HEHAJUIC)KALIEE WCIOJHEHUE O0s3aTeNIbCTBA, YTO SIBJISIETCS
HapylIEHUEM CYOBEKTUBHOIO MaTE€pUAIBHOTO MpaBa kpeautopa. C 3TOro MOMEHTa
Y ONPEAEIIETCI HAYTbHBIA CPOK HCKOBOW TAaBHOCTH.

Ecin B 0053aT€NbCTBEHHBIX MPABOOTHOLIEHUSX, JOJDKHUK 005i3aH HE
COBEPIIATH OMPEJCICHHOTO JEHCTBUS, HAPYUIEHWEM TMpaBa KpeauTopa OyaeT
COBEPIICHUE MOJLDKHUKOM 3alpeliCeHHOro ACHCTBUS. MIMEHHO ¢ 3TOro MOMEHTa
BO3HHMKACT MPAaBO HA HKCK, YTO W €CTh HAYaJIOM TEYEHHUS CPOKA JABHOCTH
(MCKJTIOUUTENBHAS JIMIICH3US 0 aBTOPCKOMY JIOTOBOPY, KOTJa aBTOP 00s3yeTcs B
TEUYCHUE CPOKA ACHCTBUS IOrOBOpa HE MPEAOCTABIATH APYTUM JIMLAM IPABO Ha
UCIOJIb30BAHUE CBOETO MPOU3BEACHUS TEMU K€ CIOCOOAMM, HA TON K€ TEPPUTOPUH
U B T€ K€ CPOKH, KOTOPBIE YKa3aHbI B JOTOBOPE).

B cnyyae HapyllieHMs YKA3aHHOrO YCJIOBUS, JIMLEH3UMAT HMMEET MPaBo
PacTOpPruyTh JOCOBOP M TNPUMEHUTH K aBTOPY MEPBl  OTBETCTBEHHOCTH,
NPEAYCMOTPEHHBIC 3aKOHOM WM JOroBOpoM. B Takux nenax HE0OXOAUMO
YCTAHOBUTH MOMEHT, KOIJia JIUIEH3UATY CTaj0 U3BECTHO WJIM JOJBKHO ObLUTO OBITH
M3BECTHO O HAPYIIEHWW aBTOPOM CBOCH OOS3aHHOCTH HE MPEAOCTABJIATH MpaBa Ha
MPOU3BEICHUE IPYTOMY JIALLY.

B 00s3aTenbCTBEHHBIX MPABOOTHOLICHUSX, TJ€ NPEAYCMOTPEHBI CPOKH
WCIIOJIHCHHST O0S3aHHOCTEH CTOPOH, BO3MOKHO B MOCIEAYIOIIEM M3MEHEHUE 3THUX
CPOKOB MO COIIALICHUIK CTOPOH. Takoe W3MEHEHUE CPOKOB UCIOJHEHUS
00S3aHHOCTEH BIIMSIET HA OMNPEIACICHUE HAYAJLHOTO MOMEHTA TEUEHWs CpoKa
JABHOCTH. EClid CpOK HMCHOJHEHUS YAJIMHSIETCS, MEPEHOCUTCS Ha Oosiee MO37HEE
BpEMs, Y€M A3TO ObUIO MPEAYCMOTPEHO MEPBOHAYAIBHO B MPABOOTHOIICHWUH, TO

COOTBETCTBECHHO OTOJABHUIACTCSI U HAUAJIbHBIA MOMEHT UCUYUCIICHUS CpOKa naBHOCTH.
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Ecnu  w3MeHseTcs TNEPBOHAYANBHBIA CPOK  MCHOJHEHUS  O0s3aHHOCTEH B
NPABOOTHOUIEHHH B CTOPOHY €r0 COKpAlICHHs, TO HEOOXOAMMO YUYHMTBIBATH 3TO
CYLIECTBEHHOE OOCTOSITENILCTBO MPH ONPEACTCHUM HAYAJIBHOTO MOMEHTA TEUCHUS
JABHOCTHOT'O CPOKA.

CyllecTBYIOT JOrOBOPHI (IOTOBOPHI MOCTABKHW, MOAPAIAa HA KAMHUTAIbHOE
CTPOMTENILCTBO, a TAKXKE 00S3aTENbCTBA, BOZHUKAKOUIME BCIICACTBUE NMPHUMHEHHS
BpeAa 3I0POBBI0 WM >KU3HW TPAOXAAHWHA, W Ap.), I KOTOPBIX XapaKTEPHO
UCIOJTHEHUE 00S13aHHOCTEH CTOPOHAMH TIO YACTSIM.

[Ipn Takux YCIOBUSIX WCHOOJHEHUS OOSA3aHHOCTEH MO 4YacTsM MPaBo
TpeOOBaHUS MOXKET BO3HUKATh B CBS3M C HEUCIOJHEHUEM OOS3aHHOCTH B
OTJENBHBIE YACTHBIE CPOKK A0T0BOpa. COOTBETCTBEHHO M CPOKH MCKOBOH JaBHOCTH
NPUMEHSIFOTCS H UCUUCIISIFOTCS IO KOHKPETHBIM TPEOOBAHUSAM OTACIIBHO.

Hawamo  TeueHuss  cpoka  JABHOCTM  OMNPEACTSAETCS  MCTCUEHUEM
BHYTPUTOJOBOTO, MOKBAPTAIILHOTO WM TMOMECSIYHOTO CPOKA ITOCTABKH, €CIU
NOCTABIIMK JOMYCKACT MPOCPOYKY B TMOCTABKE WIJIM BOOOMIE HE NOCTABIISET
00yCITOBJICHHYI0 TPOAYKIIHMEO B IOTOBOPHBIE CPOKH.

Ecnu cpok wucnosHeHus: 00s3aTenbCTB HE ONPEACTEH WM  ONPEACIEH
MOMEHTOM BOCTPEOOBaHMsI, TCUEHUE MCKOBOM NABHOCTM HAYMHACTCS C MOMCHTA,
KOI'/Ia KPEAUTOP MPEABSIBUT HOJDKHUKY TPeOOBaHUE 00 MCIOJIHEHUHU 0053aTEIbCTBA.
Ecnu sxe HOMKHUKY MPEAOCTABISETCS CPOK JAJSl MCIIOJIIHEHUSI TAaKOrO TPEOOBAHWS,
WCYMCIIEHUE CPOKAa WCKOBOM JABHOCTH HAUMHAECTCS 10 OKOHYAHWUM CPOKa,
NPEIOCTABIIIEMOTO /ISl UCTIOJHEHUS TaKoro TpeboBaHus. [1pr 3TOM CpOK MCKOBOH
JABHOCTH HE MOXKET MPEBBIMATE 10 JIET CO AHS BO3HUKHOBEHHSI 00s13aTEIbCTRA.

[To perpeccHbIM 00s3aT€NBCTBAM TEYCHHE CpPOKA MCKOBOM JTaBHOCTH
HAYMHACTCS CO THS MCMIOJHEHUSI OCHOBHOTO 00s3aTenbeTBa. Tak, mo TpeOoBaHUAM K
W3rOTOBUTENKD HETOOPOKAYECTBEHHOTO TOBapa TOProBOE NPEANPHUITHE BIPABE
NPEIBIBUTE HMCK MMOCIE BO3BpPATa €My IMOKYNATEIEM-IPAXAAHUHOM KYIIJICHHOTO

TOBapa.
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[To mckam O 3ammre mpaB COOCTBEHHOCTH M APYruX aOCOMOTHBIX MpaB
OMPEACTUTE MOMEHT HapyIICHUs OOBIYHO ObIBAET HETPYAHO. HO ObIBarOT ciyuaw,
Korja COOCTBEHHMK HE 3Hal O HAPYLIEHWM CBOETO NpaBa M3-3a HEOPEIKHOCTH,
OECXO3UCTBEHHOCTH WM JAPYTMX HEYBAKUTEIBHBIX MPUYMH. B 3TOM ciyuae
HA4YaJl0 TEYEHHMS NABHOCTHOTO CPOKA ONPEAECISETCS ¢ TOTO MOMEHTA, KOrja OH
JOJKEH OB Y3HATh O HAPYLIEHUH CBOETO MPaBa.

[TpoOneMbl MOTYT BO3HMKHYTh M KOT/A JIMYHOCTh HAPYLIUTENST HEU3BECTHA:
HanpuMep B Cllydyac KpakKW HMMYIIECTBA. Bpewms, 3arpaucHHOE Ha OOHApPY>KEHUE
HApYLIUTENS, MOKET TMEPEHECTH HAYaJl0 TEUYCHUS CPOKAa MCKOBOH JTABHOCTH,
NOCKOJIBKY CPOK HMCUMCIISIETCS CO JHS, KOTAA JULO Y3HAIO WM JOJDKHO OBUIO
y3HaTh O HAPYLIIEHWM CBOCTO TpaBa W O TOM, KTO SIBISIETCS HAMIESKAUM
OTBETYMKOM TI0 UCKY O 3alIUTE 3TOrO MPaBa.

CrenuanbHble MpaBWJIa OMPEACTEHUS TOYKH OTCYETA JABHOCTHOTO CPOKA
BBE/ICHbl YCTaBaMU W  KOACKCAMH, PETrYJHPYIOIMMMH TEPEBO3KY TIPY30B
TPAHCIOPTHBIMHU OPraHU3aLUSIMH.

B coorBerctBum ¢ m. 1 cr. 797 'K P® 10 npenbsBieHus K NEPEBOZYUKY
WCKa, BBITEKAKOUIETO W3 TMEPEBO3KH TIpy3a, O0A3aTE€NBbHO NPEABSBICHUE €MY
NPETCH3WH B TMOPSAKE, NPEAYCMOTPEHHOM COOTBETCTBYIOIIMM TPAHCHOPTHBIM
yCTaBOM WIHA KoAekcOoM. HeoO0XOAMMOCTh MPETEH3MOHHOTO MOPSAKA OYCBH]IHA:
TPAHCIOPTHBIE OPraHW3allid MMEKT B KAYECTBE CBOMX KJIMEHTOB THICSIYM
OpraHU3alMi-rpy30BAaACIbIEB, MOITOMY MPU BO3HUKHOBEHUM KOH(IMKTOB OHH
JOJKHBI MMETh BO3MOXHOCTB Pa300parbesi B CIOKHOH JOKYMEHTALMH, OOBSBUTH
npy HEOOXOAMMOCTH PO3BICK TPy3a, 3alPOCUTH CBEACHHUS HMHBIX TPaHCHOPTHBIX
OpraHM3aLuii, y4aCTBYIOIMX B IEPEBO3KE IPy3a, U T.IL°°

CornmacHo . 3 ct. 797 I'K PO cpok MCKOBOW JAaBHOCTH MO TPeOOBAHUSIM,
BBITEKAIOIIMM W3 TEPEBO3KM TI'Py3a, YCTAHABIMBACTCS B OJWUH TOJ C MOMEHTA,

onpeacisACMoOro B COOTBCTCTBUMA € TPAHCIIOPTHBIMHA yCTaBaMHU U KOJACKCAMMU.

3> Monorpa¢us M.M. Bparmuckoro, B.B. Burpsckoro "JorosopHoe mpaBo. JIorosopbl o
TmepeBo3ke, OyKCHPOBKE, TPAHCIIOPTHOH 3KCHENMIHH M HHBIX yCIyrax B cdepe TpaHcrmopra'
(xuura 4) - Cratyt, 2003.



48

IIpUMEHUTENBHO K JKENE3HOMOPOKHOW NMEPEBO3KE CPOK HMCKOBOM JaBHOCTH
COCTaBIIAET OAMH rof (CT. cT. 125 u 126 Ycrapa sKeNne3HOA0POKHOIO TPaHCIOpPTa
P®3),

IIpu 5TOM HaYaIO0 NAHHOTO CPOKA UCUUCIAETCSL:

- N0 WCKaM KJIMEHTOB K TIE€PEBO3UYMKAM - CO JHS HACTYIUICHHS
COOTBETCTBYIOIIETO COOBITHS, HO UCK MOKET OBITh MOJAH HE paHee ucteucHus 30-
JHEBHOTO CpPOKa OTBETA HA MPETECH3MIO JIMOO MOJy4YEHUs OTBETa HA Hee (CT. 125
VYcraBa KeNe3HOAOPOKHOrO TpaHcnopra P®); maHHBIA CPOK TakkKe NEHCTBYET B
OTHOIIEHHH UCKOB O BO3BPATE M3JIUIIHE CIMCAHHOM IPOBO3HOM miaTh®’;

- MO0 WCKaM TMEPEBO3YMKOB K KJIMEHTaM - €O JHS HAaCTYIUICHUS
COOTBETCTBYIOIETO COOBITHS, a IO KCKaM O B3bICKAHWH IITPA(POB 32 HEBBIOJIHEHUE
3a5BKHA HA MEPEBO3KY T'PY30B - MO0 UCTCYCHHUH MATH JHEH C MOMEHTA YBEIOMJICHUS
I'PY300TIPABUTENS O pasMepe Takoro mrpada (cr. 126 Ycrapa Kelne3HOI0POKHOTO
Tpancnopra P®d).

[IpeTeH3MOHHBII CPOK MO TPeOOBAHMSIM K MEPEBO3YMKY COCTABISET LIECTh
MECALEB, B OTHOWECHMM wmTpagoB m mneHed - 45 pmei (ct. 123 VYcraBa
YKEJIE3HOJOPOKHOTO TpaHcnopra PD).

[TpaBo Ha MCK BO3HMKAET C MOMEHTA PACCMOTPEHUS MPETEH3UK U OTKa3a B €€
YIOBJIETBOPEHUH JTMOO C UCTEYEHUEM CPOKA OTBETA HA MPETEH3UIO, €CIIU OH HE ObLI
JIaH.

HckoBas AaBHOCTH MO CHOpaM, BO3HHMKAKOUIMM W3 OTHOIIEHWH MO MOBOIY
MOPCKOH TNepeBO3KH, cocTaBisieT oauH rox (cr. 408 Kopekca ToproBoro
MoperaBanus PO®).

[To TpeOGoBaHUSM, BBITEKAIOLIMM:

- W3 J0TOBOpPA MOPCKOW NMEPEBO3KU MACCAKUPA B 3arPAHUYHOM COOOLICHNUH,

A0roBopa MOPCKOIo CTpaxOBaHUA, W3 CTOJKHOBCHHA CYIOB M OCYHICCTBIICHHA

3¢ MdenepanbHblil 3ak0H oT 10 suBaps 2003 r. Ne 18-®3 (B pen. ot 7 mromst 2003 1. Ne 122-D3) //
Cobpanue 3akoHonatenbcTea PO, 2003. Ne 2. Ct. 170; Ne 28. Ct. 2891.

37 TTocranosnenue [pesunuyma BAC P® or 15 urons 2005 . N 3793/05

3% Konekca TOproBoro mMopernnapanusi P®
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criacareNbHbIX onepauui, - asa roaa (cr. 409 Koaekca TOproBoro MopernjaaBaHus
P®).

[To TpeGoBaHUsAM, BBITEKAOIIMM M3 3arps3HEHUS HEQTHIO C CYyA0B U yiepda
B CBSI3M C MOPCKOW MEPEBO3KON OMACHBIX W BPEIHBIX BEIIECTB, - TPU T'OJA, HO IO
MCTEUYEHUS LIECTH JIET CO JHS MHUMACHTA, B PE3YJILTATE KOTOPOrO MPUYMHEH TAKON
yiepo (cr. 410 Koxgekca Toprooro Mmoperuiapadus PO)*.

CpoKM HMCKOBOH HaBHOCTH MO TPEOOBAHMSAM, BBITEKAOIMMM W3 NEPEBO3KU
BHYTPEHHUM BOJHBIM TPAHCIIOPTOM, COCTABIISOT:

- Mo TpeOOBaHWAM K NEPEBO3YMKY WM OYKCHPOBIIMKY, BO3HUKAIOIIUM B
CBS3M C OCYIIECTBICHHEM TNEPEBO30OK TIPY30B WM OYKCUPOBKM OYKCHPYEMBIX
00BEKTOB, - 0111H T0A (1. 3 ¢T. 164 Konekca BHyTpEHHEr0 BOAHOTO TpaHcnopra PO,

- 10 TpeOOBaHUAM K MEPEBO3UYMKY, BBITCKAIOLUIMM M3 MEPEBO3KHA NACCAKAPOB
u ux Oaraxa, - Tpu roja (. 3 cr. 164 Kojaekca BHYTPEHHETO BOAHOIO TPaHCIOpTa
PD);

- 0 TPeOOBAHMSM NEPEBO3UYMKOB MM OYKCUPOBLIMKOB K KJIMEHTAM - OJWH
rox (m. 4 ct. 164 Koaekca BHYTPEHHETO BOJHOTO TpaHcnopTa PMD), HO UCK MOXKET
OBITH TPEIBABIIEH TOIBKO MOCIE MOJYYEHHS OTBETA HA MPETCH3UIO JIMOO UCTCUEHHS
30-IHEBHOTO CPOKa OTBETA HAa MPETEH3UIO, €CIM TAaKOH OTBET HE MOJIyueH (M. 1 CT.
164 Konekca BHyTpEHHETO BOAHOTO TpaHcnopra PD);

- 0 TpeOOBaHUSAM, BO3HUKAIOIIMM B CBSI3W CO CTOJKHOBEHHEM CYIOB M C
OCYUIECTBJICHUEM ClacarebHOi onepauuu, - aa rojga (m. 5 cr. 164 Kopaekca
BHYTPEHHETO BOJAHOIO TpaHcnopra PD).

[To rckam, BBITEKAKOIIUM U3 BO3AYIIHOM NMEPEBO3KHU, CIIELMAIBHBIE CPOKHA HE
YCTAHOBJICHBI, TIOATOMY JIEHCTBYET OOUIMI rOANMYHBIA CPOK MCKOBOW JABHOCTH (CT.
797 'K PO).

B 10 7€ BpeMs YCTaHOBIIEH CHEHUATBHBIA CPOK TPETEH3MOHHOM JTABHOCTH:

- IIECTh MECALEB - MO BHYTPEHHUM MnepeBo3kaM (4. 1 c¢T. 126 BozgymHoro

Kojekca PD);

3 KommenTapuii k Kopexcy Toprosoro mopennasanus Poccuiickoii @enepamuu / Tlon pen. I'.T.
Hsanosa. M.: Cnapk, 2014. C. 696 - 705.
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- CeMb JHEH - MO MEKAYHAPOIHBIM MEPEBO3KaM Oaraxka, €ciu TpeOOBAHME
BBITEKAET U3 MOBPEXKICHUS (TIOPYH );

- 14 nHeW - Mo MEXIyHApOAHBIM MEPEBO3KAM TIpy3a, €CIH TPeOOBAHUE
BBITEKAET U3 MOBPEXKICHUS (TIOPYH );

- 21 peHb - MO MEXKIYHAPOJHBIM MEPEBO3KAM rpy3a Wiau Oaraxka, €Ciu
TpeOOBaHUE BHITEKACT U3 MPOCPOUKH JTOCTABKH,

- 18 mecsueB - Mo MEXAYHAPOJIHBIM MEPEBO3KAaM Ipy3a WM Oaraxka, eCiu
TpeOOBaHUE BBHITEKAECT M3 YTPaThl (CPOKM YCTAHOBJICHBI CT. 127 BosayumHoro
Kojekca PD).

HckoBass NaBHOCTP HAQUMHAET TeYb C MOMEHTA NOJYYEHUS OTKa3a B
YAOBJIECTBOPEHUM MPETEH3UU JIMOO MO UCTEUEHUM 45-THEBHOIO CPOKA C MOMEHTA
NOJIyYECHUS TPETCH3MHM MEPEBO3YMKOM, €CIIA OTBET HE Obl1 momydyeH (cT. 128
Bozaymuoro koaekca P®D).

Ha aBTOMOOMIBHOM M TOpPOJCKOM HA3€MHOM 3JJIEKTPUYECKOM TPAHCIIOPTE
CPOKM MCKOBOW HABHOCTH YCTaHABIMBAKOTCI CT. 42 DenepaibHOro 3akoHa OT 8
HOs10pst 2007 1. Ne 259-d3 "VYcraBp aBTOMOOMJIBHOTO TPAHCIOPTA M TOPOJCKOTO
HA3EMHOI0 JIEKTPUYCCKOTO TPaHCIopTa'.

Tak, mo TpeOOBaHMAM, BBITCKAIOIIUM M3 JOTOBOPOB MEPEBO30K U JOTOBOPOB
(paxToBaHUs, CPOK MCKOBOH JABHOCTH COCTABJISIET OAWH TOJ. YKA3aHHBIA CPOK
WCYMCIIAETCS CO AHS HACTYIUICHUSI COOBITHS, MOCTY>KMBIIETO OCHOBAHUEM IS
NPEIbABICHUS MPETEH3UU WK UCKA, B TOM YKCJIE B OTHOIIEHUH:

- BO3MEUICHMs yulepda, NPUYMHEHHOTO HENOCTA4Yel, TOBPEKICHUEM
(nopueit) Oaraxa, rpysa, - Co Hs BblJauM Oaraxa, rpysa,

- BO3MEILICHUA yuiepOa, MPUUMHEHHOTO yTPaToid Oaraxa, - o JHS TPU3HAHMS
Oaraxka yTpaueHHbBIM,

- BO3MEILICHUA ylepOa, MPUYMHEHHOTO YTPAaTol Ipy3a, - CO JHS NMPU3HAHHS
rpy3a YTPAuCHHBIM;

- MPOCPOYKH JOCTaBKM Oaraxka, rpys3a - co IHs Bblauu Oaraxa, rpysa.
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JIo mpenbsBIEHUS K MEPEBO3UYMKAM MCKOB, BBITEKAMOIIMX M3 JOrOBOPOB
NEPEBO30K TPY30B, K TAKUM JHMIAM B 0OA3aTEIbHOM MOPSAIKE MPEAbIBISIOTCS
npereH3un. [lpereHsmm Kk  nepeBo3uMkaMm, (ppaxTOBIIMKAM MOTYT  OBITh
NPEIBSBICHBI B TEUEHHUE CPOKA UCKOBOM TABHOCTH.

CrnenuaneHOE TMPAaBWIIO OINMPENEICHUST Hadajga OTCYeTa HMCKOBOW TAaBHOCTH

YCTAHOBJICHO M IIPUMCHHUTCIIBHO K HUYTOKHBIM CACIIKAM.

[lepemena nui B 00s3aTENbCTBE HE M3MEHSAET CPOK MCKOBOW HAABHOCTH W
NOPSAJOK €ro HCUUCIICHUS. JTO MPABHJIO OTHOCUTCA K OOOMM BapHAHTaM MEPEMEHBI
JUIL; B K YCTYNKE mpaBa TpeOoBaHWs (mEpexox mpaB TPeOOBaHWS KpeauTopa K
JPyroMy JIUIy), U K MEPEBOY A0Jra (3aMeHa CyOhEKTOB Ha CTOPOHE JOJIKHUKA).
Tak, eciii CpOK MCKOBO# JABHOCTH HAYaJl TEYb [0 KOHKPETHOMY MPaBy TPeOOBaHUs
JI0 PEOPraHu3alMM FOPUIMYECKOIO JULA WM NPH JKU3HU HACIIENOAATENs, TO IS
NPABOMPECMHUKOB OH MPOAOIKACTCS, 0€3 U3MEHEHMIA.

B n. 8 IlocranoBnenus [lnenyma ot 29 centsaops 2015 r. Ne 43 BepxoBHbI#H
Cyn P® ykaspiBacT Ha TO, 4TO comylacHO m. 2 c¢r. 196 'K P® cpok MCKOBOi
JABHOCTH HE MOXKET MpeBbIaTh 10 JIET cO AHS HApPYLICHWs MpaBa, Ijs 3alIUThI
KOTOPOTO 3TOT CPOK YCTAHOBJIEH, 32 MCKIIOYEHUEM CIIYYACB, MPEAYCMOTPEHHBIX
®enepanpHbiM 3ak0HOM 0T 6 mapra 2006 1. Ne 35-®3 «O npoTMBOAECHCTBUU
TEPPOPUMY .

Hauvamom teueHus Takoro 10-JI€THEro Cpoka, 3a HCKIIOYEHUEM CITy4acB,
npeaycMoTpeHHbx M. 1 c¢r. 181 m a63. 2 m. 2 cr. 200 TK P®, sBnsercs acHb
HapyILIEHUs MPaBa.

JUIsL Lenield MCYUCIIEHHUST 3TOr0 CPOKa HE NMPUHMMACTCS BO BHUMAHHE JIEHbB,
KOT'/Ia JIMLO Y3HAJIO WK J0JKHO OBUIO Y3HAaTh O HAPYLICHUH CBOETO MPaBa U O TOM,
KTO SBJISIETCS HAJUIC)KAILMM OTBETYMKOM [0 MCKY O 3alMTe 3TOr0 mpasa, u
YKa3aHHBII CPOK HE MOXKET OBbITh BOCCTAHOBJICH, €CIM MHOE MpPsAMO HE

PENLYyCMOTPEHO 3aKOHOM.
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HaszBaHHBII CPOK MPUMEHSETCS CYAOM IO 3asBJIICHHK) CTOPOHBI B CIIOPE.
Bwmecte ¢ TeM UCTIy HE MOKET OBITh OTKA3aHO B 3alUTE MPaBa, €CIK A0 UCTCUEHUS
10-1€THETO CpOKa UMENI0 MECTO OOpalICHUE B CYJl B YCTAHOBJIEHHOM MOPSIKE WM
O00SI3aHHBIM JIMIIOM COBEPUIEHBI JCHCTBUS, CBUICTEIBCTBYIOUIME O MNPU3HAHUU
JIOJITA.

JIECATHIICTHUI CPOK, YCTAHOBJICHHBIM M. 2 ¢T. 196 'K P®, He momie:kut
NPUMEHEHUIO K TPeOOBAaHMSM, HA KOTOPbIE B COOTBETCTBUM C 3aKOHOM HCKOBas

JABHOCTb HE pacnpocTpansercs (Hanpumep, cT. 208 I'K).

Ho kak y nro6oro npaBuia 1 31€Ch €CTh UCKJItOUEHUs. B yacTHOCTH, .11, 2, 3
ct. 200 I'K P®:

- MO 00s3aTeNbCTBAM € OMNPEACICHHBIM CPOKOM HWCIIOJIHCHHS TE€UYEHUE
WMCKOBOU JABHOCTH HAYMHACTCS IO OKOHYAHUM CPOKA UCITOITHEHUS,

- 1o 00s3aTeNbCTBaM, CPOK MCIOJHEHUS KOTOPBIX HE OMNPEACNCH JHO0
OMPEIETIEH MOMEHTOM BOCTPEOOBAHUS, TCUEHUE MCKOBOM JABHOCTH HAYMHAETCS C
MOMEHTA, KOTJAa Yy KPEauTOopa BO3HHUKAET MPABO MNPEABIBUTH TPeOOBaHUE 00
UCIIOJIHCHUM 0053aTeNbCTBA, a €CU JIOJDKHUKY MPEIOCTABNISETCS JIbIOTHBIM CPOK
JUTSl UCTIOJTHEHUS TaKOTO TPeOOBaHU S, UCUUCIIEHUE UCKOBOH JABHOCTH HAYMHAETCS
10 OKOHYaHWH YKA3aHHOTO CPOKa,

- M0 PErPECCHBIM 00A3aTeIbCTBAM TEUEHUE UCKOBOUM TABHOCTH HAYMHACTCS C

MOMEHTA HCIIOJIHEHUSA OCHOBHOI'O 00s3areibcTBa"

1.2. TlocaeacTBus HCTEYECHHUS CPOKA HCKOBOM TABHOCTH

Hcreuenne cpoka MCKOBOW JTABHOCTH, €CIM 00 3TOM 3asBJICHO CTOPOHOH B
CHOpPE, CY>KUT OCHOBAHUEM ISl OTKa3a B Hcke (1. 2 ¢T. 199 T'K).

C cBsI3M ¢ 3TOM HOPMOI TIpaBa, HEOOXOMMO PACCMOTPETH JIBA BOMPOCA:
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- MPEKPALLAETCS JIA B 3TOM Cl1ydac CyObEKTHBHOE TPABO KPEAUTOPA,

- KaKOBa HOpHAMYECKas cyApda MMYLIECTBA, MO TOBOAY KOTOPOro ObuIH
3as1BJICHBI TPEOOBaHMs?

Jlnsg penieHus MEPBOrO BOMPOCAa HEOOXOIMMO B KOMIDIEKCE PacCMOTPETh
HOPMBl O TNpPUMEHEHWH HCKOBOH paBHoctH (cr. 199 ['K), 00 wucnomHeHun
00s3aHHOCTH 3a MpeAcIaMM CPOKa MCKOBOW JABHOCTH, O NPH3HAHMM J0JIra
OTBETUMKOM 34 MPEaesiaMu CpOKa UCKOBOM naBHocTH (CcT. 206 T'K).

BrIBOA: CyOBEKTHMBHOE MPABO KPEAUTOPA HE MPEKPALIAcTCsl, HO BO3MOKHOCTb
€ro 3allUThl B TPUHYAUTEIBHOM MOPSAKE OCJIOKHEHA, BO3MOXKHBI J1BA BapyaHTa
pazpemenus cnopa. Eciu JomKHHK He 3asBISET O MPUMEHEHHHA UCKOBOH JABHOCTH
Y UCK YAOBJIETBOPEH, TO TEM CAMBIM HAPYIIEHHOE CYOBEKTUBHOE MPABO 3ALIMIIEHO.
To >xe camoe MMEET MECTO M TOrAA, KOrAa MOJDKHUK MCHOJHSET OOS3aHHOCTh
JO0OPOBOJIBHO, XOTS Obl M HE 3Has 00 MCTEYEHUM Cpoka AaBHOcTH. [loTpeGoBarh
BO3BpAaTa MCIOJHEHHOTO OH HE MMEET mpaBa. Takke Cyl BIpPaBE YIAOBICTBOPHUTH
VCKOBBIE TPEOOBAHUS TPAXKAAHNHA U TEM CAMBIM 3alUTUTH €0 HAPYLICHHOE TPABO,
€CJIA MPU3HAET MPUYUHBI TPONYCKA YBAKUTEIBHBIMU. J[pyroil BO3MOKHBIM BapuaHT
pa3peleHnst cnopa — OTKa3 B MCKOBBIX TPEOOBaHUSX B CBA3M C MPOMNYCKOM CpPOKa
VCKOBOM TABHOCTH, B CIIy4ac 3asiBJICHUAS 00 3TOM OTBETUYAKOM.

UYro kacaercs cyapObl UMYIIECTBA, HA UCTPEOOBAHUE KOTOPOTO UCTEKITA CPOKH
MCKOBOM JAaBHOCTHM, TO 3[IECh PCIICHUE 3aBUCHUT OT BUAA MMYINECTBA (BELIM WIIA
JIEHBIW), U OCHOBAHMI, 1O KOTOPbIM OHO BBHIOBLJIO W3 BJIAJICHUS COOCTBEHHUKA WJIU
TUTYJBHOTO BIIAJICHMSI.

Ecimm npenmerom cnopa ObuUIM ACHEKHBIE CYMMBI M B HCKE OTKAa3aHO 3a
NPOMYCKOM CPOKA, TO AOHKHHMK 3QUUCISIET CIOPHBIE CYMMBI B COOCTBEHHYHO
npuObib. C 3TOr0 MOMEHTa TMPABO KPEAUTOpa MNpPEeKpamacrcs, a CyMMBbI
3aI0JDKEHHOCTH  3QUUCISIOTCS B O€3HAASKHbIE JOATH (YOBITKM) W MOMJIEKAT

CIIMCaHHIO.
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Ecnmy criopHbBIME SBISIIOTCS MHAMBUAYATBHO-OMPEACIICHHBIE BEIIX, TO MPABO
COOCTBEHHOCTH y  (DaKTMYECKOrO  BIAQAEIbLIA BO3HMKACT HA  OCHOBaHUM
npuoOpeTarTenbHoil naBHOCTH (cT. 234 T'K).

BO3MOXHOCTE  MpeabsiBICHUS WCKOB K  HACIHEAHMKAM [0  JI0JIram
Hacsenoaarens npeaycMorpeHo ¢t. 1175 'K P®. Io o0memy npaBuiny HacleIHUKA
10 JOJIraM HacCJIeA0AATENs OTBEYAOT COMMAAPHO. OHAKO KAKABII U3 HACTIEIHUKOB
OTBEYACT MO J0JraM HACIEA0JATENs B MPEAENIaX CTOMMOCTH NMEPEUIEIIETO K HEMY
HACJIEACTBEHHOI0 MMyliecTBa. 110 AEHCTBYOMEMY 3aKOHONATENBCTBY, KPEAUTOPEI
HACJIEIOIAaTENs BIPABE MPEABIBATH CBOM TPEOOBaHWS K MPUHSBIIMM HACJIECICTBO
HACJICIHUKAM B TMpeAeiax CPOKOB HCKOBOH JAaBHOCTH, YCTAHOBJIEHHBIX ISt
COOTBETCTBYKOIIMX TpPeOOBAHWNA, HE3ABUCUMO OT BPEMEHM BCTYIUJIEHUS B
HACIIEACTBO.

Ecimm xpenutop mnpeabsBisgeT TpeOOBAHWE K WCIOIHCHUIO 3aBCIIAHUS WM
HACJICIICTBEHHOMY MUMYINECTBY J0 NMPHHITHS HACIEACTBA HACIEAHUKAMU, TO CyI B
TaKkOM CJIy4ac [OJDKEH NPHUOCTAHOBHTb PACCMOTPEHHE Jejia [0 MPUHATHS
HacneacTea. Ecnu npu sKW3HM HACIENOAATENS N0 3aKOHY OBUT IPEAYCMOTPEH CPOK
MCKOBOM NaBHOCTH B TPH I0JAd, TO TEYCHHE CPOKA MPOJIOJDKAECTCS, U B MpElenax
UMEHHO 3TOr0 CPOKA KPEAUTOPBI MOTYT MPEABIBUTH CBOM TPEOOBAHMS MO I0JIram
HACJIEI01ATENs.

Crares 207 T'K P® mnpenycmarpuBacT mpaBuia O MPUMEHEHUU CPOKOB
WCKOBOM MABHOCTH K JOMOJIHUTENBHBIM TPeOOBAHMSAM, Hampumep, o0 yIuiare
NPOLEHTOB, HEYCTOWKH, MeHW W Ap. Takue TpeOOBaHMs MOraliarTCs JaBHOCTHEO
BMECTE C OCHOBHBIM JOJITOM HE3AaBUCUMO OT COC00a MX BO3HUKHOBEHUS (JIOTOBOP
WINA 3aKOH). Bo3pakeHHe NOJDKHMKA MPOTUB MCKA MO OCHOBHOMY TPEOOBAaHWIO B
CBSI3M C HCTCUEHUEM CPOKA JABHOCTU OJHOBPEMEHHO OTHOCHUTCS M K OOCCIECUYCHHIO
00s13aTeNbCTBA 3a710I0M, IOPYUYUTEIBCTBOM, 3a4aTKOM U np. Takum oOpasom, oTka3
B HCKE 34 NPOMYCKOM CpOKa JABHOCTH IO OCHOBHOMY TPEeOOBAHMIO JIMIIAET

IOpHI[H‘{eCKOﬁ 3alllUThI BCC JOITOJHUTCIBHBIC Tpe6OBaHI/I$I.
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[lepedeHp nonoJHUTENBHBIX TpeOoBaHuil, npuBeAcHHbIN B ¢T. 207 'K PO, He
ABIIIETCS UcuepnbiBarOIUM. K TakuM TpeOOBaHHMAM OTHOCATCS 33aTOK, TPOLIEHTHI
0 OCHOBHOMY JONrYy, BO3MEUICHHE YOBITKOB MPH MOBPEKIACHUH HCTPEeOyeMOi
BECIIM, HETIOJIYYEHHBIE JOXObI U IPyrHe TPeOOBAHMUS, HENOCPEACTBEHHO CBS3AHHBIC
C OCHOBHBIM JIOJITOM.

Cormacao n. 25 Ilocranosnenus Ilnenyma BepxoBHoro Cyma P® or 29
ceHTsa0pst 2015 r. Ne 43 cpok MCKOBOH JABHOCTH MO TPEOOBAHUIO O B3bICKAHHUH
Heycroiiku (cr. 330 I'K) wnm npoueHToB, NOoUIeKalMX YIjiaTe Mo MpaBUjiaM CT.
395 TK P®, HCUHCISETCA OTACIBHO MO KAXKIAOMY MPOCPOUYEHHOMY IUIATEXKY,
ONPEAENAEMOMY TPUMEHUTEIBHO K KOKAOMY JAHIO TPOCPOUKH.

[Tpu3Hanue 00s3aHHBIM JIMIOM OCHOBHOIO J0JTa, B TOM 4YHCJIE B (OPME €ro
YIUIAThI, CAMO MO ce0€ HE MOXKET CIIY>KUTh JOKA3aTEIbCTBOM, CBUACTEIBCTBYOIIUM
O MPU3HAHUU JOMOJHUTENBHBIX TPEOOBAHUI KPeaUTOpa (B YaCTHOCTH, HEYCTOMKH,
NPOLUEHTOB 32 TMOJBb30BAHUE YYKUMHM JCHEKHBIMM CPEICTBAMH), a TaKXKe
TpeOGOBaHMil O BO3MEHICHWM YOBITKOB, M, COOTBETCTBEHHO, HE MOXKET
pPacLEHUBATBCA KaK OCHOBAHUE MEPEPBIBA TCYEHUS CPOKA MCKOBOW JABHOCTH 1O

JIOTIOJTHUTENIbHBIM TPEOOBAHUSIM U TPEOOBAHUIO O BO3MEIIEHUN YOBITKOB.

I'nasa 3. IIpuocranoB/icHHE U NEPEPLIB TEYEHUS CPOKA UCKOBOIi
AaBHocTu. BoccraHoB/IeHHE CPOKA HCKOBOW JaBHOCTH.

3.1. IlpuocTanoB/icHHE CPOKA HCKOBOI JABHOCTH

B X035iCTBEHHOI NEATENLHOCTH IOPUIMYECKOTO JIMLA, KAK U B >KU3HU
(U3MYECKOro JIMIA, MOTYyT BO3HMKAThb OOCTOSTENbCTBA, MPEMSATCTBYIOLIUE
OPEIbIBICHUI0 MCKA B 3allUTy CBOMX MpaB. UTOOBI HE JIMIIATH BO3MOXKHOCTH
yYKa3aHHBIX JIUIl CYACOHOW 3allMThl, 3aKOHOAATENIb MPEAYCMOTPEN YEThIPE
OCHOBaHUS IPUOCTAHOBJIEHHS CpOKa HCKOBOM AaBHOcTH (cT. 202 ['K).

Bo-nepBbix, 4pe3BbIUAHOE W HEOPEIOTBPATUMOE  OOCTOSTENBCTBO
(Henpeogonumas cwia). Ha ocHoBanuu cT. 3 dDeaepaqbHOTO KOHCTUTYLMOHHOTO

3akoHa ot 30 wmas 2001 r. Ne 3-OK3 «O 4pe3BbYAHOM TMOJIOKEHUWY) K
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0OCTOSITENBCTBAM, KOTOPBIE MPEACTABIAIOT COO0M HEMOCPEACTBEHHYHK) YIPO3y
YKU3HU U 0€30MaCHOCTHU TPAXAAH WIH KOHCTUTYLMOHHOMY CTPOKO, OTHOCSTCS:

- TONBITKM HACWJIbCTBEHHOIO W3MEHEHMS KOHCTUTYLIMOHHOIO CTPOs
Poccniickoii denepanum, 3axBara WM MPUCBOEHUS BJIACTU, BOOPYKEHHBIA MSTEXK,
MacCCOBBIEC OECIOPAIAKU, TEPPOPUCTUUCCKHUE AKTHI, OJTOKMPOBAHUE WIIH 3aXBaT 0CO00
BAKHBIX OOBEKTOB WJIM OTICIBHBIX MECTHOCTEH, MOArOTOBKA M JAEATEIBHOCTH
HE3aKOHHBIX BOOPY KEHHBIX (opMUPOBaHNUH, MEXHALMOHAIBHBIE,
MEXKKOH(PECCUOHANBHBIE W PETMOHAIBHBIE KOH(IMKTBI, COMPOBOKIAOMIUECS
HACUJIbCTBEHHBIMU JEHCTBHSMM, CO3JAIOIIME HEMOCPEACTBEHHYIO YIPO3Y JKU3HU U
0€30MaCHOCTH TPAXAAH, HOPMAIBHON NEATEIBHOCTH OPraHOB TOCYAApCTBEHHOM
BJIACTU ¥ OPraHOB MECTHOT'O CAMOYIIPABJICHHUS,

- UpE3BBIYAWHBIC CUTyallUd NPUPOJHOIO M TEXHOIEHHOIO XapakTepa,
YPE3BBIYANHBIE JKOJOTUYECKAE CHTYALMW, B TOM YMCJIE SMHUIEMHAUA U SMU300THH,
BO3HUKIIIME B PE3yJbTarTe aBapuii, ONACHBIX NPUPOIHBIX SIBICHUN, KaTtacTpoQ,
CTUXWMHHBIX M WHBIX OCACTBHI, MOBIEKIIME (MOTYIOUE IMOBJICYb) YEJIIOBEUYCCKHUE
JKEPTBBI, HAHECCHUE yIlepOa 3I0pPOBBIO JIFOACH M OKPYIKAIOMICH MPUPOJHON Cpene,
3HAYMTEIIBHBIE MATEPHUATIBHBIE MIOTEPU U HAPYLICHUE YCIOBUI JKU3HEACATEIBHOCTH
HacelIcHusT W TPeOYIOIME MPOBEACHUS MAaCIITAOHBIX ABAPUIHO-CIIACATENBHBIX W
JAPYTHUX HEOTJIOKHBIX paboT.

Belena3zBanHbie 00CTOSTENBCTBA MOTYT JACHCTBOBATH HEMPOIOJDKUTEIIBHOE
BpeMsl (KpPaTKOBPEMEHHO), HO OHM MOTYT HOCUTb Pa3pyIUUTENIbHBIA XapakTep U
NOBJICYb YTPaTy HEOOXOAMMBIX JOKYMEHTOB, MHBIX MAaTE€pPHAIOB, HEOOXOIMMBIX,
yTOOBI 000CHOBATH MCK. JlJI1 BOCCTAHOBJICHUS YKA3aHHBIX MAaTEpPUAIOB TPeOyeTCs
TOT WJIM MHOW TIEPUOJ BPEMEHM, HA KOTOPBI TEYEHUE CPOKA NABHOCTH NPU3HACTCS
MPUOCTAHOBIIEHHBIM.

[ToHATHE «HENMPEONONIMMOW» Cuibl packpeiBactcs m. 3 cr. 401 'K P®
«OCHOBaHUs OTBETCTBEHHOCTM 3a HapyLICHUE 00s3arenbeTBa». "Ecim HMHOE He
NPEAYCMOTPEHO 3aKOHOM WJIM  JOTOBOPOM, JIMIIO, HE HCIOJIHUBIIEE WIIU

HCHaAJICKallluM 06pa30M WCIOJIHUBIIIEE 00S3aTEILCTBO IIpun  OCYyHCCTBICHUHN
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NPEITPUHUMATENBCKON ACITEIBHOCTH, HECET OTBETCTBEHHOCTD, €CITM HE JOKAXKET,
YTO  HAUICKAIICE  MCHOJHEHWE  OKAa3ajloCh  HEBO3MOXKHBIM  BCJIC/ICTBUE
HENPEOAOIMMON CHJIBI, T.€. YPE3BBIYAWHBIX W HEMPEAOTBPATHMBIX MPU JAHHBIX
yCIIOBUAX 00CTOATENBCTB. K Takum 0OCTOSITENHCTBAM HE OTHOCSTCS, B YaCTHOCTH
HapylIeHHE 00s3aHHOCTEH CO CTOPOHBI KOHTPArcHTOB AOJDKHUKA, OTCYTCTBHE HA
PBIHKE HY>KHBIX JJIsl HCIIOJIHEHUS TOBAPOB, OTCYTCTBUE Y TOJDKHUKA HEOOXOIMMBIX
JEHEIKHBIX CPEIICTBY.

O mHenpeomonmuMon cuwiie ynomuHaercs Takke B CT. 114 Kopekca
BHYTPEHHETO BOAHOro TpaHcnopra P® or 7 wmapra 2001 r.. «Opranusanuu
BHYTPEHHETO BOJHOTO TPAHCIOpPTA M OPraHu3aluu JAPYTrUX BHIOB TPaHCHOpTa
OCBOOOKIAKOTCS  OT OTBETCTBEHHOCTH... BCIJICICTBUE HEMPEOJOJIMMON  CHIIBI,
BOCHHBIX JCHCTBHH, OJIOKAbl, SMUACMHUNA WM HHBIX OOCTOATENBCTB, KOTOPBIE
NPEMSITCTBYIOT NEPEBAIIKE TPY30B...».

B nonoxkeHusx Mex1yHapOIHBIX KOMMEPUECKHAX JOTOBOPOB, pa3paboTaHHbBIX
MexxayHapoaHbIM HHCTHUTYTOM 4YacTHoro mnpasa (YHWJIPYA), nenpeononmmas
cuna ((hopc-Maxkop) ONpeAesIeTcs, KaK "HEUCIOJHCHHUE, BHI3BAHHOE MPEMITCTBUEM
BHE KOHTPOJSI CTOPOHBI M YTO OT HEE (CTOPOHBI) HENB3sl ObUTIO PA3yMHO OXKHMIATh
OPUHATHAS 3TOTO NPEMATCTBHS B pacuyeT NPH 3aKIIOYEHMH JIOTOBOpa MO0
n30eKaHWsl WM TPEOAOJECHHS] 3TOr0 NPEMSTCTBHS MM €r0 MOCIHEACTBHMA (CT.
7.1.7)%.

AHaNM3 MEPEYUCICHHBIX HOPM O HEMPEOJOTUMON CHUJIE TMO3BOJISIET BBIACIUTh
XapaKTepHBIC €€ MPU3HAKH, KaK a) YPE3BBIYANRHOCTh, 0) HEMPEAOTBPATHMOCTH
HACTYIUIEHHUsI 00CTOATENBCTB. Y Upe3BBIUAiHOCTh, U HENPEAOTBPATUMOCTh MOTYT
OBITH OTHECEHBI KaK K MPUPOAHBIM SIBIICHUSM CTUXUHHOIO XapakTepa, COOBITHSM,
TaK A JCUCTBUAM JIFOLCH.

Kak mumer M.M. bparuHckuii, «... ciiydad, KOTAa... NMPEIbABICHUIO HCKa
NPEMSTCTBOBATIO YPE3BBIYANHOE W HEMPEAOTBPATHMOE TNPH JAHHBIX YCIIOBHUSAX

0OCTOSATENLCTBO - HEMPEOAOIUMAas Cujia (MMEIOTCS B BHUJY SIBJICHUS CTUXUIHOTO

4 TIpuHIMITE MeKTyHAPOIHBIX KOMMEPYECKHX 10roBopos. M., 2013. C. 195,
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XapakTepa, BOEHHbIE IeHcTBus, 3abacToBka U T.1.)»* . Hempeomonumas cuia B
OONBIIMHCTBE CIYYacB MPOSIBISIETCS B BUJE CTUXUHHOTO OCACTBUS W, KaK MPaBUIIO,
BBICTYNAET (PaKTOM OOIIEU3BECTHBIM (HABOJAHCHHUS, 3E€MJIETPSACECHUS M T.I1.), HE
TpeOyromuM 0co00ro Aoka3biBaHusa. HO B TOMl MECTHOCTH, Iie pacCMaTpUBAETCs
CIIOp CYZOM.

B apyrux ciiydasx - HECOBMAAECHUS MECTHOCTH, I/I€ MPOU30LLIO CTUXHIAHOE
OeCTBUE, U MECTOM PACCMOTPEHHUS CIOpa CyJIOM (TEPPUTOPHATIbHAS MOACYAHOCTB)
- (¢axt OenctBhs NOJDKEH OBITH MOATBEPXKIEH AOKYMEHTAMH, BBIJAHHBIMH, KaK
MPABUIIO, OPraHAMU MECTHOTO YIIPABIICHUSI.

Bo-BTOpBIX, HAXOKACHUE UCTIA WM OTBETYMKA B COCTaBE BOOPYKEHHBIX
Cun Poccnn, NMEpEBENECHHBIX HA BOCHHOE IMOJIOKEHUE. OTO HE 03HAYAET, YTO HA
BOCHHOE TMOJOXKEHUE JOJLKHBI OBbITh TEPEeBencHbl Bce BoopyxeHHble CHIbL
UMEETCS B BUJY KOHKPETHOE BOMHCKOE MOJPA3ACICHUE, TI€ HAXOAUTCS UCTEL WA
orBeTunK. OObIUHBIA TpHu3bIB B psiabl  Boopyxkennbix Cun  Poccum  He
MPUOCTAHABIIMBACT TCUCHUS CPOKA JABHOCTH.

B-Tperpux, ycraHosieHHas IlpasurensctBoM PO 0OTCpouYKka WCHOJHEHUS
00s13aTenbCTB (MOpaTopuil). Moparopuii MOXKET IPUMEHSTBCS B CTPAHE B CBS3H C
Pa3NMYHBIMA OOBEKTUBHBIMH YPE3BBIYAMHBIMU OOCTOSTEIbCTBAMH, BBI3BAHHBIMU
KaK  TMPUPOAHBIMU  SIBJICHHSIMHM, TaK M  OOINECTBEHHBIMH  COOBITHSIMH,
MEXAYHAPOAHBIM TOJOKEHUEM U Ip. OTCPOUYKA MCHOMHEHUS 00A3aTEIBCTB MOKET
HOCHTH 00mmMii (0 BCeM 00s3aT€NbCTBAM M B CTPAHE B LEJIOM) WJIM YaCTHBINA (IO
00s3aTeNbCTBAM OINPEACTIEHHOTO JIULA U MPUMEHUTENBHO K OTAEIBHBIM KaTErOPUsM
cyObektoB) xapaktep. Tak, B 80-¢ m 90-¢ rr. XX B. KOJX03aM M COBX03aM,
NOHECIINM YOBITKH B CBSI3W C HEONArOMPUATHBIMA TPUPOJHBIMA YCIOBUAMH, Oblia
MPEAOCTABIIEHA OTCPOYKA B BBIIUIATE 3a0JDKEHHOCTEH MO CCyJam, MOJIYyYEHHBIM B
['ocbanke crtpaHbl, cpokoM Ha 12 ner. Kpome TOro, HHM3KOPEHTAaOETbHBIM U

yOBITOYHBIM KOJTX03aM W COBX03aM Obljia MPEI0CTaB/IEHa OTCpoyYKa enle Ha 10 jeT ¢

4 Bparuuckmit M.W. Uckosas nasrocts // Tpakmanckuii kogeke Poceuiickoi ®enepannn: Kommenrapmit. M., 1995,
C. 264.
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noramicHueM HaumHas ¢ 1991 1. paHee OTCPOYEHHOW U HEOOECIEYEHHOMN
3aI0JDKEHHOCTH B 0011Iel cymme cBbitie 11 mupa. pyoO.

B-4eTBepThIX, NMPUOCTAHOBIICHUE ACHCTBUS 3aKOHA WM WHOTO IMPABOBOTO
AKTa, PErYIMPYIOLIEr0 COOTBETCTBYIOIIEE OTHOLICHUWE. OTO HOBOE, PAHEE HE
M3BECTHOE IPAKIAHCKOMY 3aKOHOATENBCTBY OCHOBAHUE.

[TpuMepoM MOXKET CIYKUTbh TprocTaHoBiIeHUE BepxoBHeiM CoBeTtom PD Ha
1993 r. neiicteus n. 3 cr. 30 3akoHa PD «O cobctBeHHOCTH B PCDCP», B Ccuity
KOTOPOrO0 TOCYJapCTBO AOJDKHO OBIIO  BO3MEMIATh  YWEPO COOCTBEHHUKY,
HAHECCHHBIN TpecTymieHueM. Co BCTymieHUEM B cuiy JaeictByromero 'K PO
yKa3aHHas HOPMAa BMECTE C HA3BAHHBIM 3aKOHOM yTPATHJIA CUITY.

B cootBerctBHmM co cT. 198 'K P® 3ak0HOM MOTYT OBITh PEXYCMOTPEHBI U
apyrue ocHoBanus. Tak, nmo cr. 412 Koxekca toproBoro mopermnaBanus PO B
clly4ae, €ClIM MCUMCICHHE CYMMBI TPeOOBaHWS 3aBHCHUT OT PAacyeTOB MO OOIIEH
aBapuy, TCYCHHUE CPOKA MCKOBOW JABHOCTH MPUOCTAHABJIMBACTCS HA BPEMs CO IHS
BBIHECCHHS JUCMALICPOM TOCTAHOBJICHUS O HAJIW4YMKM OOLICH aBapuu W A0 JHS
MOJIYYEHUS AUCTIALINA 3aMHTEPECOBAHHBIM JIULIOM.

Brenennas ®@enepaibHbiM 3akoHOM OT 7 Masg 2013 1. No 100-®3 nopma 1. 3
ct. 202 'K P® pazwsacuena [loctanosnenuem Ilnenyma BepxosHoro Cyna PO ot
29 centsa0ps 2015 r. Ne 43. Ha ocHoBanuu 1. 16 31oro [loctaHOBIIEHUs COTIacHO 1.
3 cr. 202 T'K P® TeueHue cpoka MCKOBOM NABHOCTH INPUOCTAHABIMBACTCS, €CIIH
CTOPOHBI MPUOEITIA K HECYNEOHOM Mpoueaype pa3peuicHust Crnopa, oOpameHue K
KOTOPOW  NPEAyCMOTPEHO 3aKOHOM, B TOM 4YHCIE K  00s3aTeIIbHOMY
NPETCH3MOHHOMY Topsaaky (Hampumep, m. 2 cr. 407 Kogekca TOproBoro
mopermnaBanus PO, ct. 55 OenepanbHOro 3akona ot 7 utosig 2003 1. Ne 126-D3 «O
cBsi3W», 1. 1 cT. 16.1 ®enepanbHoro 3akoHa ot 25 anpens 2002 r. Ne 40-®3 «O0
00s3aTeTIbHOM ~ CTPAaXOBAaHWM  TPAXKAAHCKOH  OTBETCTBEHHOCTH  BJIAJICTIBLICB
TPAHCIIOPTHBIX CPEACTBY, M. 1 ¢T. 12 denepanbHoro 3akona ot 30 urons 2003 r. Ne

87-D3 «O TpaHCIOPTHO-IKCIEAMIUMOHHOMN AEATEIBHOCTI .
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B 3Tux ciiyyasx T€4eHHME MCKOBON JABHOCTH MPUOCTAHABJIMBACTCS HA CPOK,
YCTAQHOBJICHHBIA 3aKOHOM Ul MPOBEACHUS YKA3aHHOW NPOLENypbl, a MpuU
OTCYTCTBHHM TAKOTO CPOKA - HA IIECTh MECSLIEB CO HS HAYaJIa 3TOM MPOLELYPHI.

Bcee ykazanHble 00CTOATENBCTBA MPUOOPETAIOT NPHOCTAHABIMBAIOILYIO CHITY
JMIIb B TOM CJIy4Yae, KOrJa OHM BO3HUKIMA WJIM TMPOJOJDKAKT CYIIECTBOBATH B
NIOCJIEHUAE LIECTh MECALIEB CPOKA JABHOCTU.

Co nHs mpekpauleHusl ACHCTBUS YKa3aHHBIX OOCTOATENBCTB CPOK HMCKOBOH
JABHOCTH MPOAOJDKACTCS, NMPUA 3TOM OCTaBIIMKACA CPOK YJUIMHSAETCA OO0 LIECTH
mecsaueB. Ecim cpok MCKOBOM MaBHOCTM ObUT MEHEE INECTH MECSLEB, TO IO
NPEKPALEHUMN ACHCTBHS, MPUOCTAHABIMBAKOLIETO OOCTOSTEIBCTBA, OH YAJTUHSAETCS
JI0 IEPBOHAYAIILHOTO.

C yd4eTroM BBIIE NPUBECACHHBIX OOCTOATEIBCTB, MPUOCTAHABIMBAOIINX
TEYEHUE CPOKA MCKOBOW JNABHOCTH, 3aKOH MAPAHTUPYET BO3MOKHOCTB NPEABABUTH
UCK B Mpeaenax LWECTH MECSUEB MM COKPALIEHHOTO CPOKa, MPUMEHSIEMOTrO I10
KOHKPETHBIM BUAAaM TPeOOBaHUSI.

Jlo 1 cenTsa6ps 2013 r. mogavya UCKa B Cy[l BJIEKIIA MEPEPHIB B TCUEHUE CPOKA
UCKOBOM MaBHOCTH B cOOTBETCTBUU cO cT. 203 'K P®. C 1 cenrsiOps 2013 r. B
cootBeTcTBUM €O cT. 204 'K PD co nHs oOpamicHus B Cyad B YCTaHOBJICHHOM
MOPSIIKE 32 3ALIMTON HAPYIIEHHOTO MpaBa CPOK MCKOBOM JABHOCTH HE TEYET HA
NPOTSDKEHUM  BCETO  BPEMEHM, TIOKA  OCYIIECTBIsleTCs  CyaeOHas — 3ammra
HApYLICHHOIO IpaBa, B TOM YUCJIE B ClydYasx, KOIAA CyA CUeNl MOAICKALUMU
NPUMEHEHUIO TPU PA3PEIIECHUM CIIOPA MHBIE HOPMBI MPaBa, Y€M TE€, HA KOTOPBIC
CCBUIAJICS. MCTEL] B MCKOBOM 3asBJICHMM, 4 TAaKXXe IPU HM3MEHEHUU WCTLOM
M30paHHOTO MM croco0a 3alMThl MPaBa WM OOCTOATENBCTB, HA KOTOPBIX OH
OCHOBBIBaeT cBou TpeboBanus (4. 1 ¢r. 39 TTIK PO u u. 1 c1. 49 ATIK PD)*.

be3ycnoBHO, py nogaue MCKOBOTO 3asBICHUS B CYJ HEOOXOAMMO COOIIOIATH

InpaBujia O NMOABCAOMCTBCHHOCTH, O HINPCABAPHUTCIILHOM I[OC}/I[€6HOM pa3pCliCHuA

2 1. 14 Tlocranosnenusi Ilnenyma BepxosHoro Cyma P® ot 29 cenrsiops 2015 r. Ne 43 «O
HEKOTOPBIX BOIpPOCAX, CBS3aHHBIX C IMpUMeHeHueM HopM I'paxnanckoro koapekca Poccuiickon
®Deneparnyu 00 UCKOBOH TaBHOCTHY.
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criopa B MPETCH3MOHHOM NOPSAKE W T.A. PaccMOTpeHME MPENbABICHHOIO HCKA
3aKaHYMBACTCS OOBIYHO BBIHECEHUEM PELICHUS 00 YIOBJICTBOPEHHUM WA 00 OTKa3e
B UCKE.

[To cmpeiciy cT. cT. 199, 200 'K P® yBenmmueHue MCTUOM pa3Mepa UCKOBBIX
TpeOOBaHUIl 1O MPUHATUS CYJAOM PELICHHS HE U3MEHSET HACTYNHBIIWANA B CBA3M C
NPEIBSBICHUEM HCKA B YCTAHOBICHHOM TMOPAJKE MOMEHT, C KOTOPOrO CpOK
VCKOBOM TABHOCTH MEPECTACT TEUb.

Bmecte ¢ TeM ecnM CylOM NPHHATO 3asBICHHE OO0 YBEJIMYEHUM HWCKA B
OTHOIICHWM 330JDKEHHOCTM 32 MEPHOAbL, KOTOpPhIE MpH OOpalllEeHUH C
NEPBOHAYAIBHBIM TPEOOBAHUEM HE 3asBISUIACH, TO CPOK MCKOBOM NAaBHOCTH IO
WU3MECHEHHBIM TPEOOBAHUSM MEPECTACT TEUD C AaThl 3asBJICHUS TAKUX TPEOOBAHWH, a
HE C JIaThl IPEAbIBIICHHS IEPBOHAYATBHOTO HCKa™ .

3aKoH MpeaycMaTpuBaeT psaJ  OOCTOSTENBCTB, MPU HAJIMYUUA KOTOPBIX
PacCMOTPEHHUE Jella HE 3aKAaHYMBACTCS PEUICHHEM, a 3asdBIICHUE OCTaeTcs 0Oe3
paccMOTpeHus (TpeOOBAHUE MPEABIBICHO HEACECHOCOOHBIM JIMIIOM, OOpalICHUE
cyna B Koncrurynuonnsiii Cyn P® ¢ 3anmpocoM 0 COOTBETCTBHM 3aKOHA U T.1I.).

B Hopmax mpoueccyanbHOro 3aKOHOJATENIbCTBA — MPEAYCMATPUBAIOTCS
0OCTOSITENBCTBA, MPU HATAYMKM KOTOPBIX Cy1 00s3aH MPUOCTAHOBUTH HAYATOE IO
A€y MPOU3BOACTBO, 4 TAKKE TAKME OOCTOSTENBCTBA, MO KOTOPHIM CYJ MOXKET 3TO
CAcNaTh IO CBOCH WHUIMATUBE WM 1O MNPOChOE 3aMHTEPECOBAHHBIX JIUI
(HaxokaeHue Juna B OOJNIBHMLE, PO3BICK OTBETUYMKA WM PEOCHKA, HA3HAYECHUE
CYJIOM 3KCIEPTHU3bI U T.11.).

Ecnmm mocie ocrapneHus: ucka 0€3 pacCMOTPEHMsI OCTaBLIAACS YacThb CPOKa
VCKOBOM JAaBHOCTH COCTABJISIET MEHEE INECTH MECSIEB, OHA YJUIMHSIETCS 10 IIECTH
MECSLEB, 32 MCKIFOUEHUEM CIIyYacB, €CIM OCHOBAHMEM OCTABICHMUS MCKa 0Oe€3

PacCMOTPEHUS MOCTYKUJIN IeHCTBUS (O€3NCHCTBUE) UCTIIA, & UMEHHO:

B m. 14 Iocranosnenus Ilnenyma Bepxosnoro Cyma P® or 29 centsiops 2015 r. Ne 43 «O
HEKOTOPBIX BOIPOCAX, CBS3AHHBIX C NMpuUMeHeHueM HopM I'paxnanckoro koxekca Pocculickon
®Deneparnyu 00 UCKOBOH TaBHOCTHY.
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- UCTLIOM HE COONIOAICH YCTAHOBJICHHBIN (peaepaTbHbIM 3aKOHOM ISl TAHHOM
KATErOpuM JEJl WIN MPEAYCMOTPEHHBIA JOTOBOPOM CTOPOH I0CYACOHBIH MOPSIOK
YPEryJaupoBaHus CIopa,;

- 3asBJICHHUE MOAMKMCAHO WK MOAAHO JIMLIOM, HE MMECIOIIUM MOJHOMOYMI HA
€ro NOANUCAHKUE WM MOAAYY UCKa,

- CTOPOHBI, HE MPOCUBLIME O Pa3OMpaTeibCTBE JEJIa B UX OTCYTCTBHE, HE
SBWJIMCH B CY]l IO BTOPUYHOMY BBI3OBY;

- WCTEL, HE MPOCUBIIMA O Pa3OMpATENIbCTBE €A B €r0 OTCYTCTBHE, HE
SBWICS B CyJ IO BTOPUYHOMY BBI30BY, a4 OTBETUMK HE TPEOYET PaCCMOTPEHUS Jena
110 CYLIECTBY.

[Tocne ycTpaHeHWs HEAOCTATKOB, IMOCIYKMBIIAX OCHOBAHUEM OCTABJICHHS
UCKa 0€3 PACCMOTPEHUS, HCTELl MOKET PEABIBUTH TOT K€ UCK B OOLIEM MOPSIIKE.

Ecmm cynom ocraBien 6€3 pacCMOTPEHUS UCK, TPEABSABICHHBIN B YTOJIOBHOM
JIeNie, HAYaBIIEECS N0 NPEIBSIBICHHUS KCKA TECYEHHE CpPOKa HMCKOBOH JABHOCTH
NPUOCTAHABJIMBACTCS 10 BCTYIUIEHUS B 3aKOHHYIO CHIIy MPUTOBOPA, KOTOPHIM MCK

OCTaBJIcH 0€3 pPacCMOTPCHHUSL.

3.2. IlepepriB CpOKa HCKOBOM JaBHOCTH

B cr. 203 TI'paxxpanckoro kojaekca PO mpeayCMOTPEHO OCHOBAHWE JUIst
MepeprIBa CPOKA UCKOBOM NABHOCTHU. [IepephIB CpoKa MCKOBOI JABHOCTH, B OTIIMYME
OT TPHUOCTAHOBJICHUS, SBJSCTCS BOJICBBIM AKTOM JOJDKHHAKA TMPU  HAIAYUHA
MPEAYCMOTPEHHBIX B 3aKOHE OCHOBaHWI. B Takux cCiiydasix AABHOCTHBIA CPOK
MPEKPAIIACT CBOEC TCUCHHE, A MOCJIE OTMAACHUS YKA3aHHBIX OCHOBAHWI HAYMHAECT
T€UYb CHOBA. /JlpyrumMu cjoBamu, BpEMs, TMPOMICANICE O HACTYIUICHUS
MPEPHIBAONICTO OOCTOATENIBCTBA, HE 3aCUATHIBACTCI. DTHM MEPEPHIB CYLIECTBEHHO
OTJIMYAETCS OT MPUOCTaHOBJICHUS. CrielM(UIHO U OCHOBAHUE VISl MEPEPHIBA CPOKA
MCKOBOU NABHOCTH - TPU3HAHUE J0JITa. THBIE OCHOBAHHUS MIEPEPHIBA CPOKA HE MOTYT

OBITh MPEYCMOTPEHBI COTJIALIIEHUEM CTOPOH.
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[Ipu3Hanue nojira Kak OCHOBAHWE MEPEPhIBA CPOKA MCKOBOM NAaBHOCTH (CT.
203 I'K) npuMeHsEeTCsl MO0 CHOPHBIM OTHOLICHHUSIM HE3aBUCHMO OT UX CYOBEKTHOTO
cocraBa ((PU3NUYECKUE MU KOPUIUYECKUE ula). [lepeueHb KOHKPETHBIX NCHCTBHNA,
CBUIETENBCTBYIOIMIMX O MPU3HAHUM JI0JITA, BECbMA Pa3HO00Pa3eH.

K HUM MOT'yT OTHOCHTBCS:

- IPU3HAHUE NPETEH3UH;

- I3MEHEHUE TOTOBOPA YIIOJHOMOYEHHBIM JIMLIOM, U3 KOTOPOTO CIEAYET, UTO
JOJDKHMK TPU3HACT HAIMYME J0JITA, PABHO KaK M MPOch0a JOKHHKA O TaKOM
WU3MEHEHUH JIOrOBOpa (HAmpuMep, 00 OTCPOYKE WIIM O PACCPOUKE MIIATEKA);

- AKT CBEPKH B3aUMHBIX PaCUY€TOB, NOANMCAHHBINA YIIOJTHOMOYEHHBIM JIALIOM.

OTBET HA NPETEH3UIO, HE COAECPKAILMI YKa3aHUs HA MPU3HAHUE A0JTa, CaMm
no ce0e HE CBUIETENLCTBYET O MPU3HAHAU J0JITA.

[Ipu3Hanue 4YacTu [0Jra, B TOM YMCIE NYTEM VYIUIATBI JTOW YacTh, HE
CBUJECTENBCTBYET O MNPU3HAHWUM JOITa B LEJIOM, €CIM HMHOE HE OrOBOPEHO
JOJDKHUKOM.

B Tex cnywasx, korga 00s3aTebCTBO MPEAYCMATPUBAIO MCHOJHEHUE MO
YacTsM WM B BUJE NMEPUOJMYECKHUX IUIATEIKEH M JOJDKHUK COBEPIUMI JCHCTBHS,
CBUACTENBCTBYIOIINAE O MPU3HAHUY JIMIIb YACTH A0ATA (MIEPUOJMUECKOrO Marexa),
TaKUe NCHCTBHS HE MOTYT SIBIATHCS OCHOBAHMEM JUISl MEPEPBIBA TECYEHMS CPOKa
MCKOBOM JTABHOCTH 10 JPYTHM 4YacTsM (IiaTesxam ).

Bo Bcex Takux ciydasix TEUEHUE CPOKA MCKOBOH JABHOCTH BO30OHOBISETCS
K@KIbII pa3 Ha HOBBIA IIOJHBIA CPOK € MOMEHTA COBEPIICHUSA HOJDKHUKOM
VKa3aHHBIX JEWCTBUI. ECIIA 10 MCTEYEHUH CPOKA MCKOBOW JABHOCTH JNOJDKHUK HITU
WHOE OOS3aHHOE JIMIIO MPU3HAET B MHCBMEHHON (hOpMe CBOW [OJIT, TEUECHHUE

MCKOBOM TABHOCTH HaYMHAETCA 3aHOBO (11. 2 ¢T. 206 T'K).

# n. 20 TMocranosnenus Ilnenyma Bepxosroro Cyma P® or 29 cenrsiops 2015 . Ne 43 "O
HEKOTOPBIX BOIPOCAX, CBSI3aHHBIX C IMpUMeHeHueM HopM I'paxnanckoro koxnekca Poccuiickon
®Deneparyn 06 UCKOBOH TaBHOCTH"
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3.3. OcHOBaHuE U YCJIOBHS BOCCTAHOBJICHUS CPOKA HUCKOBOIA

AABHOCTH

B cootBercTBun co ¢T. 205 'K PO B HCKIIFOUUTENBHBIX Cly4asx, KOraa Cy.
OPU3HAET MPUUYMHY TPOMyCKAa CPOKA MCKOBOM JABHOCTH YBAKUTEIBLHOW, 10
OOCTOSATENLCTBAM, CBSI3@HHBIM € JIMYHOCTBIO HUCTHA  (TsbKenas — OOJIE3Hb,
O€CMOMOIIHOE COCTOSIHUE, HETPAMOTHOCTD U T.I1.), TOTEPSIHHOE MPAaBO TPakIaHUHA
Ha CyAeOHYIO 3alIUTy, B CBA3M C MPOMYCKOM CPOKA MCKOBOW JABHOCTH, MOJJICHKHUT
3amuTe. [IpomylieHHbI CPOK MCKOBOW JABHOCTH MOKET OBbITh BOCCTAHOBJICH
cyaoM. BoccTaHOBEHME Cpoka O3HA4aeT MPEAOCTABICHUE CYAOM BO3MOKHOCTH
3alUTBHl CYOBEKTUBHBIX MPaB JIMIA MO0 MCTEYCHUU CPOKA HCKOBOW JABHOCTU U
3asBiicHAS 00 3TOM (MCTEUEHUM) OTBETUMKA. [IpH 3TOM MarepuanbHOE MpaBo, Kak
ObUI0O OTMEYEHO, MPUHAMICKUT HCTHY. B JaHHOM ciy4yae NpeaoCTaBIIsETCs
BO3MOKHOCTb PACCMOTPEHUS CIIOPA B CY/E U 3alIUTHI €r0 CyObEKTUBHOTO MPaBa.

[Ipn 5TOM B@XHO OTMETHTh, YTO CaMO NO ceOE€ BOCCTAHOBJIEHUE CPOKa
WUCKOBOM  JAaBHOCTM  O3HAYa€T TOJbBKO  BOCCTAHOBJICHHYI)  BO3MO>KHOCTH
UCMOJIB30BaHUsl CyA€OHOTO Tpollecca, Ui TOrO0 4YTOObl MOMYYUTh 3aLIUTY
HApPYLIEHHOTO WJIM OCMIAPUBAEMOTO MTPaBa.

Jlaxke B TOM ciiy4yae, KOraa CyJ BOCCTAHOBUT HMPOMYIUEHHBI CPOK MCKOBOM
JABHOCTH, EMY €II€ MPEICTOUT BBISICHUTH B MPOLIECCE 3aCETAHUM, €CTh JIM Y UCTIA B
NEHCTBUTENILHOCTH TO CIOPHOE IIPABO, O 3ALIUTE KOTOPOrO OH MPOCHT *°.

OTHOCHUTEJBHO BOCCTAHOBJICHHMSI CpPOKa MCKOBOH JaBHOCTU CYILIECTBYIOT
pasubie MHeHHs. Tak mo mHeHuto O.C. Modde, «...BOCCTAHOBJICHHE CPOKA UCKOBOM
JABHOCTH MOPU HATUYUM YBAKHUTEIBHBIX MPUYMH €ro MNPOMYyCKa PaBHOCUIIBHO
MPU3HAHUIO, YTO UCKOBAS TABHOCTh HE UCTEKJIA, U MO3TOMY BBIHOCUTCS PELIEHUE 00
YJOBIETBOPEHUH OOOCHOBAHHO MPEABIBICHHOTO HCKa»*C.

Kak mnpencrapnsercs, Takoe CY>KICHHE MPOTUBOPEUYUT CaMOH CyTH

BOCCTaHOBJIEHUS. BoccTtanoBnenue no cmeiciy cr. 205 'K PO o3HavaeT, 4to Cpoku

* JTobpososbsckuii A.A., UBanoBa C.A. OcHoBaHue npoOieMbl HCKOBOH (POPMBI 3aIIUTHI IIPABA.
M.: U3n-Bo MockoBckoro yHusepcurera, 1979. C. 106.
% Hodde O.C. Coserckoe rpaxaanckoe npaso: Kype nexuuit. JI., 1958. C. 257.
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YK€ MCTEKIIM, HO 3aKOH JACT MPAaBO CYyAY INPEAOCTABIATH 3aLIUTY 34 NpeAciiaMu
3TUX CPOKOB.

[TpotuBopeunBo 1O 3TOMY noBoay U MHeHuE H.A. bespyka. Ha ero B3rsz,
«..TIPM  BOCCTAHOBJICHWM CPOKA MCKOBOM [AaBHOCTH BOCCTAHABIMBACTCA U
NOTalieHHOE CYOBEKTUBHOE MPABO, MOCKOJBKY OHO MPUOOPETAET CHMOCOOHOCTh K
sammre.. »*.

O6ocHoBanHo mmmier M.SI. KupuiioBa, 4YTO «BOCCTAHOBJIEHHE CPOKA
MCKOBOM JABHOCTH HE MOXKET O03HA4arb OJHOBPEMEHHO BOCCTAHOBIICHUS
CYOBEKTUBHOIO MaTEPHUATIBHOTO MPaBa, TAK KaK UCKOBAs JTABHOCTh M CYOBEKTUBHOE
MAaTEPUATILHOE MPABO NPEIACTABISIFOT COOOW JIBE CAMOCTOSTEIBHBIC ITPABOBBIE
Kareropum»™*.

Kak cunraet M.HU. bparnHCKHiA, «...10J BOCCTAHOBJIEHHUEM CPOKA 3aKOH
MMEET BBUAY BO3MOYKHOCTH 3aILUTHI HAPYLIEHHBIX MPAB UCTLA CY0M, HECMOTPS Ha
IPOMYCK CPOKA MCKOBOM JaBHOCTH» .

[IpyurHBl TIPOIyCKAa CpPOKa WMCKOBOW JABHOCTM MOTYT NPU3HABATHCA
YBOKUTEIBHBIMU, €CIIA OHA HMMEIA MECTO B IMOCIEIHUE ILIECTh MECILEB CPOKa
JABHOCTH, & €CIIM 3TOT CPOK PABEH LIECTH MECALIAM WJIM MEHEE LIECTU MECSLEB, - B
TEYEHUE CPOKA TaBHOCTH.

Heiicreyrommii HeiHe ['K PO nonyckaer BOCCTAHOBIIEHUE UCKOBOW JaBHOCTH
TOJIKO B TOM CIly4ae, KOTrJa HApPyLIEHHOE MPAaBO MPUHAUICKUT TPAKAAHUHY, B
otmmune oT 'K PCOCP 1964 r. OueBuaHo, 4TO myONMYHOE OOpa30BaHUE
(MyHuounanbHoe oOpaszoBaHue, cyObekT Poccuiickoit denepanmu u Poccuiickas
denepanysi) WM IOPUANYECKOE JIMIO HU MPU KAKUX OOCTOSATENIBCTBAX HE MOTYT
TpeGOBaTh BOCCTAHOBIICHUS CPOKA MCKOBOM TABHOCTH.

B n. 12 Ilocranosnenus [Inenyma Bepxoaoro Cyna PO or 29 ceHTsaOps
2015 r. Ne 43 yka3bpIBacTCs, YTO B UCKITFOUUTENBHBIX CIYUYasX CYJl MOXKET IMPU3HATH

YBOKUTEIBHOM MPUYMHY MPOMYCKAa CPOKA MCKOBOWM JABHOCTH MO OOCTOSTENIBCTBAM,

47 Coerckoe rpaxmanckoe mpaso. T. 1. M., 1965. C. 241
# Kupunnosa M. 4. Ykas. cou. C. 22.
* Bparunckuit M.U. Vkas. cou. C. 266 - 267
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CBSI3aHHBIM C JIMUHOCTHIO MCTHA - (PU3MUYECKOTO JIUIla, €CAU TOCICTHUM 3asBICHO
TAKO€ XOJaTaliCTBO U UM MPECTABJIEHBI HEOOXOAUMbBIE JOKA3aTEIbCTRA.

[To cMBICTY TONKOBaHUS YKa3aHHON HOPMBEL, a Takxke 1. 3 ¢T. 23 'K P® cpok
WCKOBOH TaBHOCTH, MPOMYIIEHHBIA FOPUANYECKUM JIUIOM, & TAKXKE MPAKIAHUHOM -
WHAWBUJYAIbHBIM — OPEANpPUHUMATENEM 10  TPeOOBAHUSM, CBS3aHHBIM  C
OCYILLIECTBIIEHUEM MM MPEANPUHUMATEIILCKOM  JEATENLHOCTH, HE MOAJEKUT
BOCCTQHOBJIEHHIO HE3aBUCUMO OT MIPUYMH E€T0 MPOIYCKA.

Cnenyer oOpatuth oco00€ BHMMaHWE Ha To, 4ro B cr. 205 'K P®
NPEIyCMOTPEHO BAKHOE MPABWIIO, COTJACHO KOTOPOMY CyAy HEOOXOAMMO
YCTAHOBUTh, 4YTO  OOCTOSTEILCTBA,  MPEMSATCTBOBABLIME  CBOCBPEMEHHOMY
OPEIbIBICHUIO UCKA TPAKIAHUHOM, UMEIM MECTO B IMOCIEAHUE LIECTh MECALEB
CpOKa AABHOCTHU (€CJIM CPOK JABHOCTH PABEH WJIM MEHBIIE IIECTH MECALEB, - B 3TOT
CPOK).

Kpome Toro, B Ha3BaHHO# CTaTbe MPUBEICH MEPEUEHb OCHOBAHUM, KOTOPHIE
MOTYT ObITh MPUHSATHI BO BHUMAHKE JJIsl BOCCTAHOBJIEHUS CPOKA IaBHOCTH (TshKesast
00ne3Hp, OECIMOMOIIHOE COCTOSIHME, HETPAMOTHOCTh M JPYIHE, CBA3AHHBIE C
JMYHOCTBIO, OOCTOSITENIBCTRA).

[lepeueHb OCHOBaHUI MPUMEPHBIM, MO3TOMY PAa3yMHO MPEANOIOKUTh, UTO
IJ1sl TPaKIaHMHA BO3MOKHO BOZHUKHOBEHUE U APYTHX OOCTOSATENLCTB, CBSI3AHHBIX C
ero JeSTeNbHOCThI0. TakuM 00pa3oM, MMEHHO CYAy MPEACTOUT OMNPEAECIUTb,
SBJISIFOTCSL JIM T€ WM HMHBIE OOCTOSATENBCTBA, OCHOBAHUEM JJIsl BOCCTAHOBJICHUS
OPONYUICHHOTO CPOKa MCKOBOM JaBHOCTH. MOXKHO MPEANONOKUTh, YTO TaKUM
0OCTOSATENILCTBAMU  MOTYT OBITh, B YAaCTHOCTHU, CMEPThb, TMOTEPU POJHBIX,
NOBPEXKJICHUST MMYIIECTBA B CBSA3M C aBapUsSMHU, TEPPOPUCTHUECKUMM AaKTaMHU,
OPECTYIICHUSIMHU.

B ropunuyeckoit nureparype OTMEUYaNoCh, YTO K TaKUM OOCTOSTEIbCTBAM

MOI'YT OBITH TAK)KE OTHECCHBI: «...HAXOKJICHUEC MCTLA WM OTBCTUYUKA B JJIMTCIILHOMU
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KOMaHJAMPOBKE, HEU3BECTHOCTh MeCTa NPeObIBAHUS JOJDKHHMKA, CO3HATEIBHOE
VKJIOHEHHE U 3aTsOKKA JTOJDKHUKOM BO3BPATa JOJIra HIIM UMYILECTBA» ..

Camu no ceOe Ha3BaHHBIE, APYTHE MOJ00HBIE OOCTOSITELCTBA HE SBIISFOTCS
YCIIOBUSIMH BOCCTAHOBIICHHSI CPOKAa MCKOBOW NAaBHOCTH. OTH OOCTOSATENBCTBA
JOJDKHBI  OBITh  PAacCMOTPEHBI BO B3aMMOCBS3M C JIMYHOCTBEO HCTUHA (HO HE
OTBETUMKA), €r0 00pa30BATEIbHBIM M MHTEIUICKTYAIbHBIM YPOBHEM, >KU3HCHHBIM
ONBITOM, KOHKPETHBIMH JEHCTBUAMM K IIOCTYNIKAMU B CBA3M C HAPYLICHUEM
00s13arenbCTB. [Ipy permiennn Bompoca 0 BOCCTAHOBICHUH CPOKA UCKOBOM JTaBHOCTH
Cyl 00s3aH yKa3aTh B PEIICHWM KOHKPETHBIE OOCTOSTENBCTBA, KOTOPBIE, MO €r0
MHEHUIO, SBIISIFOTCS YCJIOBHMSIMM BOCCTAHOBJIEHHS cpoka. Ocob0o HEeoOXoammo
OTMETUTh  JIFOObIE  OOCTOATENBCTBA,  MPEMATCTBOBABIIME  3alMTE  MpaB
HECOBEPUICHHOJIETHUX M HEAEECNOCOOHBIX TpaKAaH. B ciayyasx HapymieHus
MMYILECTBEHHBIX MPAB HECOBEPIICHHOIETHUX NTPH HACIEAOBAHUM KWJIMILHBIX TIPaB
YKa3aHHBIX JIMI[ CyJAbl JOJDKHBI YUYMTHIBATH HA3BAHHBIE OOCTOATENBCTBA Kak
0€3yCIOBHO YBAKUTEJBHYIO NPUYUHY JJIi BOCCTAHOBJICHHS CpPOKa HWCKOBOH
JABHOCTH.

3aKOHOAATENBECTBOM MOTYT OBITh MPEAYCMOTPEHBI U CITyYad MPSMOTO 3amnpeTa
BOCCTAHOBJICHUS CPOKA MCKOBOM JABHOCTH IO MCKaM rpakaaH. Tak, Ha OCHOBAaHUU
m. 3 cr. 1175 T'K PO, «...KpeauTopsl HACIEAOAATENs BIPABE NMPEIBABUTH CBOU
TpeOOBaHUs K MPUHSBIIMM HACIEACTBO HACIICTHUKAM B MPEAEax CPOKOB MCKOBOH
JABHOCTH, YCTAHOBJICHHBIX JUISi COOTBETCTBYKOIIMX TpeOoBaHuid. [l0 MpuHATHS
HACJIEICTBA TPEOOBAHMUS KPEAUTOPOB MOTYT ObITh MPEABSIBICHBI K HMCIOJTHUTEIIO
3aBCLIAHUS WIM K HACJIEJICTBEHHOMY HMMYLIECTBY. B TmOCIemHEM ciyyae Cyn
MPUOCTAHABIIMBACT PACCMOTPEHUE Jena A0 NPUHATHS HACJIEACTBA HACIICIHUKAMHU
WJIM TIEPEX0AA BEIMOPOYHOIO MMYILIECTBA B MOPSAAKE HACIEAOBaHUs K Poccuiickoi
Odenepanuu. [Ipn npenbsBicHud TPEOOBAHUI KPEAUTOPAMHU HACIAEAOIATENST CPOK
WCKOBOM JABHOCTH, YCTAHOBJICHHBIA [UIsl COOTBETCTBYHOIIMX TpPeOOBAHWH, HE

MOJUIC)KUT MEPEPHIBY, MTPUOCTAHOBJICHUIO U BOCCTAHOBIICHHUIOY.

> Kupunnosa M.A. Vkas. cou. C. 130.
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Ecmm cyn mo nmpocebe HMeTHa NpUMET PEUICHHE O BOCCTAHOBJIEHUM CpPOKa
MCKOBOM NaBHOCTH, JOJDKEH JIM CYJ VYKa3arb HAa CPOK BOCCTaHOBiIeHMs? Kax
NPEACTABIsAETCS, Takoi HeoOxomgumocth HeT. [lepeunciienune ycnoBmid, WX
MOTHUBHUPOBKA NPUMEHUTENIBHO K JIMYHOCTH HCTLA SBJIAIOTCS JOCTATOYHBIMM JUIS
BOCCTAHOBJICHUSA. bosiee TOro, Cy1 HE BIIPABE yKa3arh B CBOEM PELICHUU, YTO CPOK
MCKOBOM NTaBHOCTA BOCCTAHABJIMBACTCS HA HOBBIA 3-JICTHUH WA CHELUAIBHBINA
(COKpAIICHHBII ) CPOK AABHOCTH. Takoe pelieHne MPOTHBOPEUMIIO Obl COACPKAHUIO
ct. 205 I'K P®, T.. CpOK MCKOBOH JABHOCTH BOCCTAHABIIMBACTCS TOJBKO Ha
«IEPUO» PACCMOTPEHUS KOHKPETHOIO €A,

Cnenyer cormacutbes ¢ mosuuueil M.I'. PosenOepra mo 3ToMy BONPOCY:
«...BOCCTAHOBJICHHE CPOKAa MCKOBOW NTABHOCTH HE O3HAYACT €ro BO3OOHOBJICHUS HA
HOBBbIM CpOK. CMBICII €ro COCTOMT B TOM, YTO CYJX HPEAOCTABISACT 3aLIMUTY
HApPYIIEHHOIO MPaBa, HECMOTPS Ha TO, YTO CPOK MCKOBOH JABHOCTH HPOITYIIEH» !,

B cnyyasax, Korga cya cOYTeT HEBO3MOXKHBIM BOCCTAHOBUTH CPOK MCKOBOM
JABHOCTH, HECMOTPS, Ka3ai0Ch Obl, HA HAJIMYME HEOOXOIMUMBIX JUIsl 3TOrO YCIOBHA,
CyZl 00s13aH 3TO MOTUBUPOBATh B CBOEM OMPEICIICHUN.

Torga ¢pusnyeckoe M0, HECOTIIACHOE ¢ TAKKM ONMPEACTIEHUEM, UMEET MPABO
00XaJIOBaTh OMPEACIICHUE Cyla B BBIICCTOSIIYK) WHCTAHIMIO, MOJAB YACTHYIO
*Kajao0y.

Cyn BTOpPOH WHCTaHIMM MOXKET JMOO OTMEHUTH OMNPEACIECHUE Cyaa
HWKECTOSIICH WHCTAHIMM, M TOTAa MCKOBOE 3asdBICHUE OyAET PACCMOTPEHO IO
npaBWjiaM CyJa MEPBOM MHCTAHUMH, JMOO OTKA3aTh B YaCTHOHM ajloOe, OCTABHB
OnpeAeneHne cyaa 00 0TKa3e B BOCCTAHOBICHWM CPOKA MCKOBOM JABHOCTH B CHIIE,
YTO MPHUBEACT K OTKa3y B YIOBJICTBOPEHUM HMCKOBBIX TPEOOBAHWI HA OCHOBAHWU

MPONYyCKa CPOKA UCKOBBIX TPEOOBAHUIA.

31 Posenbepr M.T". MickoBas nasrocTs // KommenTapuii k I'pasknanckomy komekcy P®. U. I (k cr.
205 I'K) (nocraretineiii) / Ilon pen. O.H. Caguxosa. M., 1998. C. 244,
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3akiroueHue

3HaYeHUE JABHOCTH B TPAKAAHCKUX MPABOOTHOLICHUSX TECHO CBS3aHO C
(dakTOpoM BpeMeHU. Bpems BiOMsSeT Ha BO3HUKHOBEHHWE U TPEKpalleHHe
OTMPENEJICHHBIX TMpaBooTHOLICHUHE. [IpuHapiexaiee Uiy CYObEKTUBHOE MPaBO
MOJKET 3aBUCETh OT OFPAHMYEHHOIO BPEMEHHU €ro OCYIICCTBIICHUS (pa3pelieHre Ha
YTO-1M00, JUIEH3US W Mp.), J1O0, HA0OOPOT, NOMYCKAETCS K OCYIICCTBICHUIO B
pamMKax U3BECTHOTO CPOKa (ITPaBO HA UCKOBYIO 3aIIUTY ).

HeocyiuecTiieHHe CBOEro mpaBa B TE€YCHUE HEKOTOPOTO BPEMEHH MOXKET
NOCTYKUTh OCHOBAHMEM yTPaThl TAKOTO MPaBa.

dakTUYECKOE BIAJACHUE BELIIO B TEUEHUE YCTAHOBJIEHHOIO 3aKOHOM
BPEMEHU MPH H3BECTHBIX YCJIOBUSAX CIIY>)KAT OCHOBAHMEM NPUOOpETEHHs MpaBa
coOcTBEHHOCTH (MpuolOpeTarenbHas AABHOCTh). HakoHen, caMo CylmiecTBOBaHHE
KaKOro-imbo MmpaBa MOKET MPOJOKATHCS B TEUEHHUE JIMIIL HEKOTOPOrO CpoKa
(mpecekaTenbHBIE CPOKH ).

B coBpemMeHHOM rpaxkaanckoMm mpaee Poccum mpencraBieHue 00 MCKOBOWM
JABHOCTH U €€ 3HAYEHUU MOXKHO CBECTH K CJICTYIOUIMM OCHOBHBIM TOJIOKECHHUSIM:
- YCTAHOBJICHHBIM 3aKOHOM CpPOK, B T€UEHHE KOTOPOT0 HAPYIIEHHOE CYObEKTUBHOE
NpaBO MOXKET OBITh 3aMUIIEHO MO KMCKYy €ro oOnamarenass B cyne, apOuTpaxke,
TPETEHCKOM CyA€ WJIM WHOM HOPUCAMKIIMOHHOM OpraHe, Ha3bIBAaeTCsd WMCKOBOM
JTABHOCTBIO;
- OTPAaHMYCHHUE CPOKA, B TCUECHUE KOTOPOTO Ui JIMLA, MPABO KOTOPOTO HAPYIIEHO,
COXPaHSIETCS BO3MOXKHOCTh MPUHYIUTEIBHO OCYUIECTBUTH CBOE TPEOOBAHUE yepe3
CyJ, UMEET CBOM OOBEKTUBHBIC MPUUMHBLL Takoe orpaHUYeHHE HEOOXOTUMO JUIs
NpUJAHUS UMYIIECTBEHHBIM OTHOLICHUSM HEOOXOAMMOM YCTOMYMBOCTU U, KPOME
TOTO, JUIsl UCKJIFOUEHMSI CITy4aeB, KOrJa MO - MPOUIECTBUM BPEMEHHM YCTAHOBJICHUE

BCEX OOCTOATENBCTB CHOpa MEXAy o0najgareseM HapyLIEHHOrO MpaBa M €ro
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HAPYLIUTEIEM HE MOKET OBITh OCYINECTBICHO C HAAJIEXKAIIEH JOCTOBEPHOCTHIO. B
3TOM CMBICJIE OTPAHMYEHME 3aLIMTHl MTpaBa MO MCKY €ro o0janarenisl BbIMOIHSIET
3AUTHYIO (PYHKIHAIO MO OTHOLIEHWID K TEM YYaCTHUKaM 000pOTa, KOTOPBIE HE
pacronararoT J0Ka3areJbCTBAMU B CBOK 3alUTy NPOTUB OOPAILEHHBIX K HHAM
HEOOOCHOBAHHBIX (HANPUMEP, UMU YKE UCIIOTHEHHBIX ) TPEOOBaHMIA;

- 3aKPEIUICHHE B 3aKOHE OMPEICICHHBIX CPOKOB UCKOBOM JABHOCTH HAIMPABJICHO HA
MO0y ACHUE YYACTHUKOB TPAXKIAHCKOrO 000poTa K OBICTPOMY OCYIIECTBICHHUIO
NPUHAUICKANMX WM TIPaB M, CJIEI0BATENIbHO, HA MOBBIIIEHUE 3(PPEKTUBHOCTH
IPKAAHCKO-TPABOBOIO PETYIUPOBAHUS B LIETIOM.

Koneke HE coaepKUT MEepeyHsi COKPALICHHBIX CPOKOB MCKOBOM AaBHOCTH. B
HEM JHIIb OTMEYeHO: «[lo oTmenbHBIM BHAAM TpPeOOBAHWMN 3aKOHOJATECILHBIMU
aKTaMu MOTYT OBITh YCTAHOBJICHBI CHELMAIBHBIE (B TOM YHCJIE COKPALICHHBIE)
CPOKH MCKOBOM TaBHOCTW.

Pa30pocaHHOCTh TAKMX CPOKOB IO PA3HBIM MCTOYHUKAM, MOPOH HEYETKOCTH B
W3JIO’)KEHUH, CO3/IA0T 3HAYMTENBHBIE CIIOKHOCTH JJIsL JIML, YbE€ MPABO HAPYLICHO.
Cuutato HeOOXOAMMBIM BCE CPOKH CKOHLICHTPUPOBATH B EAMHOM MECTE.

B memsax  onpeneneHus  cyAbObl  CYOBEKTMBHOTO  MaTEPHUATBHOTO
IPOKAAHCKOrO MpaBa MPEUIaracTcsi yCTaHOBUTh OCOOBIA MPECEKATENbHBIA CPOK,
TEYEHHE KOTOPOTO0 HAUMHAETCS C MOMEHTA UCTEUCHHSI UCKOBOM JABHOCTH, JUISl YETO
Heo0xoaumMo ctaThio 206 ['K PO u3n0KUTh B CIAEAYIONICH peaaKIuu:

«HcnonHenne 003aHHOCTH 10 UCTEUYEHUN HCKOBOH JABHOCTH.

OO0s13aHHOE JHIIO, MCIIONHUBILEE OOS3aHHOCTh MO MCTEUYEHUM MCKOBOW JABHOCTH,
HO HE MO3JHEE TPEX JIET CO JIHS €€ UCTEUYCHHUS, HE BIPaBE TPEOOBATh MCIOJHEHHOE
o0patHO, XOTd Obl B MOMEHT WCIOJHEHHs YKA3aHHOE JIMIO W HE 3HAI0 00
VCTEUYCHUU JABHOCTHY.

YuuteiBas TOT (PakT, YTO CYIIECTBYET AUCKYCCHS MO MOBOIY TOTO, SIBIISIETCS
JU TEPEUEHb OOCTOATENBCTB, MPUOCTAHABIMBAKOIIMX CPOK HMCKOBOW TaBHOCTH,
OTKPBITBIM WJIM 3aKPBITBIM, a TAKXKE CYILICCTBYIOT MOJIO)KEHWS B MHBIX CTAThIX

OTHOCHUTCIJIBHO IIPHOCTAHOBJICHHUA CPOKa, CUHMTAIO HGO6XOI[I/IMBIM BHCCTH B CTATbIO
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202 I'K cienyroliee TONOJHEHUE. «ECIIA UHBIE OCHOBAHUS TPUOCTAHOBJICHUS CPOKA
MCKOBOM NABHOCTH yCTaHOBJICHBI HacTosiiuM Koaekcom (umeercs B Buay ['K PD),
WHBIMHA 3aKOHAMW». YUYWTHIBAS BBIMICH3I0KECHHOE Npemnoxkenue, n. 1 cr. 202 I'K
P® Oyaer BBINISACTH CAEAYIOMIAM 00pPa3oM:

"1. TeueHue cpoKa UCKOBOM TABHOCTU MTPUOCTAHABIMBACTCS:

1) ecnu MPeABSIBICHUIO UCKA MPENSATCTBOBAIO YPE3BBIYAMHOE U HEMPEAOTBPATUMOE
MPU JAHHBIX YCIOBUSX OOCTOSITENBCTBO (HEMPEOIOIUMAs CHIIA);

2) ecnu WCTELl WIA OTBETYMK HAXOAWUTCA B coctaBe Boopyxennbix Cuo,
MEPEBEACHHBIX HA BOCHHOE MOJIOKEHHUE,

3) B cuJly YCTaHOBJIEHHOM Ha OCHOBaHMM 3akoHa [IpaButenscTBOM Poccuiickoi
denepanii OTCPOUKH UCIIOJHEHUS 0053aTEIBCTB (MOPATOPHIA);

4) B cuny TPHOCTAHOBICHWS JEHCTBUS 3aKOHA WJIM WHOTO MNPABOBOIO AaKTa,
PETYIMPYIOIIETO COOTBETCTBYIOLIEE OTHOLICHUE,

5) ecnm mo pAaHHOMY (PAKTy OPOBOJUTCS NPABOOXPAHUTEIBHBIMH OpraHAMHU
MPOBEPKA,;

6) eciu WHBIE OCHOBAaHUS TMPUOCTAHOBJICHHWS CPOKA MCKOBOM JTABHOCTH
ycraHoBneHbl HactosiiuM Kopexkcom (umeercs B Buay ['K P®), wnu uHBIMU
3aKOHAMMY.

Takum 00pa3oM, YyYMTBHIBAs BBIMICU3TI0KEHHOE, HEOOXOIMMO BHECTH
JOMOJIHEHUSA B cTarbd [ paxmaHckoro koxekca Pd, kacaronuecs HOPM O
MPUOCTAHOBIICHUH WM NEPEPBIBE CPOKA TEYEHUS UCKOBOM JABHOCTH.

TpeboBaHMs O KOMIIEHCAMK MOPAJIBHOIO BpeJa CIIEAYET OrPAHUYHUTH OOIIUM
CPOKOM MCKOBOW gaBHOCTH. OOUIMi CPOK MCKOBOH JaBHOCTH COCTABJISIET TPU T'OJA,
W €CJIA B TEUEHHUE 3TOTO CPOKA HE CYIIECTBOBAIO KAKMX-TMOO MPEMATCTBANA WM
3aTPyAHEHUN Ul TPEABABICHHAS UCKA, HO MOTEPIEBIIMA HE CAECNAIT 3TOTO, PA3YMHO
W CIPABEUIMBO T0JIarark, 4T0 KaKMue-JIM0O HEraTUBHBIE U3MEHEHHS B TICUXUYECKOM
cepe NmoCTpafaBIIEro OTCYTCTBOBAIM, TO €CTh JIMIY MOPAJIbHBIA BPEa MPUYMHEH

He OBLIT.
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Tenepb paccMOTPEB W JACTAIbHO M3YYUMB TeMy «MCKOBas HaBHOCTBY BO
MHOTHX aCleKTax, MOJKHO CIENaTh CICAYIOIMNUE BBIBOJABI O TOM HACKOJBKO Ba)KHA
periaMeHTalds CpPOKOB, B TEUEHHE KOTOPHIX 00Ojajgarefib HapyIICHHOTO IpaBa
MOJKET JOOMBAThCS MPUHYAMTEILHOTO OCYIICCTBICHUS M 3alllUThl CBOETO TPaBa,
OOBACHSETCS PAIOM OOCTOSTEIIBCTB.

Bo-niepBhIX, MHCTUTYT MCKOBOM JABHOCTH OOJier4aeT YCTAHOBJICHUE CyaaMu
OOBEKTUBHOM MCTUHBI MO JENy, CIIOCOOCTBYET BHIHECCHUIO MPABUILHBIX PEIICHUH,
TaK Kak €Cjav Obl BO3MOXKHOCTh MPUHYIUTEIBHOMN 3allIUThl HAPYIICHHOTO TMpaBa HE
OTrpaHMUMBaAIaCh CPOKOM, TO ATO CHJIBHO 3aTPYIHUIIO Obl pa3pelieHre rpaXKIaHCKIX
Je B CB3M C OOJbIION BEPOSTHOCTHIO YTPAThl JIOKA3aTENILCTB, BO3POCIICH
BO3MOYKHOCTBIO HEAJCKBATHOTO OTPAKEHHUS OOCTOSTEILCTB JeNia YUYACTBYIOIIUMHU B
HEM JIUIIAMH U T. T1.

Bo-BTOpBIX, MCKOBas AABHOCTH COJEHCTBYET CTAOMIM3AlMK TPAKIAHCKOTO
000poTa, YCTPaHEHUIO HEONPEACIEHHOCTH B OTHOLIEHUSIX €r0 YYaCTHUKOB, KOTOpas
HEM30EKHO BO3HUKIA Obl M3-3a TOrO, YTO HAPYLIMTENS TPAKIAHCKOrO IMpaBa
OECKOHEUHO J0Jr0 Jep>Kajiu Obl MOJ YIrpO30i MPUMEHEHHSI MEP IOCYIapPCTBEHHOIO
OPUHYKACHUSA. A 3TO 3HAYMT, YTO C YYETOM HWCKOBOM JAaBHOCTH pa3pelicHHE
BO3HUKIIIUX CIIOPOB MEXKIY CyOBEKTaMU TPaKAAHCKOTO 000poTa OYJAET MPOXOAMTH
3HAUUTEIILHO OBICTPEE.

B-TpeThux, OTCYTCTBHE pa3yMHBIX BPEMECHHBIX  OTPaHMUCHUN IS
MPUHYAUTEILHON 3aIUThl TPAKIAHCKUX MPaB YIIEMJISUIO Obl OXpaHsIEMbIe 3aKOHOM
npaBa U UHTEPECHl OTBETYUKOB U TPETHUX JIMII, KOTOPHIE HE BCETJa MOTYT 3apaHee
y4eCTh  HEOOXOMUMOCTh  COOMpaHuUs W COXPAHCHHS  COOTBETCTBYIOIIMX
JI0Ka3aTeNbCTB.

Takum oOpa3oM, HMCKOBas JaBHOCTh CHYXKUT VKPEIUICHUIO JOTOBOPHOM
JUCIMIIMHBIL, CTUMYJIMPYET aKTMBHOCTh YYACTHUKOB TPaKIAHCKOTO 00opoTa B
OCYIIIECTBJICHUN TPUHAUICKAIIMX UM TIpaB M OOS3aHHOCTEH, a TaKXKe yCHIIMBACT

B3aUMHBIA KOHTPOJIb 3a UCITIOJITHCHHUCM 00513aTEILCTB.
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U, HakoHeEll, XOTeN0Ch Obl OOPaTUTh BHUMAHKWE HA TO, YTO 3HAHUE MOJ0OHOTO
BOMPOCA B TPAKJAHCKOM TMpaBe HEOOXOJUMO HE TOJIBKO CHEIUaINCTaM-
MPaBOBEAM, a TAK)KE U OOBIYHBIM IPaKIaHaM, KOTOPbIE MOTYT CTOJKHYTHCS ¢ 3TUM
B MOBCCIAHCBHOM JKM3HM, a 3HAHWEC M MOHUMAHUE HCKOBOM JABHOCTH MOXKET

OOJNIErYnTh UM 3AIIUTY CBOMX HAPYLICHHBIX MTPaB.
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«O HEKOTOPBIX BOIPOCAX, CBI3aHHBIX C MPUMEHEHHUEM HOPM ['pakmaHcKoro

konekca Poccuniickoii deneparm 00 MCKOBOH JaBHOCTH.
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54 Uupopmanmonnoe nucemo [Ipesnanyma BAC PO ot 13 aBrycra 2004 1. Ne 82
«O HEKOTOpHIX BOMPOCAX MNPUMEHEHUS APOUTPAKHOTO MPOLECCYATbHOIO

Kozekca Poccniickoit denepanuny,





