














OraasjieHue
BBEIEHME ...t 3
I'nasa 1. TToHATHE «JTHIA YHACTBYEOLIUE B JICTIEN .......ccvvvieeerieeeeiiieeeiiieeeiieeeeiieeeenaaens 6
1.1. IToHdATHE MM YYACTBYIOIIKE B IETE U CMEKHBIC TTOHATHS .......eeevvieeeieiieaneienn. 6

1.2. KpuTepun OTHECEHMS] YYaCTHUKOB T'Pa’KJAHCKOIO MPoIlecca K JIMIaM, KOTOPhIC
VUACTBYEOT B JICTIE ....ooviiuviiiiiiitieeiiie ettt ee et e et ettt e et e et e et ae et e s e e eans e ennees 12

1.3. TIpaBoBBIE OCOOCHHOCTH OTJEBHBIX KaT€rOpUid UL, y4aCTBYIOIIUX B ACIE. ... 19

['maBa 2. Bunpl nu1 y4aCTBYIOIIUX B JIEJIE UX MPABA U OOS3aHHOCTH.......................... 24
2.1. CTOPOHBI KAK JINIA YUACTBYFOLIUE B JICTIC ......ovveeeeiieeeiieeeeiieee e e 24
2.2. Yyactue npoKypopa B FPAKIAHCKOM TTPOLIECCE ... ....covviiieiirieeiiieeeiieeeeeivee e 65
2.3 TPETBH JTHIIA ... ...ttt 45
2.4. VYdyactue roCyAapCTBEHHBIX OPraHoB, OPraHOB MECTHOTO CaMOYITPaBJICHHS,
OpPraHM3alMiA W TPAXKIaH, 3aUMINAOIIUX MPABA APYTHX JIHLL ....o.veovvieneianienieeneensn 56
SAKITEOUEHME ......couiiiiiie ittt et ee et et e et ee et e et et e st e et e et e e et e et eeenbeeeeaeanaeens 64

CHMCOK UCTIOMB30BAHHOM JIMTEPATYPBL.......ccvvviiiiiieeeeiieieeiiie e eeeaeee e aeennae e 71



BBenenue

AKTYaJIbHOCTH T€MbI HCCJICI0BAHMUSA 3AKIFOYACTCS B TOM, YTO UHCTUTYT JIULL,
VYaCTBYIOIIMX B JEJ€, O3TO OAWH U3 OCHOBHBIX MHCTHUTYTOB T'PAKAAHCKOIO
[POLIECCYAIBHOIO IpaBa. HecMOTps Ha TO, 4TO AAHHBIM UHCTUTYT HEJIb3s HA3BaTh
HOBBIM, TEM HE MEHEE, BONPOCHI KOTOPBIE ¢ HUM CBA3aHBI, MO-IIPEXKHEMY HE TEPSIOT
CBOCH AaKTyaJIbHOCTU. 3aKOHHOCTh KaK PpACCMOTPEHHMs, TaKk M pa3pelucHus
IPOKIAHCKUX €1 OOYCIIOBJIIEHO NPAaBHIBHBIM ONPEACICHUEM MPOLECCYATBHOTO
MTOJIOYKEHHUS KaKAOr0 yYaCTHUKa Mporecca, B BHAY TOrO YTO OT ITOrO 3aBUCHUT
HAJCIICHUE WX OMNPEICIICHHBIMHM MPOLECCCYAIbHBIMU TPAaBaMH M OOSI3aHHOCTSIMH,
00BEM KOTOPBIX MOKET OBITh PA3IMYHBIM B 3aBUCUMOCTH OT TPYII YYaCTHUKOB
IPOKIAHCKOIO CYIOIMPOU3BOACTBA.

['paxxnanckuii mpoueccyaneHblii koaeke Poccuiickoit @eaepanmu (ganee ['TIK
P®)! onpenenser nepedyeHs JIKL, KOTOPBIE YYACTBYIOT B €€, B TO K€ BPEMS 10 CHX
NOp HA 3Ty TEMY B HAyKe BEIETCs MOJIEMUKA. [l TOro, 4TO Obl HE OIIMOUTHECS U
IPABAJIBHO OTHECTH YYaCTHHMKA MNpoLecca K TOM WM WHOM rpynmne, Ciaeayer Ui
3TOro u30parb 4eTtkue Kpurepud. OOHUM W3 MPU3HAKOB OTHECECHWS YYACTHHKA K
OIIPEACIICHHOMY KPYTY JIALL ABJIAETCS €70 3aMHTEPECOBAHHOCTD B HCXOE €A,

ITo ceropusmHuii neHb B ['TIK PO He packpbITOo coaepKaHue TaKuX IMOHATHI
KaK JIMI0, Y4YacTBYIOLlee B J€jl€, CTOPOHBI W wHWcren. B BuAy 310r0 |y
MPABONPUMHUHUTEIS BOZHUKACT NyTAHULIA ITPU MPUMEHEHUU TAHHBIX TEPMHUHOJIOTHN.
Tak, HanpuMep, JOBOJIBHO YACTO B TPAXKAAHCKHUX JIENIAX, KOTOPBIE BO30YKIAOTCA 1O
3aBJICHUIO YIOJIHOMOYEHHBIX TOCYJIApPCTBEHHBIX OpPraHoB, OPraHoOB MECTHOIO
CaMOYyIpaBJCHUs B 3allATY YyKUX IPaB U HHTEPECOB, MX 3a4YacCTy0 Ha3bIBAOT
UCTLAMM, XOTsI OHHM HE SIBJISIFOTCS TAKOBBIMH. MIMEIOTCS TPOOIJIEMBI M TPU BCTYIUICHAN

B MPOLECC MPOKYPOpa, K NPUMEPY, KOTAA JIMLO HE MOXKET BCTYNUTh B IPOLIECC TIO

! I'pasknanckuii mporeccyanbHbill konekce Poccutickoit @enepanmu ot 14 HosiOpst 2002 r. N 138-03
(pen. or 30.12.2015). // Cobpanue 3axkonogarenscTBa PO, — 18.11.2002. - No 46. — Cr. 4532.



OOBEKTUBHBIM OOCTOSITENILCTBAM, A CY[, HE MPUHUMAs UX BO BHUMAHUE, OTKA3bIBACT
npokypopy B mcke. [lo HameMy MHEHWIO €CTh HEOOXOIMMOCTh YHU(DHUIUPOBATH
NOX00bI K TOHUMAHUIO YBAKATEIBHOW TPHUYNHBL

H3noskeHHbIE 00CTOSATENBCTBA M MOCIYKIIIM OMPEACTSIONMMEA KPUTEPASIMHA
IPH BEIOOPE TEMBI W MOATBEPKAAIOT €€ OONBIITYIO aKTYaTbHOCTb.

Crenenp Hay4yHoOii pa3padoraHHocTH. Cpenu YYEHHBIX, KOTOPBIE TaK WU
WHAYC 3aHUMAIHMCh HCCIENOBAHUEM PACCMATPUBACMOM TEMbl MOXKHO BBIACIHATH
padotel: A.H. bamamosa, O.A. baxapesoii, H.B. Knsyca, B.1O. Kynakosoii, T.M.
Macnosoir, A.A. Cepruecako, A.®. Kozmora, E.A. Kpamenunnukosa, [O.A.
[Tonosoii, H.A. YeunHoii u 11p.

OO0BbeKTOM HCCJIeI0BAHUSI BBICTYNAOT OOIIECTBEHHBIE OTHOLICHUS, KOTOPBIE
CBSI3aHBI C HHCTUTYTOM JIML, YYaCTBYIOIIUX B JICIIE.

IIpenmeroM wucceA0BaHMsI BBICTYNAIOT HAy4dHble Pa0OThl MPABOBEIOB MO
BOMPOCAM, KOTOpPBIE CBSI3aHBI C JIMOAMU YYAaCTBYIOIIMMH B JEJC, HOPMBI
IPaXIAHCKOTO MPOLECCYAIBHOIO M MHBIX OTpaciicii MpaBa, a TaK >K& MaTEPHAIIbI
NPABONPUMEHHUTEIBHOW TPAKTHKH.

Henbo wuccaenoBaHusi SBISETCS BCECTOPOHHHMMA AaHAIWM3 WHCTUTYTA JIMILL
YYaCTBYIOIIMX B JI€JE€ JJIs YCOBEPIICHCTBOBAHUS 3TOI0 WHCTUTYTA W IS
3¢ pekTHBHOTO MPUMEHEHUS HOPM IPOKIAHCKOTO MPOLIECCYATBHOTO
3aKOHOIATEIBCTBA.

B cBs131 ¢ MOCTaBICHHON LENBIO PELICHUIO OIEKAT CIECAYIOIINE 3aAa4m:

- IaTh MOHATHUE «JIULA YYACTBYIOLIUE B IETIEY;

- MPOBECTH AHAJIN3 KPUTEPHUEB OTHECEHMS YYACTHHKOB TPKIAHCKOTO MpoLEcca K
JIMLAM, KOTOPBIE YYaCTBYIOT B JIETIE;

- MPOAHAITM3UPOBATH CTOPOHBI KaK JINLA YYACTBYIOIINE B JEIIE,

- ACCJIEI0BATh YYaCTHE MPOKYPOpa B IPAKIAHCKOM MPOILIECCE;

- MPOAHATU3UPOBATH UHCTUTYT TPETHUX JIHILL,

- HMCCNEA0BATh MOPSNOK y4acTUsl FOCYAAPCTBEHHBIX OPraHOB, OPraHOB MECTHOIO

CaMOYIIPaBJICHUS, OPraHU3alMi U TPAKIAH, 3AlMIIAOMINX TpaBa APYTrUX JIULI;



- TIPOBECTH AHAJIN3 MPOLECCYATbHBIX MPaB M OOS3aHHOCTEH JIMI[ YYACTBYIOLIMX B
§i () (3

MeT010/1I0rHYeCKY) OCHOBY HCCJICIOBAHMS COCTABWJIM  OOLICHAYYHBIC
METO/IbI TTO3HAHMS, TAKUE KAK METOAbl MHAYKUMU W ACAYKIUH, METOABI aHAIN3a W
CUHTE3a, CUCTEMHO CTPYKTYPHBIA METOJ, a4 TAK)KE YaCTHO HAYYHBbIE METOIbI TAKWE
KaK:  (OPMAIBHO-JIOTMYECKAA W JIOTHKO-FOPUAMYECKHMA, a TaKkKe METOA
CPaBHUTENBHOIO MTPABOBEICHUSI.

IIpakTHyeckast 3HA4YNMOCTh Pa0OTHI 3aKITFOYAETCS B TOM, YTO HEKOTOPBIC €€
NOJIO)KEHUST W MPEAJIOKEHUS MOTYT OBITh HKCIOJIB30BAHBI 3aKOHOAATEIEM MPU
COBEPIICHCTBOBAHWY 3aKOHOIATENBCTBA U IPAKTHKH €TI0 MPUMEHEHHSI.

CTpykTypa BbINYCKHOII paldoThl OOYCIOBIEHA €€ LENbI0 M 33Ja4aMu U
COCTOMT M3 BBEACHHMS, ABYX INIaB OOBEAMHEHHBIX CEMbIO Maparpadamu, 3aKIF0UCHUs

Y CIIACKA UCTOYHUKOB MCIOJIb30BAHHOM JIMTEPATYPHL.



I'naga 1. lloHsiTHE «/IMIA Y4ACTBYOIIHE B 1€/

1.1. ITonsiTHE JIMIIA YYACTBYHOIIHE B IeJI¢ U CMEKHbIC TOHATHS

YerBepras mmaBa [TIK P® comepsxur cr. 34, KOTOpas MMEET Ha3BaHUE
«CocTaB ML, YYaCTBYIOIIMX B J€J€». B 4YaCTHOCTM B CTAaTbe NMEPEUYMUCIACT JIMLI,
KOTOPBIE MOTYT YYaCTBOBATH B JIEJIE, K HUM OTHOCSTCS:

- CTOPOHBI,

- TPETHU JIMLIA,

- IPOKYPOP;

- JIMua, KOTOpble 00palarTes B CyA 3a 3alUTON MpaB, cBOOOJ M MHBIX 3aKOHHBIX
MHTEPECOB APYTUX JIML WA KOTOPBIE BCTYNAIOT B MPOLIECC 110 OCHOBAHUSAM KOTOPBIE
NPEAYCMOTPEHSI CT. CT. 4, 46, 47 I'TIK PO,

- 3asBUTEIIN;

- IpyTHE JIMIA Mo Aes1aM 0co00ro Mporu3BOACTBA.

I[Tomumo s yyacteyrommx B gene [TIK PO  wcnone3yer Takue
CJIOBOCOYETAHMS KaK. CYOBEKT MPABOOTHOLIEHUS, YYACTHHKM mpouecca. [Ipu 3Tom
roBOpss O  CyOBEKTax  NPaBOOTHOUICHWH,  3aKOHOJATeNb  MOAPA3yMeEBACT
MaTEPUAIBHBIE, & HE MPOLECCYAIBHBIE MPABOOTHOIIEHUS, B BUAY YErO TYT CIEAYET
TOBOPHTH 00 yYACTHUKA X MPOLIECCA.

B Hayke moa nuuamu, KOTOpPBIE YYaCTBYKOT B J€JI€ TIOHUMAKOT CYOBEKTOB,
KOTOPBIE 3aMHTEPECOBAHBI B HCXOAE J€a W KOTOpble Onaromaps AaHHOW
3aMHTEPECOBAHHOCTH HAJEJECHBI MPABOM COBEPIIATH MPOLECCYAIBHBIE JEHCTBHS,
KOTOPbIE HE BIMAIOT Ha JIBHIKCHHE CYI0IPOM3BOICTBA’.

Cnenyer OTMETHTD, YTO TOMMMO JIML, YYaCTBYIOIIMX B JEJI€ HET JIETAIbHOIO

ONpCACICHUA, a TOYHCC KJ'IaCCI/I(i)I/IKaI_[I/II/I HMHBIX YYaCTHHKOB I'PaKAAHCKOIO

2 Kpumakoa JIP. Ilpobnema 3moymorpebiieHus TpolECCyalbHbIMA TIPABAMU  JIMIIAMH,
yUacTBYIOLIUMH B nene. // AcmupaHTckuii BecTHUK IloBomwkesa. — 2007. - Ne 3-4. — C. 69-74;
Jlackuna H.B. CyneGHble mpencraBuTend — JHIA, Yy4YacTBYKOIIME B Jeje, WIH JIMLA
conelicTByromue npasocynuio? // CospemenHoe mpaso. — 2010, - Ne 3. — C. 94-98..



CYIONMpoM3BOACTBA. Kpyr WHBIX YYaCTHUKOB IIHAPE, YEM MEPEUEHb JIMIL,
ydacTByrommx B jAene. K  HMHbIM  y4acTHMKaM MOTYT OBITb  OTHECEHHBI:
FOPUCIUKIMOHHBIE OPraHbl, & TaK YK€ WX JOJDKHOCTHBIC JIMIA, CBUICTENN, SKCIEPTHI,
CHELMATTUCTBI, TEPEBOAUHK.

[ToMuUMO 3THX MOHATUH B TPAKAAHCKOM MPOLIECCYAIBHOM MPABE yIOTPEOISIOT
TAKWE TIOHATHS  KaK:  «CYOBEKT MPOLECCA», «YYACTHUK  TPAKIAHCKOTO
CYJOMPOU3BOJACTBA», «CYOBEKT TPAKIAHCKOIO CYIOMPOM3BOACTBA». COBEPLIEHHO
npaBWiIbHO rOBOpUT M.M. 3alieB, 4To MOHATHS 3TO MCXOJHBIE TTOCBIIKM Ha JTHOO0OM
srane ucciaenaoBanus. TePMUHBI JOIDKHBI 00a1aTh €AUHCTBOM MX YIIOTPEOIEHUS .

M.A. BUKYT TOBOpPUT O HEOOXOAMMOCTH COBEPIICHCTBOBAHUS TEPMHUHOB B
IPaXIAHCKOM MPOLIECCYATbHOM MPABE, TaK KaK HEYAAYHbIC TEPMUHBI BCTPEYAKOTCS
naxe Ha ypoBHe 3akoHomarenbHoM*. A.C. TIMronKMH TOBOPHT, YTO HEyaa4yHas
(opMyJIMPOBKA WM HETOYHOE YIMOTPEOIICHUE TEPMUHA MOPOKAACT 3AMPOCHI, CIIOPHI
1 HEOOXOAMMOCTH JOMOJHATEIBHOTO TOJKOBAHHS® .

B nepByro ouepenb €cTh HEOOXOAMMOCTh pa300paThCsl B TAKUX MOHATHIX Kak
IPaXAAHCKHIA MPOLECC U TPAXKIAHCKOE CYAOMPOU3BOJICTBO.

HekoTopeie aBTOPBI OTOXKIAESCTBIISIFOT JaHHBIC TOHSATHS, TOBOPS O TOM, YTO
IPaXIAHCKHIA Mporece (CyA0NPOU3BOJACTBO) ONPEIAEISIETCS KAK «yPEryIMpPOBaHHBIN
HOPMaMH TPaKJAHCKOTO TMPOLIECCYAIbHOTO TMpaBa MNOPAAOK PACCMOTPEHHS W
paspeleHus rpakaaHckuii aenn. Takum o0pa3oMm, CTABUTCS 3HAK PABEHCTBA MEXKIY
3a/a9aMy TPAKIAHCKOTO MPOLECCa H 3a1auaMy TPAKIAHCKOrO CYA0IMPOU3BOACTBAC.

I[pyme aBTOPbl XOTb KW OTOXKACCTBILAIOT OTH IIOHATHA, OJHAKO JOIIYCKarOT

3 HurmarnuHoB P.M. Ilpobnema mpaBOBBIX MOHATUH W OLIEHOYHBIX KAaTETOPHIl B IPakIaHCKOM
npoueccyaipbHoM mpase. Aproped. Juc. .. kann. ropua. Hayk. — Caparos. — 2005. — C. 13.

4+ Bukyr M.A. O nuumax, y4acTByKOIIMX B CyneOHOM rpaxnaHckoMm aene. // I'paxkmanckoe
CYAOIPOU3BOACTBO B m3MeHswowmeiics Poccun: MexkayHaponHas HaydHas KOH(pepeHuus. —
Caparos. — 2007. — C. 10-11.

5 Kopxxyr O.C. Hekoropble BOMPOCH 3JIOYMOTPEONICHUs MPOLECCYyaIbHBIMU TPABAMHU JIHIIAMH,
YUYaCTBYIOLIMMH B JIeJie, TIPU TNOJaue 3asBJICHUN U XONaTaicTB. // ApOUTpaskHBIA M TPaskIaHCKUN
npouecc. —2013. - Ne 7. - C. 16-19.

¢ I'paxknanckuii mponecc: YueOnuk. // Ilon pen. M. K. Tpeymnukosa. — 2-¢ u3n., nepepad u gom. —
M. - 2007. — C. 5, 25; J1.B. Tymaunosoii, I1.B. Anekcusi, H.JI. Amornabenu. — 3-e u3n. Ilepepab. u
norn. — M. —2009. - C. 5.



HEKOTOPYI0 HEMOCIEA0BATENBHOCTh. TaK, B YaCTHOCTH, 3TU ABTOPBI T'OBOPSAT, YTO
IPAXAAHCKHIA Tpouecc (rpakIaHCKOE CYIOMPOU3BOACTBO) — 3TO COBOKYIHOCTB
VPETYJMPOBAHHBIX T'PAKIAHCKUM IMPOLECCYATbHBIM 3aKOHOM  IPOLECCYATIbHBIX
NEWCTBHI 0 OCYIIECTBIIEHHIO NPABOCYAHS M0 TPAXKIAHCKUM Jeniam» . TIpaBocyaue
OCYLIECTBIIAETCS TOJILKO cyaoM. Konctutyuus Poccuiickoii @eneparuu® B u. 1 ¢T.
118 rosoput, uro npasocyaue B Poccuiickoil denepanu OCYyLIECTBISETCS TOIBKO
CYJOM.

Eme omHa rpynna aBTOpOB, YPABHUBAKOT 3HAYECHUs JAHHBIX MOHATHA MEXKAY
cOOOii, MpH 3TOM YKa3bIBAKOT HA UX OTJIMYME. | paknaHCKU TpoUeECC (IpaXKIaHCKOe
CYJOMPOMU3BOJCTBO) ABTOPBI  OMNPEICISIFOT KaK: «ypPEryJaupOBaHHAs HOPMaMu
IPAKAAHCKOTIO MPOLECCYATBHOIO MpaBa ACATENBHOCTh CYJAd M WHBIX YYAaCTHUKOB
npouecca No0 PacCMOTPEHUIO M PA3PEIICHUI0 TPAKIAHCKUX e, O0KaJOBaHHUIO U
IPOBEPKE CYAEOHBIX MOCTAHOBIIEHHH, a TAK JK€ WX MCIOJHEHHIO»’. B TO e Bpems
aBTOPBI TOBOPST, YTO TMOHSATHE TPAXKIAHCKOTO MpoIlecca HEOOXOAUMO TMOHUMATh B
IIUPOKOM M Y3KOM CMBICTE. Tak, B y3KOM CMBICIIE TMOJA T'PAKIAHCKUM IPOLIECCOM
HEOOXOMMO MOHUMATh TPAKIAHCKOE CYAOMPOU3BOJICTBO, KOTOPOE OCYIIECTBISIOT
cyael B (opme mpaBocyausl MO TPLKAAHCKHM JenaM. B IHPOKOM CMBICHIE, MO
MHEHUIO 3TUX aBTOPOB, MOJ TPAXKIAHCKMM MPOLECCOM HEOOXOAMMO MNOHUMATH
COBOKYITHOCTb CYIAEOHBIX M BHECYACOHBIX (POPM PACCMOTPEHUS M Pa3peLICHUs
IPOKAAHCKUAX ACIL.

Takum 00pa3oM, MO>KHO JTaTh ONMPEACIICHUE MPAKIAHCKOTO CYI0NPOU3BOACTBA
— 3TO «yperynupoBaHHas (EACPAIBbHBIM 3aKOHOM JIEATEIBHOCTh CYAOB OOMICH
FOPUCIUKIIMA U MUPOBBIX CYJIEH MO PACCMOTPEHHIO U PA3PELICHUIO CIIOPOB, KOTOPBIE

BO3HUKAKOT W3 TPAKIAHCKUX, CEMEUHBIX, TPYIOBBIX, >KWIMIIHBIX, CEMEHUHBIX,

?BnacoB A A. I'paxnanckuii mpouecc. Yuebuoe nocodbue. — M. —2006. — C. 34.

8 Koncturynust Poccuiickoii @enepanyu (puHATa BCEHAPOAHBIM rojiocoBanueM 12.12.1993) (c
y4eTOM IOIpaBOK, BHECEHHBIX 3akoHamu P® o nonpaskax k Koncrurynuu PO or 30.12.2008 N 6-
@K3, or 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, or 21.07.2014 N 11-®K3). // Cobpanne
3akoHonarenscTsa PO. — 04.08.2014. - Ne31. — Cr. 4398.

® Kopmynos M .H. I'paxnanckuii mpouecc: Yuebuuk. // Ilon pen. HM. Kopmynosa, 10.J1
Mapeesa. — 2-e m3n. nepeapad. — M. —2008. — C. 25.



DKOJIOTUYECKUX W WHBIX [PABOOTHOLIEHWH, N1 MNPUKA3HOTO M 0Co00ro
MPOU3BOACTBA. J[€J1, KOTOPhIC BO3HUKAIOT M3 MyOJUYHBIX TPABOOTHOIICHHIA, a TaK K€
110 3aIIUTE CyJAMH HHBIX [IPAB U OXPAHAEMEIX 3aKOHOM MHTEPECOB» 1.

B xonme peanuzanmm cBoMX (PYHKIMI Cya BCTYMaeT B OTHOIICHUS C
YYaCTHUKAMU Mpoiiecca. Takue mpaBOOTHOMICHUS MTPUHATO HA3bIBATh MPAKIAHCKUMHU
MPOLECCYyaTbHBIMKU MPABOOTHOIICHUSIMH. Takash KaTeropusi Mo CBOEMY COJACPKAHUIO
JIOBOJILHO CJIOKHAS M BBI3BIBAET CPEIA MPABOBEAOB MHOXKECTBO CIIOPOB.

CTpykTypa NpaBOOTHOUIEHUS BBITJISIIUT TAKUM 00pa3oM:

- CyOBEKTHI,
- 0OBEKT;
- COJIEP’KaHUE MTPABOOTHOLIEHUSI.

TakuM 00pa3oM, Takoe MOHATHE KaK CYOBEKT MPABOOTHOIIEHUS OYIET BIIOJIHE
jgornyeH. CyOBEKT MNPEACTABASET COOOW DJIEMEHT OMNPEACIICHHOTO MPaBOBOIO
OTHOUIEHHWSI, B YAaCTHOCTH W TpakIaHCKO-MpoieccyaapHoro. Hapsay ¢ Takum
MOHATUEM KaK CYOBEKT MPAaBOOTHOWIEHUS, YMOTPEONSIIOT TOHSATHE YYaCTHUK
npaBooTHoteHus. K nmpumepy, no muenuro B.H. [llernosa, H Y. Mary3oBa, nonstue
CyOBEKT  MPABOOTHOWIEHWS W YYaCTHUK  MPABOOTHOILICHUS  SIBJISIIOTCS
TOXKIECTBEHHBIMHU !

B ropucnpyneHnun CyOBbEKTaMU MPABOOTHOLICHUN SIBJISIFOTCS HE TOJBKO
(U3MYECKUE JUIA, HO UMW MOTYT OBITh OPraHu3ali U COIMAJIbHBIE OOUIHOCTH,
KOTOPBIE BBICTYAOT JEHACTBYIOUMUA JUYHOCTSIMHA IPAKIAHCKOTO
CYJIONPOU3BOJICTBA, PEAJM3YIOT TMpaBa W BHIMOJHSAIOT OOSI3aHHOCTH, KOTOPHIE
MPEAOCTABJIEHBI UM JCHCTBYIOIIMM 3aKOHOJATENIBCTBOM. B mpolieccyaabHOM Hayke
HE TOBOPUTCA, O KAKOM JIMOO MPUHIUIHUAIBHOM Pa3INuyUKl MEXKAY YYACTHUKOM W
cyObekToM. Takum 00pa3oM, MOXHO TOBOPHUThb, 4YTO JIEKCHYECKOW OMIMOKH B

yIoTpeOIEHUH HAPSAAY C MOHATUEM YYACTHUK MOHATHS CyOBEKT HET. COBCEM PYroe

1 T'paskganckuii mpouecc Poccun. Yuebuuk. // Ilog pen. M.A. Bukyr. — 2-e u3a. nepepald. u aom. —
M. —2006. — C. 20.

I @panundopos A. Jluna, yqacTByoOIIHe B 1eje 0cOO0ro MpOM3BOACTBA IPAKAAHCKOTO MpoIecca.
/I ApOuTpaxHslii U rpaskaanckuii nporecc. — 2006. - Ne 3. — C. 9-14.



10

J€J10, YTO TPAAUIUOHHO MPUHSITO YHOTPEOIATh NOHATHE CYOBEKT MPU PACCMOTPEHUU
CTPYKTYPbI MpaBooTHOILIEHUS.. CyObEKT paccMaTpUBAEcTCS KaK OAMH U3 JIEMEHTOB
CTPYKTYpPbl TPABOOTHOLICHUS, KaK CTOPOHBI MPOLECCYATIbHOTO MPABOOTHOLICHUSI.
[TosTomy ynotpeGiicHHE CIOBOCOUYETaHHMS CYOBEKT MPaBOOTHOWIEHUS Oyaer Oonee
yIaYHbIM.

B cBs3u ¢ 3THM MOKHO CKa3aTh, 4YTO YHOTPEOJICHHE TEPMHUHA CYOBEKT
CYAOMPOU3BOCTBA OyNET HE COBCEM TOYHBIM. Ero MCHOJb30BAaHUE 1O BBEACHUS
[TIK P®D, Gbuto yMecTHBIM, Tak Kak, kK npumepy, ITIK PCOCP 1923 ropa'?
yIOTPEOIIsT TOJLKO TEPMUH MPAXKAAHCKUI MPOLIECC, TPU STOM HE ObLIO YCTAHOBJIEHO
paznuuuil MEXIY TPaXKIAHCKUM CYyIOTMPOU3BOJCTBOM U MPAKIAHCKUM MPOLECCOM.

Takum o00pa3oM, MOKHO TMEPEHTH K PACCMOTPEHUIO HCHOJIb3YEMbIX B
3aKOHOJIATENILCTBE U B JIUTEPATYPE TEPMUHOB, KOTOPHIE CBA3AHbI C TAKUM TEPMUHOM
KaK JIMIla, Y4YaCTBYIOUIME B JIeJie, K TaKUM TEPMHUHaM, B YaCTHOCTH, OTHOCSITCS:
YUaCTHUK TPAKIAHCKOTO MPOILECCa; YYACTHUK TPAKIAHCKOIO CYyIONPOU3BOJICTBA;
CYOBEKT IPaKIaHCKOr0 MPOLIECCYATbHOTO TPABOOTHOLIEHHUS.

[Toax yyacTHUKaMU TPAKAAHCKOTO MpolEecca, HEOOXOAMMO MOHUMATh JIHIL,
KOTOPbIE YYacCTBYIOT B TPaXAAHCKOM CYyIOMPOU3BOJCTBE, MCIOJIHUTEILHOM
IPOM3BOJICTBE, TPETEHCKOM CYJONMPOU3BOACTBE M HOTAPUAILHOM TMPOU3BOJCTRBE.
Y4YacTHUK TPaKIaHCKOTO CYAOMPOM3BOJICTBA — OTO CyJ OOMIeH OPUCAMKIMH,
MUPOBOU CYJl, KOTOpbI€ paccMaTpUBaAIOT TPAKIAHCKUE Jejia, M JIMIA, KOTOPhIE
HAJICJICHbI TPOLECCYATTbHBIM 3aKOHOM MpaBaMU M 00S3aHHOCTSMU, U MPUHUMAIOLIIE
y4acTHE B PACCMOTPEHUM TIpakKIaHCKOro jaena. Takum oOpa3oM, MOKHO TOBOPUT,
YTO TMOHITUE YYACTHUK TPAKIAHCKOTO Mpollecca 3HAUUTENBHO IIMPE TMOHSTHUS
YYaCTHUKA TPAXKAAHCKOTO CYIOMPOU3BOACTBA.

M3 BceX YYaCTHUKOB  TPAXAAHCKOTO  CYJOMPOU3BOJCTBA  OTACIBHO
3aKOHOJIATENb BBIIENSET TOJIBKO JIMI, KOTOPbIE YYacTBYIOT B Aene. K Takum auiam

CJICAYCT OTHOCUTh HOPHINYCCKH 3aMHTCPCCOBAHHLBIX B PA3PCIICHUN ACJIa YYaCTHUKOB

12 Tlocranosnenue BIIMK ot 10.07.1923 "O BBemenun B aeiicTBUe [ paskgaHCKOro
IIpoueccyanmsnoro Komekca P.C.®.CP." (Bmecte ¢ "I'paxknanckum Ilpoueccyansubiv Kogexcom
P.C.®.CP.") (moxymenT yrparun cuiy). // CY PCOCP. — 1923. - Ne 46. — Ct. 478.
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IPAKAAHCKOIO CYAONPOU3BOACTBA, KOTOPBIE BBICTYNAKT B IPOLIECCE OT CBOEIrO
MMEHHU, COBEPLIAOT JNECUCTBUS, KOTOPBIE OINPEACIICHBl 3aKOHOAATEIBCTBOM, MOTYT
BIMSTh HA PA3BUTHE TPaKIAHCKOro mpouecca. [lo Hamemy MHEHUIO, MOA0OHOE
ONPEAEIICHUE, B TMOJHON MEPE COOTBETCTBYET TOMY CMBICIY, KOTOPBIM 3QJI0KEH B
IPAKAAHCKOM IPOLECCYATBHOM 3aKOHOAATENILCTBE.

Uro ke Kacaercs TAaKOro TMOHATUS KaK  CYOBEKT TPAKIAHCKOTO
NPOLECCYATBHOTO MPABOOTHOLICHMSI, CIIEAYEeT OOpaTHTh BHUMAHUE YTO €ro
NPUMEHEHUE CKOPEE UMEET 3HAYEHUE BCIIOMOTATENIbHOE, UIs TOTO YTO OBl B TEOPHUHU
U3y4aTb MHCTUTYT JIML, KOTOPBIE YYACTBYIOT B Jejne. Takoe CIOBOCOYETAHHUE KaK
FPAKIAHCKOE MPOLIECCYATBbHOE MPaBOOTHOLIEHKWE, MO0 MHEHWI0 B.II. Mo3zosnHa,
JIOBOJIGHO OPraHMYECKH BKJIIOYEHO B IOHATHE TPAKIAHCKOTO CyJI0Npon3BoacTaal’.
Takum 00pa3oM C YBEPEHHOCTBIO MOKHO CKa3aTh, YTO TAKOE MOHITHE KaK CyOBEKT
IPAKAAHCKOIO MPOLECCYATBHOIO MPABOOTHOLICHUS IMOJIHOCTBIO OXBAaTBIBACT TAKOE
MOHATUE KAK YYACTBYIOLIUE B JEIIE JTULA.

Takum 00pa3om, MOABOJSA UTOT MOKHO CAETATh CIEAYOLIUE BBIBOIBL

K nMnaMm, y4acTBYOIMM B JI€NIE OTHOCATCA:

- CTOPOHBI,

- TPETBHU JIMLIA,

- IPOKYPOP;

- JIALA, KOTOpble 0OpaIlarTcs B Cy 3a 3alIMTON mpaB, CBOOOA M MHBIX 3aKOHHBIX
MHTEPECOB APYIUX JIML WA KOTOPBIE BCTYNAIOT B MPOLIECC IO OCHOBAHUAM KOTOPBIE
NPEAYCMOTPEHHI CT. CT. 4, 46, 47 I'TIK PO,

- 3aBUTEIIN,

- IpyTHE JHIA MO AejaaM 0co00To MPOU3BOICTBA.

[Ton numamMu y4YacTBYKOIIMMH B JEI€ CIEAYET OTHECTH HOPUAWYECKH
3aMHTEPECOBAHHBIX B PA3PCIICHMM  JeNa  YYaCTHUKOB  TPAKIAHCKOIO

Cyaonpou3BOACTBA, KOTOPBIC BBICTYIIAKOT B IIPOHCCCC OT CBOCTO HMMCHH, HMCIOT

3 fnesa P.P. Jluma, y4acTByromue B Jejax MCKOBOro mpoussoacTtsa. // Tpymsl OpeHOyprckoit
roCcy1apCTBEHHOM ropunuydeckon akanemun. —2008. - Ne 9. — C. 227-242.
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MpPaBO COBEpLIATh OMPEACICHHBIE B 3aKOHOAATEILCTBE JEHCTBUSA, BIMATH Ha
pa3BUTHE W JBIWKEHUE TPAKIAHCKOTO CYJIOMPOM3BOACTBA. HMMEHHO Takoe
OMpPENICJICHUE, MO HAIEMy MHEHHUIO, B TMOJIHOH MEpEe COOTBETCTBYET CMBICITY

I[GI\/JICTBYIOH_IGFO CCTrOAHA I'PAKAAHCKOT'O ITPOLCCCYAIbHOTO 3aKOHOAATCIILCTBA.

1.2. Kpurepun OTHeCeHHsI YYACTHHKOB TIPAa’KJIAHCKOr0 Mponecca K JIMLaM,

KOTOPbIC YH4aCTBYHOT B A€J1€

CeromHss B JMTEpPAType BBIACIHAKOT TAaKUE KPUTEPUH, KOTOPBIE AT
BO3MOKHOCTb TOBOPUTH 00 YYACTHUKE TPAXAAHCKOTO CYIOMPOM3BOACTBA KAaK O
JIALE, KOTOPOE YYaCTBYET B AEIIE!

- JIALA, YYaCTBYIOIIME B JIEJI€ - OTO YYACTHUKU TPAKITAHCKOr0 CyHOIPOU3BOJICTBA,
KOTOPBIE IPA 5TOM OTHOCATCS K OCHOBHBIM €r0 YYaCTHHUKAM,

- JINIa, YYACTBYIOIHAE B JIEJIE UMEIOT MPABO COBEPIIATEH MPOLECCYAIbHBIE TEWCTBUSA
OT CBOET0 UMEHHU,

- IpaBO HA COBEPIICHHUE MPOLECCYAIBHBIX AEHCTBUNA, KOTOPBIC HAIPABJICHBI Ha
BO3HMKHOBEHHME, OKOHYAHWE, PA3BUTHUE TPAKIAHCKOIO CYAOMPOU3BOACTBA. ITO
TOBOPHUT O TOM, YTO Y JIMIl YYACTBYIOIIUX B JICJI€ €CTh TAKUE MPABA KaK XOJaTaiCTBO
OTJIOKUTH JEI0 WM MPHOCTAHOBUTH II0 JEJIY MPOU3BOIACTBO WM HPEKPATUTH
IPOM3BOJICTBO 10 Aemy'?;

- Ha JIMI{ YYaCTBYIOIIMUX B JEJI€ PACHPOCTPAHACTCA B YCTAHOBJICHHBIX 3aKOHOM
npefenax 3aKOHHas cuia cyAeOHOro peuieHus. PaccMarpuBas paXkAaHCKOE AENO,
Cyld paspemacr BO3HUKIINE MEXIY CTOPOHAMH CIOPHI WM JAaeT OTBET Ha
OIPEAEIIEHHO MTOCTABICHHBINA BONPOC. CBOMM PELICHUEM CY/ WIM BOCCTAHABIMBACT B
[paBax UCTIA WJIH 3aIHIIACT [IPaBa OTBETYMKA,

- JINIa, KOTOpPBIE YYacTBYIOT B J€JI€, 3aUHTEPECOBAHBI B PACCMOTPEHHU CYIOM

IrpaxKaaHCKoro acia,

1 Jpuamemnu H. /1., Tymanosa JI.B., Ilerpos U.B. I'paxxnanckoe nporueccyanbHoe mpaso Poccun.
YueOuuk. — M: FOnuru ana. — 2012. — C. 273.
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Jlnna, yyacTByroluye B €€ 10 XapakTepy AeNAT Ha rpynnbl. B 4acTHOCTH, K
npumepy, HM.A. Tabak mnpeamaract pa3aclicHUE YYACTHUKOB TPAKIAHCKOTO
CYJOMPOM3BOJACTBA HA JBE rpymnmbl. [1o ee MHEHHIO K MEpPBOil Tpymme HEOOXOIUMO
OTHOCHTHh YYaCTHUKOB CYJOMPOM3BOJACTBA, KOTOPBIE OONaNarT MaTepUuaibHO-
IPABOBBIM FOPUAMYECKMM WHTEPECOM, KO BTOPOHM, TEX JIML, KOTOPbIE 0OIanaroT
NpoLecCyanbHbIM ~ HMHTEpECOM.  (OIHAKO  HENb3d  OTOXKACCTBIATH  MHTEPEC
MaTepUaAIBHO-IIPABOBON U MpoLeccyanbHblil. K npuMepy, poauTenu, Kak 3aKOHHBIE
OPEICTABUTENIM HE MOTYT 00JagaTh TOCYJAPCTBEHHBIM WM JOJKHOCTHBIM
HHTEPECOM .

Eme no npusstus [TIK P® wmHorme HacramBanium Ha TOM, 4TO OBl B
3aKOHOJATENBCTBE JaTh OIPENEIIEHUE TaKUM IOHATHAM Kak JIMYHBIA HHTEpEC.
["ocynapcTBeHHBIH HHTEPEC M OOLIECTBEHHBINA MHTEpec. OqHako pazpadotunku [TIK
P® He npuHAM Takyr0 TOYKY 3PEHHSA, B BHAY YEro CErOAHS 3aKOH HE COIEPIKUT
COZEp)KaHUS TaKUX MOHATHH.

B mnpasoBoii mureparype MNOX JUYHBIM HMHTEPECOM MOHUMAKOT HMHTEPEC
KOHKPETHO B3ATOr0 JILA, KOTOPBI BOBHE IIPOSBIIAETCS B €r0 AEHCTBUIX .

B coBerckue BpeMeHA TOCYNAPCTBEHHBI HMHTEPEC TPAKTOBAM  Kak
OOBEKTUBHO CYIIECTBYIOLIWIA W BBIPAKEHHBIA B HOPME MpaBa MHTEPEC, MPU3BAHHBIX
XapakTepru30BaTh 3KOHOMUYECKYIO, MOJMTHUYECKYIO, COLMUAIBHYIO JEATEIBHOCTD
oOmiecTBa B pEHICHHM 3a1a4 KOMMYHU3Ma. [IpuBOIMIM pasnuums MEXKAY
rOCYy/JapCTBEHHBIMM W OOINECTBEHHBIMM WHTEpecaMu. OJHAKO B TE€ BPEMEHA
rOCYJapCTBEHHBIN UHTEPEC UMEN NIEPBOOYEPEIHOE 3HAYCHUE.

[Tocne Toro kak Obwta mpuHsita Konctutyums P® mpowsoumm I0BOJBHO
pagvKaibHble W3MEHEHUs. ECiIM paHee Kak MbI YK€ TOBOPWIM MEPBOOYEPETHOE
3HAYECHUE, UMEIT MHTEPEC MOCYIaPCTBEHHBIN, TO TENEPh BO IT1aBE€ BCEr0 BCTAIM IIPaBa,

CBO6OI[BI M 3aKOHHBIC HHTCPCCHI YCJIOBCKA U I'PAKIAHHWHA.

> Tabaxk W.A. Hosble mnONOXKEHUS CyaeOHOrO MPEACTABUTEIbCTBA B  TPAKIAHCKOM
cynonpomsBoactee: Aproped. uc. .. kann. ropun. Hayk. — Caparos. — 2006. — C. 19-20.

o Muxaitnos C.B. Kareropust mHTEpeca B rpakaaHCKoM (d4acTHOM) mpase. JIuC. .. KaHI. FOPHI.
Hayk. — M. —2010. - C. 103.
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[locne  npuHsatus  KoHcTUTyMM  HAQYaJli  MEHATH M OTPaciieBOE
3akoHoAarenscTBO. B crarbe 23 T'TIK PD nHapsay ¢ AMYHBIMEH WHTEpEcaMu ObLIH
BBIJICTICHBl TOCYJAPCTBEHHBIA W OOWIECTBEHHBIH WHTEpec. UTo  Kacaercs
rOCYJapCTBEHHOI0 MHTEPECA TO MHEHMS YUYEHBIX, [0 3TOMY BOIPOCY IOJHOCTHIO
pazienuinuch. B 4aCTHOCTH HEKOTOPBIE TOBOPHIIM, YTO HECMOTPS HA TO, YTO CTpaHa
NEPENUIa K PhIHOYHONW SKOHOMHKE, TOJDKHA COXPAHATHCS HEOOXOIUMOCTH 3aIUTHI
rOCyIapCTBEHHON M OOIIECTBEHHOM COOCTBEHHOCTH, B BUAY TOTO, YTO 3TH UHTEPECHI
MOTYT ObITh HAPYIICHBI TPOTUBO3aKOHHBIMU caenkamu. T.1HO. Kapesa otmeuana, 4to
Takas TOYKA 3PEHUS YUYEHBIX, OTOXKIAECCTBIAET COJIEP)KAHWE TOCYHAAPCTBEHHBIX W
OOIECTBEHHBIX HHTEPECOB! .

HekoTtopeie aBTOpBI 0 rOCYJAPCTBEHHOM M OOIIECTBEHHOM MHTEPECE TOBOPAT
KaK 00 OJHOM LIEJIOM. B 4aCTHOCTH OHM YKa3bIBAKOT, YTO MPH OXPAHE MPAB U CBOOO
IPaXJaH OJHOBPEMEHHO MPOUCXOAUT OXpaHa OOIIECTBEHHBIX M T'OCYJAPCTBEHHBIX
WUHTEPECOB. [[pyrre aBTOphl YKa3bIBAKOT HA TO, YTO IOCYAAPCTBEHHBIN HHTEPEC BOBCE
OTCYTCTBYET, a €CThb NyOnuuHblii wHTEpec. Ho mpu >TOM mnpu onpeaencHun
nyOJIMYHOTO HHTEPECA €AMHOTO MHEHUS HET.

Tak, k npumepy, A.B. KpsHKKOB TOBOPUT O TOM, YTO T'OCYJApPCTBO HE MUMEET
COOCTBEHHOTO0 MHTEpECa, TAaK KaK TOCYJAPCTBEHHBI WHTEPEC MNPUHAIJIEKAT
couuanbHbIM CcyObekTaM. [1o €ro MHEHWro, NMyOJIMYHBIA HWHTEPEC MPEACTABIISACT
co00if MPU3HAHHBIIA TOCYNApCTBOM M YPETYJIMPOBAHHBIA MPAaBOM OOLIECTBEHHBIN
uHTEpPeC. Ha ompeneneHHoM JTare CBOEro pa3sBUTHS I'OCYIAPCTBO MOANEPIKUBACT U
peanM3yeT  MHTEpPEC  ONPEACHCHHBIX JIIoAed U ol0mectBa B LIEJIOM.
["'ocynapcTBEHHBIMU, TaKUM 00pa3oM, CTAHOBSATCS WHTEPECHI IMYHOCTH, TPYIII JIHLI,
o011ecTBa, KOTOPBIE BBIPAYKEHBI B ACATEILHOCTH HACEJICHUS MO PELICHUIO BOMPOCOB
MECTHOI'O 3HAYEHHUs, KOPIOPATUBHBIN MHTEPEC, BHIPAKECHHBIM B MpaBe IpakiaH Ha

00beMMHEHMS.

17 Kapesa T.}O. YuacTue B rpa’KIqaHCKOM MPOLIECCE JINL, BBICTYMAKOLINX B 3aIIUTYy NpaB, CBOOOX U
3aKOHHBIX UHTEPECOB Apyrux juu. Juc. ... xaun. opun. vayk. — CI16. — 2005. — C. 116.
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Ecnu npocneauts TpakTOBKY TEPMUHOB I'OCYJAPCTBEHHBIN, OOIIECTBEHHBINA 1
nyOJMYHBIA MHTEPEC B CIOBAPSAX PYCCKOIO S3bIKA TO MOKHO 3aMETUTh, YTO OOILIEro
MEXIY HUMU Masio. OHM HE BBICTYNAOT CHUHOHMMAaMK. bosee nMpaBUiIbHO B CBSI3U CO
CKa3aHHBIM BBITTIAAUT KOHLENLHKS, NPEACTABUTENSAMUA KOTOPOM BeICTymaroT FO.A.
TuxomupoB u T.IO. Kapesa, B yactu npusHaHusl pasHbIX BUAOB HMHTEpecoB. MX
BBIJICTICHUE W Pa3rPaHUYCHUE JACT BO3MOXKHOCTBH CO3/1aTh OanaHC WMHTEPECOB B
3aKOHE.

A BOT OOBEAVHECHHME PA3HOBUIAHOCTEH MHTEPECOB MOJA OAHMM POJOBBIM
NOHATAEM NyOIMYHBIN HHTEPEC Oy IET HE COBCEM BEPHO.

OO11ecTBO MPEACTABISAET COO0H MCTOPUYECKH PA3BUBAIOIILYIOCS CHCTEMY,
HEKWH MPOAYKT B3aUMOACHCTBHS JIFOJIEH B MPOLECCE UX OOIICH HKUZHEAECITEIbHOCTH.
Kaxxnpiii U3 nmroaei Juist TOro 4ro Obl JOCTHYbL CBOMX IIENCH NEHCTBYET B LEIIX W
APYrux JIIOAeH U HAo0OpOT. 31e€Ch BO3HUKACT COCAMHEHUE LENeH COOCTBEHHBIX U
qy)kMX. B TakoMm ciy4yae 4y»Oi MHTEpEeC M HMHTEPEC COOCTBEHHBIA CTAHOBSTCS
eAMHBIMU. OOBSICHUTH 3TO MOYKHO TEM, YTO JIALO MOHUMAET, YTO €r0 COOCTBEHHBIN
MHTEPEC U ONarornojiyuume CBS3aHO HE TOJBKO C HUM CAMHM, HO M C TEM, YTO OH
pazaenser ¢ apyrumu. [Ipm sTOoM peus uaer o rpaxkaaHckoMm obmectse. Ero
NPU3HAKOM SIBJIICTCS HAJIMUME HE3aBUCHMBIX OT FOCYAAPCTBA CYOBEKTOB, KOTOPHIE
NENCTBYIOT CAaMOCTOSTEIIBHO M WHBIE HETOCYHAPCTBEHHBIE OPraHU3alMH, KOTOPHIE
OMPEACTISIOT CTENEHb 3PENOCTH TPAKIAHCKOr0 OOIIECTBA, €r0  COLMAIBHYIO
3HAYUMOCTb.

Taum 00pa3oMm, MOABITOKUB MOXHO CKa3arTb, YTO Hapsay ¢ JMYHBIMA
WHTEpECAMH, BIOJIHE OYEBUAHO IPUCYTCTBYOT W TOCYJApPCTBEHHBIA WU
OOLIECTBEHHBIE HHTEPECHI. DTH KaTerOpUM CYLIECTBYIOT HE3aBUCUMO APYT OT Apyra
Y TIPY 3TOM B3aUMOJACHCTBYIOT MEXKIY COOOH.

[IpuMEHUTENBHO K TPaXKAAHCKOMY CYIONPOU3BOIACTBY, €CTh BO3MOXKHOCTH
JaTh  ONPEIEIICHUS TOCYAAPCTBEHHOW  3aMHTEPECOBAHHOCTH,  OOLIECTBEHHOM

3aUHTCPCCOBAHHOCTH U JINYHOM 3aUHTCPCCOBAHHOCTH.
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I'ocypapcTBeHHAs 3aMHTEPECOBAHHOCTD IIPU PACCMOTPEHUH TPAKIAHCKUIN €T
NpEACTaBIsAeT OO0 HaMEPEHUE MPOKYPOPa, TOCYAAPCTBEHHBIX OPraHOB M OPraHoB
MECTHOT'O CaMOYIIPABJICHHUS MOJIYYUTEH ONPEACIIEHHOr0 poaa MPaBOBOM PE3Y/ILTAT 110
3aIIUTE MpaB, CBOOO U 3aKOHHBIX MHTEPECOB I'PAXKAAH WIM HEOMPEAECIICHHOTO Kpyra
JIVILL, TIPaB ¥ 3aKOHHBIX MHTepecoB Poccuiickoii denepanmn, cyObeKTOB Poccuiickoi
denepanyy, MyHUIUMNAIBHBIX 00PA30BaHUN MPU PACCMOTPEHUH M PA3PELICHUH AcTa
B MMOPSLAKE MPAKAAHCKOr0 CYIOIMPOU3BOACTBA.

I'ocypapcTBeHHAss 3aMHTEPECOBAHHOCTH II0 CBOEMY XapakTepy SBIECTCA
CiIy>keOHOM. TepMUHBI TOCYHAPCTBEHHBIA M CIY>KEOHBIH HMHTEPEC IO CBOEMY
COAECPXAHMIO pasznuuHel. He Bcerma Te nmuna, KOTOpblE OONAgaroT Ciry:KeOHOH
3aMHTEPECOBAHHOCTEIO. MIMEIOT rOCyIapCTBEHHBII HMHTEpEC B HCXOIE Jena, K
npuMepy, pabOTHUKM HAJIOTOBOrO OpPraHa B OTHOLICHWW TEPCOHAIBHBIX JAHHBIX
rpaXkaaH, BHEOKOHKETHOTO (POHAA, OPraHOB 3alMCH AKTOB MPAYKAAHCKOTO COCTOSIHHS,
MEIUIMHCKHE PAOOTHUKH.

OOwmiecTBEHHAs 3aUHTEPECOBAHHOCTh MPH PACCMOTPEHUM TPAKAAHCKHAX JEN
NPEACTaBIsAeT COOOW OCHOBAaHHOE HA 3aKOHE HAMEPEHHWE OpraHu3aluu WA
rpakKJaHWHa, KOTOPBEIE OT CBOETO MMEHH VYYAaCTBYIOT B 3AlUTy IIPpaB U WHTEPECOB
APYyrUX JIML, TAKO€ HAMEPEHHE OXBAThIBAETCS cdepoil mx NpoeCcCHOHATBHON
NEATENIbHOCTHA, B IIOJIYYEHUH OIPENEIEHHOr0 IPaBOBOrO pe3yibprara. KoTopslid
JOJDKEH HACTYNAaThb B CBA3H C PACCMOTPEHUEM W Pa3pelICHHEM J€jla B IOPSOKE
CPKIAHCKOI0 CYAOIPOU3BOACTBA.

JInyHas 3aMHTEPECOBAHHOCTH MPU PACCMOTPEHUM TIPAXKAAHCKOrO  J€a
NPEACTaBIsAeT COOOM TakOoe HAMEPEHWE, OCHOBAHHOE HA 3aKOHE IS TOIMYYCHHUs
OIIPEAECIICHHOr0 PE3YIbTara YYaCTHUKOM JI€Ia, KOTOPBIN JOJDKEH HANTH OTPAKEHHE B
CyaeOHOM aKTe, KOTOPBI HENOCPEACTBEHHO 3aTPAarSuBacT WX Mpasa, 00I3aHHOCTH U
3aKOHHBIE HHTEPECHL.

Takum 06pa30M, noABOAA UTOI', MOKHO CACIIATh CIICAYIOIINC BBIBOALI:
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CylIeCTBYIOT CIEAYIOMIME KPUTEPUHU, KOTOPBIE JAOT BO3MOXKHOCTh TOBOPUTH
00 y4YaCTHUKE Pa’KAAHCKOTO CYJOMPOM3BOJCTBA KAK O JIMLE, KOTOPOE YYaCTBYET B
Jene:

- JIMLA, YYACTBYIOIIKAE B JIENI€ - 3TO YYACTHUKH IPAXAAHCKOrO CYIOIPOU3BOJICTBA,
KOTOPBIE IPHA 3TOM OTHOCATCA K OCHOBHBIM €0 YYaCTHUKAM;

- JIN[IA, YYaCTBYIOIIUE B JI€JI€ UMEIOT MPABO COBEPIUATH NPOLIECCYAIBHBIE ACHCTBHUA
OT CBOETO UMEHH;

- IpaBO HAa COBEPIICHHUE MPOLECCYAIBHBIX AEHCTBUIA, KOTOPHIE HAIPABJICHBI Ha
BO3HUKHOBEHUE, OKOHYAHUE, PA3BUTHE MPAKIAHCKOI0 CYAONPOU3BOICTBA,

- HAa JIML YYaCTBYIOIIMX B JE€J€ PACHPOCTPAHAECTCA B YCTAHOBJICHHBIX 3aKOHOM
npeenax 3aKOHHas CHJia CyI€OHOrO PEIIEHUS,

- JIMIa, KOTOpBIE YYacTBYKOT B JEJ€, 3aUHTEPECOBAHBI B PACCMOTPEHUM CYIAOM
FPAKIAHCKOIO JIENA.

OTaeNBbHO MBI PACCMOTPENH PA3JIMYHBIE TPAKTOBKH WHTEPECA, B CBA3U C YEM,
HaMH ObUTH CACTIAHBI CIICTYIOIINAE BHIBOJBI:

Taxkoe MOHATHE Kak HOPUANYECKAs 3aMHTEPECOBAHHOCTH, MOJAPA3JAEIAECTCS Ha
MaTEepUATIBHO-TIPABOBYIO M IMPOLECCYAIBHYIO, & TaK K€ TaKOi MHTEPEC, BO3ZMOIKHO,
MTOAPA3ACIUTH Ha JUYHYIO, rOCYyJapCTBEHHYHO 51 OOLIECTBEHHY O
3aMHTEPECOBAHHOCT M WHTEPEC CYyACOHBIX MpeacTaBurencii. Jlnma, KoTopeie
00J1a1ak0T JIMYHOM, TOCYIAPCTBEHHON 1 OOIIECTBEHHON 3aMHTEPECOBAHHOCTHIO, a TaK
)K€ 3aKOHHBIE TMPEACTABUTENIA HWMEKT Kak MarepuajibHO-IPaBOBOW, TakKk U
NPOLECCYATIbHBIA MHTEPEC B UCXOE ena. MaTepec cyaeOHbIX TPEACTABUTENCH TPH

ATOM XaPAKTEPU3YETCS JINIIb MPOLECCYAUTBHBIM XaPAKTEPOM.

1.3. IIpaBoBbI¢ 0COOCHHOCTHU OTACJBLHBIX KATErOpHii JInll, y4aCTBYIOLIUX B JeJ/I¢

Kinaccudukanusi y4acCTHUKOB TPa’KJaHCKOTO CYAOMPOU3BOCTBA U BBIICICHUE

CpPEAM STUX YYACTHUKOB JIMII, KOTOPBIC YUACTBYIOT B JIEJE, UMEET AOBOJBHO BAKHOE

NPAKTHYECKOE 3HAYCHUE. Kaxknas U3 3TUX TPYII UMEET ONPEACIICHHbBII Ha0op npas



18

u 00s13aHHOCTEH. Tak, HanpUMep, JUla, KOTOPbIE YYACTBYIOT B JICJIE, OTJIMYAKOTCS OT
JIUIL. KOTOPBIE OKA3bIBAKOT COJCHCTBUE MPABOCY A0, 00BEMOM MPEAOCTABICHHBIX UM
npaB u oOs3aHHOCTel. Kak mpaBmiio, ommOKka B ONPEACIICHUH MPOLECCYATBHOIO
MOJIOKEHUSI TOTO WM WHOIO JMIA KaK CJEICTBHE BEACT K HAPYUICHUIO €ro
MPOLECCYATbHBIX MTPAB.

B cuny ct. 35 I'TIK P® nuna, yyacTByromue B €€ UMEOT HAOOP OOIIMX
npaB. B 4aCTHOCTH K TaKUM MpaBaM OTHOCSATCS: MPABO 3HAKOMUTHCS ¢ MaTepUalaMu
Jiena, TMpaBO JejaTh BBIMMCKM W3 MaTepUAIOB  JENia, 3asaBJsTh  OTBOJIBI,
MPEAOCTABNIATh J0KA3aTeIbCTBA WIM MPUHUMATh Y4YaCTUE B HMX MCCIICIOBAHUH:
UMEIOT MPABO 3a/1aBaTh BOMPOCH CBUJIETENSM, SKCIIEPTAM M COLMATIUCTAM.

[TpoueccyanbHbie IpaB U OOS3aHHOCTH JIML, YYACTBYIOIIUX B JIETE, MOKHO
OOBEAMHUTL IO MHCTUTYTY TPAKAAHCKOTO MPOIIECCYaTbHOrO MpaBa M MO CTAaUsIM
IPaKJAHCKOrO CyA0NMpou3BoACTBA. K mpuMepy, MpaBO MCTIA OTKAa3aThCsd OT MCKA,
W3MECHEHUE OCHOBAHMI MCKA WJIM €70 MPEAMETa, MPABO OTBETUYMKA HA 3AIUTY MPOTUB
UCKA U T.1I.

B To ke Bpems, CIeayeT OTMETUTh, YTO MOMHMO NPOLECCYyalbHBIX MpaB,
KOTOPBIE MPEAOCTABJCHBI JIMIAM, YYacCTBYIOUIMM B JIE€JIE, HEKOTOPbIM W3 HHUX
IPENOCTABNIEHEI OTAEBHEIE, crenu(uueckoe mpasa's. Hampumep, TOILKO OTBETUHKY
JTAHO MPaBO MPU3HAHMS UCKA. Tak e CTOpOHAM MPUHAICKAT TAKUE MOJIHOMOYHSI,
KaK MpaBO MepeAarh CIOp B TPETEHCKHWM Cyl WM MPABO BBICTYINUTH MO JCTY
CaMOCTOSITENIBHO WJIM TIOPYYUTh BEACHHE Jella COoy4YacTHMKaM. MM JaHOo mpaBo
NpU3HaBaTh (PAKThI, HA KOTOPBIX BTOPAsi CTOPOHA OCHOBBIBACT CBOM TPEOOBAHUS, TEM
cambIM OCBOOO’KJ1asi BTOPYIO CTOPOHY OT HEOOXOAMMOCTH JTIOKa3bIBaTh 3TU (PAKTHI U
Ap.

B ornuume oT mpaB W 00sS3aHHOCTEW HWHBIX JIMI, Y4YacTBYIOIIUX B JEIE,
MOJTHOMOYMS TPOKypopa NOMHUMO TOr0 4ro OHM 3akpemicHel B [TIK PO
MPEAYCMOTPEHBI M 3aKOHOM O MPOKyparype. 3aKOHOIATEIbHBIE MOTHOMOYHS TPSIMO

BBITEKAIOT U3 (PYHKIMI MpoKypopa. HEKOTOpeIMH aBTOpaMu BBIACTSAETCS HAI30PHAS

18 Ocokmna I'.JI. I'paxknanckuii mpouecc. Obmas yactob. — 2-€ u3a. nepepad. — M. —2008. — C. 252.
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¢yHkius. ['OBOpUTCS O TOM, YTO y MPOKYpopa B 3aBUCUMOCTU OT (POPMBI €T0
y4acTusi B JIEN€ CIAEAYET Pa3inyaTh LW TAaKOTO YYacCTHs: €CIIM MPOKYPOp B CyI
oOpamaeTcss B 3alIMTy MpaB WM HWHTEPECOB — €ro LEJNb YCTPAaHUTh WA
NPEIOTBPATUTH BBISIBICHHBIE TPABOHAPYLICHUS, €CJIM TPOKYPOP MPUHUMAET y4acTHe
B IIPOLIECCE JUTS Ia9H 3aKIIOUEHHS 110 €Ty — €0 IIENb BBISIBUTE MPABOHAPYIIEHHs .

[TomuMo 3TOTO (YHKIMIO MPOKYpOpa B TPAKIAHCKOM MPOLIECCE UMEHYIOT
npaBooxpanuTenbHoin?’. TIpu peanusanuy Tako# (YHKIUH POKYPOP CTABHT HEPE]
CYIOM BOMpoc 00 yCTpaHEHWM HApPYIICHWH 3aKOHA W JOJDKEH CBOEBPEMEHHO
pearpoBarh Ha OIIMOKHM, KOTOpbIE MOTYT OBITH JAOMyHICHBI CyaoM. K3 Bcex
YUYaCTBYIOUIMX B €N JIMIL, TaKas PyHKIUS MPUHAJIEIKUT TOJIBKO MPOKYPOPY.

[Ipokypop, moOAaB HKCKOBOE 3asiBICHUE B CyHd, TMOJb3YETCI BCEMH
npolieccyaTbHBIMU TIPaBaMU M HECET BCE MPOLIECCyalbHbIE 00S3aHHOCTH UCTHA. B TO
K€ BpeMs B OTIMYME OT MCTLA, Uil TNPOILECCYaTbHOrO MOJIOKEHUS MPOKYypopa
XapaKTEPHO CIICAYIOIIEE. MPOKYPOP HE HECET CYACOHBIX PACXOI0B, K NPHMEpY,
PAacX0/I0B CBA3AHHBIX C MOJAYEH NCKOBOTO 3asBJICHUS; TPOKYPOP HE HAJEIICH MTPABOM
3aKJII0YaTh MUPOBOE COTJIAICHUE, MO UCKY MPOKYpOpa HE MOKET OBITh MPEABABICH
BCTPEUHBII UCK, TMPOKYpopy He TpeOyeTcss JOMOJHUTEIbHO MPEACTABIATH
CMECUMAIBHOTO MOATBEPXKICHUS MOJIHOMOYMIA Jii TOrO0 4YTO OBl BO30OYAMTH Jefa B
UHTEpecax JPYTUx JIuil.

[TpoKkypop UMEET MPaBO OTKA3ATHCS OT 3aBIECHUS, KOTOPOE UM OBLIO MOJAHO B
3Ty MHTEPECOB JApPYyroro jauua. Ecim mo pe3ynabraraM Ccoei AesSTeNbHOCTH
OPOKYpopoM OyneT OOHApY>KEHO, YTO 3aKOHHBIE TPEOOBAHWST HE COOTBETCTBYIOT
3aKOHOJATENBCTBY, MPOKYPOp 00s3aH OTKAa3aTbCs OT MOAAEPKAHUS MOJAOOHBIX
TpeOoBanmil. Mcren mMeer mpaBo OTKa3arkecss OT MCKA. B Takom ciy4ae cyaoM
NPEKpalIacTcsi MPOM3BOACTBO MO AETY, €CIU 3TO HE OYJET, MPOTUBOPEYHATH 3aKOHY
WK K€ HE HAPYLIUT MpaBa M 3aKOHHBIE MHTEPECHl MHBIX JIMLL, JAXKE €CIU C 3TUM HE

COTJIACEH MPOKYPOP.

¥ Tam-xe — C. 248.
2 ['puropses B.H. Ilpokypopckuii Hanzop. YueOnuk. — 2-e uzn., nepepad. u nom. — M. — 2009. — C.
407.
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B kauectBe mnpumepa MOXKHO TMPUBECTH AMNCUIALIMOHHOE ONPEACICHUE
Hosocubupckoro obnactHoro Cyna, B KOTOPOM MPOKYpPOp OTKa3ajcs OT HMCKa, B
CBSI3M C YEM CY/I IPHUHSI OTKA3 MPOKYPOpa U MPEKPATUIT IPOM3BOACTBO 110 Aeiy>..

B 1o xe Bpemst HeoOxoauMo oOpatuTh BHUMaHue Ha [losuuuio BAC PO, B
KOTOPOW TOBOPUTCA, YTO OTKA3 MPOKYpOpa OT MPEABSIBICHHOTO UM MCKA HE JTUIIACT
MCTIA WJIM OTBETYHKA IIPaBa TPeOOBATH PACCMOTPEHHUS JENA 110 CYIIECTBY?,

[Tpokypop, n npyrue cyObeKThI, KOTOPBIE OOPAaTWIIMCh B CY[ B 3ALIMTY MPaB U
WHTEPECOB UHBIX JIUL, TAOT OOBICHEHHS MEPBBIMM.

Tak e cneayeT OTMETUTh, YTO Y MPOKYPOpa €CTh €lle OAHO MPABO, KOTOPOE
HE MPUCYLIE APYTMM JIMIAM, YYACTBYIOIIAM B JIEN€, & UIMECHHO MPaBO NPUHECCHUS
aneJUISUOHHBIX, KACCALMOHHBIX, HAI30PHBIX, YaCTHBIX NpeiacTaBicHuid. Ecmu B
X0JIc pa3duparenbCcTBa MPOKYPOp OOHAPYKUT HAPYUICHWS, KOTOPBIE ObLIM
JOMYIIEHbl CYJOM, TO TPOKYpPOP MMEET MPABO MCIOIb30BaTh TAKUE €r0 CPEICTBa
MPOKYPOPCKOTO pEarnpoOBaHMsI.

Tonpko MPOKYPOpP U CYOBEKTHI, KOTOPBIE B CyA OOPaTHUIIMCh OT CBOETO MMEHHU
3a 3alUTON MPaB M 3aKOHHBIX MHTEPECOB APYTUX JIAL, MOTYT MOAATh B CyJ MCK B
3aIIMTy MPaB HEOMPEACIICHHOTO Kpyra JIMI, W Y4acTBOBAaTh B J€ie I Ja4d
3AKJTFOYCHUSL.

OpHako, cneayeT CcKa3arh O TOM, YTO MPABO MPOKYPOPa HA 0OpalIeHHE B CY]I €
3aSBJIICHAEM OIPAHUYMBACTCS 3aKOHOJATEIBCTBOM OMPEICIICHHBIMU CiydasmMu. Tak,
IPOKYPOP MMEET MPaBO OOPaTUTHCS B CY[ C 3asBJICHUEM B 3aI0UTY MpaB, CBOOOH U
3aKOHHBIX MHTEPECOB T'PAXAAH, HEOMPEACTIEHHOIO Kpyra JIMI[ W UHTEPECOB PO,
CyObekTOB P® M MyHMIMNATBHBIX 00pa3oBaHWil. 3asBICHHE B 3alUUATY TPaKIaH

IIPOKYpPOP MOXKCT II0AaTh TOJBKO B TOM ClIy4dacC, CCIIM I'PaKAAaHHMH II0 CBOCMY

2 AnennsiquonHoe onpenenenue Hosocubupckoro obnacraoro cyaa ot 26.11.2015 mo geny N 33-
10083/2015. // Joxyment onyonukosan He Obut. JlocTyn u3 CIIC «KoHCYNBTaHT TUTIOCY.

2 Tlocranosnenue Ilnenyma Beicimero Apbutpaxsoro Cyma P® or 23 mapra 2012 r. N 15 "O
HEKOTOPBIX BOMPOCAX y4dacTHsl NPOKypopa B apOurpaxknom mnpouecce". // Joctym u3z CIIC
«KoHCyNnbTaHT IoCy.
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COCTOSIHMIO  3[I0POBBSl, MO BO3PacCTy HEACECHOCOOHOCTH WM MO JAPYTUM
YBOKUTEIIbHBIM TPHYMHAM HE MOKET CAMOCTOSATEIIBHO OOPATUTHCS B CY /.

B To ke Bpems M3 Takoro npaBwia €CTh W HMCKIIIOUEHUWs. BbllleykazaHHOE
OTPAaHUYEHUE HE PACMIPOCTPAHSET CBOEr0 ACHCTBHS HA 3asdBICHUS MPOKYpPOPa,
OCHOBAaHUEM JJIsl KOTOPBIX SIBJIIETCS OOpAllCHUE K MPOKYPOPY TPaKAaH O 3allUTE
HAPYLICHHBIX WJIM OCHApUBAEMBIX MPaB, CBOOOI M 3aKOHHBIX MHTEPECOB B cdepe
TpyJa W WHBIX CBSI3aHHBIX C HUM OTHOLICHWH, a TaK >K€ AJIs 3alUThl CEMBH,
MAaTEPUHCTBA W OTLOBCTBA, ACTCTBA, COLMAIIBHOMN 3aIMTHI, BKIKOYAs U COLMATIBHOES
00eCreueHnE, a TaK K€ Ui 00ECNEUYCHUs MPAB HA KUJIbE B FOCYAAPCTBEHHOM HJTU
MYHHLAMAIBHOM SKAJIUIMHOM (OHAE, AT OXpaHbl 3A0POBBS, BKIFOUWTENIBHO W
MEIMIMHCKYIO MOMOILb; Il 00ECNEYCHUs NMPAB HA ONaronpusTHYH OKPYKAFOLIYO
cpeny v oOpa3oBaHuslL.

Kak ™Mbl yke paHee TOBOpPHIM, €ule OAHOH (PopMOi yyacTHs NPOKypopa B
IPAXIAHCKOM TIPOLIECCE SIBISIETCS €r0 ydacTusl Asl Jauyd 3aKirovcHus. JlaHHas
(¢opma yuacTHsi B TPakIaHCKOM CYIOMPOM3BOJICTBE MPOKYypopa MPEAyCMOTPEHA
I[Tpukazom ['eHepanbHON IPOKyparypsl ot 26.04.2012 Ne 181%.

Peasnsyst cBOM MOMHOMOYMS, KOTOPBIE TPOKYPOPY npenocrasieHsl CT. 45 ['TIK
P®, npokypop y4acTBYET B PAaCCMOTPEHHMH JIEN: O BBICEIICHUU 0€3 MPENOCTABICHUS
APYroro S>KWJIOr0 TMOMEUICHHS, O BOCCTAaHOBICHMM Ha paboTe B CBA3M C
OPEKpalICHUEM TPYAOBOIO JOTOBOPA, O BO3MECLICHHM BPEAA, KOTOPBIA ObLI
OPUYMHEH JKU3HM WIH 3J0POBBIO TPaKJaHWMHA TPH MCIOJIHEHWH TPYAOBBIX W
CIIy>KEOHBIX OOSI3aHHOCTEH, a TaK K€ B PE3YJIbTATe YPE3BBIYAWHBIX CUTyalWi
NPUPOTHOTO M TEXHOTEHHOTO XapakTepa.

B otrmmume ot ywactus mpokypopa B aene B (popme oOpamieHusi, TpoKypop
KOTOPBIA B JIEJI€ YYACTBYET IJIsl JA4YM 3aKIIFOUEHUS, HE AacT B XOAE PACCMOTPCHUs
aena OOBACHEHWI M HE BBICTYMACT B CYACOHBIX NPEHHUSX, YTO HE OCBOOOXKAACT

MPOKypopa OT OOSI3aHHOCTH CIMOCOOCTBOBATH CYAy B BBISCHCHUM OOCTOSATEIBCTB

3 TIpuka3 I'enepanpHoii IIpokyparypsl Poccun ot 26 ampenst 2012 r. N 181 "O6 obecneuennu
yu4acTHs IPOKypPOPOB B rpaxxaaHckoM nporecce”. // XKypnan «3akoHHOCTE». —2012. - Ne 6.
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aena, B coOmogcHMM — TpeOoBaHMWi  3akoHa. [Ipokypop B Ipa’kgaHCKOE
CYJOMPOU3BOACTBO MOKET BCTYMHUTH B €r0 JHOOOW CTaJH, HO MO HAIEMY MHEHUIO
OHO JIOJKHO UMETh MECTO HE B KOHIIE CyA€OHOr0 3acCelaHusl.

Cnenyer orMeTuth Takod ¢akrt, uro n. 4 cr. 27 3akoHa O MPOKyparype
TOBOPHT, O TOM, YTO B CIy4ae HAPYIICHUS MTPaB U 3aKOHHBIX MHTEPECOB IPaKIaHNHA,
KOTOPBIC 3alMIIAKOTCS B TMOPSAKE TPAKAAHCKOIO CYIOMPOM3BOACTBA, KOIZa
NOCTPAAABILEE JMIO MO CBOEMY COCTOSIHAIO 3J0OPOBbSl MM MO MHBIM MPUYMHAM HE
MO>KET JITYHO OTCTaMBaTh CBOM MPABa, a TAK € KOIr/a HAPYIIECHBI TPaBa U CBOOOIbI
3HAUUTENIBHOTO YHUCIIA TPOKIAH WM B CHJIY HMHBIX OOCTOATEIBCTB HAPYLICHHE
npuoOpenno  ocodoe  OOIIECTBEHHOE 3HAYEHWE, MPOKYPOp MPEABSBIASET U
NOJCPXKUBACT B CYJI€ UCK B MHTEPECAX MOCTPAJaBIIMX. TyT MEXAy MOJOKCHUSIMHA
['TIK P® u 3akoHa 0 npoKyparype €CTb pacXoxacHus B Toi yactu, 4ro ['TIK PD ne
3HACT TAKOT0 CJIOBOCOYETAHUsI KaK HapyLIEHWE, KOTOpoe MpHoOpeno ocoboe
oOuecTBeHHOE 3HaucHue. B nefictByromem 11K PO npokypop HE MOXKET CChUIATHCS
npu 00pallIeHUH B Cy1 HA HEOOXOAMMOCTb 3aIUTHI OOIIECTBEHHBIX HHTEPECOB.

Tak >ke MPOKYpOP MOKET BBICTYINATh B MPOLIECCE B MHTEPECAX MOCYIApCTBA.
ITynkr 3 cr. 35 3akoHa O NPOKyparype roBOPUT, O TOM, YTO B COOTBETCTBUH C
NPOLECCYATbHBIM 3aKOHOAATEIBCTBOM MPOKYPOP MOXKET OOpaTHTBCS B CyH WA
BCTYIUTH B JIEJIO HA JIt000# €ro cTajuu, €CJIM 3TOTO TpeOyeT 3allliuTa npaB IpakaaH
WIA OXPaHSIEMBIX 3aKOHOM HMHTEPECOB OOLIECTBA WJIM T'OCYAApPCTBA. 31ECh CICAYET
00paTuTh BHUMAHUE HA TO, YTO CIAEAYET YUUTHIBATH, YTO BO3MOKHOCTH OOPATUTHCS
OPOKYypOpa B aNEUILAOHHYIO, KaCCAMOHHYIO, HAJA30PHYI0 MHCTAHIMIO CBSA3AaHA C
ydacTHEM B Jelie MNpokypopa. Takve QyHKIMH B TIpPaKIaHCKOM MPOLECCe
NPEICTABISIFOT COOOM €AMHOE LIETIOE.

Tak k¢ B IpaXXAAHCKOM IMPOLECCE MPOKYPOPY MOXKET OBITh 3asBJICH OTBOJ,
€CIIH;

- PY PEIBIAYIIEM PACCMOTPEHHUH JIENa MPOKYPOP B HEM YYACTBOBAJ KAK CEKPETAPh
CyaeOHOro 3aceiaHusi, B KayeCTBE MPEACTABUTENS, CBUACTENS, DKCIEPTA,

crcnuaiancra Ui nepeBoavuKa,
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- TPOKYpOp SBISIETCS POJACTBEHHUKOM WM CBOHCTBEHHUKOM KOro-imbo W3
YYaCTHUKOB IPOLECCa,

- POKYPOP JMYHO, IPSIMO JINOO KOCBEHHO MMEET 3aMHTEPECOBAHHOCTE B ACTIE, UIIU Y
HETO €CTh JpyrHe OOCTOSATENBCTBA, KOTOPHIE BBI3BIBAIOT COMHEHHS B  €r0
OOBEKTUBHOCTH W OECITPUCTPACTHOCTH.

Crarbs 34 I'TIK P® B kauecTBe NUL yYaCTBYIOIIMX B JEJIE, TOBOPUT O JIMLAX,
KOTOPBIE OT CBOEr0 MMEHHU 00palIaroTCs B CY[ 3a 3alIUTON Mpas, CBOOO M 3aKOHHBIX
MHTEPECOB IPYTUX JIULL.

JlaHHBIE TMLA B ETIE YYaCTUE MPUHAMAIOT B IBYX (hopMax:

- o0palmaroTcs B CyJ € 3asBICHUEM B 3aIIUTY MPaB, CBOOOJ W 3aKOHHBIX UHTEPECOB
APYTuX JIAL,
- YYaCTBYIOT B AEJIE JJIS JAUU 110 HEMY 3aKJIFOUCHUS.

B cootBerctBum ¢ 4. 2 cr. 46 I'TIK P® nuna, KOTOpBIE NOAAKOT 3asBICHUE B
3aIIMATY OPYTUX JIUL, MTOJIB3YKOTCS BCEMH MPOLECCYAIBHBIMA NTPABAMU M HECYT BCE
npoueccyanpHble 00I3aHHOCTH KCTLA, MCKIIFOUEHHE COCTABIISET MPABO 3aKIIHOYATh
MHUPOBOE COIVIAIIEHUE W OOSA3aHHOCTH MO YIUIaTe CyAeOHBIX pacxonoB. B Takom
KOHTEKCTE YYaCTUE 3THUX JIAL B TPAKIAHCKOM NMPOLIECCE HAIIOMUHAET YYaCTHUE B HEM
npoxkypopa. B ciaydae eciu HMCTELl OTKAa3bIBACTC OT MCKA, TO IPEKpAIACTCs
IIPOM3BOJICTBO IO AEIY, B CIIy4ae €CJIM 3TO HE OYAeT, MPOTUBOPEUNTH 3aKOHY WIIHA HE
HAPYLUUT MPAB U 3aKOHHBIX UHTEPECOB UHBIX JIUILL.

[TpoueccyanbHOE MOI0KEHUE FOCY NAPCTBEHHBIX OPraHOB U OPraHOB MECTHOIO
CaMOYIIPABIIEHUS, KOTOPBHIE B IMPOLIECCE 3AIMMINAKOT MHTEPECHl APYTHX JIML, WU
BBICTYNAKOT B TPOLECCE MM JAa4d 3aKIIOYEHUs, OTY4YaeTCs HEKOTOPbIM CBOUM
cBOcOoOpazueM. JlaHHBIE JINIIA HE MOTYT BBICTYNATh B KAYECTBE CYyOBEKTOB CIIOPHOTO
PABOOTHOLIEHHMSI, TAKUM 00Pa3oM, UM HE MPUHAAJIEKAT CYyObEKTUBHBIC MpaBa. Eciu
3TH JIMLA B CYJ 00PAINArOTCs C 3aBJICHUEM, TO HE HUMEIOT MPABO 3aKJIFOYUTH MUPOBOE
cormamenue. Tak e TaHHBIM JIMIAM HE MOKET OBITh MPEABSBIICH BCTPEUHBINA UCK.

TakuMm 06pa30M, noaABOAA UTOI, OTMCTHUM CJIICAYIOLICC!
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[IpencraBneHHbI 3aKOHOM KpPYr TpaB M O0O0SI3aHHOCTEH B TPAKIAHCKOM
CYJIOPOU3BOJICTBE OOYCIOBIEH MPOLECCYAIbHBIM TMOJOKEHUEM TOW WIJIM WHOMN
CTOPOHBI. JIJIs KaTeropuu JiMl, Y4acCTBYIOIIUX B J€i€e, 00JaAAr0IIUX B ACE JTMYHON
3aMHTEPECOBAHHOCTBIO, XaPAKTEPEH TAKOH MEPEUYCHb MPAB U 00SA3aHHOCTEHN, KOTOPBIiA
BO MHOTOM HE COBMAJAET C KPYrOM MpaB M OOS3aHHOCTEH JIML C TOCYAApCTBEHHOM
WA OOUIECTBEHHON 3aMHTEPECOBAHHOCTBIO B MCXOJE Aciia. Takoe 00CTOATENBCTBO
CIEAYET M3 TOTO0, YTO MPOKYPOp M JIMIA, YYACTBYIOIME B JEJIE€ B 3AIIUTY NpPaB U
3aKOHHBIX MHTEPECOB APYTHX JIML, 3ALIUIIAKOT Yy>KHE MPaBa U HMHTEPECHL. 3aKOH
NPEIyCMATPUBACT LETBIA Psii TpaB W O0SA3aHHOCTER IMsl JIML, KOTOPBIE OONagaroT
rOCyIapCTBEHHON MM OOLIECTBEHHON 3aMHTEPECOBAHHOCTHIO B UCXO/E ACIIA, YTO HE

TUITAYHO JIJIs1 CYOBEKTOB 00JIaIaloIIX, KOTOPhIE 001a1at0T IMYHBIM HHTEPECOM.

I'naga 2. Buapl v y4acTBYHOIIHX B JIeJI¢ HX MPABa U 0013aHHOCTH

2.1. CTOpOHBI KaK JIMIA YYACTBYKOLIHE B J€JI¢

Cratbs 38 ITIK P® roBopuT O TOM, 4YTO CTOPOHAMHM B TPaKAAHCKOM
CYJIONPOU3BOJICTBE SIBJISIETCS MCTEIl U OTBETUYMK. CTOPOHBI MOJIB3YIOTCS PABHBIMH
MPOLECCYaTbHBIMK MPAaBAMK M HECYT PABHBIC MPOIIECCYATbHBIE O0SI3aHHOCTH.

HUckoBas (¢dopma 3aimmThl NOpaB  SBISETCS CUCTEMOM  IpakIaHCKUX
MPOLECCYalbHBIX OTHOUIEHWI. B KauecTBe CTOPOH JAHHBIX MPABOOTHOLICHUNA B
NEPBYIOD OYEPE/b BCTYMAET CYJ, KaK 00s3aTeNbHbI CYyOBEKT ¢ OJHOM CTOPOHBI W
WHBIC YYaCTHUKM TPAKJAHCKOrO Tmporecca ¢ JApyrod crtopoHsl. Cucrema
IPKJAHCKAX MPOLECCYaIbHBIX MPABOOTHOUICHUH, KOTOpas 00pa3yeT HCKOBOE
CYJIONTPOU3BOJICTBO, XapPAKTEPU3YETCSd W HaJIMuueM CTOpoH. HMcexoas w3 o0mmx
MpaBujl CTOPOHBI, 3TO JIMIA, YEi CIOP O MpaBE CyJ JMOJDKCH pa3pelidTh. Takum
o0pa3zoM, 3TO CYOBEKTHl TPAKIAHCKOTO MPONECCYAIbHOIO MPABOOTHOLICHUS U
YYACTHHKHU CaMOTo Mpoiiecca, 0€3 KOTOPhIX MPOIECC HE MOKET BOZHUKHYTh. UMEHHO

HaJIMYUCM CTOPOH OHPCACIIACTCA THII CyAOIIPOU3BOACTBA. B 10 x¢ BpCMA CTOPOHEI
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MOTYT BBICTYMaThb B MPOLECCE KaK CYOBEKTHI TPaXAAHCKUX MPOLECCYATBbHBIX
PaBOOTHONIEHHHT>* .

[Ipexkae Bcero HEOOXOMUMO PAcCMOTPETh camy TMPUPOAY HMCKOBOTO
MPOM3BOJICTBA, B BUJE TOTO YTO UMEHHO B MCKOBBIX J€JaX CTOPOHBI M TMOJYYWIIU
0osnee ryOOKyr0 pa3pabOTaHHOCThL M 3aKOHOAATENIBHO 3aKPEIUICHHBIA MPAaBOBOM
cTaryc.

['paknaHckue mpolecCyaibHbIe  MPABOOTHOIIEHUS O3TO  PA3HOBUIHOCTH
IOPUIMYECKUX WJIM TPABOBBIX OTHOIIECHWH. B BUAy 4Yero clieayeT OMNpeneiuTh
CYLIHOCTb TAKOTO MOHSTUS KaK MTPABOOTHOLIEHKE.

B Tom o0O0lecTBe, B KOTOPOM CYLIECTBYET KakK TrOCYJapCTBO, TaK WU TPaBo,
MHOTHE OTHOIIIEHWS MOTYT BBICTYINAaTh TOJBKO B BHUAE MPaBOOTHOIICHUH. B TOM
Cllyyae €CJIM MOBEJICHHUE JIUIl HE COOTBETCTBYET TPEeOOBAHUSAM MPABOBBIX HOPM, TO
OHO SIBJISIETCS TMPABOHAPYLICHUEM, a MMEHHO TPEACTaBISET COOOH OmpeaeseHHOe
PaBOOTHOLIECHHUE.

Crnenuduka rpaxkIaHCKUX MPOLECCyaTbHBIX MPABOOTHOLICHUH COCTOUT B TOM,
YTO B MCKOBOM MPOILIECCE CYIIECTBYET IBA IOPUAMYECKMX OTHOIICHUS, & UMEHHO
MEXY UCTILOM U CYJIOM, a TaK K€ MEXKIY OTBETUMKOM U CyJ0M. CTOPOHBI IPU 3TOM
MEXITY €000l HE COCTOAT B IOPUAMYECKUX OTHOMICHUSX, B BHUAY TOTO YTO
npoliecCyaibHBIM TpaBaM OAHOM CTOPOHBI, HE COOTBETCTBYIOT OOSI3aHHOCTH APYToi
CTOpoHbI. Takum 00pa3oM, MOXKHO MPHU3HATh, YTO T'PAKIAHCKUIT MCKOBOM mpoliecc,
10 BHYTPEHHEMY CTPOEHHMIO — 3TO COEJMHEHHUE JIBYX ABYXCTOPOHHUX MPOIECCOB. B
BUJIy TOTO YTO B KQYECTBE OJJHOTO U3 CYOBEKTOB BHICTYMAET CY/, TO 00a OTHOLICHHUS
O00BEIMHEHBI TOXKIECTBOM CYLIECTBEHHOTO 3JIEMEHTa M 00pa3yroT MPH 3TOM OJHO
nenoe. Takoe paccyKACHHE CleayeT M3 TOro YOEXKIEHHS YTO TPakIaHCKHi
IpollecCyalibHbIE OTHOLICHHS BCEra B KayeCTBE 00S3aTEIBHOTO 3JIEMEHTA UMEIOT
CY[, B BUJly YETO B3AMMOOTHOILIEHHUSI CTOPOH KOTOPBIE JIMIIEHBI BJIACTHOTO 3JIEMEHTA,

1o CBOCH CyTn OyAyT MaTepUaIbHBIMU MTPABOOTHOLIEHUSIMH, & OTHOLIEHHE, KOTOPOE

# HOnna A. M3MeHeHne W JHMIIEHHe MPOLECCYabHOrO CTaTyca JIML, YYacTBYIOUIMX B J€le, B
TPaKIAHCKOM CyIOMPOU3BOACTBE. // ApOuTpakHbIi U rpaxxaanckuii mpouecc. — 2009, - Ne 1. — C.
10-14.
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CKJIAJBIBACTCS B COOTBETCTBHM C TPAXKAAHCKO INMPOLECCYAIBHOM (popmoii, Oyaer
IPaXIAHCKUM MMPOLECCYATBbHBIM MPABOOTHOIIEHUEM.

HekoTopeie  y4eHBIE TOBOPAT, 4YTO TPAKIAHCKAE  MPOLECCYATTbHBIC
IPAaBOOTHOIIEHHS MOTYT CKJIAABIBATECS M O3 yU4acTHs B HUX cyaa>. Ho MBI cunTaem,
4yro 0€3 cyAa, rPaKIaHCKAX MPOLECCYATBHBIX MPABOOTHOINEHWI HE MOKET OBITh B
NPUHLATE, TAK KaK CAMUX MPOLIECCYATBHBIX MPABOOTHOIICHUH €I1I€ HET, U HET CaMUX
CTOPOH, TPETBMX JIML, CBUACTENECH M T.M. Bce mMoOaoOHBIE OTHOWIEHWS KOTOPBIE
BO3HUKAIOT 0€3 ydacTHss B HMX CyAa, HE MOTYT NMPUBECTH K TOMY pPE3YJbTaTy,
OKUAAHUE KOTOPOTr0 MHULIMMPYET BO3SHUKHOBEHUE MPOLIECCA B TPAKIAHCKHAX JICTaX.

Takum 00pa3oM, OTHOLICHHS, CKJIQABIBAOINUECS MEXKIY YYACTHUKAMU
npouecca W CyIoOM B MOMEHT COBEPIICHUS MPOLECCYATIbHBIX NCHCTBUH, M KOIna
TAKWE OTHOUICHWS YPErYIMPOBAHBI HOPMaMHW TPAKIAHCKOTO MPOLECCYATBHOIO
NPaBa, HOCAT HA3BAHUE MPAKIAHCKUE MPOLIECCYATBHBIE MPABOOTHOIICHHUS.

CTOpOHBI, KaKk CyOBEKTHI MPAKAAHCKOTO MPABOOTHOLICHHS XapaKTEPU3YHOTCS
LIEJIBIM KOMIUIEKCOM TPaB U 003aHHOCTEH OTHOCUTENIBHO Cy/la KaK HEOOXOIMMOro 1
IJIABHOTO y4YaCTHUKA OTHOWEHWH. Ho TO ke MOKHO CKa3arh W MpO APYruX JIHLL,
YUYaCTBYIOLIMX B JIENIE.

HckoBoE MPOM3BOACTBO SBIISIETCS OCHOBHBIM B ACATEIBHOCTH Cylda OOIICi
opucaukii.  COOCTBEHHO CyAbl MOSIBWIIACH Onarojaps TOTPEOHOCTSIM B
pa3pelIeHul el HOCAIMX MCKOBOM xapakrtep. VckoBoe cymonmpou3BOACTBO
HANpAaBJICHO HAa PAaCCMOTPEHME MPABOBOIO KOH(PIMKTA W HMMEET CBOEH LEIBI0
Pa3pEINTE AEIIO0 MO CYLIECTBY, @ UMEHHO ONPEAECIIUTE ACHCTBUTENBLHOTO 00IanaTess

CIIOPHOTO mpaBa’’,

» Jlenucenko HO.B. OT3bIB Ha MCKOBOE 3asIBJICHHE B COBPEMEHHOM apOUTpakHOM mpornecce. //
Bectauk sxonomuueckoro npasocynust Poccuiickoit @enepanuu. — 2009. - Noe 2. — C. 108-125.

% 3onotapeBa A.E. IIpobnembr nosbimeHus: 3pdexkruBHOCTH paboThl Cyna B CTaAuu CyAaeOHOro
pasbuparenbcTBa. // AKTyanbHbIe TIPOOJEMbI POCCUHCKOrO 3aKOHOMATEbCTBA. // AKTyalibHBbIC
npo0bJieMbl pOCCUICKOTO 3akoHomarenbcTBa. — 2015, - Ne 10. — C. 34-43.
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[TpaBuiibHO OYJET CKa3aTh O TOM, YTO HATMYME MPOTHBOMOJIOKHBIX HHTEPECOB
y JML, KOTOPBIE CYIATCA, 3TO CYLIECTBEHHOE VCIOBHE BO3HUKHOBEHUS W
CYLLECTBOBAHMS I€]1 HCKOBOTO XapakTepa.

BaxxHoil siBnsieTcss mpoOieMa MpOoUECCYaATbHOIO M MaTepUaIbHOTO ACIEKTOB
NOHATHS CTOPOHA. T€pMUH CTOPOHA 3aKOHOAATENb YHNOTPEOSET, B TOM YHCIE U B
TEKCTE€ UCTOYHUKOB MATEPUAIbHOIO MpaBa. B 4acTHOCTH CTOpoHA ynoTpeOseTcs B
I'paxnanckoM Kouekce Poccuiickoit ®enepauun (I'K PO)?’ B rnase o norosope. Tak
)K€ O CTOPOHE PeYb MJET B CHELMAIBHBIX HAMMEHOBAHUAX. KPEAUTOP — AOJDKHUK,
MOKYNaTENb-TMIOCTABIIUK, 3aKa3YMK-UCIIOJTHUTEND U TIP.

BO3HMKHOBEHHME VY JIMIl OINPEAEICHHOrO MPAaBOBOTO CTAaryca, K MPUMEDPY,
craryca  JOJDKHUKA, OOYCIIOBJICHO  BO3HHUKHOBEHHWEM Yy  APYroro JiMna
COOTBETCTBYIOIIETO W IPOTHUBOMNOJOKHOTO 1O CBOEMY CVYILECTBY CTaryca, K
OPUMEPY, KPEAUTOPA. AHAIOTHYHO U O€3 UCTIA HET OTBETYMKA.

Crenu(urka OTHOIIEHHWA pacCMaTPUBAEMBIX B CYJI€ TAKOBA, YTO M3HAYATIBHO HE
SCHO CYIIECTBYET MPAaBO MM HET. B NEHCTBHUTENBHOCTH TOT, KTO MILET IMPABIY
MOKET U HE UMETh OCHOBAHUI K MCKY, TEM HE MEHEE, 3TO BOBCE HE 3HAYUTh, YTO OH
HE MOKET BO30yAUTH npouecc. C TaKUM NOJOKEHUEM CBA3aHbl MHOXKECTBO YKa3aHUM
TEOPETUKOB HA TO, YTO CTOPOHAMHM B IIPOLIECCE SBJIAIOTCS TOJIBKO MPEAIONIAraeMbIE, a
HE JEHCTBUTENBHBIE CYOBEKTHI CIOPHOIO MPABOOTHOINEHHSA,

CyneOHoe penieHre MOXKET COACpPKaTh BBIBOJ Kak 00 YJIOBIIETBOPEHUHM HCKA.
Tak 1 00 0TKa3e B UCKE MOJHOCTHIO WM 4acTH4YHO. [loMumo 3T0TO B cuiy, . 1 cCT.
131 I'TIK P® ucren 10JDKEH yKa3arh TOrO KTO MO €r0 MHEHHIO MPEANOIOKUTEIBHO
BAHOBEH B HAPYILICHWM €r0 NPaBa, B BUAY TOrO0 YTO BO B3aMMOACHCTBUM C 3TUM
JMUOM M BBISCHAETCA NPUHLMIAAIIBHAS BO3MOXKHOCTB. K mpumepy, MOKymnarens,

KOTOpBIﬁ HC HMCCT BO3MOJKHOCTH KYIHTb HGO6XOI[HMBIﬁ CMy TOBAp Ha

7 I'paxxmanckuii konekc Poccuiickoit @enepamym (I'K PD) ot 30.11.1994 Ne 51-@3 (pen. ot
31.01.2016). // Cobpanne 3axonomatenbcTBa PO, — 5.12.1994. - Ne 32. — Cr. 3301.
% 3omorapeBa A. B. K Bompocy O COBEpIIEHCTBOBAaHHHM Cyna oOOINeH HOPHCAUKIAUA TIPU

paccMOTpeHuU rpakaaHckux nei. // BectHuk TamKMKCKOTO HAIIMOHANBHOTO YHHBEPCUTETA. —
2013.-T1.-Ne3-7. - C. 172-176.
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ONPEACTIEHHBIX YCIOBHUSX, Oyner OOBHHATH B OSTOM mnpoaaBma. Hmm ero
coOcTBeHHMKA. IMEHHO naHHBIA CYOBEKT M OyJeT OTBETUYMKOM NEPEH JIMLIOM HE
CaMOro WCTLA, a Mepel CYAOM 3a CBOM ACHCTBHS WM O€3AEHCTBHE YTO MOBIEKIIO
PABOBOE OECCUIIME UCTLA.

Cnenyer Tak e OOpaTMTh BHUMAHUE HA BAXKHBIE CBOHCTBA HMCKOBOIO
CYAONPOU3BOACTBA. Pa3OuparenbCTBO Jena B MCKOBOM CYAOMPOM3BOJICTBE BCErna
OPOXOAUT B OMPEIACICHHOM MPOLECCYaTbHOM MOpsiake U Gopme. JlaHHBIA MOPsIOK
UMEET crieuu(PUUECKUE, MPUCYINUE TOJIBKO HCKOBOMY CYAONPOU3BOJACTBY YEPTHI:

- MOPSAOK pa30uparenbCTBa M PA3PELICHUS TPAKIAHCKUAX JACT YETKO OMNPEIEIICH
3aKOHOM,;

- JIALA, YYaCTBYIOIIME B JIEJI€ UMEIOT MPaBO WM JTUYHO WM 4YEpPe3 MPEACTABUTEIS
NPUHUAMATB YYaCTHE B CyA€OHOM 3aCelaHuy;

- JIALA, YYaCTBYIOUIME B JIEJI€, UMCIOT ONPEACIECHHBIC MPAaBa, TAPAHTHH, KOTOPHIE
HOCST HA3BaHWUE MTPOLECCYATIbHBIC MTPABA,;

- peleHue MO KaKAOMY JETy MOJDKHO ObITh OCHOBAHO HAa 3aKOHE, W Ha (pakTax,
KOTOPBIE YCTAHOBJIEHBI CYJOM B CYyACOHOM 3aCelaHUM OMNPEACICHHBIM 3aKOHOM
CIocoooM;

- OTBETYMK MMEET TAKUE K€ MPOLECCYAIbHBIC TapaHTHM, KAKUE €CTh y MCTUA IS
000CHOBaHUsI TPCOOBAHMI K OTBETUHKY.

JI1s NICKOBOM (hPOPMBI 3aLIUTHI XAPAKTEPHO:

- HAIWYHME TMPABOBOrO0 TPeOOBAaHWs, KOTOPOE BBITEKACT W3 HAPYLIEHHOTO WU
OCIIOPEHHOTO MPaBa M B CHJIY 3aKOHA MOAJIEKANIETO PACCMOTPEHUIO B OIIPEACIIEHHOM
3aKOHE MOPSIKE;

- HaJIMYME Cropa O MpaBe;

- HaJM4uMe JBYX CTOPOH, KOTOPBIE HWMEKOT MPOTHBOIMOIOXKHBIC FOPUAHMYECKUE
WHTEPECHI, U KOTOPBIM JIaHbl INUPOKHE BO3MOXKHOCTH M0 3AIIUTE CBOMX MPaB U
3aKOHHBIX UHTEPECOB.

B To ke Bpems cieayeT ckazaTh O TOM, YTO JAHHBIC MPU3HAKHU SIBIISFOTCS

TaBTOJIOTUUHBIMU.  CyIIECTBOBAHUE WCKOBOM (POPMBI MCUEPNBIBACTCS  OJHUM
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MPU3HAKOM, 2 MMEHHO HAJIMYMEM criopa o npase. Jto0oii crnop, HE TOJIBKO MPABOBOMA,
peanosiaracT HaJluuue CIOPHBIX CYOBEKTOB, B BUAY TOTO YTO €CJIH CIIOPUT TOJBKO
OJIMH, 3TO YK€ HE CHOp, a TO3WIMs, KOTOPYK BHENIHE COMHEHHIO HUKTO HE
noasepraet. IloMMMO 3TOrO TPOTHUBOMOJOKHOCTH MHEHHUH  CIIOPSIIAX  JINIL
OMpENENIIEeTCS OJHUM TOJBKO HanuuueMm crnopa. OOHapy>KeHHE, B KakoM JUOO W3
BUJIOB T'POKIAHCKOTO CYIOTPOM3BOJCTBA CIIOpAa O MPaBe WM 3aKOHHOM HMHTEPECE
TOBOPHUT O €r0 UCKOBOM mpupome?’.

B 10 ke Bpems TOJIbKO 0JJHOrO (hakTa 0OpalieHus B CyJ HE JOCTATOYHO YTO Obl
3aHATh MECTO OJHOM M3 CTOPOH. Cy/ibs UMEET MPaBO OTKA3aTh 3asSBUTEIIO B TAKOM
craryce. s Toro 4ro Obl ObIT MPUOOPETEH CTaTyC CTOPOHBI KaK WCTIA, TaK U
OTBETYHMKA HEOOXO0IMMO 00J1aAaTh MPAaBOM TPEOOBAHMS YEPE3 CY .

[IpaBo TpeOGoBaTh COOMIOICHUS TpaB MPEACTABISET COOOH MpPaBO Ha WCK, a
YCJOBUS €r0 BO3ZHUKHOBEHHUS, 3TO MPEANOChUIKA As ucka. [IpaBo Ha oOpaiueHue B
CyJ MMEHYETCS TMPaBOM Ha MpeabsBIeHUE HMCKa. TpeOoBaHuWs, TpH COOIOIACHUHN
KOTOPBIX TPABO HA UCK HAXOAUT CBOIO PeaTM3aLNI0 3aKPETJICHBI B 3aKOHOATEIBCTBE
U pa3padoTaHbl B HAayKe W B HAyKe HMMEHYIOTCS TMPEANOCHUIKAMUA TpaBa Ha
npeabsIBiICHUS UcKa. [IOMUMO 3TOr0, 3aKOHOAATE b OMEPUPYET TAKMMHU TOHATUSIMU
KaK, MpaBO Ha oOpamieHue B CyJA, MNpaBO Ha CyAcOHYH 3allMTy, MPaBO Ha
PEIbABICHUE UCKA.

3auacTyro TOBOPST O TOM, UTO TaKOE MOHATHE KaK UCK, COOTBETCTBYET TAKOMY
MOHATHIO KaK caMO MPaBO Ha MCK. ECITM MBI 1MOJ MCKOM MOHMUMAaeM 0OpallleHue TOro
WJIM WHOTO JIMIA B CYJ JUIS 3aIlUThl CBOETO HAPYIICHHOTO MpaBa, TO B TAKOM CJTy4ae
paBO HA MCK 3TO OyJeT MpaBOMOYME Ha OOpalIEHUE K CyAy 3a CyJAeOHOM 3amuToii
WK TIPaBO Ha MPEAbIBICHUE UCKA, a UMEHHO MpoLecCyabHOE MmpaBo. Toraa koraa
10T KCKOM TIOHMMAETCsl MaTepHalIbHO MPABOBOE TPEOOBAHUE UCTIIA K OTBETUYMKY, TO
IpaBO Ha HWCK B TakoOM cllydae O3HAUaeT MPaBOMOYME Ha MPUHYAMTEILHOE

OCYIIECTBJIICHUE TPAXIAHCKOTO TIpaBa dYepe3 CyA, MpaBo TpedoBaTh MO Cydy

» Koumaper A.D. IlpoOnemsl 3noymoTpeOsieHuss B TpakgaHCKOM mpouecce. // Bracte wm
ynpasienue Ha Bocroke Poccun. — 2013, - Ne 4(65). — C. 157-160.
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UCTIIOJTHEHUST OTBETYMKOM €r0  O0SI3aHHOCTH TEpPed MCTUOM, TO €CTh MPaBo
MaTepranbHoe’’.

OpHako Takoid HEOOXOJUMOCTH HET. B MarepralbHOM CMBICIIE MPABO HA MCK
3TO HEOThEMJIEMAs COCTABIISIOIIAs O0JIee MMUPOKOTO U (PYHAAMEHTAIBHOIO MOHSTHS
CYOBEKTUBHOE IPaXKIaHCKOE MPaBO.

B MarepuaibHOM CMBICIIE OTCYTCTBHE MPAB HA MCK TOBOPUT OO0 OTCYTCTBHH
camMoro mpaBa TpeOOBaTh OMNPEACICHHOIO MOBEACHHMS OT NO/UKHHMKA. [IpaBo Ha
OPEIBbSABICHAE HMCKA HE 3aBUCUT OT HAJIW4Ms JIMOO OTCYTCTBUSI MpaBa HA HCK B
MaTEpPUAIIBHOM CMBICIIE.

MOMEHT, KOraa y JIMia BO3HUKACT MPABO HA MCK, B JIMTEPATYPE HA3BIBAKOT
IIPaBO HA MPEABABICHUE UCKA U TPAAULIMOHHO CBA3BIBAIOT C BO3HUKHOBEHUEM Y JIULA
MPEANOCHUIOK ISl IPEABSABICHUS UCKA.

[Ipeanoceinkn mpaBa HAa MNPEABIBICHUE WCKA KBAIM(PUUUPYHOT Ha
CYOBEKTUBHBIE U O0OBEKTUBHBIC. 11011 CyOBEKTHBHBIMHU, IOHUMAKOT MPOLIECCYATBHYHO
PABOCIOCOOHOCTh UCTLA M OTBETUMKA.

Ha stoT cuer TpeOyeTcst 0OpaTuThCsl K 3aKOHOAATENBCTBY. Tak, B YaCTHOCTH,
aHamu3 HopM ['TIK P® naet BO3MOKHOCTh BBIACIIUTL TAKUE MPEANOCHUIKM MPaBa Ha
NPEABSBICHAE UCKA.

Bo—nepBeIX, 3aMHTEPECOBAHHOCTH JIMLA, KOTOPOE OOpaTtwiock B Cyd 3a
3alIMTON HAPYUICHHOrO Wiau ocrnapuBacmoro mnpasa. Tak, m. 1 cr. 31 I'TIK P®
TOBOPHT O TOM, YTO JIMLIO KOTOPOE 3aMHTEPECOBAHO, BIPABE OOPATHTHCS B CY[, B TOM
NOPSAJKE KOTOPBIM YCTAHABIMBACT 3aKOH, U1 TOTO 4TO OBl 3aIIUTUTh HAPYIICHHBIC
WJIM OCIIapHBAEMbIE PaBa, CBOOOIbI 4 TAK XK€ 3aKOHHBIE HHTEPECHI .

Bo-BTOpBIX, COOMIOAEHUME WCTOM NOPaBWI MOABEJOMCTBEHHOCTH. Takoe
MOHATUE B OTJIMYME OT MOHATHUS 3AUHTEPECOBAHHOTO Jvla, packpeito B ['TIK PO:

Cyabia UMCCT IIPAaBO OTKa3aThb B IIPUCMC MCKOBOI'O 3asABJICHHA, TOrAA, KOI'Jla MCK HC

% PyzakoBa O.A. KomMmeHTapuii k TpaXIaHCKOMY MpOLEcCyalbHOMY Koaekcy Poccuiickoit
ODenepanuu (nmponoiukenue). / Bectauk rpaskaanckoro npomecca. — 2015, - Ne 1. — C. 125-152.

3 KpamennnnukoB II.B. Ilocrateiinbiii komMeHTapuil k ['pa’kgaHCKOMYy MNpOLECCYaJbHOMY
koxekcy Poccuiickoit @enepaunu. — M: Craryt. —2012. — C. 364.
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MO>KET OBITh PACCMOTPEH M PA3PEUIEH B MOPSAKE MPAKAAHCKOTO CYJOMPOU3BOICTBA,
TaK KaK JaHHOE JIENIO Y)KE PACCMAaTPUBACTCA B APYTOM CYIeOHOM MOPSIKE.

OOpariecHre B Cy/1 3a 3aUIUTON CBOETO MpaBa 00s3aTeNIbHO AOJKHO COJEPKATh
cBeaeHus, KoTopele npeaycmarpusact cT. 131 I'TIK P®, B TOM 4uclie U yKa3aHWe Ha
TO, B YEM MMEHHO 3aKnrovactcs Hapywenue mnpasa. Crares 136 ITIK PO
NPEINUCHIBACT CYAy BBIHECTH OMpPEACTIEHUE 00 OCTABICHUN UCKOBOTO 3asBJICHUS O€3
JBUKEHUSI, B TOM CJydae €CJId OHO MOJAHO B cya 0€3 COONIoACHUS TPeOOBaHMIA
OTHOCHTEIIBHOTO €ro (POPMBI, COAEPKAHUS, H B CIy4Yae OTCYTCTBHS HEOOXOIMMBIX
MIPUJIOKEHU.

Cratess 222 TTIK P® roBopuT 0 mpaBe CyJa OCTaBUTh 3asBICHUE O€3
PACCMOTPEHUS, €CJIM OHO, K IPUMEPY, MOJAHO HEACECTTIOCOOHBIM JTULIOM.

Crarbs 135 I'TIK P®, roBopuT 0 BO3BpaTe CyIOM MCKOBOI'O 3asBICHUS B TOM
cllydae, €Clid JEN0 HEMOACYIHO 3TOMY CyAy, OJHAKO TaKOM BO3BpAT HE 03HAYAECT
3aMpeT MOBTOPHO MOJATH 3ASBJICHUE, O TOM K€ PEAMETE U MO TEM K€ OCHOBAHHSIM.
Eciu MCTEll YCTPaHUT AONYIIEHHBIE UM HAPYIICHUS .

Takum o0O0Opa3oM, IOpUAMYECKAs 3aMHTEPECOBAHHOCTh B HCXOJE JIENa,
J€ECIIOCOOHOCTh JIMLA, KOTOPOE OOpamaeTcs K Cyay 3a 3allMTON HapyLICHHOIO
npaBa, COONIFONECHUE TPaBUJ MOABEAOMCTBEHHOCTH, OQOPMIIEHHS HCKOBOIO
3asBJICHUS — 3TO BCE YCIOBHMS OCYLICCTBJICHHMS NPaBa HA NPEIBbABICHHE MCKA. U
UMEHHO MX MOKHO Ha3BaTh (POPMaANBHOCTIMH, KOTOPbIE HEOOXOIUMO COOJIFOAATH,
41O OBl B MPOLIECCE 3AHSTH MOJIOKEHUE CTOPOHBI.

B nepByro ouepenp, roBopst 0 CTOPOHAX B HCKOBOM MPOM3BOJCTBE, OTMEYAKOT
3aMHTEPECOBAHHOCTL CTOPOH B UCXOJE AENA, JAHHBIA NPHU3HAK ONPEACISACT MOHATHE
cTOpoHa B mporecce. CBa3aHHO 3T0 ¢ TeM, 4To ¢T. 3 ['TIK P® roBoput 0 TOM, 4TO
3aMHTEPECOBAHHOE JIMII0 UMEET MPABO B MOPSAAKE, KOTOPBIA YCTAHOBIIEH 3aKOHOM O
IPaXIAHCKOM CYJIOMPOU3BOACTBE, OOPATUTHCA B CYJ 3a 3AIIMTON HAPYIIEHHBIX WA

OoCllapuBaCMbIX IIPaB, CBO6OI[ WM 3aKOHHBIX HHTCPCCOB. HpI/I 3TOM BBIACIACTCA

2 MoxoB A.A. Kommenrtapuii k ['pakmanckoMmy mporeccyalbHOMYy Koaekcy Poccuiickoit
Deneparun. Hayuno-npaktiudecknii kommeHTapuii (mocrateitasiii). — M: Konrpakr. — 2011. — C.
257.
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3aMHTEPECOBAHHOCTh MAaTEPUAIIBHO-NIPABOBAs M MpolecCyalibHas. Brimie Mbl yxke
Jajid  ONPEACTICHUE 3auHTEPECOBAHHOCTH. (eifuac OCTaHOBMUMCS HAa TEPMHHE
3aKOHHBII. TEPMHUH 3aKOHHBII MHTEPEC B MATEPUATILHOM NPABE TOBOPUT O TOM, YTO
UMEETCSl TPUTI3aHUE HE TOJNBKO HA OOJlaJaHue OMNPEACICHHBIM TPABOM, W
NPUTSA3aHKUE HA €ro 3amury. [IoHaTHE 3aKOHHBIA WHTEPEC 3TO OO0IIEE MOHATHE, KaK
JUTSL MATEPAATIBHOTO, TaK U JJIsl TPOLIECCYAIBHOTO TPABa.

[Tonoxennss I'TIK P® cerogHs chopMyMpoBaHbl Tak, YTO €CThb CMBICT,
TOBOPHT O CTOPOHAX CYJICOHBIX MPABOOTHOLICHHIA B IBYX CMBICIAaX, B MaTEPHATIBLHO-
IPOLECCYATBHOM CMBICTIE, KOT/IA T€ WM MHBIE OTHOINEHHWS BO3HHMKAIOT MO MOBOAY
COOCTBEHHBIX MPAB U OXPAHIEMBIX 3aKOHOM MHTEPECOB U B YHACTO MPOLIECCYATBHOM
CMBICJIE, KOT/IA T€ WM MHBIE OTHOIIECHUSI BOZHUKAIOT W PA3BUBAIOTCS MO OBOLY MMPaB
U OXPAHSEMBIX 3aKOHOM MHTEPECOB APYTUX JIML WM HEOTPAHWUYEHHOMY KPYTY JIULL.
[Tpu 3TOM 00a BapraHTa MPABOBOTO MOJOXKEHUS MTPUMEHUMBI KaK K MCTILY, TaK U K
OTBETYHKY.

['oBOpst 00 WCTUE M OTBETUYMKE HEOOXOIMMO OTMETHTB, YTO PEUb HJET HE O
KOHKPETHBIX JIMIAX, a4 O MOHATHIX, KOTOPBIE BBIPAXKECHBI B OMPEIACIICHHBIX CTaTycax.
CropoHa mpoliecca, 3TO HE TOKE Camoe, YTO W (PU3HUYECKOE JIMLO, B BUAY 3TOrO,
KOrzla roBOpUTCS 00 ucTue Wi 00 OTBETYMKE MBI TOBOPUM, O CYHIHOCTHOM
XapPaKTePUCTHKE  CyOBEKTa  MPOLECCYATbHONO0  MPABOOTHOLIEHHS, a  JTOM
XapaKTEPUCTHKE MOKET COOTBETCTBOBATH KAK OJHO KOHKPETHOE JIMIO, TaK H
HECKOJILKO JIHIT.

PaccmarpuBas BOMpPOC O NPABOBOM TMOJOKEHWM CTOPOH B TPAKIAHCKOM
npouecce HeoOXoAMMO 00paTuTh BHUMaHKE Ha TO, uTo [ TIK PO, B cnyyasx KoTopsie
NPEIyCMOTPEHBI 3aKOHOM, AET MPaBO TpakJaaHaMm OOpaTHTBCS B CYJ 34 3aIUTOM
CBOMX MPAaB M 3aKOHHBIX MHTEPECOB KAK CBOMX, TaK M MHBIX JIML. JlaBas rpaxaaHam
n0100HYIO BO3MOYKHOCTb, 3aKOHOIATEIbHO KOHKPETHO HE TOBOPHT, B KAKUX UMEHHO

CllydasX W Kakue MMEHHO JIMIA UMEIOT MPaBO OOPATUTHCSA B CYJ ¢ TPEOOBAHUEM O

3 KpunakoBa JI.P. Tlpobrnema 3noymoTpeOneHHss NPOIECCyalbHBIMU —TPaBaMH  JIHIIAMH,
yUYaCTBYIOLINMH B aene. // Acnimpantckuii BecTHUK [loBomkest. — 2007. - Ne 3-4. — C. 69-74.
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3alIUTE YYKMX HMHTEPECOB. OTO MOXKET ObITh JIFOOO€ 3aMHTEPECOBAHHOE JIUIO,
KOTOpPOE€ MMEET MpPaBO OOpaTuThCss B CyA C TpeOOBaHWEM O MPU3HAHWUHU
HEACHCTBATENBHONM CHENKH, WIM JILA, MPaBa KOTOPBIX HAPYIICHBI 3aKIFOYCHUEM
Opaka, 0 mpu3HaHuM Opaka HEACHCTBUTEIBHBIM. B TOM cilydae €cCiii 3TH MpaBa
PEATU3YIOTCS, TO TPAKAAHE BCTYMAKOT B MPOLECC, UMES TONBKO MPOLIECCYATBHYIO
3aMHTEPECOBAHHOCTh B JIETIE.

B cuny cr. 45 ITTIK P® npokypop umeer mpaBo OOpaTHTbCS B CYI C
3aSBJIICHAEM B 3alIUTY MPaB W CBOOOX, a TAaK € 3aKOHHBIX MHTEPECOB TPAKIAH,
HEOMPEACTIEHHOTO Kpyra Jiu WK B uHTEpecax PO, cyObekToB PO 1 MyHMIIMIATIEHBIX
oOpazoBanuii. Takum 00pa3oM, MPOKYPOP Tak k€ OyJET UCTIOM, HO B MAaT€pUAIbHO-
IPOLECCYATBHOM CMBICIIE.

Jluna, KOTOpBIE MOJANIN 3asBICHUE B 3AIUTY APYTUX JIUILL, TOJB3YKOTCS BCEMU
NPOLECCYATbHBIMUA TPAaBaMU W HECYT BCE OOSI3aHHOCTM WCTUA, HWCKIKOYCHHE
COCTaBJISIET MPABO HA 3AKIIOYEHHE MHUPOBOIO COMIAIICHHUS U OOS3aHHOCTH YIUIATUTh
CyJI€OHBIE PACXO/IBI.

YuuTtbiBass HM3JI0KEHHOE MOKHO OTMETHTh YTO CTOPOHBI, Kak JMIa
YYaCTBYIOIIME B JACJIE, XAPAKTEPH3YIOTCS KOPHANYECKOH 3aMHTEPECOBAHHOCTBHIO B
ucxoae Aena. B BUAY 3TOro B rpaKAAaHCKOM MPOLIECCE CTOPOHBI 3aHUMAIOT 0C000€
NOJIO’KEHUE. DTOT MPU3HAK CTOPOH SIBISIETCS ONPEACTSIOLIAM.

Kak npaBuno, CTOPOHBI BBICTYNAKOT B MPOLECCE OT CBOECTO UMEHU M HECYT MO
Jely Bce cyAcOHble pacxonabl. B TO ke BpeMsl Takue MPU3HAKH, HE MOTYT OBITh
OTNPEACTISIOIMMH, TaK KaK U JPYrHe€ YYaCTHUKH T'PAKIAHCKOIO CYAOMPOU3BOJICTBA
BBICTYIAIOT B MPOLIECCE OT CBOEr0 MMEHM, A W3 MPABHJIA PACIPEACICHHAS CYACOHBIX
PAacXo/I0B €CTh M UCKITIOUEHUS. ['OBOPUTH O MPU3HAKAX, KAKOTO JTMOO SBJICHUS MOYKHO
TOJIBKO TOTJd, KOTrZla CBOMCTBO TAKOTO SIBJICHHWS MPHCYIIEC MCKJIKOUHUTEIBHO 3TOMY
ABJICHUI0. TakuM NPU3HAKOM B TPAKIAHCKOM MPOLECCE SBISETCS FOPUAMYECKAS

3aMHTEPECOBAHHOCTL >,

* I'pummna HWH., Kopmynmos HM. I'pummn ILII. Kommenrtapuii k rpaxaaHCKOMY
nporeccyaipbHOMy kKonekcy. — CI10. —2009. — C. 457.
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Takum 00pa3om, MOABOS UTOT, MO>KHO CHAEIAaTh TAKKE BBIBOJBIL:

Cratbs 38 ITIK P® roBopuT 0 TOM, 4YTO CTOPOHAMHM B TPaKIAHCKOM
CYJOMPOMU3BOJICTBE SBISIETCS MCTEL] W OTBETYMK. B rpakmaHckom mpouecce y
CTOPOHBI 00JIaJA0T PABHBIMH MPOLECCYAIbHBIMU MPABaMU, & TAK K€ HECYT PABHBIE
NPOLECCYATbHBIE O0S3aHHOCTH.

OTAENBbHO MBI OTMETHJIM, YTO CTOPOHY B MPOLECCE, & TOYHEE TAKOE MOHSTHE,
HEBO3MOKHO PACKPBITh, €CIM HE ONMPEACIUTh CTATYC TaKUX CYOBEKTOB, KAK CTOPOH B
IPOLECCYATbHBIX OTHOLICHUsIX. KOTOpBIE NMPEACTaBIsOT cO00H yperyJInpoBaHHBIE
FPAKIAHCKAMH TPOLIECCYAIPHBIMA HOPMaMH B3aUMOJECWCTBHE Cyda, C OJHOM
CTOPOHBI, M JIML, YYaCTBYKOIIMX B J€J€ C APYroil CTOpPoHbL. Jlias TOro 4ro Obl
ONPEACTUTh CYIHOCTh CTOPOH HEOOXOUMO MOHATh, KAKUMH MPU3HAKAMH 00JIaJatoT
3TH JIMIA KaK YYACTHUKH UCKOBOTO CYJIOMPOU3BOACTBA, KOTOPOE SBISIETCS CUCTEMOM
IPAXIAHCKUX MPOLECCYATBHBIX MPABOOTHOIIEHUH, KOTOPBIE BOZHHKAIOT MO MOBOIY
3aIUTHl TPaB, CBOOOJ WM 3aKOHHBIX MHTEPECOB OJHOIO JIMIA, HAPYIICHHBIX WA
OCIIOPEHHBIX APYTHM JIMLOM, W XapPAKTEPU3YIOUIME HAJIMYKME CIIOPA O MpaBe U ABYX
CTOPOH, UMEIOIINX MPOTHUBOMOJIOKHBIE MHTEPECHL B ACNIE. YUacTUE B MPOIECCE Kak
CTOPOHBI 3TO O€3YCIOBHOE KOHCTUTYLIHOHHOE TPABOMOYHKE, JUIS PeaTM3alnn
KOTOPOTO  €CTh  HEOOXOAMMOCTH B COONIOACHHMM  Psala  3aKOHOAATEIBHO
YCTAHOBJICHHBIX TpeOoBaHWil. nu mpeanochuloK MmpaBa HA MPENbSBICHUE HCKA, a
MMEHHO: MOABEIOMCTBEHHOCTD JeJia Cyy OOIIEH FOPUCAUKIMK, OOpallleHuE K CYy B
YCTAQHOBJICHHOH  ()opMe, MOPaBOCHOCOOHOCTh W JI€ECMOCOOHOCTH  CTOPOH,
3aMHTEPECOBAHHOCTH CTOPOH B MPOLIECCE.

Mbl OTMETHIIM, YTO CTOPOHA B MPOLECCE 3TO, CKOPEE BCETO HE KOHKPETHO
B3ITOE (PM3NUYECKOE JIMILO, KAK UCTELl MM OTBETYHK, & KATETOPHsl, CTaTyC MU POJib,
OPEACTABIATE KOTOPYK) MOXKET N0 YHCIYy HEOTPAaHWYEHHBIA Kpyr JHuL Kak

(pU3NYECKUX, TAK U FOPHINYECCKUX.
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2.2. YyacTue npoKypopa B rpakaIaHCKOM Iporecce

B cuny crarem 1 ®enpepansHoro 3axkona «O mnpokyparype Poccuiickoit
denepanun» (nanee 3aKoH 0 IPoKyparype)®®, mpokyparypa Poccuiickoit denepanun
SBJISIETCS €MHOM (penepabHOM NEHTPATM30BAHHONW CUCTEMOI OPraHoB, KOTOPBIE OT
uMeHn Poccuiickoii  ®enepaiii  OCyHIECTBISIIOT — HAA30p 34  COOJIIOJICHUEM
Koncrutynimu PO u ucnojiHEHUEM 3aKOHOB, NEUCTBYIOLIMX HA Tepputopun PO, a
TaK >KC BBINOJHSIOWMX WHBbIC (DYHKIUH, KOTOPBIE YCTAHOBJICHBI (eaecpaibHBIMU
3aKOHAMH.

OpHoli w3 (QyHKUMH TPOKYyparypel SBISETCS y4YacTHE MPOKypopa B
IPAKIAHCKOM ITPOLIECCE.

OYHKIMS MPEACTABISET COOOW YHHBEPCAIBHYIO MPABOBYIO KATETOPUIO U B
TEOPUM  MCHOJIL3YETCS  AocTarouHo  1mmpoko. [log  ¢QyHKmMeidl noOHMMArOT
00s13aHHOCTb, KPYT ACATEIIbHOCTH, COACPKAHUE 3TOH NEATEIBHOCTH WM HA3HAYCHUE
4ero-HUOy/Ib.

OyHKIHS TF0O0T0 TOCYJAPCTBEHHOTO OpraHa MpoU3BOAHA OT (YHKIMH CaMOIo
rocyaapcrsa. OYHKIHMIO TOCYAAapCTBa, Kak IMPAaBUIIO, OINPENENAOT KaK OCHOBHBIC
HAMPABJICHUS JIEATEIBHOCTH TOCYAAPCTBA, KOTOPbIE OOYCIIOBICHBI €r0 CYHIHOCTBIO,
CTOSIIUMU TIEPE FOCYAapCTBOM LENAMH, 3a0a4YaMUd U COLMAIBHBIM Ha3HAYCHUEM.
OYHKIMKA TPOKYpaTyphl CX0Xa, & TOYHEE MPSAMO MPOUCXOAUT OT TaKOH (PyHKUIMU
roCy/IapcTBa KaK OXpaHbl MPaB M CBOOOJ YEIOBEKA W TPAKIAHMHA, OOCCIECUYCHHS
MPABOMOPAJIKA, KOTOPasi peaJin3yeTcsi, B TOM YHCIIE U B POPME MPABOOXPAHUTEIBHOM

ACATCIIBHOCTH, 4 UMCHHO FOCYHapCTBeHHOﬁ ACATCIIbHOCTH, KOTOPpaA IPOU3BOAUTCA C

3> @enepanbHblil 3ak0H 0T 17 auBaps 1992 r. N 2202-1 "O npoxypatype Poccuiickoit @enepanun”
(pen. or 28.11.2015). // Benmomoctu che3na HapOAHBIX nemytaTtoB Poccmiickoit ®Pepepanuu u
Bepxosnoro Cosera Poccuiickoii @enepauun. — 20.02.1992. - Ne 8. — Cr. 366.
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LEJIBE0 OXPaHbl MpaBa CIECHUATIBHO YIIOJHOMOUYEHHBIMA OPraHaMU C COOJIFOICHUEM
MOPSIKA MyTEM PUMEHEHHS FOPUIMIECKUX MEP BO3AEHCTBUSL .

3aKkOH O IPOKyparype KadecTBe UeENeld €€ MACATENbHOCTH TOBOPUT O
BEPXOBEHCTBE 3aKOHA, O €IMHCTBE M VKPEIUICHWH 3aKOHHOCTH, O 3allUTE IIpaB,
cBOOOJ YEI0BEKA U rPaXkIaHNHA, 1 00 OXPaHIEMBbIX 3aKOHOM MHTEpecax oO11ecTBa u
rocyxapcraa.

3amauv, KOTOPBIE CErOAHs CTOAT IEPe] MPOKYPaTypoOH, 3aKiIOUaroTcs B
IIEPBYIO0 OYEpPENb B OXpPaHE OCHOB KOHCTUTYLIMOHHOIO CTPOS;, B OXpaHE IIpaB U
OXpaHAEMBIX 3aKOHOM HHTEPECOB TIpakiaaH. Tak ke 3agaya OPOKyparypsl
3aKIIFOYAETC B OXpaHE WMHTEPECOB TPKIAH, NPEAUPUATHH W OpraHu3alui,
HE3aBUCUMO OT (POPMBI COOCTBEHHOCTH.

[Tpokypatypa sIBAsieTCSI MHOTO(QYHKIMOHAJIBHBIM OPraHoM W OJHOH U3
(YHKLIMIA TPOKYPATYPHI SBJISECTCSA YYaCTUE MPOKYPOPa B PACCMOTPEHUH JIEN CYIAMHU.
VYyacthe npoKypopa B TPaKAAHCKOM Mporecce OOYCIOBICHO OOIMECTBEHHBIMA
NOTPEOHOCTAMU. 3aKOHOAATENBCTBO CO3AATI0 (POPMANBHO-FOPUANYECKUE OCHOBAHUS,
KOTOpBIE  HALUIA  CBOC  BBIPWKEHHE B CHUCTEME HOpM  (eacpanbHOro
3aKOHOJATEILCTBA, KOTOPBIE TOBOPAT O IIpaBe MPOKypopa Ha y4acTHE B
PACCMOTPEHNH TPAKIAHCKOTO €A B Cy1ax 00Ul FOPUCIMKIIM, a TaK K€ B (hopmax
3TOTO y4acTusl U B IOJTHOMOYHSIX IPOKYPOPaA B 3TOM cepe.

Takas JNEATENBHOCTD IIPOU3BOIATCS B chepe CPKIAHCKOIO
CYAOIPOU3BOJACTBA MO J€TaM, KOTOPBIE MOIEKAT PACCMOTPEHUIO C 00S3aTENBbHBIM
y4acTHEM MIPOKYpopa.

IIpenMeToM paccMarpuBacMOi JEATENBHOCTH SABIAETCA KaK MPEAYIPEXKIECHHE,

TaK W YCTPAHCHHE HAPYLICHHs MpaB TPaKIaH, a TaK e MyOJMYHBIX MHTEPECOB B

36 WpanoB Al Ilpokypop kak JHMIO, y4acTByIOLle€ B Jejle B POCCUMCKOM TI'pPakJaHCKOM
CYIOMPOM3BOACTBE. MPOOJIEeMbl OMpEAeNieHUs MpaBoBOro craryca. // BecTHuk MOCKOBCKOTO
yHusepcutera MBI Poccun. — 2009. - Ne 4. — C. 84-87.
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TaKAX TPABOOTHOILICHUAX KAaK TPAXKIAHCKUE, CEMEWHBIC, TYPOBBIC, JKWIHIIHBIE U
MHBIX PABOOTHOIIEHH® .

Cnenyer OTMETUTh U COLMAIBHOE MPEAHA3HAYEHUE ACATEIBHOCTH MPOKYpPOpa
B I'POKIAHCKOM CYAOMPOU3BOACTBE. Tak B YaCTHOCTH K 3a/a4yaM IPOKYypOpa B TaKOH
JEATENIBHOCTA MOKHO OTHECTH:
- CBOECBPEMEHHOE pEardpoOBAHME HA HAPYIICHHUE IIpaB I'PKIAH W HA HAPYIICHHE
NyOJMYHBIX UHTEPECOB MOCPEACTBOM MOAAYN B CYJl UCKA,
- NOIICPPKAHUE B Cy i€ TPEOOBaHUii, KOTOPBIE ObLTH 3asBJICHBI,
- COJACUCTBUE MPABUILHOMY U CBOCBPEMEHHOMY PA3pELICHUIO B CYI€ IPAKIAHCKOIO
CIIOPa, KOTOPOE MOMIEKUAT PACCMOTPEHHIO IIPU YUYACTUH IIPOKYPOPA;
- OpPHEHTalMs CyJa Ha TO, 4TO Obl MOCJIEIHHMNA BBIHEC 3aKOHHOE M OOOCHOBAaHHOE
peLieHue;
- MOArOTOBKA W JalbHEHINEe MOAACPIKAHHE MPEACTABUTEIICH O MEPECMOTPE
HE3aKOHHBIX 1 HEOOOCHOBAHHBIX CYACOHBIX TOCTAHOBJICHUH;
- IPUHATHE MEP MNPOKYPOPCKOr0 PEardupoBaHUS 110 BBIABICHUIO U IPECECUYCHUTO
NPABOHAPYLIEHHUI OOHAPYKEHHBIX B CPEPE TPAXKAAHCKOTO CYTOMPOU3BOACTBA.

Takum 00pa3oM, MOXKHO TOBOPUTb, YTO yYaCTHE MPOKYPOpPa B IPAKAAHCKOM
MIPOLIECCE UMEET HECKOILKO HA3HAYCHUN:
- IIPEBEHTUBHOE,
- TOCYJapCTBEHHOW MIPABOBOM 3aIlMTHI U IIPABOBOTO MPUHYKICHUS.

IIpeBEeHTUBHOE 3HAYEHHUE peaATM3YETCa NMYTEM MPEAOTBPALLECHUS TPOKYPOPOM
HapYIICHAU 3aKOHA W HAPYIIECHHUN IIPaB YYaCTHUKOB I'PAXKAAHCKOTO MPOLIECca.

Tax, HarpuMep, B 3aKIFOYECHUU N0 pe3ysbTaraM CyaeOHOro pa3OMpaTesbeTBa
IMPOKYPOP YKa3bIBAET CBOIO MO3ULMIO IO ACIY M JACT HOPHAUYECKYIO OLCHKY
3HAYMMBIM MO €r0 MHEHHIO 00CTOATENBCTBAM. [IpOKYypOp HampaBiseT Cya Ha TO, YTO

OBI MnOoCJICAHUM OBLIIO IIPUHATO 3aKOHHOC PCIICHHUC, a TaK KC IPHHHUMACT BCC

37 Kproukoa H.B. Ilpobnembl yuactus mpoKypopa B TPa’kIaHCKOM CYIONPOU3BOACTBE B Cy[e
nepeoi uHctanumu. // FOpunuyeckue Hayku. — 2007, - No 5. — C. 138-142.
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HEOOXOOUMBIE MEPBI JUIsl TOr0 4YTO Obl BOCCTAHOBWUTH HAPYLICHHOE MPAaBO W
OPEIYNPEANTH €M0 HAPYIIEHHUE OJHOM M3 CTOPOH, YYACTBYIOINUX B JIEIIE.

Obpamasick K cyay ¢ MmpochOoil ObICTpee paccMOTPETh ACNO, KOTOPOE IO
KaKiM JIMOO TMPUYHMHAM 3aTSHYJIOCh, MPOKYPOP HE TOJIBKO BBICTYMAET B 3ALIUTY
YYaCTHUKOB MPOLIECCA, HO U TEM CAMBIM 3alluuiacT KazHy P® or HeoOxomumocTh
BBITUIATUTh KOMIECHCALMIO B CIIy4ac HAPYLICHHS Pa3yMHBIX CPOKOB PaCCMOTPEHHs
nena’®,

Ha3znauenue npokypopa, a TO4YHee €ro (yHKUOMS Tak KE 3aKI0YacTCs B
peanu3alnnu  IEATENBHOCTH IyTEM BBISBJICHUS HAPYLICHW MNpaB M 3aKOHHBIX
WHTEPECOB TPAXKIAH, & TaK K€ MyOJMYHBIX WHTEPECOB M MPHHATHE MEP K HX
YCTPAHEHUID B paMKax TIPakKIAHCKOTO CYJONPOM3BOJACTBA, M B BBISBICHHUU
HApYLICHAA TPAB YYACTHUKOB TPAKIAHCKOIO MPOLECCAa W MPUHATHM MEP K MX
yCTpaHEHHI0. Peanunsyercss JaHHOE MPeAHA3HAYECHUE NYTEM 0OpallieHus MPOKYpopa B
CYJl B MHTEpECaxX IPaXIaH U MyOJIMYHBIX MHTEPECOB. Tak jke TaKoe MpeaHA3HAYCHUE
HAXOAWT CBOE BBIPAKEHUE B ACHCTBHAX MPOKYPOPAa, KOTOPBIH B MPOLIECC BCTYMACT
JUIS TOTO, 4TO Obl 1aTh 3aKJIFOUYEHWE U 3aBUTh XOJATANCTBO O BBI30BE CBUJCTENCH,
00 uCTpeOOBaHUM HEOOXOIUMBIX J0KA3aTEIbCTB, TO €CTh MPOKYPOP ACTAET BCE IS
TOTO 4TO ObI CIOP ObUT pa3pelieH MPABWIBHO U KaK CJIEACTBUE 3TOrO 4TO Obl ObLIH
3aILMILEHBI PAaBa CTOPOH ITpoLecca.

[TpuHyXACHHE 3aKJIIOYACTCS B TAKOM HNEATEIBHOCTH NPOKYPOPa, KOTOPBINA
Y4aCTBYEeT B TPAXKAAHCKOM NPOLECCE, KOTOpas HamnpaBieHa HA MPUBICYCHHE
[IPABOHAPYIIUTEIIEN K IPAKAAHCKO-IIPABOBON OTBETCTBEHHOCTH.

K npumepy, crares 1253 I'K PD roBoput 0 TOM, 4TO €CIU IOPUANIECKOE JIULIO
WIA WHIUBUAYAIBHBIA NPEINPUHAMATEIL HEOAHOKPATHO W TPH 3TOM rpydo
HApYIIAET UCKITFOUMTENBHBIC MPaBa, Cya B cumy 1. 2 ¢r. 61 'K PO MoKeT NpuHATH
pelIEHUE O €ro JMKBHJALUMK MO TPeOOBaHWIO MPOKypopa. B ToM ciydae ecim

nogoO0HOE  HApYIICHWE  COBEPIIMI  TPaXAAaHWH, €ro  JEATEIbHOCTh  Kak

3% Kanuneia B.M., Apcanykaea M.C. 3amura nmpoKypopoM Mpas, CBOOOI U 3aKOHHBIX MHTEPECOB
rpakIaH M OpPraHU3aLUN B TPAKIAHCKOM CyIonpou3Boactee. // Poccuiickuii cyapsi. — 2007, - Ne 7.
- C. 23-26.
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WHAMBHAYAIbHOTO TPEANPUHAMATENS MOKET OBITh MPEKPALEHA MO PELICHUIO WA
OPUTOBOPY cyda. B kadyecTBe mpuMmepa MOKHO NpuBeCTH PelieHne ApOUTPakHOTO
Cyna PoctoBckoli 0051acTi, B KOTOPOM Cy[ MO TPeOOBAHUIO MEPBOTO 3aMECTUTENS
OPOKypopa MPEKPATHST AEATEIbHOCTh WHAWBHIYAJBHOTO NpPEANpUHUMATENs Oe3
00pa30BaHKs FOPUANYECKOTO LA™,

Taroxe TpoKypop MOKET TPeOOBATh JIMKBUJALMH FOPHINYECKOTO JINLA B CBSI3U
C MPOBEACHUEM UM TEPPOPUCTHUYECKON MM SKCTPEMUCTCKOM NEATEIBHOCTH.

VY4acTBys B TPaKIAHCKOM CYJIOMPOU3BOACTBE, TPOKYPOP MPOU3BOAUT OXPaHy:
- myOIMYHOTO OPSAIKA;

- paB, CBOOOI M 3aKOHHBIX HHTEPECOB MPAXKAAH,

- MyOJIMYHBIX WHTEPECOB, @ MMEHHO OQUIMAIBHO NPU3HAHHBIX TOCYAAPCTBOM M
OOECNEUYCHHBIX TMPAaBOM HWHTEPECOB COLMAIBHONH OOIIHOCTH, YAOBJIETBOPEHUE
KOTOPBIX SIBJISIETCS MPUOPUTETOM M TapPAHTHUEH €€ CYHICCTBOBAHWS W Pa3BUTHSIL.
HeonpeneneHnuplid Kpyr ULl BEICTYNAET HOCUTENEM MyOJIMYHBIX MHTEPECOB, TAK K€
HOCHUTEIEM NYOJHMYHBIX WHTEPECOB BBICTYNAOT W HMHCTUTYTHl TOCYAAPCTBEHHOM
BJIaCcTH, Takue kak Poccuiickas denepanns, cyowekTol Poceniickoii deaepanum, uiu
MYHHLIAMATIbHBIE 00PA30BaHMSI.

B 3TOoM ciydae monx HEONMPEACIEHHBIM KPYTrOM JIAL, HEOOXOAMMO MOHMMATH
JOBOJIBHO 3HAQUMTENIBHBIA KPYr JHIL, KaXA0€ W3 KOTOPBIX B OTACIBHOCTH
HEBO3MO)KHO KOHKPETHM3MpPOBaTh, a WX OOIIEe HEBO3MOXHO HWCYHCIUTH. Tak,
HanpuMmep, BepxOBHBIA CyJ nan pa3bsiCHEHUE, KOTOPOE KacaeTcs MPOKypopa B
IPAXIAHCKOM TPOLECCE, TaK B YACTHOCTM BEpXOBHBIM CyJa OTMETWI, YTO MOJ
HEOMPEACIEHHBIM KPYTrOM JIMI, HEOOXOAMMO MOHHMMATh TAaKOE WX KOJMYECTBO W
TAKUX JIML, KOTOPbIE HE MOTYT ObITh B MOJHOW MEpE WHIAMBUAYAIM3UPOBAHBI, HE
MOTYT OBITh MPHUBJICYEHBI B TPAKAAHCKHIA MPOLECC B KAYECTBE MCTIOB, CICAYET

INIOHKMMAaThb TaKOC HMX KOJIHMYCCTBO KW TAaKWX JIMI  KOTOPBIC  HCBO3MOJKHO

% Pemenne Apourpaknoro Cyna Pocrosckoii obmactu ot 16.08.2013 mo nemy Ne AS53-8222/2013.
// URL: http://docs.cntd.ru/document/470472821 ([lata obpamenns 14.02.2015).
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WHIUBU Iy ATM3UPOBATH, MPUBJIEYb B NMPOLECC KAaK MCTUOB, YKa3arb B PEUICHUU, U
PELIUTEL BOIPOC O MPaBax U 00I3aHHOCTIX KaXKIOr0 W3 HUX IPU paspenieHun aea’’.

Crnenyer ckasarb, 4TO B HEONPEACIIEHHBIN KPYT JIMLL MOT'YT BXOAUTBH HE TOJIBKO
(pU3nYECKUE IMIA, HO U FOPUANYECKHE JTULIA.

Cnenyer OCTaHOBHTBCS HA TAaKOM MPUHUMIE KAaK 3aKOHHOCTb, KOTOpas
npeacTaBisieT co00i (PyHAaMEHTANBHBIN NPUHLIMI TPAKIAHCKOrO Mpouecca U 0JTHO
U3 HEOOXOIMMBIX YCJIOBHN MPaBOCYAMS B TPAKIAHCKUX JENaX, 4YTO CIECAYET M3
HOpPMBI 4. 2 cT. 15 Koncturyuun P®, B yactHOCTH B KOHCTUTYLLIMM TOBOPUTCS, YTO
«Opranbl  TOCYJApCTBEHHOW  BJIACTHM, OPraHbl MECTHOrO  CaMOYIIPABIICHUS,
JOJDKHOCTHBIE  JIMIA, TPaKJAHE M HMX OOBEAUHEHUs 00si3aHbl  COONIOAATH
Konctutyumto PO wm 3axkonsl PO®Oy. [IpuHIMI 3aKOHHOCTH BKIIFOYAET B CeOs
OMPEACTIEHHOrO0 poja TpeOOBaHUS K CyAy, O NPAaBHJIBHOCTA NPUMEHECHUS HOPM
MaTepUAIbHOrO TMpaBa, a TaKk k€ TpeOOBaHUS O COBEPIICHWM CyAAMHU
MPOLECCYANBHBIX ACHCTBUI, PYKOBOACTBYSCH IPH 3TOM TOJIBKO JIMIIB 3aKOHOM, a TaK
K€ TpeOOBaHMsA K WMHBIM YYaCTHHKAM IMpolecca coOMoAarh MPOLECCYATbHOE W
MaTEPUAIBHOE 3aKOHOATENBCTBO MPHA PACCMOTPEHNHU IPAKAAHCKHUX JEIL.

B ocymecTBiaeHrn mpaBoCcyausi 3aKOHHOCTh TOBOPUT O TOM, YTO JTOJIKHBI OBITh
peaIM30BaHbl OCHOBHBIE 33Ja4M TPAXKIAHCKOTO IMPOLECCA, K KOTOPbIM B YaCTHOCTH
OTHOCATCS: CBOEBPEMEHHOE, A ITIABHOE MPABUIIBHOE, B PAMKAX 3aKOHA PACCMOTPEHUE
IPaXIAHCKOI0 J€]Ia U €r0 Pa3peLICHUE JUIsl TOrO YTO OBl 3alUTATh HAPYLICHHBIE WA
OCMapyBacMble MpaBa, CBOOOABI W 3aKOHHBIE HWHTEPECHl TPAXKIAH, a TakK Ke
opraHu3anuii, u mpasa u uHTepechl Poccuiickoit deaepanmu, cyobekToB Poccuiickoit
denepany 1 MyHALMNATBHBIX 00pa30BaHUH.

Jlist Toro 4uro Obl Obuta oOecnedeHa 3aKOHHOCTb, HEOOXOIUMBI CJIECITYIOUINE
YCIIOBHS:

- HE3aBUCUMOCTD CYJICH U UX MOJTYMHEHUE TOJIBKO 3aKOHY,

- peayM3anys Mpap rpaXkaaH U OPraHU3alrid HA TOCTYH K MPABOCY U0,

% 0630p Cynebnoit npaktuku Bepxosroro Cyna P® 3a nepsbiii kBaptan 2014 rona. / broynerens
Bepxosnoro Cyna P®. —2014. - Ne 11.
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- COOTBETCTBHE  MpOLECAypPhl  CyAcOHOro  pasz0duparenbeTBa  TPpeOOBAHUSM
[IPOLIECCYAIIBHOTO 3aK0HA;

- FapaHTHs MPOLECCYATIbHBIX NTPAB YYACTHUKOB I'PAYKIAHCKOTO CYIOIPOU3BOACTBA,

-  pa3peuicHHE CydaMu TPOKIAHCKUX Jesl Ha OocHOoBe KoHcturyuuu PO,
MEXIYHAPOAHBIX JOrOBOpoB P®d, (enepaabHbIX KOHCTHTYLIMOHHBIX 3aKOHOB,
HOPMAaTUBHO-NIPAaBOBBIX akTOB Ilpe3uaenrta PO, HOpMaTHMBHO-IPABOBBIX AaKTOB
[IpaBurensctBa PO, 1 nHbiMu aktamu PO;

- CBOEBPEMEHHOE MCIIOJIHEHHE BCTYIUBLINX B 3aKOHHYIO CHIIY CyI€OHBIX aKToB* !,

Takum o00pa3oM, METOAOM MNPOKYPOPCKOrO BO3JACHCTBHAS Ha HAPYLICHHE
3aKOHHOCTH B TPOKIAHCKUX JejaX SABJIIETCA HCIOIB30BaHUE MPOKYPOPOM
COBOKYITHOCTH NPEAYCMOTPEHHBIX MPAXAAHCKUM 3aKOHOIATEIBCTBOM IMOTHOMOYHMA,
KOTOPBIMH OIPEJIENIEH MPABOBON CTATYC MPOKYpOpa B IPAKIAHCKOM ITPOLIECCE.

J1eaTEeNbHOCTh MPOKYPOpa B TPAKIAHCKOM MPOLECCE, a BEPHEE LEb TaKOM
NEATENBHOCTH, MPOU3BOJHA OT LENM AEATENILHOCTA CaMOW MPOKYPATyphl B LEJIOM.
3aKIOYacTCs LENb  ACATENIBHOCTA NPOKYpOpa B TIPAKIAHCKOM IMPOLECCE B
COJEHCTBUM MPABOCYIUIO, 3aIIUTE MPaB U CBOOO YEJIOBEKA M TPAKIAHWHA, B 3AIIUTE
nyONMYHBIX MHTEPECOB M B YKPEIUICHMH 3aKOHHOCTM TP  MPOU3BOJCTBE
IPAKIAHCKOIO JIENA.

B rpaxpmaHckoM Mpolecce IOJHOMOYMS MPOKYpopa 3akIOYaroTcs B
COBOKYITHOCTH IIpaB U 00s13aHHOCTEH, KOTOpbIE TpeaycMOTpeHbl [ TIK PD. YunteiBas
YCTAHOBJICHHBIE 3aKOHOM OTPaHWYCHUSI IPOKYPOP UMEET MPABO OOPATUTHCS B CYA C
UCKaMW WM 3adBJICHUSIMM B HMHTEpPECax TPOXAAH WM NyOJIMYHBIX HMHTEPECOB,
BCTYMATh B MPOLECC AL TOTO YTO OBI MO AENY JaTh 3aKJIFOUYCHUE, MHULIMMPOBATH 110
CBOEH MHULMATHBE MEPECMOTP TOTO WJIA WHOIO NMOCTAHOBJICHUSA B alCIUILMOHHOMN,

K&CC&HHOHHOﬁ, HaI[30pH0ﬁ HHCTAHIHAX, 110 BHOBb OTKPBIBINNMCA 00CTOATEILCTBAM.

1 BaiiunkoB A.@. IIpoOnemsl yuacTuss mpOKypopa B TIPaKOAaHCKOM CYIOIPOU3BOICTBE B CyJe
nepsoii uHcTanuuu. // FOpunuyueckue Hayku. — 2009, - Ne 5. — C. 91-92.
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Jliisg Toro 4to Obl peann3oBaTh NPEAOCTABIEHHBIE MPOKYPOPY MOJTHOMOYHS B
IPOKOAHCKOM  IIPOLIECCE, MPOKYPOpP HANEIEH ONPEACICHHBIMA  IIPABOBBIMU
CPEACTBAMHY.

B Hayke HeT €IMHOro MHEHHS OTHOCHUTENILHO MOHATHS MPAaBOBOE CPEACTBO.
OTOT TEPMHH MOXKET yHNOTPEOSATHCS B COBEPIICHHO PA3JMYHBIX €r0 3HAYCHUSX,
HarpuMep: B LEJOM MPUMEHUTEIBHO K MPaBy, B OTHOLICHUH PA3JIMYHBIX PEXUMOB
[IPABOBOIr0 PETYJIMPOBAHUS, JJIIEMEHTAM €r0 MEXaHU3MA.

IIpaBoBBIE CpeACTBA, KOTOPBIE IPOKYPOP MCHOJNB3YET B TIPAKIAHCKOM
npolecce, 3TO  MPEAYCMOTPEHHBIE  3aKOHOJATENBLCTBOM  (DOPMBI  peann3alyy
NOJHOMOYMI MPOKypopa MO YYaCTHIO B PACCMOTPEHHMM €N B Cyldax oOwmen
IOpUCIUKIUK. VX raBHas 0COOEHHOCTBH 3aKIIFOYACTCS B CTPOrOW pernmamMeHTaluu
OCHOBAaHMI M mopsaka npuMmeHeHuss Hopmamu [TIK PD. D10 roBoput 0 TOM, 4TO
OHH:

- IPEAYCMOTPEHBI HOPMaMH IPAKIAHCKOTO MPOLECCYAIIBHOTO MTPaBa;

- XaPaKTEPU3YIOT MPOLECCYAIBHBIE TOJTHOMOYMS M OOS3aHHOCTH B WX JUHAMHKE, B
peanu3anyu Ipyu JOCTHKEHUH LEIH 3allUATHl 1PaBa,

- TOPEANoiararoT, UX NPUMEHEHUE W WCHOJIB30BAHWE B Cllyyasix U B IOPSAIKE,
KOTOPBIN YCTAaHOBJIEH B 3aKOHE,

- BBLICTYIAKOT 3BEHLAMU OJIHOM IIENOCTHOCTH, MEKIY HUMH €CTh [Ty0oKas CBI3L ™.

Takas cBs3b NPOSIBISAETCS B TOM, YTO IIPABOBBIE CPEACTBA, KOTOPBIE B
IPOKIAHCKOM MPOLECCE HUCMONB3YET MPOKYPOP, B3aMMHO OOYCIIaBIMBAKOT W
JOIIOIHSAIOT APYT Apyra.

Hanpumep, HOpMaTUBHO-IIPABOBBIE AKTHI, KOTOPBIE OCIIAPUBACT IPOKYPOP, U
KOTOPBIE COACPXKAT KOPPYNLUMOHHBIE (DAKTOPBI, MPECIECAYET HECKONBKO LENEH:
3aIIUTY [PaB HEONPEHCIICHHOIO pyra JIAL, YCTpAaHEHWE HApYLICHUA 3aKOHA U

NPEAYNPEKICHAE HOBBIX HAPYIIECHUH.

2 T'ypeea O.A. IlpobOnembl ompeneneHuss MPABOBOIO CTaTyca MPOKypopa B TPaKIAHCKOM
npouecce. // Apburpaxkublil u rpaxkaanckuii mponecc. — 2010, - Ne 8. — C. 16-19.
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K 1paBOBBIM CpeICTBA, KOTOPbIE B MPOIECCE HCIOJB3YET TPOKYPOP
OTHOCATCS. MCKOBOE 3asBIIEHUE, 3asBIEHHE MPOKYpOpa B aapec MPEeACceaarTeis Mo
TMOBOJly YCKOPEHHsSI PAacCMOTPEHHs JeNa; 3asBlieHHE 00 OTBOJE CYyJIbH, SKCIEPTa,
CHENUAINCTA, TIEPEBOIUMKA, CEKpeTaps CyAeOHOro 3aceanus M T.IL; XOAaTaiCTBO;
3AKJTFOYEHHE TI0 PE3yJIbTaTaM PaccMOTpPeHMs jeia. Takde MpaBoBBIE CPEIACTBA 3TO
HEOTHEMIIEMBIA DIIEMEHT €IMHOrO TOCYJAPCTBEHHOIO MEXaHM3Ma OOeCIeUeH s
3aKOHHOCTH W 3aIlMTHI IIPaB IPAKAAH, Iy OIMYHBIX HHTEPECOB.

JlaBas cBOe 3aKIIOYEHHE MO JEiy, TPUHOCS NPEACTABICHHE O TEPECMOTPE
CyIeOHBIX TOCTAHOBJICHHIA, TPOKYPOP, TAKAM 00Pa3OM, HE OCYIIECTBIISET HaA30PHON
NIEATENHLHOCTH 3a CyJ0M. Y TPOKYpOpa HET BIACTHBIX IIOJHOMOYHMIA, U OH HE BIIPABE
JaBaTh Cyly KaKMX TO yKasaHWH, COOCTBEHHO KaK W OCTAIbHBIM YYACTHHKAM
nporiecca. [IpoKypop XOTs W JaeT PeKOMEHIAIWH CYAy, HO TE€M HE MEHee I
IOCJIEHETO OHM HE SBJIAIOTCA 00S3aTENbHBIMH, a IPEACTABICHUS MPOKYpopa He
HOCSAT 3apaHee YCTAHOBJIECHHOW CHJIbI, MalO TOrO MO FOPHANYECKOMY 3HAYCHHIO
PEICTABJIEHAE TIPOKYPOPA HOCHT XapakTep sKano0bl, K IPUMEPY JIUII, y4aCTBYFOLINX
B jene. CeroaHs B3aMMOJECHCTBHE MEXKIY MPOKYPATYpOM W CYAOM BBITJISAUT Kak
npobiaemMa COTPYJHHYECTBA W B3aUMHOIO KOHTPOIS, XOTS TAKOE COTPYIHHYECTBO
MEKILY CYJIOM M IPOKYPATYypOil MOBHIIAET YPOBEHL 3aKOHHOCTH U (P (HEKTHBHOCTH
PAaBOOXPAHUTENLHON AEATEIBHOCTH .

YV mpokypopa €CTh HHTEPEC B MCXOJE JeNa, KOTOPBIA 0OyCclaBIMBaeTCs
cnerupuKoil ero rocyaapcTBEHHBIX (PYHKIWH. J[eITENBHOCTE MPOKYPOpa B CYE
HOCHT SIPKO BBIPOKEHHBIM MyOIMYHBIA XapakTep. B BUIy 5TOr0 MPOKYPOPY MOXKET
3asBIISTBCS OTBOJL, 1O TEM OCHOBAHHSM, YTO M Cy/bE, 38 HCKIFOUCHHEM CITydast, eClii
B IPEILIAYIINEM PACCMOTPEHUH JIEIa YIyBCTBOBAI TOT JKe IPOKYPOP. DTO MOJNIOIKEHUE
JIA€T BO3MOXKHOCTH TOBOPUTH O IPOKYPOPE, KaK O TOCYAAPCTBEHHOM IOBEPEHHOM B

AcJ1axX 3aKOHHOCTH.

 Tomuno A 1O. TIpokypop B rpa’kIaHCKOM CYIOMPOU3BOACTBE. MPOOIEMbI ONPEAe/ICHUS] TPAHHI]
yuacTus. // BecTHUK 4enssOMHCKOro rocynapcTBeHHOro yuusepcutera. — 2008. - Ne 31. — C. 67-74.
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JlesaTenbHOCTh TPOKYPOpa JOBOJIBHO MHOTOTPAHHA M TPEOYeT 3HAYMTENbHBIX
3arpar BpeMEHU U chil. M Kak clIeACTBUE 3HAYUTENBHBIX YET0BEYECKUX PECYPCOB, B
BU/IE YETO BO3HUKACT HEOOXOAUMOCTD B ONPEACTICHUH €€ MPUOPUTETOB.

Tak, k mpumepy, 4. 3 cr. 45 I'TIK P® rosoput 00 ywyacTuum OpoKypopa B
PACCMOTPEHUN TAKUX [JE€JI KaK BBICEJICHHWE WM BOCCTAHOBJICHHE TpaKIaHWHA Ha
padoTe ¢ BO3MEIICHUEM €MY HAHECEHHOIO BPEIa, a TaK K€ BO3MEIIECHUE BpEna,
KOTOpBIA OB MPUYAHEH KU3HW WIA 3J0POBBIO B PE3yJbTaTe Kakux JUO0
Ype3BbIYAHBIX CATYALMA HOCALIMX TEXHOINEHHBIX WA NPUPOIHBINA XapakTep. Tak
K€ TIPOKYPOP IMIPUHUMAET YYaCTHE B AEJE U JACT 10 AETY 3aKIIFOYECHUE, €CJIA BOIPOC
UACT O BBICETICHUM TPAKIAaHMHA WA O BOCCTAHOBJICHMH €ro Ha padore. Tak ke
IIPOKYPOP NMPUHUMAET YYaCTHE B JEJIE, B CIIyYaAE €CIIU UCTELl WJIA OTBETYUK HE MOYKET
3TOTO CHENaTh U3 32 COCTOSHUS CBOETO 310POBbS, HEACECIIOCOOHOCTH WU €CIIU CIIOP
npuodpen 0codoe 0OIMECTBEHHOE 3HAUECHUE.

[IpropuTeThl AEATENBHOCTH NMPOKYPOpa B IMPOLIECCE MO TPAKIAHCKUM Aciam
ONPEACTIAOTCA MPUOPUTETAMH KOHCTUTYIHMOHHBIMH, 4 TaK >K€ MOTPEOHOCTAMU
SKOHOMHYECKOTO PA3BUTHSL, COLMAIBHOTO pasButus* . [Togo6GHOro poaa mpUOPHTETHE
rOBOPAT 00 aKTyalM3upyroUMiics cdepe MpaBOBBIX OTHOLICHWH, KOTOPBIE TMOA
BO3JCHCTBUEM  KOMIUIEKCOB  IMOJMUTHYECKUX, OKOHOMHYECKHX, COLMAIIBHBIX,
NPABOBBIX M MHBIX YCJIOBHHA TAaK WIA MHA4YE€ OKA3bIBAIOT CBOE BIMSHHME Ha oOwIce
COCTOSIHME 3aKOHHOCTM M MPABONOPSIKA B CTPAHE, HAMOHAIBHOW OE30MaCHOCTH,
BBITIOJTHEHME PA3JIMYHBIX IEPBOOYEPEIHBIX 3a1a4 I'OCY AAPCTBEHHOIO, COLIMAIBHOTO U
XO3SIICTBEHHOTO CTPOMTENBCTBA M B CBSA3H C 3TUM TPEOYIOT MEPBOOYEPEIHBIX MEP
BO3JICUCTBUA KaK CaMO#l MPOKYPaATypbl, TAK U KOOPAUHUPYEMOU €0 AECATEIBHOCTH
[IPABOOXPAHUTENIBHBIX OPraHOB.

Takum 00pa3om, MOABOJSA UTOT, MO>KHO CHIENATh TAKHE BBIBOJIBI:

VYyactre TpoKypopa B IPaKIaHCKOM MPOLIECCE 3aKITI0YACTCS, MPEKIAE BCETO, B

TOM, YTO YYacTHE€ MPOKypopa CHOCOOCTBYET B paMKax IPaKIaHCKOro

#“TagusitoBa M.B. 3amura npokypopoM 4aCTHBIX HHTEPECOB B IPA’KIAHCKOM CyIONPOU3BOACTBE. //
3akoHHOCTB. — 2010. - Ne 11. — C. 44-46.
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CYJONMPOM3BOJACTBA B CyJdax OOWICH FOPUCAMKIMM TPEAYNPEXNATh U YCTPAHAThH
HAPYLICHHUE NPAB U 3aKOHHBIX MHTEPECOB IPakK/aH, MyOJMYHBIX HHTEPECOB B ceEpe
IPOKIAHCKUX, CEMEHHBIX, TPYAOBBIX, JKUJIMIIHBIX, 3€MEJbHBIX, IKOJOTMUECKUX M
JAPYruX MPaBOOTHOLICHUH, a TaK K€ 3aKOHHOCTh TPAKIAHCKOIO CYJIOTPOM3BOACTBA,
WX 3alUTA.

VY4acTBys B TPAKIAHCKOM CYJIOMPOU3BOACTBE, TPOKYPOP MPOU3BOAUT OXPAHY:
- myOMMYHOTO MOPSAIKA;
- paB, cBOOOI M 3aKOHHBIX HHTEPECOB MPAXKAAH,
- nyOJMYHBIX MHTEPECOB, @ UMEHHO OQUIMAIBHO MPU3HAHHBIX TOCYAAPCTBOM M
OOECMEUYECHHBIX TMPAaBOM HWHTEPECOB COLMAIBHON OOIIHOCTH, YAOBJIETBOPEHUE
KOTOPBIX SIBJSIETCS MPUOPUTETOM M TAPAHTHECH €€ CYIICCTBOBAHUS U PA3BUTHSL.

[IpenHa3zHaueHME MPOKYypOpa MO OCYIIECTBICHUIO TOCY IAPCTBEHHON MPaBOBOM
3aIIUTHl PEATM3YETCS B JEATEIBHOCTH MPOKYPOpa 4Ye€pe3 BBISIBICHUE HAPyLICHHN
paB U 3aKOHHBIX WHTEPECOB IPAXKAAH, & TaK e MyOJUYHBIX UHTEPECOB U MPUHSITHE
MEP K UX YCTPAHEHUIO B paMKax I'PaKIaHCKOTO CYAOMPOU3BOJICTBA, U B BBISBICHUU
HApYyLIECHUH TpaB YYaCTHUKOB TPAXKAAHCKOTO MpOlecca M MPUHATHM MEP K MX
yCTpaHEHHI0. Peanunsyercss JaHHOE MPpeAHA3HAYEHUE YTEM 0OpallieHns MPOKYpopa B
CYJl B MHTEpECaxX IPaXIaH U MyOJIMYHBIX MHTEPECOB. Tak ke Takoe MpeaHa3HAYCHHUE
HAXOAWT CBOE BBIPAKEHUE B ACHCTBHAX MPOKYPOPAa, KOTOPBIH B MPOLIECC BCTYMACT
JUIS TOro, 4TO OBl JaTh 3aKJIIOUCHUE U 3a9BUTh XOJATAMCTBO O BLI3OBE CBUACTEIICH,
00 ucTpeOoBaHMM HEOOXOAMMBIX JOKA3aTeIbCTB, TO €CTh MPOKYPOP NPUHUMAET
MEPBI K MPAaBUIIBHOMY PA3PEIICHUIO COPA W KAK CIICICTBUE, MPOKYPOP MPUHUMACT

MEPBI K TPEIOTBPAIIICHHUIO MJTH K 3alUTE MPaB CTOPOHBI 1O AETY (TPETHETO JINIIA).

2.3. Tperbu iuna

PaccmoTpum ans Hadana oOmee moHsThe Tperbux juu. Tak, C.H. AGpamoB
OJTHUM M3 TIEPBBIX a1 MOHATHE TPETHUX JIHILL, KOTOPOE 3BYYHT CIIECAYIOMIMM 00pa3oM:

JIMLI0, KOTOPOE BCTYMAET WU MPUBJICKACTCS B IPAKIAHCKHIA MPOLIECCE, KOTOPBIH yike
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BEJETCSI MEKAY APYTMMHU JHMLIAMHU IJIE TOTO YTO Obl 3aIlMTUTh CBOW TPAXKIAHCKHE
CaMOCTOSATENBHO 3asBJICHHBIE NTPABa MO MPEAMETY CIOpPa MEXKAY NMEPBOHAYAIBHBIMU
CTOpPOHAMH JINOO AJIsl 3aIIMTBI CBOErO CaMOCTOSITENIBHOIO MHTEpeca O3 3asBICHUS
CaMOCTOSITENILHOTO TpeOOBaHUsI HAa MPEAMET CHOPA, HA3BIBACTCS TPETbUM JIMIIOM B
IPaKIAHCKOM Tporecce™.

CerogHss moj TPETBMMHM JIMIIAMH TOHHMAKOT JIAL, KOTOPBIE 3asBISIOT
CaMOCTOSITENIbHBIE TPEOOBaHUSI MO MPEAMETY CHOpPa M JIML, KOTOPBIE HE 3asBISOT
CaMOCTOSITENIbHBIX TPEOOBAHWNA. 3HAYCHHUE TOHATHS TPETHUX JIMI] B TPAKIAHCKOM
MPOLIECCE 3AKITFOYAETCA B TOM, YTO OHO PACKPBIBACT CBS3b MEKAY T'PAKAAHCKUMHU
(MaTepHaJIbHBIMK ) ¥ TPAKAAHCKO-MTPOLECCYATbHBIMUA OTHOIICHUSIMH, & TAK K€ CBS3b
MEXKIY OTACIIbHBIMH 3JIEMEHTAMHU 3THX MTPABOOTHOWICHUN U UX CYOBEKTaMHU.

Ecnu o0patuTe BHUMAaHWE HA YKA3aHHOE BBIIIC ONPEACICHHE TPETHUX JIHII,
kotopele ganmu H.A. Yeumna, J[.M. YUewer u U.B. PemetHukoBa, TO Clenyer
OPU3HATBECS B TOM, YTO OHO BCE XK€ HE B MOJHOW MEPE YUMTHIBAET TAKOW MPU3HAK
TPETHHX JIML, KAK UX BO3MOKHOCTh ITPUBJICUEHUS B MPOLIECC, KOTOPBINA YK€ HAYAJICS.

Tak >xe cneayer oOpaTuTh BHUMAHKE, YTO B HAyKE ObUTO W IPYro€ MHEHHE MO
MOBOJLY MOHATHUS TPETHUX JIMLL, TaK, K NTPUMEPY, A.A. ApPryHoBa, FrOBOPUT O TOM, YTO
B TAKOM OMPEACICHUH HEOOXOAMMO YETKO OTPA3UTh €r0 CBSA3b ¢ MATCPHAIbHBIMU
NPaBOOTHOIIEHUAMU. CIENyET OTMETUTD, YTO YKA3aHUE HA TAKYKO LIENIb y4acTus B
OPOLECCE TPETHEr0 JIMIA, KAK 3alluTa COOCTBEHHBIX CYOBEKTHBHBIX NpaB W
MHTEPECOB HE B TOJIHOM MEPE OTPAKACT NAHHYIO CBS3b, €TI0 B TOM, YTO B OTOM
Cllydae HEACHO KAaKO€ J>K€ MECTO MM 3TOM 3aHMMAET TPEThE JIMLO BO BCEH
COBOKYITHOCTA MAaTE€PUAIBHBIX MPABOBBIX OTHOLICHWH. TPEThE NUIO BHICTYNAET B
KAQUeCTBE YYaCTHUKA CIIOPHOTO NPABOOTHOLICHHS, KOTOPOE SBIISIETCS MPEAMETOM
pasOuparensctBa B cyae. Cneayer OTMETHUTb, YTO TPEThE JIMLO INPUBICKACTCS B
IPOLECC, KOTOPBIA yxe Haudaics. TpeTbe MO BCTYNaeT (MPUBJICKAETCS) B YK

HavaBIUics mpoiiecc. Ha TOT MOMEHT, Korja TPETbe JIMIO BCTYMACT B MPOIIECC

> MunekoB M.A. K Bompocy 00 OCHOBaHWM BO3HHKHOBEHUS IPaB TPETHETO JIMLA MO JOTOBOPY B
NOJIb3Y TpeThero juna. // 3amuTa yacTHbIX npas. — Mpkytck. — 2012, — C. 81-87..
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HEJb3sl ONPEACNCHHO CKa3aTh BBICTYNMAET OH YYACTHUKOM ATOTO MPABOOTHOLICHUS
WIH HET. J[aHHBII BOMPOC CyJA PEIIAET MOCIE TOrO KakK AeI0 OyAeT UM PacCMOTPEHO
N0 CYLIECTBY, MOCJIE TOTO KaK CyJI0M OYIET BBISICHEHA €ro (pakTUYeCKas, a TaK >Ke
npoueccyaibHas cTopoHa. Takum o0pa3oM, BOOJHE OMPEACTEHHO MOKHO TOBOPUTH O
TOM, YTO TPEThE JIUIO 3TO TOJBKO MPENOIAracMblii yHaCTHUK B3aMMOCBSI3aHHOTO CO
CMoOpoM oTHoLIeHUs. [laBasi 000CHOBaHME MPHUBEAECHHON MO3MIIMM aBTOP yKa3bIBacT
CIeayrouiee.

Bo-nepBbix, B IUTEpPAType B COBETCKOE BpeMs ObLIa Takas TOUKA 3PEHUS, B
CUJTy KOTOPOH HA MOMEHT BO30Y>KJIEHUS JI€Na B CYJI€ MEXKITY CTOPOHAMHU OTCYTCTBYET
CIOPHOE MATEPHAIBHOE MPABOOTHOLICHHE MEKIY CTOPOHAMH, a ObIBAE€T 4TO CHopa
MEXIYy CTOPOHAMM HET BOBCE. [[pHBOIMIIOCH B KAYECTBE MPUMEPA JIENO0, B KOTOPOM
YCTaHABIMBAJIOCh OTLHOBCTBO. Tak, Hampumep, A.®. Ko3/loB TOBOpWI, YTO
MaTepUaAIbHOE OTHOIIEHUE MEXIY OTIOM U PeOCHKOM BO3HMKAET C TOIO MOMEHTA,
Korja cyneOHoe penieHre ObUTO 3apErUCTPUPOBAHO 3arcOM, TaKUM 00pa3oM Kak Cy [l
Tak ¥ oprad 3AI'C co3matoT MEKIy OTLIOM B PEOEHKOM MaTrepHalIbHbIC OTHOLICHHS,
KOTOPBIX A0 3TOT0 MOMEHTa MPOCTO He Obw10. Ecnu HET cyaeOHOro pemenus, To ¢
NOJIHON YBEPEHHOCTHIO TOBOPUTH O TAKOM MPABOOTHOLICHUM HEJb3sl. A TaK ke €ro
HEBO3MOKHO OCYIIECTBUThH MPUHYAUTENILHO, COOCTBEHHO KaK M B JAPYrUX Jejax, B
KOTOPBIX OTBETUMK HE MPU3HACT (PAKTOB, M MPABOBBIX MOCIEICTBHIA KOTOPbIE U3 HUX
BbITeKatOT. (Co3maBarte MpPaBO Cyd HE MOXKET N0 ONPEACICHHIO, CYI 3TO
rOCYJapCTBEHHbI M BIACTHBI OpraH, KOTOPbIH B KOHKPETHBIX KMU3HEHHBIX
CUTYaLUsX PUMEHSIET HOPMBI MATEPUAILHOrO mpaBa’d.

Korma B mopsiake MCKOBOrO MPOM3BOACTBA BO30YXKIAETCS YTOJIOBHOE IO,
OPENONaracTCs 4ro MEXAy CyOBbeKTaMU UMEETCS MaTepUabHOE MPABOOTHOILICHUE,
WHAue TPAKAAHCKOE CYIOMPOU3BOJCTBO MPOCTO HE MOXKET BO3HUKHYTh. C ydyeToM
BbIllIECKa3aHHOTO B.H. ApryHoB maeT cienyrollee OnpeacsicHUe MOHATUS TPEThbUX

JHI] B COBETCKOM TPaKTAHCKOM mporiecce: "TpeTbu Juia — MpencTaBisiioT coOoi

4% MunpkoB M.A. K Bompocy 00 OCHOBaHHMH BO3HHKHOBEHHS MPAB TPETHETO JIMIA MO JOTOBOPY B
NOJIb3y TPEThEro Jmua. // 3amura YacTHBIX NpaB. NMPOOJEeMbl TEOPUU U MPAKTUKU. Marepuaisl
MEKIYHApOIHOW HAyYHO-IIPAKTH4EeCKOH koHpepeHun. — UpkyTtck. —2012. — C. 81-87.
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NPENONIaraéMbiX YYaCTHUKOB MATE€PUAIbHOTO MPABOOTHOILIEHUS, KOTOPBIE TaK WK
WHAue CBSA3aHbl CO CIOPHBIM OTHOUICHHUEM, KOTOPOE BBICTYMAET MPEAMETOM
pazOuparenbeTBa B cyle. TpeTbu Jiuila MOTYT BCTYNATh WM MPUBJEKATHCS YKE B
HAUABUIMKICS MPOLECC JUIsl TOTO 4TO Obl 3alUTUTh CBOM MPAaBa U UHTEPECH. Takum
o0pazoM, aBTOp FOBOPUT 00 00IIEM MPU3HAKE TPETHUX JIMI, 4 UMEHHO TO, YTO TPEThU
JWlla 3TO MPEANojaraéMble yYaCTHMKM CIIOPHOTO MPaBOOTHONICHUs. Takoil ke
BBIBOJ] HAXOJUT CBOE OTPAKEHHUE B MIPAKTHKE CYI0B" .

OpnHako cieayeT OTMETUThb, YTO €CIM BHUMATEIBHO H3YUUTh A3TY TOUKY
3pEHMS, TO BBIXOAUT, YTO JAHHOE OMPEACICHUE MOAXOIUT HE TOJBKO AJS TPEThUX
JIMILL, HO ¥ JUTsl MUCTIIA U OTBETYMKA.

Korna To wnm umHOe nuno oOpaimaercs B Cya. Juisl TOro 4ro Obl ObUIO
BO30Y)KIIEHO TPAXKAAHCKOE €0, €CTh MPEANOJOKEHUE UYTO KaK HCTell, TaK U
OTBETYUK TPU 3TOM SIBJISIOTCS CYyOBEKTaMHU CHOpa, BHIHECEHHOTO HA pa3pelleHUE
cyaa. Ucten HeceT 00s3aHHOCTD JI0KA3aTh HAJIMUYKME CIOpa, U JIETUTUMHUPOBATH Kak
ceOs, TaK U OTBETYMKA. ITO 3HAYUT, YTO UCTELl JODKEH yKa3aTh, UTO CIIOPHOE MPABO
OPUHAATCKUT UMEHHO eMy. Jlerutumanus K A€y cBsizaHa ¢ CYOBbEKTHBIM COCTABOM
CMOPHOTO MPABOOTHOLIEHUS. DTO TOBOPUT O TOM, YTO MPEANOIAraeMoro cyobekTa
paBa MPU3HAIOT UCTIIOM, & TPENOIAraéMoro CyobeKkTa OTBETCTBEHHOCTH MPU3HAIOT
OTBETUHKOM.

Y4uTBIBasE U30KEHHOE MOKHO C YBEPEHHOCTHIO TOBOPUTH, UTO HaJUICKallEH
CTOPOHOM TPU3HAETCS MpeanojaracMblii CyObEKT CIOPHOTO MPABOOTHOLICHUS WU
OXPaHsIEMOI0 3aKOHOM MHTEpeEca.

AHaNU3Upys CHOPHBIE MPABOOTHOLICHUS, BBISICHIETCS HAAJISKANIMNA XapaKTep
TOH WM WHON CTOpOHBL. TOJMBKO MO pe3yabTaram CyacOHOro pasdupareinbCcTBa
MOKHO B TOJIHOM MEpe W TOYHO YCTAaHOBUTbH SIBJISETCS JIM Ta WM MHAsS CTOPOHA
Hajanexanied. B Tom ciydae, korja mo pe3yibraram jefa OyJIeT BbISCHEHO, UTO

CTOpOHA HC BbBICTYIIACT YYACTHHUKOM CIOPHOIO IHPaBOOTHOLICHMS. To CyaoM

4 I'punienko I'.I'. COMmKeHne MHCTUTYTOB TPETHUX JIMI U MHOKECTBEHHOCTH JIUL] B TPAKAAHCKOM

npaBoBOM 0Osi3aTenbeTBe. // YKypHanm HaydHBIX MyOIMKAUN aCITUPAHTOB U JOKTOPAHTOB. — 2013, -
Ne 5. —C. 58-64.
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OPUHAMAKOTCA HEOOXOIMMBIE MEPBI Ui TOTO 4YTO Obl 3aMEHUTH HEHAUICHKALILYO
CTOPOHY, HAJUIC)KaUIEeH, Mpu 3TOM TPeOyeTCs COMIacue MCTHA. 3aKOHOAATEIBCTBO,
KOTOPOE€ ACHCTBOBAJIO PAHBLIE, MPEAYCMATPUBAJIO, UTO B MPOLECCE ObLIO BO3ZMOMKHO
W3MEHUTh UCTIA, U TOJBKO €CJIM UCTEL HE COrJallajICs HAa 3aMEHY, TOJIBKO TOIna
TPETHE JIMIO BCTYNAJIO B MPOLIECC U MOIJIO 3aBUTh CBOM TPEOOBAHMSI 10 MPEAMETY
cnopa (4. 2 cr. 36 AIIK P® 1995 r.). Tak, Hanmpumep, FOPUAAYECKUE JIMILIA,
o0palaroTcss ¢ HEraTOpHbIM M BUHAMKALMOHHBIMA HWCKAMH, B TO BpEMs Kak
NPUHAUICKALIEE UM UMYLIECTBO MO JOTOBOPY MJIM HA UHBIX 3aKOHHBIX OCHOBAHMSIX
HAaXOAMUTCA y TPEThUX JHL. Takum 00pa3oM, 3TH FOPUAMYECKHE UL MPU3HAKOTCS
HEHAAISKAIMMHY MUCTLHAMH, & CYJIbl 3aMEHSUIM UX HA TUTYJBHBIX BIAACIBICB B CAITY
cT. 36 ATIK PO*.

[TpuBneueHune nuia B MPOLECC B KAUECTBE TPETHETO JIMLA MOKET CBA3BIBATHCS
HE TOJIBKO JIMIIB ¢ MpaBoM perpecca. K mpumepy, B cyeOHOI MPAKTUKE ECTh CIIy4an
NPUBJICYECHHS] TPETHUX JIMLL, KOTOPBIC HE 3aBIISIOT CAMOCTOSATENBHBIX TPEOOBaHUI O
OPEeIMETY CIOpPa, MO JI€NaM KOTOPBIE BBITEKAKOT M3 KWIALIHBIX MPABOOTHOLICHUMN
(MCKM O pa3felie »KWIOH IIIOMAau, O pa3Acie nas B I0MaxX, KOTOPhIC MPUHAIJIEKAT
KCK mmm JICK).

Yyactne B TPaKIaHCKOM IMPOLECCE TPETBUX JIMI 3TO OJMH M3 CIy4acB
YCIIO’)KHEHUS Mpouecca mo CyObeKTHOMY COCTaBy. B BHAYy 3TOr0 TPETBHX JIHILL
HEOOXOMMO OTJMYaTh OT COMCTLIOB M COOTBETYMKOB, Y KOTOPBIX B MPOLIECCE €CTh
CaMOCTOSITENILHOE MOJIOKEHHUE U MX TPEOOBAHMS HE MCKITFOYAIOT APYT APYTa.

Y TpeTbux JHI[ €CTh MATCPUAIBHBIE MPABOOTHOLICHHUS TOJBKO JIAIIL C TEM
JIMIIOM, HA CTOPOHE KOTOPOTO 3TO JIMIO BBICTYMAET. Y JAHHBIX JIUL HET B3aUMOCBSI3H
C IIPOTHUBOIIOJIOKHON CTOPOHOM.

Yyactue B mpouecce TPETbUX JIMI JAaET BO3MOXKHOCTH Oo0Jjiee TMOIHO
UCCIIEIOBATh BCE OOCTOSTENBCTBA JIENA, KOTOPBIE UMEIOT CYIIECTBEHHOE 3HAYCHHE, U

B TO K€ BpPEMsI CHOCOOCTBYIOT Oosiee ObICTPOMY U 3(PPEKTUBHOMY Pa3PEUICHUIO U

% AmmkuH AE. O cebe B Tperbem mune. / COopuuk: Crpanummbl ucropuu (akyibTeTa.
Mockosckuii ['ocynapcreenHbiii O0MacTHON COLMATBHO-TYMAaHUTAPHBIN UHCTHTYT. — KojoMHa. —
2015. - C. 39-46.
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PacCMOTPEHUIO criopa. BCTyIUIEHHE TPETBUX JIML B MPOLECC NAeT BO3MOYKHOCTH

ONPEACTUTh NPaBa MU O0S3aHHOCTH JIPYIMX YYACTHUKOB MPOLECCA W 3AMUTHTH MX

WHTEPECHI, & TAK K€ BBIHECTH B MOJIHOM MEPE 3aKOHHOE U OOOCHOBAHHOE PEILICHUE.
3aKOHOM MPEIYCMOTPEHA BO3MOXKHOCTD YYaCTUs B JIENE JABYX BUJIOB TPETHUX

JIALL

- TPETBH JINIIA, KOTOPBIC 3asBIISIFOT CAMOCTOSTEIbHBIE TPEOOBAHHS,

- TPETBH JINIA, KOTOPBIE CAMOCTOSATENBHBIX TPEOOBAHUI HE 3asBIISIOT.

Kak npaBuino, BCTYIUICHHME TPETBUX JIALl B MPOLECC OCYILECTBIAETCS, Ha
CTaIuu, KOTJa ACJI0 TOTOBUTCS K CyIcOHOMY pa3OuparesbeTBy. B TO ke Bpems B u. 1
cT. 42 T'TIK P® 3ak0H maeT BO3MOXHOCTb BCTYIIUTH B JEJI0 TPETHAM JIMIAM JI0
IPUHATHS CyIOM TIEPBOM HHCTAHIIMU HOCTAHOBJIEHHUS 110 Ay ™.

[Ipy BCTYIUIEHUM B JEH0 TPETBETO JMLA, KaKk C [PEabABICHUEM
CaMOCTOSITENIbHBIX TPeOOBaHUM, TaKk M 0€3 TAKOBBIX PACCMOTPEHUE JEJIa HAYMHAIOT
cHauana. JIroOOH rpakJaHWH WM FOPUAMYECKOE MO, YbH MPAaBA W 3aKOHHBIC
WHTEPECHl HAPYIIEHBI WJIM OCIOPEHBI, UMEKOT NPABO HA CYACOHYIO 3amuTy. TpeTbn
JUIA, KaK C CaMOCTOSATEIbHBIMU TPEOOBaHUSAMHU, TaKk M 0€3 TAKOBBIX SIBIISFOTCS
MPEANONAraéMbIMA YYaCTHUKAMU MHOTO MaTEPUAIIBHOTO MTPABOOTHOLIEHUS, KOTOPOE
CBSI3aHO C MPABOOTHOLICHUSAMM MExAy cropoHamu. Kpome obGecrieueHus: cyObeKTy
[IPaBOBOM 3aIUTHI, KOTOPBIH 10 JETYy HE ABIACTCSA CTOPOHOM, YUACTHE TPETHETO JINLA
JacT BO3MOYKHOCTb OOBEIMHUTH B OJHOM JCJIE BCE BO3MOMKHBIC NOKA3aTEJIbCTBA,
CHOCOOCTBYET  YCKOPEHHWIO  MpOLEcca, MPEIOTBPAIIAET  BBIHECEHHE  CYIOM
MIPOTUBOPEYUBOrO PELICHUSI.

JIuo, KOTOpPOE BCTYMAECT B MPOLECC MEKAY APYTMMH JIMLAMH JJISl 3AILMTHI
CBOEr0 IIpaBa, SABJIAETCA TPETBUM JIMIIOM, KOTOPOE 3asBIIIET CAMOCTOSATEIIBHBIE
TpeOoBaHus. Takue JIniia HECYT BCE MpaBa U 00S3aHHOCTH UCTIA.

[TonmoxkeHue Takoro TPETHETO JIMLA OTHOCUTENILHO NPEAMETA CIOpa, YPaBHEHO

C IpoucCCyalbHbIM ITOJIOKCHHUCM MCTIA, TaK KAaK JIMIO HIICT 3alllMThl CBOUX IIPAB U

¥ Heuaer B.M. KoMmmeHTapuili K TIpakJaHCKOMY MPOLECCYaJbHOMY KOAEKCy Poccuiickoii
Oeneparuu. — 3-e uza. nepepad. u non. — M: Hopma. —2010. — C. 657.
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TpeOyeT, 4To OBl CyJ MPU3HAI CIIOPHOE MPABO HE 3a MCTLIOM WJIH OTBETYMKOM, a
TOJIBKO JIIIb 32 HUM, H JOOMBAETCS, 4TO OBl PEIICHUE OBLIO BEBIHECEHO B €T0 MOJIB3Y.

Crnenyer OTMETHTD, YTO TPEOOBAHUS TPETHUX JIML] PABHO3HAYHBI TPEOOBAHUSM
[IEPBOHAYATILHOIO UCTIA K OTBETUHKY.

JU1s IpaBAIJIBHOTO OTPENETIEHHAS TPOLECCYAIBHOTO MTOM0KEHHUS TPETHETO JIMLIA,
KOTOPOE 3asIBJISIET CAMOCTOSATENBHBIE TPEOOBAHUSL, SIBJIIETCS BOIMPOC, MPEABSBIIACT JIU
JAQHHOE JIMLO CAMOCTOATEIbHBIE TPEOOBAHMS OTHOCUTENBHO MPEAMETA CHOPA.
IlpakTika TOBOPUT O TOM, YTO MCK TPETHErO JHLA, KOTOPOE 3asABIIACT
CaMOCTOSITENIbHBIE  TPEOOBAHUSA, MOKET NPEABIBIATECA K O00EMM CTOpPOHaM
[IEPBOHAYATIBHOIO CNOpPa, KaK K MCTIy, TaK U K OTBETYMKY. B nureparype Takoe
ITOJIOYKEHHE MMOAAEPKUBAKOT MHOTHE YUEHBIE, B YACTHOCTA OTMEYAETCS, YTO CIIOPHBIM
ABJIAETCA PELICHHE BOIpPOca O TOM, K Kakoid U3 MEPBOHAYAIBHBIX CTOPOH
NPEABABIAECTCS MCK  TPETBUM  JIMIOM. Mcexoas W3 CYIMHOCTA — CIIOPHOIO
[IPABOOTHOIIECHUS, CIEAYET NMPU3HATE, YTO BCTYIUICHUE B MPOLIECC TPETHETO JIULA HE
MOKET HE BJI€Yb 3a COOO0# cropa HE TOJIBKO C OTBETYMKOM, HO W C HCTHOM. B
OONBIICH CTEMEHW TAKOE MPABHIIO OTHOCUTCS K HMCKaM O npucyxkiacHuu. [lpum
PACCMOTPEHUH, KOTOPOT'O TPETHE JIHIO MOXKET NPEABIBUTE UCK K 00EHM cTOpOoHaM>’.

Berymuienne B mpoLece TakuX JIMLL, MPOMCXOJAUT HA OCHOBAHWM ONPENEIIEHUS
cyJa. 3aKOH TOBOPUT O TOM, 4YTO B OTHOUICHWUM JHL, KOTOPBIE 3asBISIOT
CaMOCTOSITENIbHBIE TPEeOOBaHMsSI OTHOCHTENIBHO NPEAMETA CHOpPa, CYAbS CYIbEH
BBIHOCUTCSI OMPENETICHUE O MPU3HAHUM TAKOTO JIMLA TPETHUM JIULIOM B JIEJIE WK 00
OTKa3¢ B TAKOM MPU3HAHWM, HA KOTOPBIA, TEM HE MEHEE, MOXKET OBITh MOJAHA
YyacTHas xajnoda.

Ecmm Bce XKe Tperbe IUI0 CYX MPU3HACT TaKUM, KOTOPOE 3asBIISAET
CaMOCTOSITENIEHOE TPEeOOBAHME OTHOCUTEIBHO NPEAMETA CHOpa, TO TaKOE JIALO
npUOOPETAET MPABO MPEAbSIBUTH MCK. OIHAKO CyIpsl BIOPAaBE OTKA3aThb TPETbEMY

JUIYYy B MPUHITHUU UCKOBOTO 3asBJIICHMS, €CJIA UM HE ObUTM COOJTIOCHBI TPEOOBAHHUS

% T'opbynosa JI.B. McnionneHne 00s3aTeabCTB TPEThUM JULIOM 0e3 coriacust fowkHuka. // [paso u
skoHoMmUKa. — 2014. - Ne 1. - C. 11-15.
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3akoHa. Tak ke B cuity cr. 136 I'TIK P® uckoBoe 3asdBIEHUE TPETHETO JIMLA CYJ
MO>KET OCTABHUTh O€3 ABH>KCHUSI.

B ToM ciydae, ecam TpeThe MO, KOTOPOE 3asBISET CAMOCTOSITEIIbHBIC
TpeOOBaHMS, HE PEATM3YET CBOETO MPaBa HA BCTYIUICHHE B MPOLIECC, CYIbsS HE MOKET
NPUBJICYb €r0 B Ae0. [Ipr 3TOM TpEeThe MU0 MOKET MOTPEOOBATH 3AIIUTHI CBOETO
HAPYLICHHOTO MpaBa MyTEM MPEABIBICHUS CAMOCTOSATENBHOIO HCKA K TOM CTOPOHE
IPOLECCA, B MOJIB3Y KOTOPOH Cy/ BBIHEC PELICHHUE.

Hck Tperbero Jmna, KOTOPOE B MPOLECCE 3asBISIET CBOM TPeOOBaHHS MO
OPEIMETY CHOPa, MOKET MPEABABIATHCS HE TOJBKO K MEPBOHAYAIBHBIM CTOPOHAM
criopa, HO M K 0J1HO#M u3 cTopoH. Kak npaBuio, TpeOoBaHUS UCTLA, KOTOPBIA BCTYMHII
B TMPOLECC, KAK TPEThE JHUIO MOIYT HE COBNAAATh MOJHOCTBIO MO O0BEMY W
COJIEP)KaHUI0. BCTyIeHe TPEThEro JHIA B MPOLECC MOXKET MPOUCXOAUTH MO E€ro
COOCTBEHHOW MHUIIMATUBE WIIK MO XOAATAHCTBY CTOPOH B CTAAWH MOATOTOBKH JIENa K
CyeOHOMY pa3OupaTesibCTRY.

Crenyer OTMETHTh, YTO MPOLECCYATBHOE MOJIOKEHUE TPETHErO JIMLA, OYEHBb
MOXO0’KE, HA MOJIO’KEHUE corcTUA. Takum 00pa3oM, €CTb HEOOXOIUMOCTb ONPEACIIATD
uX paznuums. Takux paznuuuii aBa:

- TPETHE JIMLIO BCEI/Ia BCTYMACT YK€ B HAYABLIMIACS POLECC;
- CaMOCTOSITENIBHBIA XapakTep TPeOOBaHUI TPETHETO JIMLA, KOTOPBIE BBITEKAKOT M3
WHBIX WM aHAJTOTUYHBIX TPEOOBAHUH, HO HE TAKMX KaK Y UCTLA.

Tperbe MO W HCTEL 3TO MNPEANOJAaracMble CYOBEKTBI Pa3HBIX 1O
COJIEP’KAHUIO0 MATEPHATIBHBIX MTPABOOTHOUICHUM, XOTS OHA W BO3HHMKAIOT MO MOBOAY
oHOro 00BeKkTa. COMCTUBI, 3TO MPEANONATacMbIe YYACTHUKH €IWHOTO MHOIO
CYOBEKTHOTO MPABOOTHOIICHUSI MPH 00S3aTE€IBHOM COYYACTHH, WM HECKOJIBKHX,
AQHAJIOTUYHBIX MO  COJAEPKAHWUI0  MATEPUAIbHBIX  MPABOOTHOLICHWH  MpHU
(haKyJIbTAaTUBHOM COYYaCTHH.

Tperbn WA, KOTOPHIE HE 3asBISAIOT CaMOCTOATEIBHBIX TPEOOBAHWA MOTYT
BCTYNHUTH B JIEJI0 CO CTOPOHBI MCTLA WJIM CO CTOPOHBI OTBETUYMKA IO TOTO KaK Cy.

INPpUMCT PCIICHUC IO ACITY M B TOM CJIy4acC CCJIM OHU MOI'YT IIOBJIMATL HA HUX IIPpaBa U
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00S3aHHOCTH TI0 OTHOIICHUIO K OJHOW U3 CTOPOH. BeTymnas B mMpoliece AaHHbIE JINIIA,
CTaparoTCsl MOMOYb JIMIYy, HA CTOPOHE KOTOPOTO OHHW BBICTYMAKOT, JJII TOrO 4TO ObI
3alUTUTH CBOW COOCTBEHHBIH MHTEPEC.

OCHOBHOM IIEJIBKO yYAaCTUSL B MPOILECCE TPETHUX JIMI], KOTOPHIE HE 3aSBJISIOT
CaMOCTOSATEIBHBIX TPEOOBAHUH, SBJISICTCS 3aUUTa COOCTBEHHBIX WHTEPECOB, B BUAY
TOTO, YTO PEILICHHE CYJa, KOTOPOE BBIHOCHUTCI MO OCHOBHOMY CIIOPY, KOTOPBIA
AMEETCSA MEKIY UCTIHOM M OTBETYMKOM, MOYKET BIIMATH HA €r0 IpaBa 1Mo OTHOILIECHUI)
K TOUW WA UHOW CTOPOHE.

YyacTue TpeThUX JIMI, KOTOPhIE HE 3asBJSIOT CAMOCTOSTENBHOIO TPEOOBAHUS
Ha TIpeAMET Crmopa, [JacT BO3MOXKHOCTH  BBINIOJIHUTH  LEJIBIA  KOMILJIEKC
MPOLECCYAIBHBIX 3aJa4, a WMEHHO 3allUTy MarepUalibHO-IIPABOBBIX HWHTEPECOB
IpaKJaH; COJACHCTBHE B 3alIUTE CYOBEKTHMBHBIX MPaB TPaKJaH M OpraHu3alluii,
KOTOPBIE BBICTYHAKOT B KAYECTBE CTOPOH MO JIENY, & TaK YK€ BCECTOPOHHEE U IMOJIHOE
YCTAHOBJIEHHE OOCTOATENBLCTB 110 AENTY M SKOHOMHUS BPEMEHH Cyaa .

Brnusinie cyaeOHOro pelieHuss Ha TpaBa M OOSI3aHHOCTH TPETHUX JIUIL
HEOOXOJUMO TIOHMMATh B TOM CMBICIIC, YTO 3aKOHHAs CHJia CyJEOHOr0 PEIICHHMS,
KOTOPBIM VCTAHOBJIEHBI T€ WM HWHBIE NPABOOTHOLICHHUSA, PACIPOCTPAHSAET CBOE
JNEUCTBHAE HA TPETHUX JIUL B BUAY NPEHOAULMHAIBHOCTHA. B mpoliecce no perpeccHbM
UCKaM HE MOTYT OBbITh OCMOPEHBI (PAKTHI U MPABOOTHOLIEHUS, KOTOPBIE YCTAHOBJICHBI
pELICHNEM, BBIHECEHHBIM IIPUA YYACTHUH TPETHUX JIHLL.

Y TPEThUX JIUL[ €CTh MATEPUAIBHO-TIPABOBBLIE OTHOLUECHUS TOJIBKO C OJHOW W3
CTOPOH CIIOpa, TPETHHU JINIA, KaK HPABUJIO, BCErAa BEICTYIAIOT HA CTOPOHE UCTIA WU
OTBETYMKA W TIPA OTOM OHHM HE Bi3aHBl C HUMH MaTepPUHAIIBHBIMU
MPABOOTHOILIEHUSIMU. B 3TOM U €CTh UX OTJIMYUE OT COYYACTHUKOB.

Tperbn U, KOTOPHIE HE 3asBISIOT CAMOCTOSITEJIBHBIX TPEOOBAHWM, HE
AMEOT JIHACIO3UTUBHBIX TMPOLECCYANbHBIX IMpaB, TaK »>K€ OHU HE SABJIAKOTCH

INpCanoJIOKMTCIIbHBIMHA CY6’beKTaMI/I CIIOPHOI'O MaTCpHUaJIbHOI'O IPABOOTHOHICHHUA.

S'Kun. A. Kto Bo3mecturt yiep6 tpersum nunam. // FOpuct. — 2008, - Ne 4. — C. 49-54.
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[TocrnencTBust ydacTuss B OPOLECCE TPETbUX JIML, KOTOPbIE HE 3asBIISIOT
CaMOCTOSITENIbHBIX TPeOOBaHMWIA HAa CTOPOHE HMCTLA WJIM HAa CTOPOHE OTBETYMKA,
3aKIIFOYAKOTCS B CYOBEKTHBHBIX NIPEAEIAX 3aKOHHON CHITBI CyI€OHOTO PEILECHMS.

Ecim TpeTpe muuo, KOTOpoe HE BBICTYMAET B MPOLECCE C CAMOCTOSATEIEHBIMU
TpeOOBAHUSAMU, HE TIPUBJICKACTCS B TPAKIAHCKHIA MPOLIECC, 3TO OCBOOOMKAAET €T0 OT
OTBETCTBEHHOCTH, B TOM CJIy4ae €CIM TaKOE JIMIO MOXKET J0Ka3aTh, YTO €CJIM OBl OH
OPUHAJ Y4YacTHE B Jiene, OH Obl MOr MPEAOTBPATHTH IJII CTOPOH HETaTHBHBIC
NIOCTIEICTBHSI.

Crnenyer OTMETHTh, YTO OCHOBAHUEM BCTYIUIEHUS B MPOLECC TPETHETO JIMLA,
KOTOPO€ HE 3asBISET CAMOCTOSITENIbHBIX TpPeOOBaHWH, MOXKET OBITh W HHas
3aMHTEPECOBAHHOCTb.

K npumepy, ecnu npu oOpaiieHnn B cyd ¢ TpeOOBaHHEM B3bICKaTh Ha ACTEH
AIAMEHTHI OyJE€T YCTAaHOBJIEHO, YTO C OTBETYMKA YK€ B3BICKMBAIOT AJTUMEHTHI HA
JEeTe OT Apyroro Opaka, TO 3aMHTEPECOBAHHBIE JIMIA, B YbIO TOJB3Y ATUMEHTHI
B3BICKMBAIOTCS JOJDKHBI MPHBIIEKATBCS K YYaCTUIO B JACNE KaK TPETbH JIMIA Ha
CTOPOHE OTBETUYMKA >,

JUTs TpeTbuX JHL, KOTOPBIC HE 3aSBIISIOT CAMOCTOSITENIBHBIX TPEOOBaHMIA,
XapaKTEPHBI CIECAYOIINE MPU3HAKK:

- Y HUX OTCYTCTBYIOT CAMOCTOSITENIbHBIE TPEOOBAHUS HA IPEAMET CIIOPA,

- OHM BCTYMAKOT B YK€ HAYATOE MO WHULMATUBE MCTLA JEJIO U YYaCTBYIOT B TAKOM
JIeJIE Ha CTOPOHE MUCTIA WA OTBETUMKA,

- €CTh MATEPUATBHO-ITPABOBAS CBS3b C TEM JIMLIOM, HA YbEH CTOPOHE OHU BBICTYIAOT;
- 3alIMTa TPETHUM JIMLOM CBOMX HMHTEPECOB, TaK KAK PEUICHHE NO JENYy MOXKET
NOBJIAATH HA €T0 MPaBa U 00A3aHHOCTH.

Berynnenue B 1en0 Ha CTOPOHE UCTHA JTHOO OTBETUMKA HE CO3/IAET MOJIOKEHUS
CTOPOHBI [UI TPETHErO JULA. Tperbe AMIo He OyAET MpeanoiaaracMbiM CyOBEKTOM

CIIOPHOI'0 MAarcpuajibHOro IpPaBOOTHOIICHHUA M HC IMIPCOABABIIACT Tpe6OBaHHﬁ Ha

2 Babumesuy C.C. Teopernueckre U MpaKTHUECKHUE aCTIEKThI UCIIOIHEHUST 00S13aTeNTbCTB TPEThbUMU
aunamMu. // DnekTpoHHOe mpuiioskeHne Kk PoccuiickoMy ropunudeckomy kypHany. — 2010, — T 2. -
Ne 2. —C.29-34.
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00BEKT cropa. 3aKOH HE NPEAOCTABJIIET TPETbEMY JIMIly, KOTOPOE HE 3asiBUIIO
CaMOCTOSITENTLHOTO TPEOOBaHMS, MOTHOTO 00bEMA MPaB U O0A3aHHOCTEH CTOPOHBI MO
aeny. B To jke BpeMsi B BUJY TOTO YTO TPETHU JIMLA YYACTBYIOT B JIEJI€ HA CTOPOHE
UCTIIA WIA OTBETUMKA, OHU COJCHCTBYIOT 3alllUTEe CYOBEKTUBHBIX MpaB U
OXPaHSIEMbIX 3aKOHOM WHTEPECOB CTOPOH.

Tpetbu una B X011 CyA€OHOTr0 pa3dnparebCTBa;
- TarOT OOBSICHEHUS TIO JIETY,
- MOTYT IPUHUMATh YUaCTHE B JOMPOCE CBUICTENCIH;
- MOPUHUMAIOT YyYacTHE B HCCJICIOBAHWM TUCHBMEHHBIX UM  BEIIECTBEHHBIX
JI0Ka3aTEeNbCTB;
- IPUHUMAIOT Y4acTHE B JOMPOCE IKCIEPTOB,;
- YYaCTBYIOT B CYACOHBIX MPEHUSIX;
- MOTYT 00’KaJTIOBaTh PEIICHUE CYA,
- MOTYT BO30YAMTb XOJATaliCTBO, CBS3AHHOE C JBM)KEHUEM Jeja, K MpumMepy, o0
OTJIOKECHUH JIE€Na, O TPUOCTAHOBJICHUH MTPOU3BOJICTBA MO AETY U Mp.

Taum 00pa3oM, MOABOIS UTOT, CIIEJIAEM TAKKE BBIBOIBI:

Tperen nuua, TPEACTABISIOT COOOW JIUI, KOTOpPbIC MPUBJICKAIOTCS WM
BCTYNAIOT B TPAXKAAHCKUN MPOLECC, KOTOPBIA MPU ITOM YK€ BEAETCS MEKIY
APYTUMU JIMLAMU, JUIS TOTO YTO Obl 3allIUTUTh CBOM CaMOCTOSITEJIbHO 3asBJICHHBIC
npaBa Mo MPEeaIMETy CIopa MEXKIY €ro MepBOHAYATBHBIMM CTOPOHAMM WJIM K€ JUis
TOr0 4YTO OBl 3asBUTh CBOM MHTEPECHl MPU 3TOM HE 3asBJisiE CAMOCTOSTEIbHBIX
TpeOOBaHMIA MO MPEeAMETY cropa.

B xone cyneOHoro pazduparenbCTBa, TPEThU JIUIA UMEIOT MPABO:

- 1aBaTh OOBSACHEHUS IO JIENY;

- IPUHUMATh YYaCTHE B JOMPOCE CBUICTENCH;

- TpUHMMATh y4YacTHE€ B HCCJICAOBAHWMM TMUCBMEHHBIX W BEIICCTBEHHBIX
JI0Ka3aTEeNbCTB;

- IPUHUMATh Y4aCTHE B JOMPOCE IKCIEPTOB,;

- Y4aCTBOBATh B CYJAEOHBIX MPCHUSIX;
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- 00’KaJIOBATh PEIICHKE CY/A,
- BO30YIUTh XOJaTaliCTBa, CBA3aHHBIE C IBH)KEHUEM JIeja, K MPUMEPY, 00 OTIIOKECHUN
Aena, O MPUOCTAHOBJICHUM MPOU3BOACTBA MO ACTY U Mp.

3aK0HOM TPEeIyCMOTPEHA BO3MOXKHOCTh YUacTHs B JEJE ABYX BUAOB TPETHHX

JIWILL;
- TPETHH JINIIA, KOTOPBIC 3asBIISIOT CAMOCTOSATEIbHBIEC TPeOOBAHNUS,
- TPETHH JINIIA, KOTOPBIE CAMOCTOSATENBHBIX TPEOOBaHUT HE 3asBIISIOT.

JInmo, KOTOpoe BCTYMAeT B MPOLECC MEXKAY APYTUMH JIMIAMH JJis 3allUThI
CBOETO TpaBa, SIBJISICTCS TPETHUM JIMIIOM, KOTOPOE 3asBISET CaMOCTOSATEIbHBIC
TpeOoBaHus. Takue JIniia HECYT BCE MpaBa U 00S3aHHOCTH UCTIA.

TpeTbu NWIla, KOTOPHIE HE 3asBJISIIOT CaMOCTOSTENBHBIX TPeOOBAHWM MOTYT
BCTYNHTh B JINO CO CTOPOHBI MCTIIA MJIM CO CTOPOHBI OTBETYMKA O TOTO KakK Cy.
IPUMET PEIICHUE TI0 JIENY W B TOM CJlIydae €CJii OHM MOTYT MOBJUATH HA UX TIpaBa U
00513aHHOCTH 10 OTHOIICHUIO K OJTHON M3 CTOPOH.

OtaenbHO HaMHU OBLTIO OTMEUEHO, YTO OCHOBAHMEM BCTYIUICHHS B TPOIIECC
TPETHETO JIMIA, KOTOPOE HE 3asBJISET CAMOCTOSATENBHBIX TPEOOBAHUM, MOXKET OBITh U

HHasd 3aMHTCPCCOBAHHOCTD.

2.4. Yuacrue rocyJapcTBeHHbIX OPraHoB, OPraHOB MECTHOI0 CaMOYMNPABJIeHHUS,

OPraHmu3anuii U rpamaaH, 3aIUINAIIINX MPAaBa APYTUX JIHI

Yyactue B rpaKaaHCKOM IMPOLIECCE TOCYNAPCTBEHHBIX OPraHOB, OpPraHu3alni
U UX OOBEAMHEHMH WM OTACNBHBIX TPAXKIAaH B 3allUTy MpaB APYrux JIMIL,
OpecNeayeT CBOCH LENbI MyONMYHbIE, TO €CTh TOCYJAPCTBEHHBIE U OOINECTBEHHBIE
UHTEPECHI.

Kaxxnmoe U3 paccmMarpuBacMbIX UL, MOXET ObITh 3aMHTEPECOBAHO B MCXOE
aena. ONHAKO B 3TOM Cly4ac MPOLECCYATbHOE MOJIOKEHUE TAKOH CTOPOHBI OyaeT
ONpEACTATECS WHaye. Bce OHM B mpomecce MOryT 3aHATh MECTO CTOPOHBI HITU

TPCTLCIO JIMIaA. OI[HaKO OBIBAIOT TaKHE CUTyallii, B KOTOPLIX JaHHBIC JIHKIA
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YYACTBYIOT B JEJIE, HO HE MOTYT OBITh HA3BAHBI HM CTOPOHOM, HH TPETHUM JIALIOM
MMesl TP OTOM HMHTEPEC K ONPENEIECHHOMY DPAacCMATPHMBAEMOMY  JIENYy.
3aKOHONATENLCTBO K TAKAM JIMI[AM OTHOCAT JIMIL, KOTOPBIE B CYJIE 3allMIIAOT MpaBa
apyrux nmi. Takoe X Ha3BaHHE TOBOPHT BO-TIEPBHIX O TOM, YTO BCE DTH JIMIA B
IpoLEecce AEHCTBYIOT BO MM 3AIIUTHL YY>KHX MPaB, 4 BO-BTOPHIX OHU HE SBISIOTCS
IPEACTABUTENAME OONAfATENed DTUX MPAB M B-TPETHUX, STH JIMLA B IIPOLECCE
NEHCTBYIOT OT CBOETO MMEHH U HUKAK HE CBA3aHLI C IO3MLMEH TOTO JIMIA, TpaBa
KOTOPOTO OHM 3aIULIAIT >,

JlaHHas KaTeropus JIML, KOTOPHIE yYacTBYIOT B JEJNE, BLIPAKAET B
IPOKIAHCKOM MPOLECCE MyOIMYHO-TPABOBOE Havano. Takas X IO3HMIMS JOBOJILHO
OnM3Ka K MO3MLMK MPOKYpopa B IpakaaHCkoM mporecce. OIHAKO B OTJIMYUE OT
IOCIENHETO JaHHAs KATETOPHs JIMI MOJKET B JENE MOSBUTLCA TOJLKO JIMIIL B TEX
CIIydasx, KOTOPBIE MPAMO MPEAYCMOTPEHBI B 3aKOHE, IIPOKYPOPY XKE B CHITY 3aKOHA,
NPEeJOCTABJIEHO NMPABO CAMOMY PEINaTh BOMPOC O CBOEM YYacTHH B jeie. B To ke
BpEMsi B CHJIY 3aKOHA, PACCMATPUBAEMBIE JIMIA UMEIOT MPABO OOPATUTLCS B CYI C
3asBICHAEM:

- B 3allIUTY NPaB, CBOOO ¥ 3aKOHHBIX HHTEPECOB APYTHX JIMIL 10 UX TPOCHOE;

- B 3allUTY NPaB, CBOOO/ ¥ 3aKOHHBIX MHTEPECOB HEONIPEAEIEHHOTO KPYyTa JIIL.
3adBI€HUE B 3AIMTY 3aKOHHBIX HHTEPECOB  HENEECTIOCOOHOTO WM

HECOBEPIIEHHOJIETHETO TPAKIAHAHA B TAKOM CIIy4a€e MOMKET OBITh IIOJAHO

HE3aBHCMMO OT MNPOCKOBI  3aMHTEPECOBAHHOrO JIMIA WM €r0  3aKOHHOIO

TIPEICTABUTENLS.

[IpuHUMas y4acTHEe B PACCMOTPEHMH M Pa3PELICHHH TPAKIAHCKHMX €N, STH
JIMLA BHINOIHAKT (YyHKIUH, KOTOPHIE HA HMX BO3JIOXKEHBI 3aKOHOM W AEHCTBYIOT
CTPOTrO B MpENENax CBOEH KOMIETEHIMH. 3aMHTEPECOBAHHOCTh OTUX JIMIl B

00BEKTUBHOM pa3pCuiCcHun ACjla CBA3aHa ¢ TCMH 3aJadaMu, KOTOPBIC 3aKOH HA HUX

3 Mockanen A I1., Muxeesa H.H. ITpobnembl caM03aIiUThI MPpakIaHCKUX MPAB, BO3HUKAIOIINE TIPU
Ype3BbIUANHBIX OOCTOSITENbCTBAX, IMOPSAAOK U YCIOBHUS BO3MEINEHHUS] YOBITKOB, NMPUYHHEHHBIX
HApYLICHHEM T'PaKJAHCKHUX IPaB JIMIA, MOCTPANABLIEro B upe3BblyaliHONW cutyarun. // [IpaBoBoe
3HaHue. — 2010. — Beim. 2.
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BO3JIaracT B TOW WM IPYroi cepe OOLIECTBEHHBIX OTHOLICHUH. Tak, Hampumep, B
cuiny 4. 4 cr. 292 'K PO oTuyKIEHUE KUIIOTO MOMEIIEHHUS, B KOTOPOM MPOKABAOT
JMLA HAXOAAIIMECS MO OTEKOH MJIM MOMEUYUTEIBCTBOM YICHBI CEMbU COOCTBEHHUKA
3TOr0  MOMEUICHHWS WM  OCTaBIIMECS 0€3  pOAMTENBCKOTO  MONEYCHHs
HECOBEPLICHHOJIETHUE YWIEHBI CEMbHA COOCTBEHHUKA (O YEM U3BECTHO OPraHy ONEKU U
NOTMEYUTENIbCTBA), €CIIA MPH 3TOM 3aTPArvBAaIOTCs MpaBa W MHTEPECH JTAHHBIX JIHII,
JIOIYCKAETCsl C COrjacusi OpraHa ONEKM W TOINEUMTENBCTBA. B cnop 0 nmpu3HaHuu
NOJOOHBIX CAETOK HEACHCTBUTEIbHBIMHA JOJKHBI MPUBJICKATBCS OPraHbl OMECKH U
MONEYUATENBCTBA UIS 1AYM 3AKITHOYEHUS TI0 TAKOMY AEITY.

Yyactue OpraHoB TrOCYyJApCTBEHHOM BJIACTM W OPraHOB  MECTHOIO
camoynpasicHus npeaycMmarpuBact Cemeilnblii koneke Poccumiickoit denepanun
(CK P®)** B craresax: 28, 70, 72,73, 78 CK PO u B cT. c1. 269, 281 I'TIK PD.

[IponeccyanbHOE MONIOXKEHHUE 3TUX JinLl onpeaeneHo ¢r. 46 I'TIK P®. JlanHbie
JMIA BXOAAT B COCTaB JIML, YYACTBYIOIUUX B JEINE, MOIB3YIOTCI BCEMH IPABAMM,
KOTOPBIC UM MPUHAAJIEKAT U HECYT BCE O0SA3aHHOCTH B cuily CT. cT. 34, 35 I'TIK P®.
JlaHHBIE JMIIA CBOM NPOLIECCYAIBHBIE IPaBa PEaIM3yIOT 4Yepe3 MPEACTABUTENCH,
MCKITFOUECHUE COCTABJISIOT IPAKIAHE, KOTOPBIE NEHCTBYIOT OT CBOETO UMEHH JIMYHO.

B cocraB nui 3TOH rpyniibl BXOISAT:

- Oprassl TOCYIapCTBEHHOM BJIACTH M OPraHbl MECTHOTO CAMOYIIPABIICHUS,
- OPraHM3aLMK U ITPAKAAHE.

OObeaUHSET WX TO, YTO OHW MOJAKOT 3asBJICHHE B TOJB3y JIPYIHX JIMAL, B
CIIy4asx, KOTOPbIE IPAMO MPELYCMOTPEHBI 3aKOHOM.

OmHaKko CyLIECTBYIOT MEXKAY 3THUMM KATETOPUSAMHU M pas3nuuus. Tak, Oprassl
rOCYJapPCTBEHHOW BJIACTA M MECTHOI'O CaMOYMPABJICHHS B TPAKIAHCKOM IPOLIECCE
YY4aCTBYIOT HE B OJHOW, a B JBYX MpoueccyanbHbiX (opmax. OpraHuzanuu wu
IPaXXIAHE TPH 3TOM, 3asIBJICHUE B CyJI MOJAKOT MO COOCTBEHHOW MHUIIMATUBE, OPTraHbl

rOCYJapCTBEHHOW BIACTH M MECTHOIO CaMOYIIPABIEHUS NPU 3TOM B JIEN0 MOTYT

3+ Cemetinbiii kogeke Poccuiickoit @enepanuun” ot 29.12.1995 N 223-®3 (pen. ot 30.12.2015). //
Cobpanue 3akoHomatenbcTBa PO, —01.01.1996. - Ne 1. — Cr. 16.
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OBITH MPUBJICYCHBI IO WHUITMATHBE JIMII, YYACTBYIOIIUX B JCJC WJIA TIO UHUIIMATHBE
cyaa.

JlecTByrOIlIEE 3aKOHOAATEILCTBO TOBOPUT O JABYX (opMax ydacTus
paccMaTpPUBAEMBIX JIMI] B TPAXKAAHCKOM MPOIECCE:

- BO30OYXKICHUE TPAKAAHCKOTO AeNa;
- BCTYIUICHUE B )K€ HAYaBIIUICS MPOLECC TS AaU 3aKITFOUCHUS MO TPAKIAHCKOMY
JEIy.

Craemyer OTMETHTh, YTO BTOpas (opma ydacTus B TPakIaHCKOM IMPOIECCe
MPeIyCMOTPEHA TOJIBKO JIMIIIb TSl TOCYJAPCTBEHHBIX OPraHOB MU OPraHOB MECTHOTO
CaMOYIPaBJICHUSI.

[TpenbsBieHUEe WCKa B 3alIUTy WHBIX JIUI] JOMYCKAETCsS B CIyyasx, KOTOPHIC
npsSMO yKa3zaHbl B 3aKoHE. JlaHHOE TpaBO MOKET OBITh pPEalM30BAHO, B TIEPBYIO
ouepesb MPU HAIMYMKM Y KOHKPETHOTO JIMIlA, B MHTEpPEcaX KOTOPOro HA4aro Lo,
mpaBa Ha oOpallleHWe B CyJ, KOTOPhIM OHO 10 KakuM TO TMpPHUYAHAM HE
BOCIOJIB30BAJIOCh, 4 TaK € HEOOXOAUMO YTO OBl TaKOE JMIO OOpPaATHUIOCH C
npockOOi K OpraHy BiacTH, OpraHy MECTHOTO CaMOYITPABJICHUS WJIM OPraHu3alud O
MoJaue 3asiBJICHUST B €ro uHTepecax. Tak ke TpeOyercss COOMOJEHUE MOpsaKa
oOpanieHusi B ¢ya. BTopoe yciioBue He TpeOyeTcs MPU YCIOBHM, €CIIA 3asiBJICHUE
MOJaeTCs B 3alUTy MpaB WM 3aKOHHBIX MHTEPECOB HEACECIIOCOOHBIX JIHIL,
HECOBEPIICHHOJIETHUX, 4 TaK K€ €CJIU 3asBJICHUE MOJACTCS B 3alIUTY WHTEPECOB
HEOMNPEAETECHHOTO KPyra JIuL>>,

Cyn, npuHuUMas OT pacCMaTPUBACMBIX JIMI] 3asBJICHUE, MTPOBEPSET, €CTh JIU Y
ATUX JIMI] TI0 JAHHOMY ey TIPaBO Ha 0OpalleHue B CyJ C MPOChOO# 3aIMTUTh MPaB
JPyrux Jinil, Tak kak B cuiny cT. 3 ['TIK P® npaBo Ha oOpatieHue B Cy1 NPU3HAETCS
3a 3aMHTEPECOBAHHBIMU JMIIAMM. Takoe MpaBO MOXET OBITh MPEIOCTABICHO H

MaTEPUAIBHBIM U TTPOLIECCYATIbHBIM 3aKOHOM.

> Jlxannocosa E.B. Yuactue B rpakIaHCKOM IpOLIECCE€ TOCYNApCTBEHHBIX OPraHOB M OpPraHOB
MECTHOTO CaMOYIpABJIEHUs! AJII Jaddl 3aKIIOueHus 1o geny. // Apropedepar muccepranuu Ha
COMCKaHHE Yy4YeHOH CTeNeHH KaHAuaTa IOPHIUYECKUX HaykK / MOCKOBCKas rocyaapCTBEHHas
ropuandeckas akagemus. — M. - 2006. - C. 12.
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TpaIMIMOHHO TaKyr TPynmy JIML TNPEACTABISAOT OpPraHbl  ONEKH U
NOMEYUTENIbCTBA, KOTOPbIE BO30YXKAAKOT B CyI€ Jeja B 3alUTY HMHTEPECOB
HECOBEPLICHHOJIETHUX JIMLI, HEIEECTOCOOHBIX, a TAK ¢ (DMHAHCOBBIE U HAJIOTOBBIC
Oprasel, KOTOPBIE MOTYT 3asBJIATh UCKH B 3aILUTY HHTEPECOB rOCYAapCTBa.

[Tpodcoro3pl UMEOT MPaBO OT CBOECTO WMEHM MPEABSIBHTH MCK B 3alLUTY
WMHTEPECOB 4YieHa Mpodcoro3a B Cuily NoJoxkeHuil denepanpHoro 3akoHa «O
po(eCCHOHANBHBIX CO03aX, MX MPABaX U FapaHTUsIX JAEITENLHOCTHN C.

B ToM cnywyae ecaM B MOMEHT NpUEMa 3asBJICHUs YCTAHOBJIEHO, YTO HET
PABOBOM HOPMBI, KOTOPAsl AACT MPABO JIMILY OOpPaTHTHCSA B CY[l B 3aIIUTY HHTEPECOB
JPYroro JIMLA, €My OTKa3bIBACTCS B MPUHATUMU 3A9BJICHUS, YTO OCHOBAHO HA HOPME
ct. 4mm 14 1cr 134 TTIK P®. [ToMuMO 3TOr0 B NPUHATAHA TAKOTO 3aBICHUS
JOJDKHBI OTKA3aTh, €CJIA BAPYT BBIACHUTCS, YTO Y JIMIA, B MHTEPECAX KOTOPOI0 OHO
OBUIO MOJIAHO, HET MpaBa MOAATh 3ASBICHUE MO 3TOMY eny B cuity cr. 134 I'TIK PO,
34 UCKIIFOUYEHHEM HEAECECIOCOOHOCTH 3TOTO JIMLA, KOTJA 3asBUTEIO HE MOYKET OBITh
OTKA3aHO B IPUHATUU 3aIBIICHHS.

['ocynapCcTBEHHBIE M WMHBIE OpraHel, KOTOpble yka3zanel B CT. 46 [TIK PO,
00s13aHbI COONMOAATh MOPSAOK MMOJAYX 3aSIBICHHUS, €CIIM 3aKOHOM HE NPEILyCMOTPEHBI
UCKITIOYECHHsT W3 o0mmx mnpaBwil. Ecnu  HapylweHbl TpeOOBaHMs, KOTOPBIE
YCTAHOBJIEHBI 3aKOHOAATEIBCTBOM, TO 3asBJICHHE BO3BpAIIACTCS O€3 pacCMOTPEHMS,
WIA 3a8BJICHUE OCTABIAIOT 0O€3 MBWKEHWS. JIWIa, KOTOPBIE MO OCHOBAHWSIM,
npeaycMoTpeHHbIM CT. 4 u 46 I'TIK PO, ocBoO0knar0TCs 0T CyAeOHBIX pacxo/ioB B
noxox rocygapcrsa. [lomava 3asBneHMid 3THMM JIMOAMH OCYIIECTBIISIETCS 4EPE3
npeacraButesicd. OTCYTCTBUE TIOJHOMOYMH Y TIPEACTABUTENS TaK K€ BICYET
BO3BPALLEHUE 3ASBIICHHUS.

['ocynapcTBEHHBIE OpraHbl W APYTHE JHIA, KOTOPbIE OOpPAaTUIMCh B CYI B
3aIIATY TPaB W OXPAHIEMBIX 3aKOHOM HWHTEPECOB JPYIUX JML, B IPOLECCEe

BBICTYIIAKOT OT CBOCIO MMCHH KW HC CBA3AHbLI MO3ULIMEN TOr0 Jula, B MHTCPCCax

6 @enepanpHbIil 3akoH oT 12.01.1996 N 10-@3 (pen. ot 31.01.2016) "O mnpodeccnonambHBIX
CO03aX, UX MpaBaxX u rapaHTusix nesreapbHocTu". // Cobpanue 3akoHomatenbcTea PD. — 15.01.1996.
-Ne 3. —Cr. 148.
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KOTOPOro MMM HA4aro Aeyio. OHM HE MMEKT JMYHOIO0 MATEPUANbHOTO MHTEpECA K
NNy, & MOTOMY OTHOCATCA K KaTEerOpyMH TaK HA3bIBAEMBIX 3asABUTENIEW UCKOB WIIH
MPOLECCYANBHBIX MCTHOB. OHM TMONB3YKOTCA BCEMM IIpaBaMU M HECYT BCE
00sI3aHHOCTH MCTIA, 32 UCKITIOYEHUEM MTPaBa Ha 3aKIOYEHHE MUPOBOTO COTJIALICHUSI.
K HUM HE MOTYT NPeabIBUTH BCTPEYHBIN UCK.

Juno, koTtopoe OOpaTHSIOCh B CyA C MCKOM B 3aIUTY YY>KAX NPaB, UMEET
IpaBo OT MCKA OTKa3aTbCs. CEeNyeT OTMETUTh, YTO TAKOW OTKA3 HE JIMINACT JIULO, B
WMHTEPECaX KOTOPOr0 HAyaro JAejo, npaBa TpeOOBaTh PACCMOTPETh ACNO MO
cymectBy. Kak mpaBuio, Takoil BONPOC pelIaeTcs B OJHOM 3acedaHWM, Tak Kak
JIMLIO, B MHTEPECAX KOTOPOro ObUT MPEIBSABICH UCK, TOKHO OBITh U3BEIEHO 00 3TOM
H, KaK OPaBUJIO, IPUHAMAET YIACTHE B €10 PACCMOTPEHIH B KAYECTBE MCTIA .

Eme ogna ¢gopma y4yactus rocyJapCTBEHHBIX OPraHOB W OPraHOB MECTHOTO
CaMOYyIIpaBJICHUS 3TO BCTYIUIEHWE B IPOLIECC, KOTOPBIA YK€ Hayaylics Ui Ja4d
3aKIIOYEHUS 110 TpaXaaHckomy aeny. B cumy cr. 47 I'TIK P® B ciiyyasx, KOTOpbIE
NPEeIyCMOTPEHBl  (EACPATBHBIM 3aKOHOM, TOCYJAPCTBEHHBIE OPraHbl W OPraHbl
MECTHOTO CAMOYIIPABJICHHUS A0 TOTO0 Kak OyJET MPUHATO PEIICHHUE CYAO0M NEPBOM
WHCTAHIIMK BCTYMAKOT B JEJIO [0 CBOCH WHUIMATUBE WM 1O WHULMATUBE JIMII,
KOTOPBIC YYACTBYIOT B J€J€, JUIs TOr0 4TO OBl JaTh MO JAEHY 3aKJIKOUEHUE JUIs
OCYILECTBIICHUS BO3JIO)KCHHBIX HAa HUX OOS3aHHOCTEH W JUId 3al0UTHl TpaB M
3aKOHHBIX HWHTEPECOB JPYrux JMIl Wi WHTEpecoB Pd, cyObekToB PO
MYHHLIAMATIBHBIX 00pa30BaHU.

K npumepy, Ha ocHoBanuu 1. 4 cr. 40 3akoHa P® «O 3ammre mnpas
noTpeduTeNneh»>® GenepaabHbiii aHTUMOHOIONLHEIN OpPraH HMEET IPaBO BCTYIIUTh B
JIEJI0 M0 CBOCH MHUIMATHBE JNMOO MO MHUIMATHBE YYACTBYIOUIMX B ACNE JIALL AJIs
TOr0 4To OBl JaTh 3aKIOYEHWE MO ACNy JUIsl OCYIIECCTBICHHS BO3JIOKCHHBIX

00s3aHHOCTEH W 3aUIUTHl HAPYLWICHHOTO MM OCHApHBAcMOr0 MpaBa APYTUX JIMIL,

7 Kynakoa B.IO. Yuactue B rpaxknaHCKOM IpoLiecC€ TOCYIapCTBEHHBIX OPraHOB M OpPraHOB
MECTHOTO camoytpasieHus. Jluc. ... kaan. ropun. Hayk. — M. —2006. — C. 56.

8 3akoH P® ot 7 dpespans 1992 r. N 2300-1 "O 3amure npas norpeduteneit” (pexn. or 13.07.2015).
// Poccutickas razera. — 07.04.1992.
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rOCY/IapCTBEHHBIX WJIM OOIIECTBEHHBIX WHTEPECOB, & TaK K€ B HEOOXOIMMBIX
CIIy4asiX MOKET ObITh MPUBJICUYEH K YYACTHIO B JIETIE MO0 MHULIMATHABE CYA.

VYyactre rocy1apcTBEHHOIO OpraHa WM OpraHa MECTHOIO CaMOYITPaBIIEHUS B
FPAKIAHCKOM IpOLEcce Ul a4y 3aKIFOYEHUS N0 TPAKIAHCKOMY JENY HOJDKHO
npsaMo mpeaycmarpuBarbest 3akoHoM. Hampumep, B CK P® B cT. 78 peub uaer o
PacCMOTPEHUM CyJaMu CIOPOB, CBA3AHHBIX C BOCIUTAHUEM AECTEH, HE3aBUCUMO OT
TOr0, KTO NPEABABUAII HCK, MOJDKEH B J€I0 MPUBJIEKATbCA OpraH ONEKH U
[TONEYNTENBCTBA.

Bonpoc o npuBiieueHHH B AEI0 TOCYJAPCTBEHHOIO OpraHa WiM K€ Oprasa
MECTHOIO CaMOYIPABJICHUs peELIaeTCs CYIbeW €IWHOJIIMYHO €IIe€ Ha CTaauu
MOJATOTOBKY JI€NIa K CyACOHOMY Pa3OMpPaTeIbCTRY.

[TIK P® He npemycMarpuBacT KOHKPETHOW (POPMBI 3AKIHOUYECHHSI OPraHOB
rOCyIapCTBEHHOW BiacTH. Kak mpaBuio B CyX WX MPEACTABIAIOT B IMHUCHMEHHON
(opme, B BUYy TOTO YTO B HUX BBIPAKEHA MO3ULUS TOCYAAPCTBEHHOTO OpraHa. A He
YaCTHOE MHEHHE YIIOJTHOMOYEHHOro JiMia. [loaroraBmmBaroT WX OCHOBBLIBAACH Ha
MaTtepuanax MpeABAPUTENIBHON MPOBEPKUM OOCTOSATENBCTB €A W M3YYEHHM BCEX
MMEIOLMCA B JE]I€ MAaTEPUATIOB.

Takoe 3aKiarOYE€HHE OPraHoB TOCYJAPCTBEHHOW BIIACTH HMMEET BAXKHOE
3HAYEHUE B YCTAHOBJIEHUM MO €Ny MCTHUHBI, OJHAKO 3apaHee YCTAHOBIIEHHOW s
cyJa cuibl OHO He uMeeT. Cyl MMEET MPaBO HE COIVIAIIATHCSA ¢ JOBOAAMM, KOTOPBIE
COJIEP)KAThCs B 3AKIIFOYEHUE OpraHa rocyJapCTBEHHOIO yIpasieHus. B To e Bpems
CyQ 00s13aH MOTHBUPOBATH CBOE HECOTJIACHE.

Takum 00pa3oM, B KQUECTBE BBIBOJA OTMETHM CIIEAYIOLIEE:

Yyactue B IPOKIaHCKOM IPOLECCe IOCYAApPCTBEHHBIX OPraHoB, OpPraHu3aluil
U UX OOBCIMHEHWI WIM OTACNBHBIX TPAKAAH B 3aUIUTy MpaB APYTrUAX JIALL,
OPECNeAyeT CBOCH LENbI MyONMYHbIE, TO €CTh TOCYJAPCTBEHHBIE U OOINECTBEHHBIE
WUHTEPECHI.

JlelcTByrOIIEE  3aKOHOAATENBCTBO TOBOPUT O JABYX (opMax ydactus

paccMaTpuBaEMbIX JIMIL B TPAKIAHCKOM MPoLiecce:
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- BO30Y)KIEHUE TPAKIAHCKOTO JIENA,
- BCTYIUICHUE B Y>KE€ HAYABILIMICS MPOLECC ISl AAYM 3AKITFOUCHUS 110 TPAKIAHCKOMY
JEIy.

OTaenpHO CleayeT OTMETUTh, YTO BTOpas (popMa ydyacTHsl B I'PaXIAHCKOM
IPOLECCE MPEAYCMOTPEHA TOJBKO JIUIIG JUIsl TOCYIaPCTBEHHBIX OPraHOB U OPraHOB
MECTHOTO CaMOYIPABJICHUSI.

['ocymapcTBEHHBIE OpraHbl W APYTHE JHIA, KOTOPbIE OOpPAaTUIMCh B CyI B
3aIMTY TPaB M OXPAHSEMBIX 3aKOHOM WHTEPECOB MPYIMX JIML, B TNPOLECCEe
BBICTYNIAIOT OT CBOCTO MMEHHM M HE CBSI3aHbl TMO3MLMEH TOTO JIMIA, B MHTEpPECAX
KOTOPOr0 MMHU HadaTo Aeyio. OHW HE MMEIOT JIMYHOTO MATEPHAIBHOTO MHTEpEca K
JeNTy, a TOTOMY OTHOCATCS K KaTerOPHH TaK Ha3bIBAEMBIX 3asBUTENICH WCKOB WA
OPOLECCYATbHBIX MCTHOB. OHM TMONB3YKOTCS BCEMH TMpaBaMU W HECYT BCE
00sI3aHHOCTH HMCTIA, 32 UCKITIOYEHUEM MTPaBa Ha 3aKIOYEHHE MUPOBOTO COTJIALICHUSI.

K HAM HE MOTYT IPEIBABUTH BCTPEUHBINA UCK.
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3aKIoYeHue

PaccmoTpeB B paboTe nun, y4acTBYIOUIMX B A€JNE, JOCTUTHY LEIU U PELINB
NOCTaBJICHHBIE 33/1a41, HAMH ObUTH CACIAHBI CJICIYIOMINE BBIBOIBIL:

K numam, y4acTBYrOIIUM B J€JI€ OTHOCATCS:

- CTOPOHBI,

- TPETHH JINLIA,

- IPOKYPOP;

- JIALA, KOTOpble 00pallarTcs B Cy[ 3a 3alIMTOM MpaB, CBOOOA M MHBIX 3aKOHHBIX
WHTEPECOB APYTUX JIAL WJIA KOTOPBIE BCTYIIAIOT B IIPOLECC 10 OCHOBAHUSAM KOTOPBIE
NIPEAYCMOTPEHSI CT. CT. 4, 46, 47 I'TIK PO,

- 3asBATEIIN,

- IpyTHE JHLA MO AejaaM 0co00To MPOU3BOICTBA.

Ilon nuoamMu y4acTBYIOIIMMH B €€ CHEAYET OTHECTH FOPUAUYECKU
3aMHTEPECOBAHHBIX B pa3pelleHHW  Jejda  YYaCTHUKOB  T'PAKIAHCKOIO
CYyIOIPOU3BOACTBA, KOTOPBIE BBICTYIIAIOT B IIPOLIECCE OT CBOECTO HMEHH, UMEIOT
[PaBO COBEPIIATE OIPEACIICHHBIE B 3aKOHONATEILCTBE JIECUCTBHS, BIMATH Ha
pa3BUTHE W JBWDKEHHE TPAKIAHCKOrO CyAONpou3BoacTBa. HMMEHHO Takoe
ONpPEACIICHAE, [0 HAIIEMy MHEHHIO, B MOJHOWM MEPE COOTBETCTBYET CMBICIY
JEUCTBYIOIIETO CETOMHS IPAXKAAHCKOTO MPOLECCYATBHOI0 3aKOHOAATEIBCTBA.

CylIeCTBYIOT CHAEAYIOMIME KPUTEPUHU, KOTOPBIE JAOT BO3MOKHOCTH TOBOPHUTH
00 y4YaCTHUKE IPa’KAAHCKOTO CYJOMPOMU3BOJCTBA KAK O JIMIE, KOTOPOE Y4aCTBYET B
Jene:

- JIALA, YYaCTBYIOIIUE B JICJI€ - OTO YYACTHUKU TPAKIAHCKOr0 CyHOIPOU3BOJICTBA,
KOTOPBIE IIPA 3TOM OTHOCSTCS K OCHOBHBIM €I'0 YYaCTHHUKAM;

- JINIa, YYACTBYIOIIHAE B JICJIE UMEIOT MIPABO COBEPIIATEH MMPOLIECCYAIBHBIEC NCHCTBUA
OT CBOET0 UMEHHU,

- MPaBO HA COBEPIICHUE MPOLECCYAIBHBIX JENCTBUN, KOTOPBIE HAMpPaBJIEHBI HA

BOZHUKHOBCHHC, OKOHYAHHUC, PA3BUTHUC I'PAXKAAHCKOI'O CYA0IIPOU3BOACTBA,
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- HA JIML YYaCTBYKOILUMX B JCJIE PACHPOCTPAHSACTCA B YCTAHOBJICHHBIX 3aKOHOM
npesenax 3aKOHHas CUiTa CyaeOHOro PeICHUS,

- JIMIa, KOTOpbIE YYacTBYIOT B JEJ€, 3aUHTEPECOBAHBI B PACCMOTPEHUH CYIOM
FPAKIAHCKOIO JIENa.

OTaenpHO MBI PACCMOTPENH PA3JIMYHBIC TPAKTOBKM WHTEPECA, B CBSI3H C UEM,
HaMU ObLJIU CACNIAHbI CJICTYOUIUE BBIBOJBI:

Taxkoe MOHATHE Kak HOPUANYECKAs 3aMHTEPECOBAHHOCTH, MOAPA3AEIACTCS Ha
MaTEepUAIBHO-TIPABOBYIO M IMPOLECCYAIBHYIO, & TaK XK€ TaKOW MHTEPEC, BO3ZMOIKHO,
MOJAPA3ACIUTh Ha JMYHYIO, rOCYJapCTBEHHYHO 51 OOLIECTBEHHY O
3aMHTEPECOBAHHOCTL M HWHTEPEC CyACOHbIX NpeacTaBuUTeNci. Jlua, KOTOphIe
00J1a1ak0T JIMYHOM, TOCY TApPCTBCHHON M 0OLIECTBECHHON 3aMHTEPECOBAHHOCTHIO, a TaK
)K€ 3aKOHHBIE MPEACTABUTEIM MMEKT KAk MAarepUalbHO-MPABOBOM, TaK U
NPOLECCYATIbHBIA MHTEPEC B UCXOE ena. MaTepec cyaeOHbIX TPEACTABUTENCH TPH
3TOM XaPAKTEPU3YETCs JIMIIL MPOLECCYATBHBIM XapaKTEPOM.

Crates 38 ITIK P® roBopur 0 TOM, 4YTO CTOPOHAMH B TPAXKIAHCKOM
CYJIOTIPOU3BOJICTBE SIBJIIETCS MCTEIl W OTBETYMK. CTOPOHBI MOJB3YKOTCS PABHBIMH
MPOLECCYaTbHBIMK MPAaBAMK U HECYT PABHBIC MPOIIECCYATbHBIE O0SI3aHHOCTH.

OTAeNnbHO MBI OTMETUJIN, YTO MOHSITHE CTOPOHBI B MPOIIECCE HE MOXKET OBITh
PacKphITO O€3 ONpeACacHUs CTaryca 3THUX CYOBEKTOB KaK CTOPOH B IPakKIaHCKUX
MPOLIECCYAITBHBIX MPaBOOTHOILIECHUSX. Kotopesie MPEACTABIISIOT coOoit
VPErYJUPOBAHHBIE TPAKIAHCKUMH TPOLUECCYAIBHBIMA HOPMaMHU B3aUMOACHCTBUE
CyJa, ¢ OJHOW CTOPOHBI, U JIULL, YYAaCTBYIOIIMX B JIEJI€ ¢ APYrOi CTOPOHBL. Jli1g TOro
4yTO OBl ONPEACTUTH CYIIHOCTH CTOPOH HEOOXOJUMO MOHSTh, KAKUMH MPU3HAKAMU
00NaIar0T 3TH JIMIA KAK YYACTHUKH HCKOBOTO CYAOMPOU3BOJACTBA, KOTOPOE SBIISETCS
CUCTEMOMN TPAKIAHCKUX MPOLECCYATBHBIX MPABOOTHOLIEHUN, KOTOPBIE BO3HUKAKOT
MO0 MOBOAY 3alluThl TpaB, CBOOOA WM 3aKOHHBIX HWHTEPECOB OJHOIO JIMIIA,
HAPYLIECHHBIX WA OCIOPEHHBIX APYTHAM JTULIOM, U XaPAKTEPUIYIOLINE HAUTUYHUE CIIOpa
O TPaBE U ABYX CTOPOH, UMEIOLLKUX MPOTUBOIOJIOXKHBIE UHTEPECHL B ACJIEC. YUYaCTUE B

nponcccc KakK CTOPOHBI 32TO 6e3y0HOBHOG KOHCTUTYIIMOHHOC IIPaBOMOYHMC, IJIA
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peanu3aiud KOTOPOro €CTh HEOOXOAMMOCTb B COOJIIOACHUM psifa 3aKOHOJATEHLHO
YCTAHOBJIEHHBIX TpeOoBaHuil. My mpeanochlioK MpaBa Ha MPEAbSBICHUE UCKA, a
UMEHHO: MOABEIOMCTBEHHOCTb Jiejia Cy1y OOIIeH IOpUCAUKIINU, OOpallleHUE K CYy B
YCTAQHOBJICHHOH  ()opMe, MNPaBOCHOCOOHOCTh W JIEECMOCOOHOCTh  CTOPOH,
3aUHTEPECOBAHHOCTL CTOPOH B MPOLECCE.

Mbl OTMETUJIM, YTO CTOPOHA B MPOILECCE ATO, CKOPEE BCETO HE KOHKPETHO
B3ATO€ (PU3MUYECKOE JIMIO, KAK MCTEI] UM OTBETUMK, a KATETOpusi, CTaTyC WM POJib,
OPEACTaBIATh KOTOPYK) MOXKET [0 4YKMCAY HEOTPAHMYEHHBIM Kpyr JIMIl Kak
(U3NUECKUX, TAK U FOPUAUYECKUX.

YyacTtie npokypopa B IpakIaHCKOM MPOLECCE 3aKITH0UAETCsl, MPEKIE BCETO, B
TOM, 4YTO Y4YacTHE€ NPOKypopa CHOCOOCTBYET B paMKaxX IPaXKIaHCKOTO
CYAOMpPOM3BOJACTBA B Cydax OOIIEH IOPUCAMKIMM MPEeayNnpekaarb W YCTPAHATH
HaApYLICHUE MPaB U 3aKOHHBIX MHTEPECOB MPakAaH, MyOJUUYHBIX UHTEPECOB B chepe
IPAKIAHCKUX, CEMEHHBIX, TPYAOBBIX, JKUJIMIIHBIX, 3€MEJbHBIX, DKOJOTMUECKUX M
JAPYruX MPABOOTHOIICHUH, a TaK K€ 3aKOHHOCTh MPAXKAAHCKOTO CyIOTPOU3BOJICTRA,
WX 3aluTa.

Y4acTBysl B IPaKIaHCKOM CYJOMPOU3BOCTBE, MPOKYPOP MPOU3BOJUT OXPAHY:
- myOMMYHOTO OPSAIKA;

- IpaB, CBOOO/I ¥ 3aKOHHBIX MHTEPECOB IPAXKIaH;

- nyOJMYHBIX MHTEPECOB, @ UMEHHO OQUIMAIbHO MPU3HAHHBIX TOCYAAPCTBOM U
O0ECIEUEHHbIX MMPABOM HHTEPECOB COLMAILHONW OOIIHOCTH, YJOBJIETBOPECHUE
KOTOPBIX SIBJISIETCS IPUOPUTETOM U TrapaHTUEH €€ CYLIECTBOBAHUS U PA3BUTHUSL.

[TpenHaznaueHue NTPOKYpopa Mo OCYILICCTBICHUIO TOCYAAPCTBEHHOM MPaBOBOM
3alUTHl PEAIU3YETCs B JIEATENILHOCTH MPOKYpOpa uEPe3 BBISBICHUE HapyLICHWIHA
paB U 3aKOHHBIX UHTEPECOB IPAXKAAH, & TaK e MyOJUYHBIX UHTEPECOB U MPUHSITHE
MEP K MX YCTPAHEHHIO B PAMKaxX PaXKIaHCKOTO CYIOMPOU3BOACTBA, U B BBISBICHUU
HApYLIEHUA TpaB YYaCTHUKOB TPAXKAAHCKOTO MpOlecca M MPUHATHM MEP K MX
ycTpaHeHuto. Peanuzyercs JaHHOE NpeAHa3HauYeHUe MyTeM 0OpallieHHs MPOKypopa B

CYJl B MHTEPECAX TPaKAaH U MyOJIMYHBIX UHTEPECOB. TaK e Takoe MpeIHa3HAYCHUE
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HAXOJWT CBOE BHIPAKEHHE B JACHCTBUIX MPOKYpPOpa, KOTOPHIH B MPOIECC BCTYMACT
JUIS TOrO, 4TO OBl JaTh 3aKIIOUCHUE U 3aBUTh XOJATAMCTBO O BLI30OBE CBUACTEIICH,
00 ucTpeboBaHMU HEOOXOAMMBIX JOKA3aTeIbCTB, TO €CTh MPOKYPOP NPUHUMAET
MEpPBI K MPaBUILHOMY Pa3peUICHUIO CMopa M KaK CICACTBHUE, MPOKYPOP MPUHUMACT
MEPBI K TPEIOTBPAIIICHHUIO MJTH K 3alUTE MPaB CTOPOHBI 10 AETY (TPETHETO JINIIA).

Tperbu nuIa, TPEACTABIAIOT COOOH JUIl, KOTOpPbIC TPUBICKAIOTCS WIIH
BCTYMAKOT B TPAKIAHCKUN MPOIECC, KOTOPBHIM MPU ITOM YK€ BEACTCS MEXKIY
JPYTUMHU JIMIIAMHU, AJI TOTO 4TO OBl 3alIMTUTh CBOM CaMOCTOSTEIBHO 3asBIICHHBIC
mpaBa Mo MPEeAMETY Cropa MEXKAY €ro NMepBOHAYAIbHBIMU CTOPOHAMM WIIM K€ AJis
TOTO 4TO OBl 3afBUTh CBOM MHTEPECHl MPH ATOM HE 3asBISAS CaMOCTOSATEIBHBIX
TpeOOBaHUI MO MPEAMETY CHOPA.

B xone cyneOHoro pazdouparenbCTBa, TPEThU JIUIA UMEIOT MPABO:
- 1aBaTh OOBSACHEHUS IO JIENY;
- MPUHUMATh Y4acCTUE B IOMPOCE CBUACTENCH;
- TpUHMMATh yYacTHE€ B HCCICAOBAHWUM TMUCBMEHHBIX W BEIIECTBEHHBIX
JI0Ka3aTEeNbCTB;
- MPUHUMATh Y4aCTHE B IOMPOCE IKCIICPTOB,;
- y4acTBOBATh B CYJCOHBIX MPCHUSIX;
- 00’KaJIOBATh PENICHUE CY/A,
- BO30YIUTh X0OJaTaliCTBa, CBA3AHHBIC C IBHIKCHUEM JIENa, K TPUMEPY, 00 OTIOKEHUHT
Jena, 0 MPUOCTAHOBJICHUM MPOU3BOACTBA MO ACTY U Mp.

3aK0HOM TPEeIyCMOTPEHA BO3MOXKHOCTh YUacTHs B JEJE JABYX BUAOB TPETHHX
JIWILL;
- TPETHH JIMIIA, KOTOPBIC 3asBJISIOT CAMOCTOSATEIbHBIC TPEOOBAHNUS,
- TPETHH JIMIIA, KOTOPBIE CAMOCTOSATENBHBIX TPEOOBAHU HE 3asBIISIOT.

JInmo, KOTOpoe BCTYMAeT B MPOILECC MEKAY APYTUMHM JIUIAMH JJis 3allUThI
CBOCTO TpaBa, SIBJISICTCS TPETHUM JIMIIOM, KOTOPOE 3asBISICT CAMOCTOSTEIbHBIC

TpeOoBaHus. Takue JIMiia HECYT BCE MpaBa U 00S3aHHOCTH UCTIA.
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Tperbn WA, KOTOPHIE HE 3asBIISIFOT CAMOCTOSITENIBHBIX TPEOOBAHWUNA MOTYT
BCTYIHUTH B JIEJI0 CO CTOPOHBI MCTLA WJIM CO CTOPOHBI OTBETUYMKA IO TOTO KaK Cy.
OPUMET PEUICHHE M0 JIEY U B TOM CITy4ae €CJIM OHW MOTYT MOBJIMATh HA MX MPaBa U
00sI3aHHOCTH IO OTHOLIEHUIO K OJTHOM M3 CTOPOH.

OtaenpbHO HaMM OBUTO OTMEYEHO, YTO OCHOBAHMEM BCTYIUIEHUS B IMPOLIECC
TPETHETO JIMIA, KOTOPOE HE 3asBJISET CAMOCTOSTENBHBIX TPEOOBAHU, MOXKET OBITh U
WHAs 3aMHTEPECOBAHHOCTD.

Yyactue B rpaKAaHCKOM MPOLIECCE TOCYAAPCTBEHHBIX OPraHOB, OPraHU3ALMAN
U UX OOBCIMHEHWI WIM OTACTBHBIX TPAXAAH B 3aUUTy MpaB APYruxX JIALL,
OpeCNeAyeT CBOCH LENBbI MyONMYHbIE, TO €CTh FTOCYJAPCTBEHHBIE U OOIIECTBEHHBIE
WUHTEPECHI.

JleHcTByrOIIEE 3aKOHOAATENBCTBO TOBOPUT O JABYX (opmax ydvactus
paccMaTpUBAEMBIX JIULL B TPAXKIAHCKOM MPOLIECCE:

- BO30Y)KIEHUE TPAKIAHCKOTO JIENa,
- BCTYIUICHUE B Y>KE€ HAUABIIMICS MPOLECC ISl AAYM 3AKITFOUEHUS 110 TPAKIAHCKOMY
hi (S

OTAenpHO CleayeT OTMETUTh, YTO BTOpas (opMa y4yacThsl B TPAKIAHCKOM
IPOLECCE MPEAYCMOTPEHA TOJBKO JIUIIb ISl TOCYIAPCTBEHHBIX OPraHOB U OPraHOB
MECTHOTO CaMOYIPABJICHUSI.

['ocynapcTBEHHBIE OpraHbl M APYTHE JMIQA, KOTOPBIE OOpAaTUIMCh B CYI B
3aIMTY NPaB M OXPAHSEMBIX 3aKOHOM WHTEPECOB JPYIMX JIML, B TMPOLECCE
BBICTYNIAIOT OT CBOECTO MMEHHM M HE CBSI3aHbl TMO3MLKEH TOrO JIMIA, B MHTEpEcax
KOTOPOr0 MMHU Hadato Aeyio. OHM HE MMEIOT JIMYHOTO MAaTEPHAIbHOTO MHTEpEca K
JeNly, a TOTOMY OTHOCATCS K KaTerOPHH TaK Ha3bIBAEMBIX 3AsBUTENICH MCKOB WA
OPOLECCYATbHBIX MCTHOB. OHM TMONB3YKOTCS BCEMH MpaBaMU W HECYT BCE
00sI3aHHOCTH HMCTILA, 32 UCKIIOYCHUEM MPABaA HA 3aKITIOYEHUE MEPOBOTO COTTIAIICHUS.
K HAM HE MOTYT IPEIBABUTE BCTPEUHBIN UCK.

[IpencraBneHHbI 3aKOHOM KpPYr TpaB M O00SI3aHHOCTEH B T'PAKIAHCKOM

CYJIONPOU3BOJICTBE OOYCJIOBIEH MNPOLECCYAIbHBIM TMOJOKEHUEM TOW WM WHOMN
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CTOPOHBI. JIJIg KaTeropuu JiMll, y4aCTBYIOIIUX B JAeJE, 00JaJarolMX B ACE JIMYHON
3aMHTEPECOBAHHOCTBIO, XaPAKTEPEH TaKOM MepeveHb MpaB U 00S3aHHOCTEH, KOTOPBIN
BO MHOTOM HE COBMAJAET C KPYrOM MpaB M OOS3aHHOCTEH JIML C TOCYAAPCTBEHHOM
WIA OOLIECTBEHHON 3aMHTEPECOBAHHOCTBIO B MCXOJE Acha. Takoe 00CTOATENBCTBO
CJIEAYET U3 TOrO, YTO NPOKYPOP M JMILQA, YYACTBYIOIIME B ACNIC B 3aLIUTY IPaB U
3aKOHHBIX MHTEPECOB APYTHX JIML, 3ALIUIIAKOT Yy>KHE MPaBa U HMHTEPECHL. 3aKOH
NPEIyCMATPUBACT LETBIA Psii paB W O0SA3aHHOCTEH Jsl JIML, KOTOPBIE O0NagaroT
rOCyIapCTBEHHON MM OOLIECTBEHHOH 3aMHTEPECOBAHHOCTBIO B HCXOIE JIENA, YTO HE
TUITAYHO JIJIs1 CYOBEKTOB 00JIaIal0IIX, KOTOPHIE 00JIaIat0T TUYHBIM HHTEPECOM.

Tak >xe HaMK OBLJIO OTMEYEHO CIIECIYIOMIEE OOCTOATENBCTBO, M. 4 ¢T. 27 3aKoHa
O MPOKyparype TOBOPUT, O TOM, YTO B CIIy4ac HAPYLICHHWS NPaB U 3aKOHHBIX
MHTEPECOB TPAKIAHWHA, KOTOPBIC 3alIMINAKOTCA B MOPSAKE TPAKIAHCKOTO
CYJONIPOM3BOJICTBA, KOT1a MOCTPAJABILIEE JULO 110 CBOEMY COCTOSIHUAIO 310POBbs WA
M0 WHBIM TIPUYMHAM HE MOXKET JIMYHO OTCTAaMBaTb CBOM IPaBa, a TaK >K€ KOIraa
HApYLICHbI MPaBa M CBOOOJBI 3HAYMTEIILHOTO YMCIIA TPAKAAH WIA B CHIY HHBIX
0OCTOATENBCTB HAPYLICHUE MPHOOPENO 0c000e OOIECTBEHHOE 3HAUYEHUE, TPOKYPOP
MPEABIBISIET U NOAJCPKUBAET B CYJI€ UCK B MHTEPECAX MOCTPAAABIIMX. TYT MEXKAY
nosiokeHusiMu ['TIK PO u 3akoHa 0 mpoKyparype €CTh PacXOKICHUs B TOW YacTH,
yto ['TIK PD He 3HaeT Takoro CJIOBOCOYETAHUS KaK HAPYIICHHUE, KOTOPOE MPUOOPEO
ocoboe obwecTBeHHOe 3HadeHne. B neiictByromem [IK PO npokypop He MOkeT
CChUIaThCs MPH OOpalIEeHWH B CyJ Ha HEOOXOAMMOCThH 3AlIMTHI OOIIECTBEHHBIX
uHTepecoB. Takum 00pa3oMm, ecTb HeoOXoauMOCTh mpuBecTd HOpMbI [TIK PO B
COOTBETCTBHUE C 3aKOHOM O IPOKYPATYPE.

B cumny  OCHCTBYIOIIErO  CErOAHS  3aKOHOAATENbCTBA — IPAKIAHCKOE
CYJOMPOMU3BOACTBO KPOME BCEr0 MPOYETrO JOJDKHO CIIOCOOCTBOBATH YKPEIJIEHUIO
3aKOHHOCTH M MPaBONOPAAKA, (POPMUPOBAHUIO YBAKUTEIIBHOTO OTHOLICHUS K CYAY.
Peanmu3anus Takux 3a1a4 BO MHOIOM J1a€T BO3MOKHOCTb CYAY BBIHOCUTBH 3aKOHHBIE U
O00OOCHOBaHHbIC pelIcHUs. B CBOKO oOYepedap 3aKOHHOCTh M OOOCHOBAHHOCTH

CYyJIcOHOrO PEMICHUS HE MOXET HE 3aBUCETh OT OE€30MMOOYHOTO OMPEACTICHUS
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OPOIECCYATBHOTO  MOJOXKEHWS  KOKAOTO0 M3  YYaCTHUKOB  TPaKAaHCKOTO
CYAOMPOU3BOICTRA.

[TpaBunbHOE OMpEENEHUE MPOLIECCYATbHOTO MOJIOKEHUS KOKIOr0 Y4aCTHUKA
IPaXKAaHCKOTO CYJIOTPOM3BOJICTBA UMEET KaK TEOPETUUYECKOE, TaK M MPAKTHYECKOE
3HAUEHHUE, TaK KaK CIAY>KUT MPABOBHIM OCHOBAHMEM MPEICTABICHUS €My 3aKOHOM

IPOLECCYATBHBIX MPAB U 00A3aHHOCTEH, UX ONPENEICHHOIO 00BbeMA.
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