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BBEJAEHUE

CoBpeMeHHass TMpakTUKa OpraHu3aldyd MPEANPUHUMATENILCKOW JeATEeIbHOCTH
CBUICTENBCTBYET O TOM, YTO Yyclex Ou3Heca B OOJbIIEH CTENEHH MNpeAoIpeesieH
YPOBHEM Pa3BUTHUS CETH MPOJAXK TOBApoB (padoT, yciyr), popMaMu U CIOCOOAMU CBSI3U
mpou3BOAUTENS cO cdepoir moTpednaeHuss u T.0. OFHUM W3 pPEIIeHWd OSTUX 3a7ad
CTaHOBUTCS TO, B KAKOW CTETNIEHU MPEANPUHUMATEIIO yIaCTCA TOCTPOUTH CUCTEMY CBOETO
IPEICTaBUTENIbCTBA, PACIIUPUTH  KOJIMYECTBO  SKOHOMHUYECKUX  KOHTAaKTOB, HX
TEPPUTOPUIO,  MHUHMUMH3UPOBATH  M3ACPKKA B Macce  HEMPOU3BOJCTBEHHBIX
(opraHu3alMoOHHBIX) pacxonoB. HMHoOTrma 1O MNpPUYMHE PaA3IMYHBIX OOCTOSITEIHCTB
XO35IMCTBYIOIIUN CYOBEKT, SIBISIOMIMNACA YYACTHUKOM T'PaXAAHCKOTO 000pOTa, HE MOXKET
CaMOCTOSITENIbHO COBEpINaTh T€ WM HMHBIC BOJIEBBIC NIEHCTBUS, BICKYIIUE NJS HETO
IOPUINYECKUE TOCIENCTBUSA. B TakoM ciydae BO3HUKAE€T MOTPEOHOCTh B COBEPLICHUU
JACHUCTBUI APYTUM JIULIOM C T€M, OJHAKO, YTOOBI MX pe3yiabTaT B BUJIEC BO3HUKHOBEHUS,
M3MEHEHUS, IPEKPALLCHUS TPaXKAAHCKUX MPaB U 00A3aHHOCTEN BO3HUK HETOCPEICTBEHHO
y JIMla, JUYHO HE COBEpIIABUIETO IOpUAMYECKHE NedcTBUS. Takue MpaBOOTHOLICHHS
MEX/Ty JINIIOM, COBEPIIAIONINM IOPUANUECKU 3HAYNMBIE IEHCTBUS, U JIUIIOM, Y KOTOPOTO B
pe3ynbTaTe BO3HUKAIOT TpaBa H OOSI3aHHOCTH, TMPHU3BAaH pPETYIUPOBATh WHCTUTYT
MPEICTaBUTENIbCTRA.

C pa3BUTHEM HMHCTUTYTa COOCTBEHHOCTH M YBEJIMYEHHEM pPa3HO0Opasus BUAOB
CHCJIOK, 3aKJI0YaeMbIX YYaCTHUKAMH TPaXJAaHCKOTO 000pOoTa, TMOSBWINCH Chepbl
IPaXXTaHCKO-TIPABOBBIX OTHOIICHHWHA, YCTAaHOBJICHHE W peaTu3alis KOTOPBIX ITyTEM
COBEpUICHMS]  IOPUAMYECKUX  JIEHCTBUH  3aBEAOMO  MpEAINoJiaraeT  ydacTHe
BBICOKOKBATM(DUIIMPOBAHHBIX CIICIUAIMCTOB — MPEICTABUTENCH, B YaCTHOCTH, KOT/Ia peYb
UIET O CHIEJKaX C HeJBMKMUMOCTBHIO, IIEHHBIMH OymMaramu, O OMpIKEBBIX CAEIKAX U Jp.
NMeHHO B TakuX CUTYyaIUsAX MpEANPUHUMATEN 00pamaloTcs K yeiIyraM KOMMEPUYECKOTro

MMPpECACTAaBHUTCIIA.



TeMa KOMMEpPUYECKOTO MPEICTABUTENBCTBA aKTyaJlbHA JJISI UCCIECAOBAHUS C HAYYHO-
TEOPETHYECKOW M C NPAKTUYECKOM Touku 3peHus. Ceiluac KOMMEpUYECKOe
NPEACTABUTENIBCTBO IIMPOKO PACIHPOCTPAHEHO B XO3AMCTBEHHOW MPAKTUKE, OJHAKO,
CYILLIECTBYET MHOKECTBO BOINPOCOB M TMpOOJieM, CBA3aHHBIX C JaHHBIM BHJIOM
NEATENIbHOCTH, IIPU 3TOM B TEOPUH TPAXKIAHCKOIO IIPpaBa JAaHHBIM HMHCTUTYT MAallo
UCCJIEIOBAaH, a 3aKOHOoJaTeNbHas 0a3a SIBHO HEJOCTATOYHO pa3BUTa JJISI TOTO, YTOOBI
BCECTOPOHHE PETyJIMPOBATH PABOOTHOILIEHHUSI KOMMEPUYECKOTO IIPEACTABUTEIIBCTBA.

B neunctByromem I['paxmanckoMm koaekce Poccuiickont CDGI[epaHI/II/Il (manee —
'K P®) o0mmM MOJI0KEHUSAM O KOMMEPUYECKOM IPEICTaBUTENbCTBE IMOCBSIIEHA BCETO
onHa cratbs (cr. 184). B Hell 3akoHomareneM CcQOpPMYJIHpPOBaHbI JIMIIb OOIIHE
IIOJIOKEHUsI,  KOTOpPBIE  pacCHpOCTPAHAIOTCS HAa  BCE  CIy4al  KOMMEpPYECKOIo
MPEACTABUTENBCTBA. B HEKOTOPBIX chepax MpeAnpUHUMATENBCKOW JESITEIbBHOCTA MOTYT
BO3HHMKATh OCOOEHHOCTH, CBS3aHHBIE C KOMMEPUYECKHM IMPEACTaBUTEILCTBOM. B TakoM
Cly4yae IIPaBOOTHOILUECHUSA PETYIUPYIOTCA  OTACIBbHBIMM 3aKOHAMH U JIPYTUMH
HOPMAaTHUBHO-TIPABOBBIMU akTaMu. HopMBI, perynnpyromue paccMaTpuBaeMblii TPaBOBOU
UHCTUTYT, Pa3pO3HEHBI, JMIIEHbl CUCTEMHOIO E€IMHCTBA WU B3aUMOCBSI3aHHOCTH, OHHU
pazopocanbl 1o 'K PO u Brimouens! B rnaBy 10 «IIpencraButenbctBo. [JoBEpeHHOCTDY,
PEryJIUpPYIOLLYI0 OOLIME TMOJOKEHUS O MPEeACTaBUTENbCTBE, B IaBy 49 «llopyueHuey,
YCTaHABJIMBAIOIIKME IIpaBWia [JIs AOTOBOpA IOPYYEHHUS, YTO CO31a€T MHOI'OYHCIICHHBIC
TPYIHOCTH I PABUJIBHOTO NMPUMEHEHUS YKa3aHHBIX HOpM. CKa3aHHOE NMPEIONPEACIISIET
AKTYaJIbHOCTb U IPAKTUYECKYIO 3HAYUMOCTh HACTOSILIErO UCCIICIOBAHMS.

PaccmarpuBaemblii  MHCTUTYT  KOMMEPYECKOIO  IPEACTABUTENBCTBA,  4YacTO
UCIIOJb3YEMBIM B HACTOSILIEE BPEMS, HE MOJYUHJI JOJDKHOIO IIPAaBOBOrO PETYJIMPOBAHUS B
I'K P®. HopMmsl, peryimpyromuye JaHHbIE TPABOOTHOIICHUS, HE HAIIUIM CBOE OTPAXKEHUE B
oTaesbHOM DenepaibHOM 3aKOHE. DTO CO3AAET ONPEIEIECHHbBIE CJI0KHOCTH B TPUMEHEHUHU
MHCTUTYTa KOMMEPYECKOTO MPEACTABUTENBCTBA U PA3PEIICHUS CIIOPOB, BO3HUKAIOIINX B

CyJeOHOM MpaKTUKeE.

! Tpaxxganckuit kogekc Poccuiickoit @eneparuu (dacts nepsasi) oT 30 HosiOps 1994 1. Ne 51-@3 (pen. ot
03 urons 2016) // Cobpanune 3akoHomatenbeTBa Poccuiickoit @eneparmu. — 1994, — Ne 32, — Cr. 3301.



Pa3penienre ykazaHHO# mpoOIeMbl BO3MOXKHO C MOSIBJICHUEM B 3aKOHOJIATEIBHBIX
aKTax HOPM, MOCBSILIEHHBIX KOMMEPYECKOMY MPEICTABUTEIBCTBY HE KaK Pa3HOBHIHOCTH
OOILIErpaKJaHCKOTO  MPEACTABUTENIBCTBA, a KaK CaMOCTOATEIbHOTO  WHCTUTYTA,
TpeOyIoIIEero JeTaabHOM MPaBOBOM perjaMeHTaIUH.

KoMMepueckoe npencTaBUTENbCTBO OBUIO M3BECTHO POCCHICKOMY IpaBy €IIE B
JNOPEBOJIIOIMOHHBIN TiepuoA. IIpaBOOTHOILIEHHS TPENCTABUTENHLCTBA U B TOM YHUCIE
KOMMEPYECKOI0 MCCIIETOBAINCH B pab0OTax TaKUX Y4YEHBIX-UMBUIUCTOB Kak A.O. I'opaos,
A.A. Eseuxnii, JILH. Kazanues, A.W. Kamunka, J[.1. Meiiep, 1.O. Hepcecos,
N.B. lllepemeBckuid, K.I1. IToGemoHOCIIEB, B.U. Cunaiickui, IL.II. [{luToBUMY,
I'.®. lllepmenesny u ap.

B coBerckuii nepuoj OTHOIIEHUH, OCHOBaHHBIX Ha MpaBe YAaCTHOW COOCTBEHHOCTH,
HE CYIIECTBOBAJO, B CBSA3M C YEM KOMMEpPYECKOE MPEACTABUTENBCTBO HE OBLIO
pacupoCTpaHEHO Ha MPaKTUKE. ITO OOCTOSATEIBCTBO MOCIYKWJIO MPUIYMHOW TOMY, YTO B
paboTax COBETCKHX IMBMJIMCTOB CHEU(pUKa KOMMEPUYECKOTO IpEACTABUTEIBCTBA HE
ucciaenoBasiocb. OaHAakO B TOT NEPUOJ  YYEHbIE pPAaCCMATPUBAIM  BOIPOCHI
oOLIerpa’kJTaHCKOTO MPEACTaBUTEIbCTBA, YTO, HECOMHEHHO, UMEET Ba)KHOE 3HAUEHUE IS
COBPEMEHHOW HAYKH.

enpto naHHOM pabOTHl  SIBASETCS TEOPETHYECKOE H3YyYEHHWE HWHCTUTYTa
KOMMEPYECKOTO MPEACTABUTEIBCTBA B POCCUICKOM TIPaXkKIaHCKOM IIpaBe, OIpENESICHUE
€ro COJAEpXaHus Ha COBPEMEHHOM JTale, BBIABICHHE CYLIECTBYIOUIMX MpOOJIeM U
pa3palboTKa ImyTel UX pa3pereHusl.

B cooTBercTBUU C 11€7bI0 PA0OOTHI HEOOXOAMMO PELIUTh CAEAYIOLIUE 3adauu:

- 0XapaKkTepU30BaTh coziepxKaHue WHCTUTYTA KOMMEpYECKOTO

MPE/ICTaBUTENIbCTBA,

- BBISIBUTh  CYIIHOCTHBIE  XapaKTEPUCTUKH  MHCTUTYTa  KOMMEPUYECKOIrO

MIPE/ICTaBUTEINIbCTBA,

— BBISIBUTh ~ MPUYMHBI  OTCYTCTBUSL  JOJDKHOTO  CHUCTEMHOTO  IPaBOBOIO

pEryJIMpOBaHKs MTPABOOTHOLIEHUH KOMMEPUECKOro npeacraBsurenbersa B 'K PO;



— CHUCTEMAaTU3UPOBATh CYIIECTBYIOIIUE IIPAaBOBBIE HOPMBI, PEryJIHUPYIOIIHE
MIPABOOTHOIICHUSI KOMMEPYECKOTO TPEICTABUTEILCTBA, JJIsi HanboJiee IOJTHOTO
aHajau3a JIaHHOTO MHCTUTYTA.

OOBEKTOM JTaHHOTO HCCIEJOBAHUS BBICTYHAIOT OOIIECTBEHHBIE OTHOIICHMUS
KOMMEPUYECKOI0 MPECTaBUTENBCTBA, IPABOBAasl PErJaMEHTAlUsl JaHHBIX OTHOIICHUH,
3aKOHOJATEIbHOE 3aKPETICHUE HOPM O KOMMEPYECKOM IMPEICTaBUTEILCTBE.

[IpenMeToM HCCIIEIOBaHUSL SBJISIIOTCS TIPAaBOBBIE HOPMBI, 3aKpEIUICHHBIE B
IrpaXIaHCKOM 3aKOHOJATEIbCTBE, PETYJHUPYIONINE MPABOOTHOIICHUS KOMMEPUYECKOTO
MPECTAaBUTENILCTBA; pe3yJIbTaThl MIPUMEHCHUS HOPM 0 KOMMEpPUYECKOM
MPEJICTABUTENBCTBE B CYJIEOHOM MTPaKTHKE.

MeTo0JI0THYECKYI0 OCHOBY HCCIIEIOBAaHHUSI KOMMEPUYECKOTO MPEeACTaBUTEIIbCTBA
COCTAaBUJIM CJICAYIOUIME METOJbl: JAUAJICKTUYECKUN, HMCTOPUYECKUN, CPaBHUTEIBHO-
MIpaBoOBOil, POPMaTBLHO-FOPUIUYECKHI, CHCTEMHBIN.

TeopeTnueckyto OCHOBY MCCJIEIOBAHUS COCTABIISIIOT TPYJIbl POCCUMCKUX YUYEHBIX-
UUBWINCTOB, B 4yactHocTd, E.H. AOopamonoii, C.C. AnekceeBa, W.A. AHnpeeBa,
M.J. bparunckoro, B.B.I'py3smesa, C.H. Hoxnesa, H./. EropoBa, b. 3aBumosa,
M.U. Kynaruna, A.A. Ky3pmunmuna, M.®. Jlykesinenko, B.A. Meiip, H.W. Hepcecosa,
N.b. HoBuukoro, K.II. HoBocenosou, [I.U. PscenueBa, O.H. CaguxoBa, A.Il. Cepreesa,
E.A. CyxaHoBa, JI.A. IloGenonociena, A.B. Ilogoabckoro, N.A. TTokpoBckoro,
T.M. Pacconoga, K.II. Tatapkuno#u, I0.K. Toxacroro, C.1O. Oununmoso,
A.E. lllepctobuTtoBa, A.A. SAreabHUIIKOTO.

OMIIUPUYECKYI0O OCHOBY HCCIIEIOBAHUS COCTAaBISIET POCCUUCKOE M 3apyOekHOe
3aKOHOAATEeILCTBO. [Ipy HanmucaHuu pabOThl TaK)KE MCIOJIB30BAHBI MAaTepHUAIIbI Cy1eOHOM
MPaKTUKHU.

CTpykTypa BBITYCKHOW KBaTU(DUKAITMOHHOW pabOTHl COCTOWT W3 BBEJCHUS, TPEX

IJ1aB, 3aKJIIOYEHUS U CIIMCKA JINTEPATYpPHI.



I'masa 1. OBIIIASA XAPAKTEPUCTUKA HHCTUTYTA KOMMEPYECKOI'O
HPEJACTABUTEJIbBCTBA

1.1. IlonsiTHE K HUCTOPUS PA3ZBUTHA HHCTUTYTA KOMMEPUYECKOI0

NNpeacTaBuTEILCTBA

MHO0XECTBO MHCTUTYTOB T'PaXIaHCKOTO IpaBa OEpeT CBOM HCTOKH B PUMCKOM
npase. OJHAKO B OTHOLIEHUU MHCTUTYTa KOMMEPUYECKOIO MPEICTABUTEIBCTBA 3TO HE TaK.
B pumckoMm mpaBe neiictBoBast mpuHIUM: «Per extraneam personam nobis adquiri non
potes», T.e. «HeBO3MOKHO NMPHOOPETEHHE B HAIIy MOJb3y YEPE3 MOCTOPOHHEE JIHIIO»!
OTcyTcTBUE pa3BUTHsI JaHHOTO MHCTUTYTa B PUMCKOM MpPaBE UCCIENOBATENN OOBSICHSIIOT
naTpuapxajibHOM MPUPOAOA PHUMCKON SKOHOMHUKH, IIMPOKUM HPUMEHEHHUEM padCKOro
TpynaZ.

WNnen npssMoro mnpe/cTaBUTENbCTBA BOIUIOTHIIMCH B PUMCKOM YacTHOM IIpaBe B
MHCTUTYT€ OTBETCTBEHHOCTHM MAaHJAHTa, [OJYYarOUIero BBIFOAY OT JEHCTBUM
IPOKypaTopa B €ro MHTepecax. Bo3MOKHOCTh NPENbABICHHS UCKA HAIPSMYIO K JIMIY, B
YbUX MHTEpPECax JACHCTBOBAI MPOKYPATOP, MUHYS CAMOTO MPOKYpaTopa, €CTh HE UTO MHOE,
KaK IIEpBbIE POCTKH MPSIMOr0 MPEICTABUTENIbCTBA, JONYIICHHBIE PUMCKHM YaCTHBIM
IIPaBOM B YroJly MHTEpecaM Toprooro obopora. Ho, TeM He MeHee, pUMCKOE 4aCTHOE
MPaBo HE MOUUIO AAJIbIIE U OTBETCTBEHHOCTh MPOKypaTopa He Oblia UCKIII0YEHa.

CrouT OTMETUTH, YTO PUMCKHE FOPHUCTHI JONYCKAIU B PA3IMYHOM CTENEHU MPaBO
MaHJaHTa Ha MPEAbSIBICHUE MCKA K TPETbeMY JIMIy U 0e3 YyCTYNKH MpaBa CO CTOPOHBI
npuHuunana. [Ipsimoe mnpeacTaBUTENbCTBO (POPMHUPOBATIOCH MPETOPCKUMU HCKaMH,
KOTOpBIE JaBaJUCh B CHJIy HEOOXOJAMMOCTH aJ€KBATHOTO IPABOBOTO PETYIUPOBAHUS
ToproBoro obopota. Ilpu 3TOoM (opmanbHO HOPMBI LHMBWIBHOIO IpaBa O JAOTOBOpE

MOpY4YCHUS HE OTMEHSUIMCh. B 3TOW CBSi3M MOXKHO C OOJBINOW JOJIed YBEPEHHOCTU

! Noxnes C.H. Pumckoe wyactHoe npaBo — M.: [leno, 2012. — C. 26.
2 PacenueB B.A. IlpoucxoxieHue INpeaCTaBUTENbCTBA M €ro CYIIHOCTh B Oypxya3HoMm mpase //
I'ocynapctBo u mpaBo. — 2012. — Ne10. — C. 81.



yTBEPXKJaTh, UYTO  TOJIKO  chOpPMHpOBaBIIEEeCS  OPsIMOE  IPEACTABUTEIBCTBO
MIEPBOHAYAJIBHO  MCIIOJB30BAJIOCH B  TOPIOBJIE, TO €CTh, €IBAa MOSBUBIIKCH,
PEICTaBUTENILCTBO ObUIO KOMMEpUYECKHM. WHCTUTYT mnpsMoro oOLerpaxaaHCKOro
IPEACTABUTENIbCTBA MOSIBUJICS NO3/HEE, yeM UHCTUTYT KOMMEPUYECKOTO
npeacTaBUTenbCTBa .

Jlume B 17 Bexke I'yro I'porumii paspaboran TeOpHIO MPEACTaBUTEILCTBA,
HAIIEAIIYK0 BIOCJIEACTBUM 3aKOHOJATEIBHOE BOIUIOIIEHWE B aKTax TOro Nepuoaa
BBIPA3UB CBOIO MBICIb CIEAYIONIMM oOpa3oM: «Mbl MoOkeM O00s3bIBaThCS M uepe3
MIOCPEJICTBO JIPYTOr0 YEJIOBEKa, €CIM HECOMHEHHO, UYTO IO Halllel BOJ€ Mbl U30paiu €ro
CBOUM OpyAueM, 0O TMOPYYHMB €My JEHCTBOBATh BBUJY OIPEACICHHON IeNu, Ju0o
CHAOAMB ero oOmuM mosiHoMoureM. [Ipu Hamuyuu OOIIEero MmpeICcTaBUTENIbCTBA MOXKET
CIIyYUTbCSI, YTO HAC OOSHKET 0OJICUCHHBIM MOJTHOMOUYKEM, Ja)Ke JEeUCTBYs BOIPEKU HAIIeH
BOJIE, U3BECTHOM TOJIBKO €My. Beap 3/1ech MMEIOTCS pa3IMyHbIE aKThl BOJIA: OJAWH, KOUM
MBI 00SI3bIBa€MCsI MPHU3HATH BCE, YTO JPYrOM COBEPIIUT B M3BECTHOTO poja CIEIKax;
JIpPYrod, KOMM TOT OOS3BIBAETCA MO OTHOIICHWIO K HaM JIeMCTBOBAaTh HE HMHA4e, Kak
COTIACHO NOPYYEHHUIO, M3BECTHOMY €MY, HO HE JIPyTHM»>.

Hcxons 3 ero BBICKa3bIBaHMS, MMOJHOMOYMS MPEACTABUTENS SBJISIFOTCS TaKOBBIMU
JIMIIb TIPY COBMAJICHUU UX C BOJIEW MPEACTABISIEMOr0, KOr1a 1aHo nopyuenue. Ho Bonpoc
O TOM, SIBJISIETCS JIM MPEACTABUTEIBCTBO M IMOJHOMOYUE OJHUM SIBJICHHUEM WJIM K€ OHHU
pa3IMYHbl MO CBOEMY IOPUIWYECKOMY 3HAYEHHIO, B JAJIbHEUIIEM TPagULIMOHHO CTall
paccMaTpuBaThCs Kak auiaeMma. Jla m celiuac MpUHATO CYMTATh, YTO Ha 0a3e BO33pEHUM
I'. I'portus chopmupoBacst BeipaxeHHbld B 'K @paniuu moaxoa o eAMHCTBE MOPYUYEHUS
U TIPEICTABUTEIIBCTBA. DTOMY MOAXOJYy HEKOTOPBIE MCCIIEAOBATEIN MPOTUBOIMOCTABIISAIN
TaK Ha3bIBAEMBIH «HEMEIKHI» TMOAX0a (Teopusl Cernapaiuu), CBSI3aHHBIM C HMEHaMH
Nepunra u JlabGanma, rAe MpeACTaBUTEIBCTBO €CTh SBJICHHE, HE COBIAJAIOIIEEe C

nopydenuem®. Crour ydectb, uTo mudepeHnuanus >THX ABYX MHOAXOMOB BEChMa

! Pumckoe yacTHoe npaBo: yueOHuK // mon pen. P.A. Kyp6anosa. — M.: [Ipocrniekr, 2015. — C. 224.

2'pormii I'. O mipaBe Boites! 1 Mupa — M.: JTagomup, 2012. — C. 335.
¢ 3unuenko C.A. IlpeacTaBUTENbCTBO B TPaKIAHCKOM M IpelIpUHUMATENbcKOM TmpaBe Poccum /
B.B. I'anos. — PoctoB u//[: CKAC, 2014. — C. 12.



He3HauuTenbHa, Tak Kak U B 'K @pannmm n B I'paxkaaHckom ynokeHUM ['epmaHuun
CYILIECTBYET MHOXKECTBO OrOBOPOK M CMATYAOIIUX TOJIKOBAHUN ITUX ITOHATHM.

OCHOBBI COBPEMEHHOI0 TOHUMaHHUS NPEICTaBUTENILCTBA oObecreywn OypHO
pPa3BUBAOIIKECS IPOMBIIIIEHHOCTh M TOPIOBISA CPEAHEBEKOBBIX TopojoB Mramuwy,
®panuum, Tomnanaun, AHIMIMU M psaa APYrHX cTpaH'. IMEHHO CaMOCTOSTENHLHOCTS,
aBTOHOMHOCTb TOpPOJIOB, pPAacCHpOCTPAaHEHUE THIBJACHCKOro («KyHmedeckoro») Impasa
OOBIYHO M Ha3bIBAETCS UCCIIEOBATENSIMU KaK MPUYHHA, KOTOopasi chopMUpOBaia HHCTUTYT
IPSIMOTO IIPEICTABUTENILCTBA. B OCHOBE 3TUX SIBJICHUH, & TAKKE TEOPUHU «ECTECTBEHHBIX
OpaB» JIEKUT TNPUHIUI «AaBTOHOMHHM BOJIM», CTaBIIMA BeAyIIMM B pa3paboTKax
IIPAaBOBENOB EBPOIIBL.

B oreuecTBeHHOW nUTEpaType BOIPOCHI MPENCTABUTENBCTBA B chepe KOMMEPIUH
UCCIENOBAIMCh JOCTaTOYHO JAaBHO. B 4acTHOCTH, B JOPEBONIOLNMOHHBIM IIEPUOJ IOA
MIPEACTABUTENBCTBOM B TPAXKIAHCKOM IIPABE IMMOHMMAJIOCH COBEPIICHUE OJHUM JIMLIOM
IOPUIMYECKUX JEUCTBUHA BMECTO M OT MMEHHM [JpPYyroro, IIpd 3TOM HOPUIAUYECKUE
IIOCJICACTBHSI IEUCTBUS PACIPOCTPAHAIOTCA Ha NPaBoOBYIO c(epy nociennero. Cosepuiast
3TO JEWCTBUE, MpeNCTaBUTENb (PAaKTUYECKU BBIPAKAET CBOIO BOJIIO, HO IOPUIUYECKH €ro
BOJISL PACCMATPUBAETCS KAK BOJIS JIMIIA NPEICTABISEMOT0?,

B TOT ke mepuox moiydaer NOBOJIBHO IIMPOKOE PACIHPOCTPAHEHUE UIES JCIICHMUS
IIPEACTABUTENILCTBA HA BUJABI B 3aBUCUMOCTH OT TOTO, BBICTYIIAET JIU JIULO OT «CBOETO»
MMEHU WIH OT  «4yXoro». Bo3HuUKHOBeHHE  TpsAMOro (WM  OTKPBITOIO,
HEINOCPEJICTBEHHOIO, IMOJHOT0) IPEACTaBUTENBCTBA  CBA3BIBAJIOCH C  JOTOBOPOM
IIOPYYEHHUsI, 110 KOTOPOMY IIOBEPEHHBIM JEUCTBYET OT WMMEHU JOBEPUTENSI U B €I0
uHTepecax.  KocBeHHoe (MM CKpBITOE,  IOCPEACTBEHHOE,  OJHOCTOPOHHEE)
IIPEACTABUTENBCTBO, KAK IOJArajid psAd YYEHBIX, IOPOXKAAETCA JOTOBOPOM KOMMCCHH,
COIJIaCHO KOTOPOMY KOMHCCHOHEpP 3aKJIIOYacT CIEIKA B MHTEPECax KOMHUTEHTA, HO OT

CBOCT'O UMCHH.

! [llepmeneBuy I'.®. Yyebuuk Toprosoro npasa — M.: Cnapk, 2012. — C. 32.
2 Meiip .M. Pycckoe rpaxaanckoe npaso. Knaccuka poccuiickoit nuBuiuctukn — M.: Craryt, 2013. —
C.142.
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C paznuumneM NoAX0/I0B K U3YUEHHIO MPEACTABUTENBCTBA, BBIIBUTAIUCH PA3JINYHBIC
(OpMYITHPOBKH CaMOTO TIOHATHSI KOMMEPUYECKOTO MPECTaBUTEILCTBA.

[Tpodeccop H.. HepcecoB BbiaBUTAET creAyronlyo GopMyTy MpeICTaBUTEIbCTBA:
«...CBOMCTBa KOHTpAareHTa U IOPUAMYECKOTO CYOBEKTa PaCIpEAeNIIIOTCS MEXKIY IBYMS
pa3IMYHBIMU JIMIIAMH: TPEJICTAaBUTEIEM U €ro npuHuunaioM. [lepBwlii 3akirouaer
IOPUINYECKYIO CIIETIKY, CJEAOBATENIbHO, SBIISIETCS HACTOSIIUM KOHTPAareéHTOM, BTOPOH
HEIMOCPEJICTBEHHO NPHOOPETaeT M3 OHOW IMpaBa M OO0S3aHHOCTH, CIIEJOBATENbHO,
CYMTAETCS NEPBOHAYAILHBIM U HACTOSIIMM IOPUIMIECKUM CYOBEKTOM 10 TAKOM CHEIKe» .

Takxe B IOpUINUECKON JTUTEPATYypE COBETCKOTO rOCYIapCTBa MPEICTaBUTEIBCTBO B
IPAXKJAHCKOM 000pOTE OMNPENENsUIOCh KaK «3aMECTUTENBbCTBO JIMI B TPAKIAHCKOM
o0opoTe B clydyasX HEBO3MOXKHOCTH I HHMX JIMYHO Y4YacTBOBaTh NPHU OTCYTCTBUU
JIEECTIOCOOHOCTH MITH TIPU MOIHOM JAEECIIOCOOHOCTH 10 JOOPOI UX BOJIE»Z,

B  mpouecce  pa3BuTHs = y4€HHMS O  NPEICTABUTEIBCTBE  ONPEICICHHE
COBEpPUIEHCTBOBANOCh:  «IIpencTaBUTENBCTBO — COBEPIICHHUE CHIEJIOK W JIPYTrux
JIO3BOJICHHBIX ~IOPUJIMYECKUX JCHCTBUM B TMpenaeiax IMOJHOMOYUM OJHUM JIUIIOM
(mpencraBuTeNeM) OT UMEHHU JIPYTOTO Jinuiia (MPeACTaBIsIeMOr0), B pe3yibTaTe Yero rnpana
U 0053aHHOCTU BO3HHUKAIOT, U3MEHSIIOTCS WM MPEKPAIAlOTCS HEMOCPEICTBEHHOTO s
MIPEACTABISIEMOTOY.

Hemeuxuit topuct @p. beparedt BwiBen ¢Gopmyny MpeACTaBUTEIBCTBA Yepe3
MOHSITUE «IIEPCOHUPUKALNUNY», KOT/Ia «OJHO JIMIIO BOIUIOMIAET B C€0E JIMUYHOCTh JPYTOro:
«B mpaBoBo# kU3HU NEPCOHUPUKAIIS HE JOXOJUT 10 TOTO, YTOOBI OJHO JIMIIO HAJIEBAJIO
Ha cebOst uyxyro Macky. OHa 3aKiIr04aeTcss B TOM, YTO OJHO JIMIIO TOCIOJACTBYET B TOH
00J1acTH, KOTOpasi cocTaBisieT coOCTBeHHYIO cpepy apyroro. CiaegoBaTeabHO, OHO JIUIIO
Oeper y Ipyroro He ero cnenupuyeckre TUYHBIC YEPThl, a JIUIIb €r0 TMOJIOKEHUE B

IPaBOBOM KU3HU. DTO U €CTh IPEACTABUTEILCTBOM .

! HepcecoB H.U. IlonsTHe n0OpPOBOJILHOTO MPEACTaBUTENILCTBA B IpakgaHckoM mpaBe— M.: Crartyr,
2012. - C. 86.

2 DHuuknoneaus rocyaapctBa u mpaBa. Tom 3 // mox pen. II. Ctyuka. — M.: H3marenbcTBO
KOMMyHHUCTHYecKoH akanemun. — 2012. — C.462.

S bepurept @. I'paxxnanckoe npaso ['epmanun. // U. Konep; nep. ¢ mHem. 5.M. Bpamcona. — M.: CraryT,
2010. - C. 215.
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CTouT TakX)e OTMETUTh PACCMOTPEHUE MOHSATHS MPEICTABUTEILCTBA YEPE3 MOHITHE
«opuanueckor ¢ukmuuy. Kak yke TOBOPWIOCH BHINIE, TPH TPEICTABUTEIHCTBE
NEeHUCTBYET OJIUH CYOBEKT MpaBa, HO UMEETCS B BUAY, UTO B €ro JHIE JeUCTBYET APYrou —
MPEJCTABISIEMBIN, T.€. «BOJIS, BBIPAXXCHHAsT OJHUM, MPU3HAETCS BOJICIO JIPYroro», 4TO
I03BOJISIET TOBOPUTH O «(DUKLIUM BONU»!, KBaIM(QHUUMPOBATH NPECTABUTEILCTBO KAK
«UCKYCCTBEHHBIN IOPUIMYECKHI MHCTUTYT», KaK «IPABOBYIO (QUKIMIONZ., «BO3MOKHOCTH
npencraBurenscTBa, — mmcan [.O@. Ilyxta, — ecTb, OYEBUAHO, HMCKYCCTBEHHBIN
IOPUJANYECKUNA  WMHCTUTYT, MOTYIIMM... TMOMOTaTh MPOYHOCTH U  MPABUIBLHOCTH
IOpUJIMYECKUX  OTHOIIEHWH. HeyauBHUTENBHO T1OATOMY, UYTO MOJOOHO  MOJIEIH
IOPUIMYECKOTO JIUIA JJIsl MPU3HAHHUS €ro CyObEKTOM IMpaBa MPUIILIOCH MPUOETHYTh K
HanOoyiee PACHPOCTPAHCHHOM TEOpHH, OOBICHSIOMIEH CMBICI COOTBETCTBYIOIICH
MPaBOBOI KOHCTPYKLHUH, — FOPUANYECKON (PUKIIUN.

JI.M. KopoTkoB, OTpHUIIAIOIIMKA BO3MOKHOCTh TPHUJIAHUS TPEACTABUTEIBCTBY
«(PUKIIMOHHON TPUPOJBI», IOJaraeT, 4ro «(Qukimeir MoxeT OBITh HOpMa TMpaBa,
3aKpervIsonas onpeneseHHble (aKThl, HO HE MpaBooTHolieHue. lIpencraBisieMbli u
MPEJCTABUTENIb BCTYHAIOT JIPYT C JPYrOM B OTHOIIEHMS, NMPU KOTOPBIX IPEICTABUTEIb
JNIEUCTBYET OT MMEHU M 32 CUET MPEJCTABIIEMOr0 B OTHOLICHWH C TPETHUM JIUIIOM.
[IpencraBuTens TpaHCAUPYET CBOKO BOJIO B MPOLECCE pealu3allid MOPYUYCHUS
MPEICTABISAEMOTO0. TpeThe JIMIO, BCTYIIAas B OTHOIIEHUS C MPEACTABUTEIIEM, UMEET SICHOE
MPEJICTAaBIICHHUE, UTO 00SI3aHHBIM 1O CHACJIKE ABJISIETCS MpecTaBisieMblid. B naHHOM cityuae
HE IPOMCXOJUT HUKAKHX JOMYCKOB M (PMKIIUH»>,

TakuMm 00pa3oM, CMBICIT MPEICTABUTEIBLCTBA MOXKHO CBECTH K TOMY, YTO OJIHO JIUIIO
«3aMelniaeT» Jpyroe ¢ TE€M, 4YTO ACHUCTBUS NEPBOrO BIEKYT IOPUAWYECKHA 3HAYUMBIE
HOCJIEJICTBHS KIMEHHO JUIsi BTOPOTO — TOT0, OT Ybero MMEHH TIEPBBIi JeicTBOBaI”,

Ha cerognsiuinuii ieHb JierajdbHOE TMOHSATHE MPEICTABUTEILCTBA 3aKPEIICHO B II. 1

ct. 182 'K P®.

! bparuuckuit M.W. Jlorosop nopydenus // XoszsiictBo u npaBo. — 2011. — Ne 4. (mpunoxenne). — C. 3.
2[Tyxta I'.®. Kypc pumckoro rpaxaanckoro npasa — M., 2012. — T. 1. — C. 143.

3 KopotkoB [I.M. IlpenctaBUTenbCTBO KaK TPakJIaHCKOE MPABOOTHOIICHUE: aBTOped. AWC. ... KaHI.
topua. Hayk — Ilepms, 2012. — C. 25.

* AnexceeB C.C. CtpykTypa coBeTckoro npaBa — M.: Craryt, 2011. — C. 345.
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[IpencTtaBUTENBCTBO — COBEPUIEHUE CHEIKH TNPEACTAaBUTEIEM OT HMEHU
IIPEACTABIIIEMOTO B CHILY IIOJIHOMOYMS, OCHOBAHHOTO Ha JJOBEPEHHOCTH, YKA3aHUH 3aKOHA
nub0 aKTe YMOJIHOMOYEHHOTO Ha TO TOCYJApCTBEHHOIO OpPraHa WM OpraHa MECTHOIO
CaMOYyIPaBJICHUs, HEMOCPEICTBEHHO CO3/1a€T, U3MEHSET W IPEKpAIlacT Tpa)XKIaHCKHE
npaBa M O00A3aHHOCTH mpencrabiageMorol. IIpUMeHss pacIIMPUTENLHOE TOJIKOBAHUE
cT. 184 I'K P®, MOXKHO OnpenenuTb KOMMEPUYECKOE MPEICTABUTEIBCTBO KAK COBEPILICHUE
CHCNIKM JIMIIOM, MOCTOSSHHO W CaMOCTOSITEIbHO NPEACTABUTEIBCTBYIOIIUM OT HMEHHU
npearnpuHUMaTeell mpu 3aKII0YeHUH UMHU JOTOBOPOB B cdepe MpearnpuHUMATEIhCKON
JNEATEIBHOCTH.

B c¢Bi3u Cc 3TMM B HayKe TPaXIAAHCKOTO TIpaBa BBIACISAIOT TOHSTHE
IIPEJCTABUTENILCTBA B «IIMPOKOM» U «Y3KOM» CMbICiE. lIoHATHE NpencTaBUTENBCTBA B
«IIUPOKOM CMBICJIE» BKIIFOUAET B CeOsl MPsIMOE MPECTaBUTEIBCTBO, KOTJA MPECTABUTEINb
JNEUCTBYET OT HMMEHHM NPEACTABISIEMOr0, a TAaKXKE€ B €ro HHTEPECaX, U KOCBEHHOE
IIPEACTABUTENIBLCTBO, CMBICI KOTOPOT'O 3aKJIF0YAETCsl B TOM, UTO MPEACTABUTEID IEUCTBYET
OT CBOEr0 MMEHHM B MHTEpecax Apyroro juna. Tak, mo mHenuto JI.B. CaHHMKOBOM, MOJ
IIPEACTABUTEIILCTBOM, B IIMPOKOM 3HAYEHUHU, CIEAYET ITOHUMAaTh IPABOOTHOIICHHUE, B
CUJIy KOTOPOTO OJIHO JIMIIO (MpEeACTaBUTEIh) COBEpPIACT NEHCTBUSI B UHTEpPECax APYTroro
muua (IpencTaBiIeMOro) OT CBOET0 MMEHU WM OT MMEHHU MPEACTABISIEMOr0 C LEJbIO
CO3aHMUs JUIS IOCIEIHETO JKEIaeMBbIX MM IPABOBLIX HOCIEACTBUi?. Kak oTMeuanoch
BBIIIE, SPKUM MPUMEPOM O(DOPMIICHHUS TPSIMOTO MPEICTaBUTEILCTBA SIBISIETCS JIOTOBOP
nopyudeHus. [Ipy KOCBEHHOM IIPEACTaBUTENBCTBE 3aKJIH0YAETCS JOTOBOP KOMHUCCHUH.

ITo moBoay Takoro pasfencHus B UMBUIIMCTUKE TABHO BEAYTCS Hay4yHbIE CIIOpHL. B
LEHTPE TUCKYCCHUU HE TOJBKO BOMPOC 00 OMpEeNEeICHUU NPEICTABUTENbCTBA B «IIMPOKOM
CMBICJIe», TO €CTh HEOOXOJUMOCTH TaKOTO PA3JICICHHs, HO U HAJUYHS 3aKOHOJATEIHHOU

OCHOBBI AJIs1 TAKOro OMNnpecacaCcHHsdA, HIIM XC €ro IOABCACHHA I10J 3aKOHOJATCIbHYIO

(opmy.

! Tpaxxganckuit kogekc Poccuiickoit @eneparuu (dacts niepsasi) oT 30 HosiOps 1994 1. Ne 51-@3 (pen. ot
03 urons 2016) // Cobpanune 3akoHomatenbeTBa Poccuiickoit @eneparmu. — 1994, — Ne 32, — Cr. 3301.

2 CannukoBa JI.B. loroBopsl o mpencraButensctBe // XKypHan poccuiickoro mpasa. — 2014, — Ned., —
C.57.
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Ba)XHO DOMYEpPKHYTh, YTO B COBPEMEHHOM POCCHMCKOM TIPaXKIaHCKOM IIpaBe
MIPEACTABUTENBCTBO MOHUMAETCS TOJBKO B y3KOM cMmbIcie. COorjaacHO TakoMy MHOIXOIy
[PEICTABUTEIIEM MOXET CUUTATBCA TOJIBKO TO JHMIO, KOTOPOE BBICTYNAET OT WMEHH
IPEICTaBISIEMOr0, HO HE OT CBOETO COOCTBEHHOTO.

B To ke Bpems 3apyOexHBbI ONBIT, CBA3aHHBIA C JAHHOW TEMOM, paccMaTpUBAaeT
ONpENEIICHUE MTOHATUS MPEICTABUTEIBCTBA, a TAKXKE €r0 MPUPOJBI U MOJApa3JEeICHUs Ha
BUJBI B 3aBUCUMOCTH OT BO3HMKHOBEHHS MPaB U OOSI3aHHOCTEH y MPEICTaBUTENS WU Y
npeacTaBisieMoro.  MHeHHMe 3apyOeXHBIX 3aKOHOJATENEed IMOCIYKUJIO MPUYMHOM
IUCKYCCUM, TaK Kak Juisi OOJIbLIMHCTBA CTpPaH XapaKTEpHO LIMPOKOE IOHUMaHHUE
IIPEACTABUTENBCTBA, BKIIOYAIOIIEE KAaK MPSAMOE, TAK U KOCBEHHOE IPEICTABUTENIBCTBO, a
MHOT/IA U TIOCPEJHNYECTBO .

CTOPOHHUKM BBIIEJICHUSI KOCBEHHOTO IMPEICTABUTENBCTBA MOTHUBHUPYIOT CBOE
MHEHHE CYHIECTBOBAaHMEM JOTOBOPAa KOMHUCCHUU M ONUPAIOTCS HA COOTBETCTBYIOIIHE EMY
IPaBOOTHOUIEHMSI, BO3SHUKAIOILIUE Yy CTOPOH, KaK MPUMEP MOJEIN KOCBEHHOTO (CKpPBITOIO)
MIPEACTABUTENBCTBA. B KadecTBe INpuMepa YacTO BBIACISIETCS M areHTCKHM JTOTOBOpP,
KOTOPBIM, C TOYKH 3PEHHS] HEKOTOPBIX HUCCIIEIOBATENIEH, ONOCPEAYIOTCA OTHOLIEHHUS, KaK
IIPSIMOTIO IIPEICTaBUTENBCTBA, TAK U KOCBEHHOTO.

Kak cuuraet JI.B. CanHnkoBa 00beIMHEHUE psiia JOTOBOPOB, HAPUMED, JOTOBOPa
NIOPYYEHHUsI, KOMHUCCHM, AareHTCKOro  JI0roBopa, II0J  IIUPOKUM  TEPMHUHOM
MPEACTABUTENBCTBA TO3BOIUT CPOPMHUPOBATH OTIIETBHYIO KJIACCU(PUKATMOHHYIO TPYIIY U
TEM CaMbIM TO3HATh UX IPABOBYIO TIPUPOLYZ.

IIoMUMO TIPSAMOrO M KOCBEHHOI'O IPEACTABUTEIBCTBO MOKHO PACCMOTPETH P
IPYrUX OCHOBaHWM sl Kjaccu(uKanuu. BoJbIIMHCTBO aBTOPOB BBLACNAIOT JIBa BHA
MPEe/ICTaBUTENbCTBA: JOOPOBOJIbHOE M 3aKOHHOe (00si3arenbHOE). HekoTopbie aBTOpPHI

YKa3bIBalOT  Ha H€06XO)II/IMOCTB BBIACIJICHUA TpEX BUI0B MpeACTaBUTCIILCTBA:

! A6pamosa E.H. I'paxxnanckoe npaso. B 3-x tomax. T.1. — M.: Ben6u, PI'-IIpecc, 2010. — C. 811.
2 CannukoBa JI.B. [loroBopsl o npeacraButensctse // Kypran poccuiickoro npasa. — 2014, — Ned. — C.
57.
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n00pOBOJILHOE, 3aKOHHOE (00s3aTeNIbHOE), a TaKKE HAa OCHOBAHMM aIMUHHUCTPATUBHOIO
axra (1o HazHaueHuo)®.

[IpoBois KiTaccuPUKaLUIO IO TAKOMY KPUTEPUIO, KaK CBA3b IOPUIUUYECKOTO (haKTa C
BOJICH JIIO/IEH, TO MOXHO BBIACIUTH MPEJCTABUTEIBCTBO, BO3HMKAIOIIEE HAa OCHOBAHUU
IOpUINYCCKAX ~ JEHUCTBUM  (YIMOJHOMOYMSI W aKTa  yINOJHOMOYEHHOTO Ha  TO
rocyJapCcTBEHHOT0  opraHa WM  oOpraHa  MECTHOTO  CaMOYIpaBlieHUS), U
MIPEICTaBUTENHCTBO, BOSHUKAONIEE HA OCHOBAHUH IOPUINIECKOTO COOBITHS, YKa3aHHOTO B
IPKJAHCKOM 3aKOHOJATeNbCTBE. Takas Kiaccudukamusi pacnpocTpaHeHa B 0O0Iein
TEOpUU TIpaBa U COOTBETCTBYET TPAJAUIIMOHHOMY JCIICHUIO IOPUIUYECKUX (DAKTOB Ha
JNEeUCTBUSL W COOBITHS. XOTsA Takas KiaccuuKaluus XapakTepHa CKopee s
oOIIEnPaBOBOTO TPE/ICTABUTENILCTBA, HEXKEIU JJIS €ro OTICIbHBIX BHUJOB, TaK Kak
OCHOBAHMS  BO3HHKHOBEHHUS  KOMMEPYECKOTO  MPEACTAaBUTEILCTBO  HWHBIC, UYEM
o011erpaxaaHCKoro.

Ecnu e B kKauecTBe OCHOBaHMM TaKOro KPUTEPHUS pacCMaTpUBATh 3aBUCHUMOCTD
BO3HMKHOBEHHUS TMPEJACTABUTEIBCTBA W ITOJTHOMOYHS OT BOJH MPEACTABISIEMOTO, TO
CJIeyeT BBIICIUTh B OAHY TPYIIY MPEICTABUTEIHLCTBO, BO3HUKAIOIIEE HAa OCHOBAHUU
yIOJHOMOUYHSA  (OOpOBOJIBHOE  TPEJICTABUTENBCTBO), a B JPYryl0 TpymOmy —
MIPEACTAaBUTEIBCTBO, BO3HUKAIOIIEE HA OCHOBAHWM aKTa YIIOJHOMOYEHHOTO Ha TO
rocyJapCTBEHHOTO OpraHa WM opraHa MECTHOTO CaMOYTPAaBIICHUSI M1 Ha OCHOBAHUU UHBIX
IOpUINYECKUX (DaKTOB, YKa3aHHBIX B TPaKIaHCKOM 3aKOHOJATENLCTBE (3aKOHHOE WIIH
00s3aTeIbHOE  MPEJICTABUTENBLCTBO). TakuMm o00pa3oM, B 3aBUCUMOCTH OT BOJIU
MPENCTaBIIEMOr0 TMPEJICTABUTEILCTBO MOXHO TOJAPA3JIETUTh Ha JTOOPOBOJIBHOE,
BO3HHUKAIOIIEE 0 €ro BoJie, U 3aKOHHOE (00s3aTeNbHOE), BO3HUKAIOIIEE HE3aBUCUMO OT
ero Boiau. OJHAKO OTHOCHUTEIHHO KOMMEPYECKOTO TMPEACTaBUTEIhCTBA JaHHAs
KjaccuUKaIs Bps JIU TIOIOMACT, TaK KaK OTHOIICHUS KOMMEPYECKOTO MPEICTABUTEIIS
U TPETHETO JINIIA, KOTOPBIM YaIlle BCETO TaKKE SBIISICTCS KOMMEPUYCECKUN MPEACTABUTENb,

BO3HUKAKOT Ha OCHOBAHWM YIIOJIHOMOYHUA, TO CCTh HPHUANYCCKOIO I[efICTBHSI, a HC

! Ky3pmumuH A.A. OCHOBaHMsI BO3HHUKHOBEHHS IMPEICTABUTEIBCTBA U TOJHOMOYHS B TPaXKIaHCKOM
npase // XKypuan poccuiickoro npasa. — 2016. — Ne 8. — C. 103.
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COOBITHSI, K TOMY K€ JCHCTBUS YIOJTHOMOYMBAIOIIETO JIMIIA BCErAa SBISIOTCS
T00POBOJIEHBIMU.

B cTpanax ¢ gyain3MoM 4acTHOTO IpaBa, II€ B paMKax YaCTHOI'O IpaBa B KAYE€CTBE
CaMOCTOSITEJIbHOM OTpaciu CYIIECTBYET TOPTOBOE MPABO HapsiAy C TPaKJaHCKUM, B
3aBHCHMOCTH OT TOTO, B KaKO#l cpepe OCYIIECTBIACTCS MPEACTaBUTEIBCTBO, TPAXKIaHCKON
WIK TOProBOM (TIpeNNpUHUMATEIBCKOMN), pa3inyaloT IPakJIaHCKO-TIPABOBOE U TOPIOBOE
IPEACTAaBUTENLCTBO . TOProBoe NpPEACTABUTENLCTBO OOIaNaeT pSaoOM OCOOEHHOCTEH,
OCHOBHOM M3 KOTOPBIX SIBJISIETCS TO, YTO OHO OCYIIECTBIISIETCSI B TOProBo cdepe, Takxke
Ha3bIBaEMOM MpEANPUHUMATENIBCKON, U OT UMEHH JIUL, 00JI1a1al0IHUX OCOOBIM CTaTyCOM —
CTaTyCcoOM  MOpeAnpuHuMareneid  (TOproBueB,  KomMMepcaHTOB).  JlaHHBIH  BuUJ
IOPEICTAaBUTEIbCTBA  HEOOXOJMM  TaKK€ TIPU  COBEPLICHUH  CAENOK, HOCSIIUX
MpEANPUHUMATENBCKUI  (TOProBbIi, KOMMepueckuii) xapaktep. B  poccuiickom
IPaKJAHCKOM ITPaBe 3TO HA3bIBAETCSI KOMMEPUYECKUM IPEICTABUTEIbCTBOM.

[TonBoas uroru maparpada, Mbl MOXKEM CKa3aTh, YTO MOSIBIEHUE B IPAKIAHCKOM
[paBe MPaBOOTHOIICHUN MPEICTABUTENbCTBA, a 3aT€M BBIJCICHHE CHEUAIbHON
Pa3HOBUJHOCTH IMPEICTAaBUTENIBCTBA — KOMMEPUECKOIO IPEICTaBUTENbCTBA HE ObLIO
OJIHOMOMEHTHBIM H IPOMCXOAMJIO B MPOLECCE HCTOPUYECKOTO PA3BUTHUSI BCETO
IPXJAHCKOTO TIpaBa IMOJ BO3JCUCTBUEM YCIOXHEHHS TpaxJAaHCKOTOo o0opoTa u
HEOOXOMMOCTH OINOCPEAOBAHUS XO3AWCTBEHHBIX CBSI3€H, BO3HUKAIOIIMX MEXKIY €ro
y4yacTHUKaMU. [lepBoHayanbHO KOMMEPUYECKOE MPENCTABUTENIBCTBO MOSBIISIETCS B TEKCTAX
CPEIHEBEKOBBIX ITPABOBBIX HCTOYHUKOB U B IIPABOBOM JOKTPHUHE MOJ HA3BaHUEM TOPrOBOE
PEICTaBUTENIbCTBO. TOProBoe MpencTaBUTENBCTBO PAaCCMATPUBAIOCh KaK OCOOBIA BUA
PEICTaBUTENIbCTBA, OTIMYAIOIIUNCS OT MPEICTABUTEIBCTBA OOILIErPaXKIAHCKOIO, YKE B
CPEIHEBEKOBBIX NAaMATHHUKaX IpaBa. B IOpUINYECKON NOKTPUHE BBIIEISETCS HECKOJBKO
pPa3HbIX OCHOBAaHMW KIACCU(PUKALMUU TMPEACTABUTENBCTBA, LIEJIbI0 KOTOPBIX SIBISAETCA
MOJIHOE U JAETalbHOE OTOOpa)KeHHWe OCOOEHHOCTEW MAHHOTO WHCTUTYTA, OJHAKO, YTO

KaCacTCsl HMHCTHUTYTAa KOMMCPYCCKOI'O IPCACTABUTCILCTBA, TO O6HII/IG OCHOBAaHUA OJIA

! Kynarun M.U. [IpennpuHuMaTenscTBO U MpaBo: onbIT 3anana — M.: [leno, 2013. - C. 17.
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KJacCU(PUKALlMU HE BCEr/a NMPUMEHUMBI, TaK KaK OCOOEHHOCTBIO €ro SIBJISETCS ocobast
cdepa OTHOLICHHUI — MpeANPUHUMATEIbCKAsL.

IIpoananu3uposas nonoxenus 'K PO, kommepueckoe npeacTaBUTEIbCTBO CIEYET
ONPENENATh KaK COBEPIICHHE IOPUINYECKUX IECUCTBUM IPEACTABUTENEM, IOCTOSIHHO M
CaMOCTOSTENIbHO ~ IPEACTABUTENBCTBYIOIIMM OT HMEHHM MpeIlpUHUMATENel npu
3aKJIIOYEHUU HMHU JIOTOBOPOB B cdepe NpeanpUHUMATEIbCKON AESITEIbHOCTH, IpH
KOTOPOM BCE IPABOBBIE IIOCIEACTBUS BO3HHMKAIOT HE Yy MPEACTaBUTENS, a Yy
npeacrasisiemMoro. [Ipu 3ToM npencraBuTenb AEUCTBYET HE OT COOCTBEHHOI'O UMEHH, a OT
MUMEHU IIPENICTABIIIEMOTO.

Takum  oOpa3zom, mpoOnema  OmpeneneHus:  HNOHATHS  «KOMMEPYECKOe
[IPEICTaBUTENIBCTBO» C JIOPEBOJIIOLMOHHOIO IEPUOAA U IO CErOJHSAIIHUN JE€Hb OCTaeTCs
no koHma HepaspemeHHod. ['K  P® copepxuT omnpeneneHue JAullb  (QUTYPHI
KOMMEpPYECKOI0 MPEJICTABUTENSA, YTO JAaeT OCHOBAHMS [JIsl PaA3IMYHOIO TOJKOBAHUS
HOHSTHUS CAMOT'0 MHCTUTYTa KOMMEPYECKOTO ITPEICTABUTENCTBA.

PemuTh ykazaHHylo mpoOiemy MokHO myTeM 3akperuieHus B 'K P® neransHOro
oTpe/ieNieHUs] KOMMEPUECKOIo MPeCTaBUTENbCTBA, COIEPKALLEro B cebe crnerudpuieckue
IPU3HAKU JaHHOT'O MHCTUTYTA.

Takxke OouibllIOE 3HAYEHHE HMMEET Xapakrep caenku. COBpEMEHHOE POCCHICKOE
IPAKJAHCKOE 3aKOHOJATEIbCTBO HE COJNEPKHUT INEPEUHs TOPIOBBIX JEWCTBUM WIH
ToproBeix ciaenok. Chepoit nesTenbHOCTHU KomMmepdeckoro mnpenacraputens no 'K PO
OPU3HAETCS COBEPILIECHHE OT MMEHU M B MHTEpECax MPEACTaBISEMbIX MTPEANPUHAMATENIEH
CZIEJIOK B chepe MpepUHUMATEIBCKON e TEIbHOCTH.

Takum 00pa3om, ISl BBIACHEHHMS TOrO, SBISETCA JM MNPEACTaBUTEIBCTBO
KOMMEpUYECKUM,  HEOOXOJMMO  BBUICHHTH  XapakTep  CHEJKH,  COBEpIICHHOMN
IpeiCcTaBUTENIeM OT UMEHHU MPEACTABISIEMOr0, a TaKKe XapakTep MpaB U 00A3aHHOCTEH,
Ha BO3HMKHOBEHHE (M3MEHEHHE WM MPEKpallleHHWe) KOTOPBIX HampasliieHa crenka. Ecinu
CleNKa M COOTBETCTBYIOIIME IIpaBa U OO0S3aHHOCTH HOCAT MNPEANPUHUMATEIbCKUM
XapakTep I OPEICTaBlIIeMOro, TO THPEICTABUTENIbCTBO, HWMEBILEE MECTO NpH

3aKJIIOYCHUH I[aHHOI;‘I CACJIIKN CJICAYCT IIPHU3HATHL KOMMCPYCCKHM. COOTBCTCTBGHHO,
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KOHCTaTalusAa OTCYTCTBHUA CBiA3HU CIACJIKH, COBCpIHCHHOfI MMpCaACTaBUTCIICM, C
HpeHHpHHHMaTeHBCKOﬁ ACATCIIbHOCTBIO IMPCACTABIILICMOIO, IMO3BOJIICT CACIATh BBIBOA O

HCBO3MOXHOCTHU IIPU3HATH IPEACTABUTCIIBCTBO KOMMCPUYCCKUM.

1.2. le/I3HaKH KOMMEPYECKOIo nmpeacraBure/ibCrea. OT1an4yme oT CMEKHBIX

NnMpaBOBbIX HHCTUTYTOB

YtoObl BBISIBUTH CHeHU(PHUECKHE MPU3HAKK KOMMEPUYECKOTO MpPECTaBUTEIbCTBA,
oOpatuMmcs K 0oJiee MUPOKOMY TOHITHIO MPEACTABUTEIBCTBA TPAXKIAHCKOTO, a TAKXKE K
MOHSTHUSIM JIEECTIOCOOHOCTH U TTPABOCIIOCOOHOCTH.

OaHUM M3 OCHOBHBIX MPHU3HAKOB I'PAXKJAHCKOTO IMPEICTaBUTENLCTBA SBISAETCS TO,
YTO B paMKaxX JAaHHOTO MPABOOTHOIICHMSI OJHO JIMIIO BBICTYIMAET OT MMEHH JIPyroro, B
MPOIIECCE YEeTO COBEPIIACT HEKHE FOPUIMYECKHE ICHCTBHS MO OTHOIICHHIO K TPETHUM
JUIaM, W, TaKuM 00pa3oM, IOPUAMYECKHE JEHCTBUSI COBEPIIAIOTCS OJHUM JIUIIOM, a
MOCIICACTBHSI MX COBEPIICHHUS B BHJIC€ BO3HUKHOBEHUS, M3MEHEHHS WM TPEKpaICHHUS
3aKOHHBIX TIpaB M O0S3aHHOCTEW BO3HHUKAIOT Yy JApyroro Jjuma. OTHOIIEHUS
IPENCTaBUTEIILCTBA  OOBEAMHSIET MEXKIy CO00OMl  Tpex CyOBEeKTOB, TO  €CTh
MPEICTaBIsIEMOT0, YbM MHTEPECHI, a TaKKEe MpaBa U 00SI3aHHOCTU 3aBUCAT OT JCHCTBUI
NpENCTaBUTEN,  CaMOro  MPEACTaBUTENS,  KOTOPBIM  BBIMOJHSET  JCHCTBUA,
YCTaHABIMBAIOIIME TpaBa W OO0S3aHHOCTU KJIMEHTA, U TPEThE JIUIO, MO OTHOIICHUIO K
KOTOPOMY 3TH TIpaBa U OOS3aHHOCTH YCTAHABIMBAIOTCA. YKa3aHHBIN MPHU3HAK SBISETCS
OTIPAaBHBIM IS ONpENeNIEHUs MecTa TMPEJICTAaBUTENhCTBA B  0OIIEeH cucteme
IIPABOOTHOLLICHUH.

Kommepueckoe PEICTaBUTEIbCTBO ABIISIETCS Pa3HOBUIHOCTHIO
OOUIerpa’kJaHCKOTO ~ TOTOBOPHOTO  MpejacTaBuUTeNnbcTBa.  OTCioga  ciemyer, 4To
KOMMEPUYECKOE TMPEICTABUTENBCTBO XapaKTEPU3YEeTCsl KaK POJOBBIMU TMPU3HAKAMHU
MPEACTAaBUTENICTBA BOOOIE, TaK ¥ COOCTBEHHBIMH BHUIOBBIMH  TMPU3HAKAMH,

OTpENENIIEMbIMU  XapaKTepoOM  KOMMEPYECKOW  JIeSITEIbHOCTH,  OCYIIECTBIISIEMOM
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KOMMEpPUYECKUM  IPEACTaBUTEIEM, M HEKOTOPbIMH JIPYTUMHU  OOCTOSITENIbCTBAMU,
MIPEAYCMOTPEHHBIMU 3aKOHOM.

CornacHo 3aKOHOJATENbCTBY, KOMMEPUYECKUM IPEACTABUTEIEM HA3bIBACTCS JIULIO,
KOTOPOE OCYILECTBISET CBOIO JIE€ATEIBHOCTh OT UMEHU U B OTHOLLIEHUM WHIUBUAYAIbHbBIX
npeanpuHuUMareneii, B cdepe OCyIIEeCTBICHUS HMH CBOCH MNpOQecCHOHATbHON
NESATeNbHOCTH.  JlpyrumMu  cioBamMM,  KOMMEpPUYECKOE  IPEACTaBUTEIbCTBO-BH]L
MIPE/ICTaBUTENBCTBA, CHEUUATU3UPYIOIIHICS Ha MPEANPUHAMATETCKUX
IpaBOOTHOLIEHUAX. KoMMepyeckuM NpeaCcTaBUTENIEM SBISETCS HE3aBUCUMOE  OT
OPEICTaBISIEMOrO JIMIO, AJII KOTOPOTO OCYILECTBICHHE IMPEACTABUTEIbCKUX (PYHKIHIM
ABISETCS PA3HOBHAHOCTBIO €ro mpodeccHoHanbHOM mearensHOocTH!. B ciywasx
KOMMEPYECKOTO MPEICTABUTEIBCTBA, OJHOBPEMEHHOE IIPEJCTaBICHUE HHTEPECOB Pa3HbIX
CTOPOH B CHEJKE JOITYCKAeTCs,, HO TOJIBKO B CIIydae IPEIBAPUTEIIHLHOTO COIVIACUS 3THX
CTOpOHZ.

TakuM 00pazoM, KOMMEpPYECKUH MpPEICTaBUTENIb MOXKET MPEACTABIATH pa3HbIE
CTOPOHBI B CHEJIKE B OJMH U TOT € BPEMEHHOW MPOMEXYTOK, HampHUMep, NpojaBLa U
NOKymnarelssd, apeHjojarens W apesaaropa. OpHako, HPOUCXOOUTH 3TO JOJDKHO IIPH
corimacud OOOMX CTOPOH CHEIKH, BBIPQXKEHHOM B BBIAAHHBIX IPEICTABUTEINIO
JOBEPEHHOCTHU WJIHA JOTOBOPE.

Kak oTmedamoce paHee, KOMMEpPYECKOE MPEACTABUTENBCTBO — 3TO BHUJ
J00POBOJIBHOTO IIPEICTABUTENIBCTBA, OCYIIECTBIIIEMOr0 Ha IOTOBOPHOI ocHOBE. [ToaTOMy
TOMY BHJAY IpEACTaBUTEIbCTBA IPUCYIIH NPU3HAKUA INPEACTAaBUTEIBCTBA B LEJIOM, U
NpU3HAKK OCYILECTBICHUS KOMMEpPYECKOW JesATeNbHOCTH. TakuM oOpa3oMm, cienyer
BBIICJIUTD Psifi ceNU(UYECKUX MPU3HAKOB, KOTOPBIE MPUCYLIU TOJIBKO KOMMEPUYECKOMY
MIPEACTABUTENBCTBY:

— KOMMEPYECKUN MPEJCTaBUTEIh BCErJa OCYILIECTBISIET CBOIO AESTEIBHOCTh Ha

OCHOBAaHHMHU JOTOBOpPa, B KOTOPOM HOOJIKHO OBITH CO6.TIIO)1€HO CymeCTBCHHOC

! ITpencTaBUTENBCTBO U JOBEPEHHOCTh: ITOCTATEHHBIM KOMMeHTapui raasbl 10 I'paxmaHckoro kojuekca
Poccwuiickoit ®enepaunu // b.M. I'onrano, I1.B. Kpamenunnukos, JI.IO. MuxeeBa u np.; monm pen.
[1.B. Kpamenunnukosa. — M.: Cratyt, 2014. — C. 98.

2 'paxnanckuii konekc Poccuiickoii @enepanun (yacts nepsast) oT 30 HosiOpst 1994 r. Ne 51-D3 (pen. ot
03 urons 2016) // Cobpanune 3akoHomatenbeTBa Poccuiickoit @eneparmu. — 1994, — Ne 32, — Cr. 3301.
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YCIIOBUE: OH JIOJDKEH OBITh 3aKJIIOYEH TOJIBKO B MUCHbMEHHOW (pOpME M COJIEepKaTh
NpsIMbIE YKa3aHUs Ha MOJIHOMOYHMS MpeAcTaBUTENs. B ciydae, eciu 3T0 ycioBHE B
JIOTOBOPE OTCYTCTBYET, MOJHOMOYHUS MPEJCTABUTENS JOJKHBI MOJITBEPKAATHCS
JIOBEPEHHOCTHIO;

- KOMMEPYECKOE TMPEACTABUTEIHLCTBO HMEET OCOOBIH CYOBEKTHBIM COCTaB —
0o0EMMH €ro CTOpPOHAMHU SBJISIOTCS WHAUBUIAYalbHbIE MPEANPUHUMATENN, YTO
OTIIMYAETCS OT Cliydasl OOIIerpakIaHCKOTO MPEACTaBUTEILCTBA, B KOTOPOM Kak C
OJTHOM, TaK M C IPYTO¥ CTOPOHBI MOTYT IPUHUMATh Y9acTHE KaK (PU3NYECKUE TaK U
IOpUJINYECKUE JTU1A;

— KOMMEPUYECKUM TMPEJICTABUTEIh OCYIIECTBISIET CBOU MPOdEeCCHOHAIbHBIC
(GyHKIIMM Ha TOCTOSSHHOW OCHOBE, IMOATOMY, SBJISISICH MpEeANpUHUMATENIEM, OH
COOTBETCTBEHHO JOJKEH OBITh 3apErUCTPUPOBAH B KadyeCTBE TAKOBOTO, TaK Kak
TOJBKO TOCYJIapCTBEHHAs pETUCTpalus MNPEeANPUHUMATEIBCKON AesSTEeIbHOCTH
MOJAYEPKUBACT €€ Mpo(ecCuoHaTbHBIN XapaKTep;

- CHENKH, COBEpIIAEMbIE KOMMEPYECKHM TMPEJICTABUTEIEM OT HMEHHM U B
WHTEpecax MPEACTaBIsEMOro, SIBISIOTCS Pa3HOBUAHOCTHIO MPEANPUHUMATEIHCKUX
CIEJIOK, OCHOBHBIM MPU3HAKOM KOTOPBIX SIBJISIETCS HAIMPABJICHHOCTh HA U3BJICUCHUE
npubbU. YTO KacaeTcs 0OIIerpakJaHCKOro MPEICTAaBUTEIHCTBA, TO OHO 4Yallle
BCEr0 HEOOXOAMMO JUIsl  YAOBJIETBOPEHUS JIMYHBIX, CEMEHHBIX, OBITOBBIX
NOTpeOHOCTEW TpaxaaH, HaNpUMep, COBEPIICHHE IOPUANYECKH 3HAYMMBIX
JEUCTBUN 10 TIPEJICTABIICHUIO JIOBEPUTENS I TOJY4eHUsT HEO0OXOIMMBIX
JTOKYMEHTOB B pa3JMYHBIX OpraHax BJacTU, K TMPUMEpPY, B oOpraHax
roCyJapCTBEHHOM pErucTpaluv MNpaB Ha HEJIBMXKHUMOE HMYIIECTBO, HAJIOTOBBIX
opraHax, CTpaxOBbIX U UHBIX OpraHax.

NHCTUTYT  TpeACTaBUTENILCTBA B COBPEMEHHOM  T'PaXKJIaHCKO-TIPAaBOBOM
(koMMepUecKkoM) 000pOoTe MMEET MUPOKYH cdepy mpumeHeHusa. [loTpeOHOCTH B HeM

BO3HHKACT HC TOJIBKO TOraa, Koraa HpGHCTaBﬂﬂeMBIﬁ 0 TEM HWJIW HMHBIM IIpUYHMHAaM HEC
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MOJKET JIMYHO OCYIIECTBIIATH CBOU MpaBa U 00S3aHHOCTH, HO U TOT/Ia, KOT/1a HEOOXO0IUMO
BOCIIOJIE30BATHCS CIIELUATEHBIMHI 3HAHUSAMU U OIIBITOM IIPEACTABUTENIA .

[Ipm  XapakTepWCTHKE TIPABOOTHOIICHUN TPEACTABUTEILCTBA  HEOOXOIUMO
YUUTBHIBATh KPYT TMOJHOMOUYMU TmpencraButens. Cama KOHCTPYKIHS KOMMEPUYECKOTO
MPEACTABUTEIHCTBA HWMEET CYIIECTBEHHBIC OTIUYHS OT TOW, KOTOpas TPHU3HAETCS
TpaauiuoHHOH. OTHOW U3 OCHOBHBIX OCOOCHHOCTEH MPaBOBOTO PEKUMA, YCTAHOBICHHOTO
JUTSL OTOTO BHUJAA TPEACTABUTEIBCTBA, SBISCTCS TO, YTO KOMMEPYECKUU TPEICTABUTEIb
NOMHUMO OOBIYHBIX CICJIOK BIPABE 3aKIOYATh TAKXKE CIEIKH, KOTOPHIC YIOTHOMOYEHO
COBEpIIATh TOJBKO JIMIO, HAJEJIEHHOE OCOOBIMH TIOJHOMOYUSMHM WJIM IPABOBBIM
CTaTycoM. OTO TMIOJIHOMOYHE 3aBHUCUT OT CTaTyca camMoro MpeICTaBUTeNs W,
COOTBETCTBEHHO, C(HephI €T0 EeATeTLHOCTH.

B nmanmHom cimywae peub uuper o tom, uto CT. 184 'K P® mnpemycmarpuBaer
3aKJIIOUEHHE JJOTOBOpA B TOM cllydae, KOTJa MPeICTaBUTENb OJHOBPEMEHHO MPEACTABISET
00€ CTOPOHBI, OCYIIECTBIISIIONIUE MPEANPUHUMATEIBCKYIO NIEATeNbHOCTh, K MPUMEPY,
MIPOJIaBIIa M MTOKyMIaTeIs, 3aiMOaBIla U 3aeMITUKA, MMOAPSAYMKA U apeHaaTopa U T.1. ITO
CTAaHOBUTCS BO3MOKHBIM TOJIBKO B TOM CiIy4ae, KOT/ia CTOPOHBI Jalid CBOE COTJlacHe Ha
TaKWe JIeUCTBUS MPEJCTABUTENIS U, €CJIM 3TO HE MPOTHBOPEUYUT HOPMaM, YCTAHOBJICHHBIM B
3akoHe. PaHee Ha Takoro poja CHENKH TakK e PaclpOCTPAHSUIOCH MPABUJIIO O TOM, YTO
IpeICTaBUTENb 00s3aH JEMCTBOBATh C 3a00TIMBOCTHIO OOBIYHOTO TpeanpuHuMaress. B
HACTOSIIIIM MOMEHT JTaHHasi 00s[3aHHOCTh KOMMEPUYECKOTO TPEACTABUTENS HCKITIOUCHA,
MIOCKOJIbKY B HACTOSIIIEe BpeMsi JEUCTBYeT OOS3aHHOCTh KaXJIOTO BECTH ce0s
noopocoBectHo (. 3 cr. 1 'K P®). Takas kareropusi mpeicTaBUTENCH Kak IWIEPHI,
COBEPINAMIINE CHCNKH KYIUTH-TIPOJAKH HMYIIECTBA OT CBOETO0 HWMEHH, OOs3aHbI
MPUACPKUBATHCS MPABUIIA O IPUOPUTETE UHTEPECOB MPEICTABIISIEMOTO.

— KOMMEPYECKOE TPEICTABUTEILCTBO HE MOXKET HOCHTH JIMYHO-TOBEPUTEIHLHOTO

XapakTepa, Kak B ClydasX OOLIErpa)KJaHCKOrO MpPEICTaBUTEIbCTBA, TaK Kak

! CupopoBa B.H. K Bompocy o mpakTudeckoM oOecTeueHUH IKOHOMHKO-TIPABOBOW O€30MacHOCTH
ousneca — M.: be3onacHocTh Om3Heca, 2015. — Ne 2. — C. 4.
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KOMMEPYECKUN ITPEACTABUTEND JEHCTBYET HE TOJIBKO B MHTEpECAX JOBEPUTENS, HO

¥ B COOCTBEHHBIX HHTEPECAX, PACCUMTHIBAS HA MONYYEHHUE IPUOBLIN .

Cnengyer  BBIACIHTH  HECKOJBKO  OCHOBHBIX  OTJIMYMM  KOMMEPYECKOIO
PEICTaBUTENIBCTBA OT IPaXAAHCKOI0, CTPOSAILIUXCS HA €r0 IOPUANYECKON U (PaKTUUECKOM
NEeSATENbHOCTH, SBIIIOIIMXCA OJHOBPEMEHHO €r0 OTIMYUTEIbHBIMH NMPU3HAKAMU.

OCHOBOI M OJHOBPEMEHHO O053aTEIbHBIM 3JEMEHTOM JIHOOBIX MPABOOTHOLIECHHM
ABISIETCS. UX 00BEKT. OOBEKT OMpEeNENsieT CYyTh U CYIIECTBO MPABOOTHOUIEHUH, SABIISASICH
HauOosiee 3HAYUMON OTIMYMUTEIBHOW YEPTON OJHUX IHPABOOTHOIIEHUH OT JApYTHUX.
OOBEKTOM TpakJAaHCKOTO IPEICTABUTENbCTBA  SIBISETCS OAHO MM  HECKOJBKO
IOPUIMYECKUX  JEWCTBUM, COBEpPIIAEMBIX mpencrasureneM. Kommepueckuint ke
IPEICTaBUTENb OCYLIECTBIISIET JIMOO IOPUANUECKUE U (PU3NUECKHE NEUCTBUS, TM00 TOJIBKO
(dusnueckue.

JlesTenbHOCTh TPAXKJAHCKOIO MPEICTABUTENI COCTOMT W3 IOPUAMYECKOW U
(puznyeckoil neATeabHOCTH. ['0BOpS 0 TpakJJaHCKOM NIpPEICTaBUTENE, CIETYyET OTMETUTD,
YTO €ro IPUANYECKas NeATeIbHOCTh MpeodiaaaeT Haa (pu3nueckoil, Haxoasencs ¢ Her
B CcBs3u. HampoTuB ke, mmpaBomMoure, MO3BOJSIONIEE KOMMEPYECKOMY IPEICTABUTEIIO
3aKJIH0YaTh CAEIKH, KOTOPbIE OH MOATrOTOBUJ, HE MU3MEHSET FOPUINYECKON MPUPOJIBI €ro
KOHTpaKkTa, TIJaBHBIM 00pa3oM 3aBUCAILLEIO OT JEATEIbHOCTH  (hPaKTHUUECKOM,
BBIPAYKAOIIENCS B OJBICKUBAHUY KOHTPAKTAHTA U BEICHUH [IEPETOBOPOB.

[IpodeccrnonanbHbIi XapakTep KOMMEPUYECKOTO MPECTABUTEIBCTBA OOBICHSET elle
OIMH €ro INpU3HAaK — BO3ME3AHBIA XapakTep, 3aKIIOYAIOUIMICA B  BBIILIATE
BO3HAIPaXXJICHUs, 4YTO COCTaBJIET OJHO W3 CYIIECTBEHHBIX YCIOBHW JOrOBOpa
OpencTaBUTENbCTBA.  JlOroBOp  NpencTaBUTENbCTBA  MO3BOJISIET  NPEIBABUTH K
YIOJHOMOYEHHOMY JIMIly TIOBBIIIEHHbIE TpeOOBaHMs, TaK KakK JaHHBIA JOTOBOP
OCYUIECTBJISIETCS B IPEANPUHUMATENILCKON c(pepe 1 Bceraa sIBIsIeTCS BO3ME3AHBIM.

HeobxoauMo OTMETUTD, YTO CYIIECTBYIOT Psijl CIy4yaeB, KOraa Juila, AeMCTBYIOIIHE

XOTA U B 9YKUX MHTCpPCCax, HO OT COOCTBEHHOTIO HMCHH, HC ABJIAIOTCA IIPCACTABUTCIIIMU.

! EropoBa M.A. Kommepueckoe npaBo: Yuebnuk mig By3oB - M.: PAHXul'C npu Ilpesunenre PO:
Craryr, 2013. - C. 146
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Hanpumep, k TakuM JHIaM MOKHO OTHECTM KOHKYPCHBIX YIPaBISIIOUNIMX IPU
0aHKPOTCTBE, KOTOPHIE JIEUCTBYIOT B MHTEPECAX IOPUAMYCCKOTO JIUIA, AyMETPUKa3IUKOB
(ucnosHUTENEN 3aBelaHUs YMEPIIEro JIMIa) B CIy4yae PacCMOTPEHHUs HACJIEACTBEHHBIX
npaB. Tak, MOCpPeNHUK, KOTOPBIA caM HE COBEPIIAET CIEIKY, a TOJIBKO CIIOCOOCTBYET €€
3aKJIIOYCHUIO, MyTeM cOopa W BhIIAYu WH(OpMAIMU, MOMCKA MPOJABIA, MOKYMATEIs,
apeHaaTopa, XOTh U JIEUCTBYET B MHTEPECAX CTOPOH, KEJAIOIIMNX 3aKIIOYUTh CIAEIKY, HO
JEJAeT 3TO TOJIBKO ¢ KOMMEPUYECKOM LEJBI0 MTOIYYUTh JIEHEKHOE BO3HAarpaxzaeHue. T.e.,
OH BBICTYNIa€T OT COOCTBEHHOTO HWMEHH, HO JUIsl YJIOBJIETBOPEHUS] JIMYHOTO
KOMMEPUYECKOI'0 UHTEpECa, TO €CTh MOJIYUYECHUSI BOZHATPAXKICHHUS 32 OCYILECTBIEHUE CBOEH
AESTENbHOCTH. JTO OTIWYHE MPEICTABUTENS OT MOCPEAHHKA 3aKperuieHo B M. 2 cT. 183
['KP®. K TakuMm mnocpelHMKaM MO>KHO OTHECTH areHTCTBA HEABUKUMOCTH, KOTOPBIE
3aHUMAIOTCS TTOMCKOM OOBEKTa HEIBMKUMOCTH, MOKYyMHaTesl U MPoJiaBlia, apeHaaropa u
apeHnonarens. T.e. camMO areHTCTBO HE BBICTYIIAET B KA4E€CTBE NPEACTABUTENA MPHU
3aKJIIOYCHUU CaMOM CHENKH, a 3aHUMaeTcsi COOpoM MHGOpPMAIINH I €€ COBEpPIUIEHUS, YTO
TOXE, B CBOIO OUEPE/Ib SBIISIETCA BUIOM KOMMEPUYECKOW JIESITETbHOCTH.

CTouT TakXke OTMETUTbh, UTO MPEACTABUTENb OTIIMYAETCS OT APYTHX JIUIL, KOTOPHIE
MOTYT COJIEMCTBOBATh COBEPIICHUIO CHEJIKA, HO HE YYacTBOBATh B HEW, HaJIWYHUEM
COOCTBEHHOI'0 BOJIEBOIO MOMEHTA. Tak, eclii OJIUH TPaKJIaHUH MIPOCUT IPYroro nepeaathb
TpeTheMy WH(OPMAIUIO O TOM, YTO OH HAMEPEH COBEPIIUTH CIEIKY, TO MepeIaBIIui ITH
CBEACHUS JOJDKEH PacCMaTpPUBATHCS HE KaK MPEACTABUTENb, a4 KaK MOCIAHHUK, OCKOJIBKY
OH JIMIIIb 3aMEHUJI TIEPENUCKY WU TelaehOHHBIM pa3roBOp, HO CBOCH BOJICH HHUKaK HE
TIOBJIMSUT HA COJIEpKaHue OyIyIen CAeNKy.

Hanpumep, aBa rpaxjaaHuHa Beld MEXAY COOOW MEPEroBOPhl O KYIUIE-TIPOJIAXKe
XOJIOMUIIbHUKA, OOYCIIOBUB BOMPOCHI O IleHe U mpeamete. JKenaBmmid KynmuTh 3TOT
XOJIOOUIBHUK BPYUYHJI YCIOBJIEHHYK0 CYMMY COCEy M MONPOCHII NEPENATh €€ BIIAJIEIbIy
XOJIOJWJIBHUKA, & CaM XOJOAUJIbHHUK MPUBE3TU €MY, YTO TOT U cheial. B 3Toil cutyaunun
cocel MOKymaTess BBICTYNUJ B KauecTBe MOcCiHaHHWKA. Kak mpencraBuTesb OH MOT Obl
paccMaTpuBaThCs, €Clii Obl CBOEW BOJied ONpeAesisul CTOUMOCTh XOJOJWJIbHUKA WU

BBIOpAJ OJTMH U3 HECKOJIBKUX IPYTHUX.
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OTHOIIIEHHS] CTOPOH B MOCPEIHUYECKUX OTHOIICHHUSX, T.€. KIMEHTA U MOCPE/IHUKA,
HE HOCST JIMYHO-JIOBEPUTEIBHBIM XapakTep, KaKk B OTHOIIECHHUSX IPEICTABUTEIILCTBA.
JleficTBUSA, KOTOPbIE COBEPIIAECT MOCPEAHHUK, HE MOPOKAAIOT IOPUIUYECKUX MOCIIEICTBUN
JUTSL KITMEHTA, BRIPAXKAIOIIUXCS B IPUOOPETEHUH UM TIpaB U 0053aHHOCTEHN 110 OTHOLIECHUIO
K TPETHUM JIUIIAM.

[To 060cHOBaHHOMY MHEHHIO psifla aBTOPOB, HOPMbI HHCTUTYTA MPEACTABUTEIbCTBA
noJpa3feNiAloTess Ha o0mue u  crnenuanbHble. K oOmmMm  HOpMaM  MHCTHTYTa
PEICTaBUTENIbCTBA OTHOCATCS MOJIOKEHUS, OTpeEISIONNE CYIIIHOCTh
IIPEICTaBUTENILCTBA, OCHOBAHMSI BO3HUKHOBEHHUS W TIPUHIMIBI €T0 OCYIIECTBICHUS.
CrennasibHBIE K€ HOPMBI MHCTHUTYTa IPEACTABUTEIIBCTBA PETYIUPYIOT OTACIBHBIE €T0
BUJBI:  OBITOBOE  (HEKOMMEPUYECKOE)  NPEJCTABUTEIBCTBO M KOMMEPUYECKOE
IpECTABUTENBLCTBO .

Ecnmu roBOpUTH O KOMMEPYECKOM MPEACTABUTENBCTBE, TO B CT. 184 ['K PD
3aKOHOJIaTeIh CHOPMYIUPOBA JHIIL OOIIUE MpPaBUiIa, KOTOPbIE PACHPOCTPAHSIOTCS Ha
BCE Cllyyau KOMMeEpUeckoro nmnpenacraBurensctBa. B m. 4 cr. 184 IT'K P® mnpsamo
YKa3bIBACTCSl, YTO OCOOCHHOCTH KOMMEPYECKOTO TMPEACTABUTENIBCTBA B OTIEIBHBIX
chepax MPEANPUHUMATEIHCKOM ACSATEIBHOCTH YCTAHABIMBAIOTCA 3aKOHOM W WHBIMHU
MPaBOBBIMM akTaMu. B 4acTHOCTH, Takue mpaBuia npeaycMoTpeHsl Kojmekcom ToproBoro
moperapanus PO (. 10-25)2, 3akoHoM «O peIHKe HEeHHBIX Oymar» (ri. 2)3, 3akonom
P® «O06 opranusanuu cTpaxoBoro jaena B Poccuiickoit ®eneparuuy» (ct. 8)* u mp.

Takum o00pa3zoMm, KOMMEPUYECKOE MpEJCTaBUTEIBCTBO KaK TMPaBOBOW HWHCTUTYT
o0nagaeT CIeayOINMMH MPU3HAKAMHU:

- OCHOBAaHO Ha TPaXXJTaHCKO-TIPABOBBIX CHCNIKAaX, KIIOYEBBIMH HX KOTOPBIX

SBJISFOTCS.  JIOTOBOPHI  TIOPYYCHHS WM areHTHPOBAaHUSA, a TaKXke Bbljada

JIOBEPEHHOCTH,;

! Hockoga 1O.b. IlpeacraBuTenscTBO B poccuiickoM rpaxaanckoM npase — ExatepunOypr, 2014. — C. 12.
2 Konekc Toprosoro moperaBanus Poccuiickoit @enepanuu ot 30 anpens 1999 r. Ne 81-®3 (pexn. ot 03
utonist 2016) // Cobpanwme 3akoHOoAaTenscTBa Poccniickoit denepammn. — 1999. — No 18. — Cr. 2207.

% O peiHKe IeHHBIX Oymar: @enepanbHblil 3akoH oT 22 anpenst 1996 r. Ne 39-03 (pen. ot 03 utons 2016)
// Poccutickas razera. — 1996. — Ne 79.

4 O0 opranuzauuu crpaxoBoro gena B Poccuiickoit denepanmu: 3akon Poccuiickoit denepanuu ot 27
HOs10ps 1992 1. Ne 4015-1 (pen. ot 03 utonst 2016) // Poccuiickas razera. — 1993. — No 6.
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— IpeACTaBUTEINb (MIOBEPEHHBIM, areHT) BHICTYyMaeT B KOMMEPUYECKOM 000pOTEe OT
MMEHHU MPEICTABISIEMOrO (JOBEPUTENsS, IPUHIIUIIAIA) U 32 €TO CUET;

- CIeKa, COBEpIIECHHAs MPECTaBUTEIEM OT UMEHU MPEACTaBIsIEMOro, CO3/acT,
HW3MEHSET U MpeKpaliacT rpakJIaHCKUe IpaBa U 005S3aHHOCTH HEMOCPEICTBEHHO Y
MPEACTaBIIEMOTO0 W HE HECeT HHUKaKUuX IOPUIWYECKUX TOCIEICTBUN s
MpEJCTaBUTEIIS;

— MOPSIZIOK OJTHOCTOPOHHETO PACTOPKEHHS JOTOBOPA CO CTOPOHBI MPEICTaBUTEIS
IOpUJIMYECKU OCJIO)KHEH. B 1aHHOM cilydae mpelcTaBUTENb 00s3aH H3BECTHTh
noBepuTenss HEe paHee dyem 3a 30 AHEH O PaCTOPKEHHHU JIOTOBOPA U BO3MECTHUTH
yOBITKH, MPUIMHEHHBIE OJHOCTOPOHHUM PACTOPKEHUEM JIOTOBOPA.

— MPEJCTABUTENb KAaK YYaCTHUK MPEANPUHUMATEIBCKUX OTHOIICHUN B CBS3U C
0co00i1 chepoil AeSITEIBHOCTH HECET OTBETCTBEHHOCTh KaK MPEANPUHUMATENb, TO
€CTh BCEM CBOMM MMYILIECTBOM;

— 00bEM JICHCTBUIM, COCTABIISIONINX MOJTHOMOYMSI KOMMEPUECKOTO MPECTABUTES,
MOYHO MOJIpa3Ie/IUTh Ha IOPUIUUYECKUE U (PaKTUUECKHUE;

— eiab  JeATEIbHOCTH 00€MX CTOPOH B OTHOLIEHUSX  KOMMEPUYECKOIro
MPEICTaBUTENIHCTBA — MOJYYCHHE PUOBLTH, TIO3TOMY OTHOIICHHS TIPEICTABUTEIS U
MPEACTABIIEMOr0 HOCIT 0053aTeIbHO BO3ME3JHBIA XapakTep, 4YTO SIBISETCS
00s13aTEIHLHBIM YCIIOBUEM TPHU 3aKITIOYSHUH JI0TOBOPA;

— JeSTETLHOCTh KOMMEPUYECKOTO MPEACTABUTENSI HOCUT PETYJISIPHBIN XapakTep;

— KOMMEPUYECKUM TMPEJCTABUTENIb OCYIIECTBISECT CBOK JIEITEIBHOCTh Ha
npodeCCUOHAIBHOW OCHOBE, SIBISIACH YYAaCTHUKOM TOProBOro o0oOpoTa, €ro
JeSATeTLHOCTh MOYKHO HAa3BaTh MPEANPUHUMATENHCKOM, TaK KaK OHA HalleJieHa Ha
MOJIy4eHHUE MPUOBLIH.

[ToHsiTHE KOMMEPYECKOTO MPEICTABUTEIHCTBO, BBIIESASACH M3 OOIIETPaKIaHCKOTO
nocpeAacTBoM 3akperieHus B cT. 184 'K PD, yacto cauBaeTcsi CoO CXOKMUMHU UHCTUTYTaMH,
HE MOJIYYUB JAOJKHOTO 000cobseHust B 3akoHoaaTeabcTBe. Ct. 184 'K PO He packpbiBaeT
CyTh OTHOIIEHHWUA KOMMEPYECKOTO TMPEICTABUTEIHLCTBA W €r0 OTIMYHMNA OT JAPYTHUX

HHCTHUTYTOB, YTO IOPOKAACT IIPOTUBOPCUHA B IPUMCHCHUN HOPM O IMPCACTAaBUTCIILCTBE.
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PaccMOTpeHHBIE TNPU3HAKA HMHCTUTYTa KOMMEPYECKOIO IPEACTABUTEIbCTBA
chopMyIUPOBaHBl W3 OOMIMX MPAaBUJI O MPEACTABUTEIBCTBE, O MPEANPUHUMATEIHCKON
NEeSTEIPHOCTY W JOTOBOpe MopydyeHus. HeoOxonumo Hanuuue B 3aKOHOJATEIHCTBE
KOHKPETHBIX HOPM, KOTOPbIE TTO3BOJIMIIA ObI OTJIETIUTH KOMMEPUYECKOE MPEACTAaBUTEIBCTBO

OT CMCKHBIX KaTeFOpI/Iﬁ H YKa3bIBaJIA OBl Ha €T0 CHCHI/ICI)I/I'-IeCKI/IC YCPTHI.
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I'masa 2. OCHOBHBIE JIEMEHTBI HHCTUTYTA KOMMEPYECKOI'O
HPEJACTABUTEJIbBCTBA

2.1. Cy0beKThl H 00beKT KOMMEPYECKOro NMpecTaBuTe/1LCTBA

Kak yxe roBopwioch paHee, B OTHOLICHHSX MPEICTABUTEIBCTBA YYaCTBYIOT TPHU
JIUIA: TPEACTABIIAEMBIi, PEICTABUTEND, TPETHE JIUIO .

[IpencraBisieMbIM SIBIS€TCS JIMLO, B UYbHX HHTEpPECaX M OT YbEro HMEHH
MPEACTABUTENb COBEpPIIAET IOPUAMYECKHM 3HAuYUMble JEHCTBHA. B oTHOlEeHus
KOMMEPYECKOTO IPENCTABUTENILCTBA NPEACTABISAEMBIA CaM HAJENseT NPEICTaBUTEIs
[OJIJHOMOYHSIMH, TO €CTh OIpPEAENSIET KPyr ACUCTBUM, KOTOPBIE NPEICTABUTENIb MOKET
coBepiiath OT UMeHH KiaueHTa. CoxepxaHue M O0OBEM TaKUX MOJHOMOYUU OMNpENessieT
OPEACTAaBIIEMbIM, TaK KaK OCHOBAaHMEM BO3HHKHOBEHHUS CaMUX IPABOOTHOLIECHUHI
ABJISIETCS IOTOBOP MEX]1y CTOPOHAMM.

[IpeacraBuTenb — 3TO U0, COBEPIIAIOIIEE IOPUINYECKA 3HAYUMBIE TEHUCTBUS OT
UMEHU U B MHTEpECcax MPEJCTaBIIEMOIO B Mpeaenax T€X MOJHOMOYNN, KOTOPHIE KIUEHT
€My MPEJOCTABUII 10 I0TOBOPY.

TperbuM JUIIOM B JaHHBIX MPABOOTHOLIEHUSAX MPHU3HAETCS JIMLO, C KOTOPBIM OT
VIMEHM M B MHTEPECAX TPEACTABIIEMOrO IIPEACTABUTEND BCTYIIAET B OTHOMICHUS?,

[Ipy KOMMeEpYECKOM MpPEICTABUTEIbCTBE MPEACTABISIEMBIM M TPETHUM JIHUIIOM
ABJISIETCS] BCEI1a KOMMEPYECKAsi OPraHU3alus WM MHIWBUAYAIbHBIA IPEAIPUHUMATEb.

durype mnpencTaBUTENss B COBPEMEHHOM POCCHUHCKOM 3aKOHOAATENIbCTBE JAETCS
JOBOJIBHO IpocTOo€ omnpenenaeHue. VM sBIseTCs JUUO0, MOCTOSHHO M CaMOCTOSITENIBHO
[IPEACTABUTENBCTBYIOIIEE OT MMEHU NpPEANpPUHHAMATENEH TMpU  3aKIOYEHUU HMH

JIOTOBOPOB B cdepe MNpeanpuHUMaTesibckon aestenbHocTd (M. 1 c1. 184 T'K PD).

! Poccuiickoe rpaxaaHnckoe npaeo. B 2 1. T. 2: o6s3arenscTBennoe npaso // mox pen. E.A. CyxaHosa. —
4-e m3a. — M.: Craryr, 2015. — C. 411.

2 I'py3neB B.B. Bo3HUKHOBEHHE JOTOBOPHOTO 00s3aTENBCTBA MO POCCUHCKOMY TPaKAaHCKOMY IpaBy:
moHorpadus — M.: Bonrepc Kimysep, 2010. — C. 215.
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[Tockonbky B cootBeTcTBHM ¢ a03. 3 m. 1 c1. 2 'K P® nox nmpeanpuHUMATEIbCKOM
NEATEIbHOCTBI0 MOHUMAETCS CaMOCTOSITENIbHAS, OCYIIECTBIsIEeMass Ha CBOM PHUCK
NesITeIbHOCTD, HAMPABIICHHAS] HA CUCTEMATUYECKOE MOJTyYeHUe MPUOBLUIN OT MOJIb30BaAHUS
UMYILECTBa, MPOJAKW TOBAPOB, BBIMIOJHEHUS pa0dOT WM OKa3aHUA YCIyr JIMLAMH,
3apErUCTPUPOBAHHBIMU B 3TOM Kauye€CTBE B YCTAHOBJIEHHOM 3aKOHOM IMOPSJIKE, OTCIO/IA
JIeNaeTcst BHIBO, YTO KOMMEPUECKUI IIPEACTABUTEND JOJKEH OBbITh IIPEeAIpUHUMAaTenem?,

KoMMmepuecknid mpeacTaBUTENb, SABISSCH MO ONPENEICHUIO MPEANPUHUMATEIIEM,
NEeUCTBYeT TMOCTOSSHHO M camoctosTenbHo (m. 1 cr. 184 T'K P®). Kommepueckum
IOPEICTaBUTENIEM IIPU3HAETCA JMLIO, HE HaxXoAslleecss B IPAMONM INOJYUHEHHOCTH Y
MPEACTABISIEMOT0 W HE3aBHCHMMOE OT HEro, [Jjs KOTOPOro BBHIIOJHEHHUE YCIYT
IpEICTaBUTENS SIBISETCS OCHOBHBIM JIMOO €IMHCTBEHHBIM, WM K€ IO KpaiiHell Mepe
OIHUM M3 OCHOBHBIX BHUAOB NpodeccroHanbHOil aesTenbHocTU. K mpumepy, Opokep,
ABJISIIOUIMICS TMPO(PECCUOHANBHBIM YYaCTHUKOM pBbIHKA IIEHHBIX OyMar, MpU3HAETCA
KOMMepYecKuM mpeacrtaButeneM. OH COBEpIIAET TPaXAAHCKO-IIPABOBBIE CIEIKH C
IIEHHBIMM OymaraMu, JejiaeT d3TO OT HMMEHM U 3a cyeT kiaueHta. (OcHOBaHHEM
NPaBOOTHOIIEHUsS OpokKepa M KIMEHTa SBJSETCS BO3ME3JHBIM TIpa)kIaHCKO-IIPABOBOM
noroBop (1. 1 ct. 3 @eaepanbHoro 3akoHa «O PHIHKE IIEHHBIX OyMary).

[ToMmuMO »3TOro, 3aKIIIOUEHHE psiia CHEJOK, OTHOCSIIMXCA K OIpeaesIeHHON
KaTE€rOpUH WM MPEAMETOM KOTOPBIX SIBISETCS OTAEIBHOE UMYIIECTBO, BO3MOXXHO TOJIBKO
JULAMH, KOTOpbIE 00JIaJal0T JIMIIEH3UENH Ha COBEPUICHUE TAKUX IOPUIMUYECKUX IECUCTBUMA,
160 00J1aJA0IUX 0COOBIM MTPABOBBIM CTATYCOM.

Tak, kommaHus, yOpaBISAONAS WHBECTUIIMOHHBIM (OHAOM, HA OCHOBAHHHU
JIOTOBOpA MOPYUYEHHUS BIIpaBe MOPYUYUTh MOBEPEHHOMY COBEPILIEHUE ICUCTBUI MO BblAaye,
MOTalIeHUIO 1 0OMEHY MHBECTULIMOHHBIX NaeB. B cooTBeTcTBUU cO cT. 27 DenepanbHOro
3aKkoHa oT 29 Hos6ps 2001 r. Ne 156-®3 «O6 MHBECTUIMOHHBIX (OHIaX»? MOBEPEHHBIM B

TaKOM A0roBope MOXCT OBITH TOJIBKO IOPUANYICCKOC JIU1I0, SABJIIOIICCCA

! 'paxxnanckoe npaBo: yueOuuk // mon pexa. C.I1. I'pumaesa. — M.: FOpucts, 2014. — C. 93.
2 00 uHBeCTULMOHHBIX poHaax: PenepanbHblil 3aKoH 0T 29 HOs0ps 2001 r. Ne 156-D3 (pex. ot 03 urons
2016) // Ilapnamentckas razera. — 2001. — Ne 228,
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npodeccCHOHaIbHBIM YYAaCTHUKOM pBbIHKA ILIEHHBIX OyMar M UMEIoIlee JUIEH3UI0 Ha
OCYIIECTBIIEHNE OPOKEPCKOM 1eATEeIHbHOCTH.

Cnegyer oTiau4yaTh KOMMEPYECKHMX MPEJICTABUTENEH OT JIMI, pabdOoTaromMX IO
TPYJOBOMY JIOTOBOPY M TMPEACTABISIIONIMX HHTEpechl paboTomareneil Ha OCHOBaHUU
JIOBEPEHHOCTH.

B TomM cnydae, Korga OT HMMEHM KOMMEPYECKOM OpraHu3alud WU
WHIUBUIYAIIbHOIO  MOpPEINpUHUMATENs] paOOTHUKY  BBIJAETCA  JIOBEPEHHOCTh  Ha
COBEPUICHUE ONPEAECIECHHBIX IOPUINYECKUI 3HAUNMBIX JEHCTBUHM, BICKYIIUX TOCIEICTBUS
JUIS OPTaHU3ALMKU WM NPEANPUHUMATENS, OTHOUIEHUS HE MPU3HAIOTCS KOMMEPYECKUM
MIPEACTABUTENBCTBOM. B CBSI3M C 3TUM CyIIECTBYET HEOOXOJMMOCTh pa3jinyaTh MOHATHUS
«KOMMEpPYECKOE TMPEACTABUTEIIBCTBO» M  IPEACTABUTEIIBCTBO B  KOMMEPUYECKUX
OTHOLIEHUSAX». BTOpOe U3 yKa3aHHBIX MOHATUMN SBIIAETCA 00Jiee IIMPOKUM M BKIIOYAET B
ce0sl 1 caMO KOMMEPUYECKOE IMPEACTABUTENIBCTBO, U MHBIE CIIy4al IMPEICTAaBUTEIbCTBA B
KOMMEpPUYECKUX  OTHOLIEHUSX, B  YaCTHOCTHM  OCYLIECTBIsIEMOE  PaOOTHUKaMHU
IpEANPUHAMATENS TIPEACTABUTENCTBO . OHAKO B CyneOHOM NPAKTHKE BO3ZHUKAIOT
Cly4aW, KOrja TMPUXOJIUTCA JOKa3blBaTh, 4YTO paboTa MO JOBEPEHHOCTU SIBISETCS
KOMMEPUYECKUM MPEACTABUTEILCTBOM. B 3TOM cilydae BaXKHO ONPENENIUTh CaM XapakTep
NeSATEIbHOCTH, COBEPILIEHHON B paMKaxX JOBEPEHHOCTH.

Mypomckuii Toponckoil cyn Bramummupckoit obGnactu paccmoTpen aeno Ne 2-
778/2015 mo wucky M.N.CemukoBa K HMHAMBUAYAJBHOMY MPEINPUHUMATEIIO
[ A. 'puropbeBy 0 mnpusHaHuU (akTa HAIAYUS TPYAOBBIX OTHOIIEHUH, BO3JI0KEHUU
00s13aHHOCTH  O(OPMHUTH TPYJIOBBIC OTHOIIEHHWS, B3BICKAHWM 3apa0OTHOM IUIATHI,
KOMITEHCAlIUd MOPAJIbHOTO BpeJla U MPOLIEHTOB 3a 33JEP>KKY BHITIIAThI 3apa00THOM IJIATHI.
A Takxe Mo BCTPEYHOMY HUCKY MHIAMBHAYyalbHOro npeanpunumarens [.A. ['puropseBa k
M.H. CemukoBYy O NMpU3HAHWU TPYAOBOrO JOTOBOpPA HE3AKIIIOUEHHBIM M YCTAHOBJICHUU
(dakTa OTCYTCTBUA TPYAOBBIX OTHOlIeHUU. B ob6ocHoBanue mcka M.M. CeMukoB ykasai,

YTO OTBETYHMK JIOMYCTUJI €ro K paboTe pykoBoauTeseM oduca ¢ 3apabOTHOM TiaTon ***

! Kapneiues M.B. IIpoGiembl Ipa)kIaHCKO-NIPABOBOTO PETYIUPOBAHUS IMPEACTAaBUTENLCTBA B
KOMMepueckux oTHomenusix — M., 2012. — C. 8.
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pyOneit B mecsi. TpynoBoit noroBop ¢ Hum 3akimounia H.FO. CemukoBa, reHepasibHbIN
nupektop MuauBuayanbHblii npennpuauMarens (nanee — WII) I'.A. I'puropseBa, ot
uMeHu oTBeTurka. B ob0s3anHoct M. .M. CemukoBa BXOAMIO 0011€e PyKOBOJCTBO oduca,
noabop u oOydeHue pabOTHUKOB, KOHTPOJb COOJIOJCHHS pPaOOTHUKAMHU TPYAOBOU
JUCLMILTAHBI, UCTIOJHEHNUE JODKHOCTHBIX 003aHHOCTEH pabOTHMKAaMU, TOCTaBKa TOBapa
MOKyMaTessM, 3aKJIOYeHHe JIOTOBOPOB ¢ baHkamu, WUCHOJHEHHWE TMPUKA30B U
pacnopsbxkenuid  padotonarenss HWII T'.A. I'puropbeBa [{ns1 BBINOJHEHHS YKa3aHHBIX
o0s3anHOCTe ['.A. 'puropbeB BbIJIa €My JOBEPEHHOCTh. [Ipu 3TOM MO mMoKa3aHUsIM
I'.A. I'puropreBa H.FO. CemukoBa He MMena IMOJTHOMOYHMI Ha 3aKIIOYEHHE TPYAOBOTO
norosopa ¢ M.1. CeMUKOBBIM.

W3yuuB Matepuabl Jelia U MOKa3aHUs CBUACTENEH, Cy1l MPUXOIUT K CIACAYIOMIEMY.

B cootBercTtBuU ¢ 4. 1 cT. 16 Tpynosoro koaekca PO (manee — TK P®D) tpynossie
OTHOIIICHHUSI BO3HUKAIOT MEXIYy paOOTHUKOM U paboTo/maTesleM Ha OCHOBAHUHU TPYIOBOTO
J0TOBOPA, 3aKJIF0YaeMOT0 UMH B COOTBETCTBUU C 1aHHBIM Konekcom.

YacTh TpeThsl TaHHON CTAThU MPEIyCMaTPUBAET, YTO TPYAOBBIC OTHOIICHUS MEKITY
pabOTHUKOM © paboTojaTeieM BO3HUKAIOT TaKKe Ha OCHOBAHMHM (PAKTUYECKOTO
JOTyIIeHUs1 pabOTHUKA K paboTe ¢ BeIoMa WM MO MOPYYEHHUIO0 paboTodaTelNs WIH €ro
YIOJTHOMOYEHHOTO Ha 3TO MPEACTaBUTENS B CiIydae, KOT/a TPYIAOBOW JOTOBOP HE OBLI
HaJISKaIMM 00pa3oM oopMIICH.

W3 wmatepuanoB jena cleayeT, 4YTO INTaTHOEe pacmucanus padoromarens WII
I".A. I'puropbeBa TOHKHOCTH PYKOBOAWTENS oduca Mpogax He comepxkut (.1. 18-22),
3anuceit B TpynoByto kunxkky M.U. Cemukosa o nepuone padorst y UIT I'.A. I'puropreBa
He umeetcs (11.1. 49-54), 3aaBienuii o npueme Ha padoTy win yBoiabHeHud M.U. Cemukos
HE ToJaBai, TMpukaza o mnpueme u yBoubHeHHMHM M.M. CeMukoBa OTBETYHMK TIO
NIEPBOHAYAJILHOMY MCKY HE BRIHOCHJI, CTPAXOBBIX IJIATS)KEH B ICHCMOHHBIN opraH U MoHT
colMalibHOTO cTpaxoBaHus Ha pabotHuka M.U. CemukoBa HUII T'.A. I'puropbeBbiM He
nepeuncisiuck  (.a. 100-112), B Tabeme yuera pabodero BpeMeHH pPaOOTHUK

M.U. CemukoB He yka3zas. (or.ja. 113-115).
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Hcxonss M3 CUCTEMHOTO TOJIKOBAaHHS HOPM TPYIOBOIO IMpPaBa, COACPKAIMUXCA B
BbIIICHA3BaHHBIX CcTaThsiX TK P® crmenyer, 4To K XapakTEpHBIM IMPU3HAKAM TPYJIOBOTO
PABOOTHOIICHHUS] OTHOCSTCS: JUYHBIA XapakTep MpaB U 00s3aHHOCTEH pPaOOTHUKA,
00513aHHOCTH PAOOTHUKA BBIMIOJHATH ONPECICHHYI0, 3apaHee 00yCIOBICHHYIO TPYI0OBYIO
GyHKIIUIO, TOMYMHEHNE PAOOTHHUKA TIpaBUjIaM BHYTPEHHETO TPYIOBOTO PACIOpSIKa MPH
obOecrieueHnn paboTojaTesnieM YyCIOBUW Tpyda, BO3ME3IHbIM xapakrep (oruiara
paboToaaresnieM MPOU3BOAUTCS 3a TPY).

N3 cCOBOKYITHOro aHanu3a mokazaHuid cBuaeteneil u noscHeHud M.U. Cemukosa,
H.IO. CemukoBoii u I'.A. 'puropreBa yCTaHOBJIEHO, YTO OCHOBHBIM HaIlPaBJICHHUEM
nestenbHoctTd M., CemukoBa sBJsUIach MEpPBOHAUYANIbHAS OpraHu3aius padoTsl oduca
orBeTuuka ['.A. 'puropbeBa B ..., T.€. KpaTKOCPOUYHOE pa30BOE 3aJAHUE, YTO HENB3S
OTHECTH K MOCTOSSHHOMY BBITIOJTHEHUIO TPYI0BOM (DYHKITUU.

Cornacuo m. 1 ct. 184 'K P® xoMmepyecKuM MpEICTABUTENEM SIBJISIETCS JIUILIO,
IIOCTOSIHHO M CaMOCTOSITEJIBHO IPEACTABUTEIIbCTBYIOIIEE OT UMEHU NPEAIPUHUMATEIICH
P 3aKJIIOUYCHUHU UMU JJOTOBOPOB B cpepe MpenpuHUMATEIbCKON eI TEILHOCTH.

B marepuanax nena uMmeercst HotapuaibHasa nosepeHHocTs oT UII I'.A. I'puropneBa
ot 27 oktsi6psa 2014 r. na M.U. CemukoBa Ha MPENCTABICHUE UHTEPECOB B HAJOTOBBIX
OpraHax, perucTpaliu MpeKkpaileHue, N3MEHEHUsI TPYIOBBIX JOTOBOPOB ¢ paOOTHUKAMU,
Ha IPOLECCYAIbHOE MPEACTABUTEIBCTBO B  TPAXIAHCKOM, aJIMUHUCTPATUBHOM
CyZIONIPOU3BOJICTBE, COBEPLICHHUE NECWCTBUU B PETHCTPUPYIOIIKUX opra”ax. [Ipm stom
yKa3aHUil B JIOBEPEHHOCTH O TOM, YTO OHAa BbIJaHa PabOOTHUKY OT paboTojaTelns, He
umeetcs. (j1.a. 73)

TakuMm 00pa3oM, OIICHUB MPE/CTABICHHBIE JOKA3aTEIbCTBA B COBOKYITHOCTHU, CYI
MIPUIIIEN K BBIBOJY, YTO MCTIIOM HE JJOKa3aH TOT (haKT, YTO OH WCIIOJIHSUI ONPEIeIICHHYIO
TPYIOBYIO (YHKIMIO, KOTOpasi HOCHJIa Obl MOCTOSIHHBINA, CUCTEMAaTUYECKUIN XapakTep, IO
KOHKPETHO OIPEJICIICHHON JOJDKHOCTH, NPEAYCMOTPEHHOW IITATHBIM PacCHUCaHUEM
orBeTunka JmO0 EnuHbIM  KBaMM(UKAIMOHHBIM  CIPABOYHUKOM  JIOJDKHOCTEH
pyKOBOAMTENEH, cHeluanucToB W Apyrux ciyxkaummux (nanee — EKC) wnim uHbIMEH

HOpMaTUBHBIMU AokymeHTamH. Cyj ynoieTBopsieT uck I'.A. I'puropbeBa, a OTHOIICHUS
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mexay [.A.I'puroppeBeiM u  M.U. CeMHUKOBBIM  MOpPHU3HAIOTCA  KOMMEPYECKUM
IpEICTaBUTENLCTBOM.,

Kommepueckuii peacTaBUTENb HE CBA3aH TPYJIOBBIMA OTHOLIEHUSMH C KIUEHTOM,
UX OTHOIIEHUS HOCAT TPa)XJaHCKO-IIPABOBOM XapakTep, YTO MOJpPa3yMEBaeT HE
MOJYMHEHHOCTh U HE3aBUCUMOCTh CTOPOH.

N3 n. 1 cr. 184 T'K PD crnexyer, 4To KOMMEPUYECKUN MPEACTABUTEIb MOMKET
MPEJCTABIATh TOJBKO MHTEPECHl MpeAnpruHUMAaTesied (KOMMEPUYECKUX OpraHu3alliid Wiu
UHAVMBUIYAbHBIX TpEINpUHUMATENIe) MpU 3aKIIOUEHUH HMH JOTOBOPOB B cdepe
IpeANPUHUMATEIHCKON JESTENHHOCTH (TOPTOBBIX CACNOK). Takoe ykazaHue 3aKOHOAaTels
PE3KO CcyXk)aeT 00JacTh MPUMEHEHHUSI KOMMEPYECKOT0 MPEJACTAaBUTENbCTBA. B yacTHOCTH, B
OTHOLIIEHUM HEKOTOPBIX KaTEropuid MpEICTaBUTEIEH HE MPUMEHSIOTCS NpaBujia o
KOMMEPUYECKOM MPEJCTABUTENBCTBE, K IPUMEPY, ITO MATEHTHHIE TOBEPEHHBIC.

HekoTopbie aBTOpbI OTMEUAIOT, 4TO OOOCHOBAHHOCTh TaKOI'O TOJIOKEHUS BeCchMa
COMHHTEJIbHA M TI0 CYIIECTBY mpeaaraioT BHecTH B 1. 1 cT. 184 'K PD HeobOxonumblie
W3MEHEHHUS, JIOMyCKAIoIMe MPUMEHEHUE MPaBUJI O KOMMEPYECKOM MpPEICTABUTEIIHCTBE
TAaKK€ B OTHOIIEHUH JIUL, HE SBJIAIOIIMXCS IpeIIPUHAMATEAMUZ,

[pyrve aBTOpbI, OCHOBBIBAas CBOM CYXKJECHHS Ha HOpPMax JCHCTBYIOIIETO
POCCHIICKOTO 3aKOHOJATENbCTBA, TOBOPSIT O TOM, YTO KOMMEPUYECKOE MPEACTABUTENHCTBO
HE HYXKHO TyTaTh C MPOGeCcCHOHAIBHBIM BO3ME3NIHBIM TPEICTABUTEIHCTBOM, KOTOPOE
OCYILIECTBIISIETC ~ apOUTPaKHBIMU  YNPABJISIIOIIUMH,  aJBOKaTaMu,  MaTEHTHBIMU
IIOBEPEHHBIMU M HEKOTOPBIMH APYTMMH KATETOPHUSMHU IIPEACTaBHMTENEH . B yKa3aHHBIX

CclIydasax HCKIIIOYacCTCsa OJHOBPCMCHHOC npcaAcCTaBUTCIILCTBO Pa3HbIX CTOpPOH

! Permrenne MypoMcKoOro Topojckoro cyna Bmagumupckoit odnactu ot 04 mrons 2015 r. mo aemy Ne 2-
778/2015 // CnpaBouno-mpaBoBas cucrema «Koncynprant Ilmtocy. — DnekTpoH. TekcT. maH. — Jlata
obpamenus: 21 anpens 2017.

2 Kommenrapuii k ['paxkmanckomy konekcy Poccuiickoit ®enepanmu. Yacte mepBas // mox pen.
H.JI. Eroposa, A.Il. CepreeBa. — M.: Craryr, 2015. — C. 418-419.

¢ 3aBunoB b. JloroBop KOMMEpPYECKOro MpPEACTaBUTENbCTBA KaK HEMPABOMEPHO 3a0BbIThI MHCTUTYT
rpakaanckoro npasa // Komnerus. — 2013. — Ne 11. — C. 23.
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3aKJIFOYAEMBIX JIOTOBOPOB, KaK 3TO MMEET MECTO IPHU OCYIIECTBICHUH KOMMEPUYECKOTO
npeacTaBuTenbCTBa .

Panee yxe ObUIM pPacCMOTPEHbl OTJIMYUS HUHCTUTYTOB  KOMMEPUYECKOTO
IpelCTaBUTENIbCTBA W MocpeaHudecTBa. HeoOXoaumo  BBIACIUTH  OCOOCHHOCTH,
ornuyaronue (Gurypy mnocpemnuka ot mnpenctaButensi. B 'K PO mpemycmoTpensl
OTJCJIbHBIE MpaBuia JJisI NPAaBOOTHOLICHHN KOMMEPUYECKOTO MPEACTaBUTENBCTBA, YTO
MO3BOJIAET  BBIICIUTh HEKOTOPhIE OCOOCHHOCTH, OTJIMYAIOINIME KOMMEPUYECKOTO
NPEACTABUTEIIA OT MTOCPEIHUKA.

Tak Kak NpU KOMMEPYECKOM IIPEACTABUTEILCTBE M IIPEACTABIAEMBIA, U
MPEACTABUTEND  SBILAKOTCA  NPEANPHUHUMATEISIMH, JAHHBIE IIPABOOTHOIICHUS
OCYLIECTBIISIIOTCS. TOJIBKO B IPEANPUHUMATENIBCKON JesATenbHOCTH. KoMMepueckni
MPEACTABUTEND  OCYIIECTBISET CBOK  JCATEIBHOCTh HA  IMOCTOSHHOM  OCHOBE,
CaMOCTOSTENIbHO M MPO(PECCUOHANBHO. J[eSITeNIbHOCTh KOMMEPYECKOTO MPEICTABUTENS
BCEr/la HOCUT BO3ME3AHBIN XapaKTep, UTo SIBISIETCA 00s13aTENbHBIM YCIOBUEM JJOTOBOPA, K
TOMYy € KOMMEPYECKHM TIPEACTABUTENb COBEPIIAET B HHTEpECAX KJIMEHTa-
OpeInpUHUMATENs] Kak IOpUAMYECKUe, TaKk M (aKTU4YEeCKHe IEHCTBUS, YTO OTIMYACT
JaHHbIE OTHOILIEHUS OT OOLIErPaXkIaHCKOTO IPECTaBUTENIbCTBA.

Kak Bepro ormerni b.1. [IyruHcknii, CBSi3b NOCPENHUYECTBA U MTPEACTABUTEIBLCTB
HOCUT OJHOHAIPABJICHHBIN XapaKTep, YTO 03HAYAET, YTO IOCPEAHUYECTBO IPEAIIOIaracTt
OTHOILIEHMS M0 MPEICTABUTENBCTBY, TOTIA KAK MPEACTABUTENBCTBO HE BCETAA CBS3AHO C
nocpeanudectBoM®. M3 3TOro cieayer BBIBOA, YTO KOMMEPYECKUM MOCPEIHUK BCETA
CTAHOBUTCS NPEICTABUTENEM, TOIAa KaK KOMMEPUECKUN IIPEACTABUTEINb ITIOCPEAHUKOM HE
SABJISIECTCS.

Takxke, Kak H KOMMEPYECKMM IIPEICTABUTENIL KOMMEPYECKUU IOCPEIHUK
COBEpLIAET KOPUANYECKH 3HAYMMbIE JIEWCTBHA B 4yXUX UHTepecax. OIHMM U3

pacnpoCTpaHEHHBIX BUJIOB MOCPEAHUKA SBISIETCS TMOBEpPEHHbIM. B cooTBeTcTBUU C

! Poccwmiickoe rpakaanckoe mpaBo. B 2 1. T. 1: o6mias yacte. Benrroe npaso // mox pea. E.A. CyxaHoBa.
—3-e m3a. — M.: Craryr, 2011. — C. 248.
2TIyrunckuit .. Kommepueckoe npaBo Poccun — M.: FOpaiit, 2016. — C. 110.
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npaBuiami ri1. 49 'K PO o noroBope nopydeHusi HOBEpEHHbBIN COBEPIIAET ONPEICICHHBIC
IOpUINYECKUE AEHCTBUS OT HMEHH M 3@ CUET JOBEPHUTEIIS.

[locpenqHuK nEUCTBYET 3a CYET KIMEHTa, HO OT cBoero umeHd. K Takum
NOCPEIHUKAM OTHOCSITCSI KOMHUCCHUOHEphl. OpraHuzaluu KOMHUCCHOHHOW TOPTOBJIHU
B3aUMOJICHCTBYIOT CO CBOMMH KJIIMEHTAMH Ha TOBAPHBIX PhIHKaX HA OCHOBAHHUHU JOTOBOpA
KoMuccud. B moroBope komuccuu oObIYHO OTOBOPEHA 1I€HA TOBapa, CPOK €ro peaan3aluu,
pa3Mep YLEHKHM B OINpPEACIICHHBIX CIy4asx M €€ MOPSAJIOK B TOM CIyyae, €ciid TOBap He
OyJeT MpojaH B yKa3aHHBIA CPOK, a TAKKe pa3Mep KOMHCCHOHHOTO BO3HArpaKJIECHUS U
HEKOTOpbIe Apyrue ycioBus. Ilpu 3ToM npaBo COOCTBEHHOCTH Ha TOBAp COXPAHSAETCA 3a
KOMHUTEHTOM.

OpnHolt 3 (opM KOMUCCHOHHOM TOPrOBIIM SABJIIETCS KOHCUTHALMOHHAs TOProsiis. B
TOM ciy4ae COOCTBEHHHMK TOBAapOB, TO €CThb KOHCUTHAHT, MEPEJAET KOMHUCCHOHEPY
(KOHCUTHATOPY) TOBapbl I pealh3alMid CcO CKJIajga KOMHUCCHOHepa. KoHCUTHATOpHI,
OKa3bIBasi YCIYT'M KOHCUTHAHTY, PEaIU3ylOT TOBAapbl TOJBKO TeM CyOBEKTaM, KOTOpBIE
OCYUIECTBJISIIOT BHEIIHETOPIOBYIO AESATENBbHOCTh. IIpu 3TOM OgHUM M3 00s13aTENbHBIX
YCIOBUIl KOHCUTHAIIMOHHOM TOPrOBIM BBICTYNAeT TO OOCTOSITENBCTBO, 4YTO Yy
KOHCUTHAaTOpa HMEIOTCA CKiIajackue momanau. I[IpaBo coOCTBEHHOCTH Ha TOBap
COXpaHseTCs 3a €ro COOCTBEHHUKOM NPH MOCTYIUIEHUU TOBapa Ha CKjaj BIUIOTH /10 €ro
npojaxu. Kak mpaBuiio, TOBap XpaHHUTCA HA CKJIAJI€ B TEUEHHUE ONPEIEIEHHOIO CPOKa,
KOTOPBIM COCTaBJSIET OT OJIHOTO roja o nsATu jeT. Ilo uctedennn cpoka, ykazaHHOTO B
JOTOBOpE, B cllyyae HepeaJu3aluyd TOoBapa OH BO3BpallaeTcs COOCTBEHHUKY JHOO
BBIKYIIA€TCSI KOHCUTHATOPOM II0 I[€HE, COTJIAaCOBAaHHOM C COOCTBEHHHKOM. JlaHHBIN
JIOTOBOP 3aKJIIOYAETCS U MIPU OCYILIECTBIEHUH TOPTOBOM I€ATEIbHOCTH BHYTPU CTPAHBbI.

BuioM KoMMepYeCKMX IOCPEIHHMKOB SIBISIOTCS TOPrOBBIE AareHTbl W TOPrOBBIE
arearctBa. Ct. 1005 T'K P® npeaycmMoTpeHO oOmNpeaeneHrue areHTCKOro JI0roBopa, U3
KOTOPOT'O MOHO BBIBECTH MOHSTHE ar€HTCKOM J1eITeIbHOCTH, COOTBETCTBYIOIIEE YPOBHIO
COBPEMEHHOI'0 POCCHICKOTO 3aKOHOAATENbCTBA. [10 areHTCKOMy J10roBOpy OJIHAa CTOPOHA
(areHT) 00s3yeTcs 3a BO3HArPAXKIEHUE COBEPIIATH MO MOPYYEHHUIO JIPYroil CTOPOHBI

(mpuHIMIIaNa) IOPUINYECKUE U UHBIE AEHCTBUS OT CBOETO UMEHH, HO 3a CUET IMPUHIIUIANIA,
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aub0 OT MMEHM U 3a CYeT NpuHUunana. Yaiie BCEro coriacHO TakOMY JOTOBOPY areHT
peanu3yeT TOBapbl, KOTOPbIE €My IepeAacT NPHHIMUNAI, WM HaoO0OpOT HpHOOpeTaeT
TOBapbl, HEOOXOAuMble NpuHIMNaly. Ilo JOroBopy areHT Takke BIpPABE BBIMNOIHSATH
Apyrue padoThl U OKa3bIBaTh OMPEEIICHHBIE YCIYrH. Moienbio MpaBOOTHOLIEHUN MEXTY
areHTOM M TPHUHIMIAIOM CIYXKUT JOTOBOP KOMHCCHM WA K€ JIOTOBOP IOPYYEHHS.
OpHako conepskaHWe areHTCKOro JOrOBOpa HAaMHOIO IIHMPE, YE€M COJEpKaHUE HHBIX,
CXOKHMX JIOTOBOPOB, 3TO CIYKHUT IPUYMHOU TOMy, uTO B ['K P® yka3ansl crienuanbHbie
[IpaBuiia, KOTOPHIE PEryJUPYIOT areHTCKY aearenbHoCcTh. Bmecte ¢ TeM, B I'K PO He
COJICPIKUTCSL OCOOBIX MOJIO)KEHUH, KOTOpbIE Obl OTpa)Xkalu CHEHUPHUKY eATEIbHOCTH
TOPrOBBIX ar€HTOB, XOTS KaK pa3 OCHOBHOM c(epoil uX NeATeNbHOCTH SIBISETCS UMEHHO
TOPTOBIIA.

B oraenbHbIX 00MacTIX MPEANPUHUMATENBCKON  JIE€ATEbHOCTH  YYAaCTHUKH
IPAXKJAHCKOTO 000pOTa TaKKe aKTHBHO HCIHOJIB3YIOT TaKOW BUJ KOMMEPYECKOIO
[IPEICTaBUTENIBCTBA, KAaK JOTOBOP TPAHCIOPTHOW 3KCHEAULMHU. 3/1€Ch NPEICTaBIIIEMbIM
ABJISETCA KIMEHT — JIMLO, 3aKIIOYMBIIEE C OSKCIEIATOPOM JOTOBOP TPAHCHOPTHOMU
SKCIIEAUIMM U TPUHSABIIEE Ha ce0sl 0053aTeNbCTBO OIJIATUTh BHINOJHEHUE TPAHCIIOPTHO-
OKCHEAULMOHHBIX YCIIYT, OKa3bIBAEMBIX DKCIEAUTOPOM; KOMMEPUYECKUM IPEACTABUTEIEM
ABJISIETCA OJKCHEAUTOP — JIMLO, COBEPIIAIONIEE OT MMEHHM KIHMEHTA IOPUAUYECKHE U
(akTHyeckue AEMCTBUs, HANpaBiICHHbIE HA OKA3aHWE WJIM OpraHMU3alMI0 OKa3aHUs
TPAHCIIOPTHO-3KCIEIUIIMOHHBIX  YCIYyTr;  TPETbUM  JIMIOOM  MOTYT  SIBIIATBCS
HEIOCPEACTBEHHBIM NIEPEBO3UUK — JIMILO, OCYILIECTBIIIONIEE NIEPEBO3KY I'Py3a HA OCHOBE
NOTOBOpa IEPEBO3KM, 3aKIKOYEHHOI'O DOKCIIEAUTOPOM; CTPaxOBUIMK, C KOTOPBIM
AKCHEAUTOP 3AKIFOUUII MO MOPYUYECHHIO KIIMEHTA JOTOBOP MMYILECTBEHHOTO CTPAaXOBaHMS;
XPaHUTEIb — JINLO, OCYIIECTBISIONIEE BPEMEHHOE XPaHEHUE Ipy3a (TOBapa) HA OCHOBAHHUU
JIOTOBOPA € KCHEAUTOPOM M T.1.

Opunnueckne  OEHCTBUSL  NPEACTABUTENS,  KOTOpbIE ~ HAIpaBJIEHbl  Ha

BO3HUKHOBCHHE, M3MCHCHHE WIJIM TIPpEKpallleHhe TmpaB W (WiIM) OOS3aHHOCTEH

BYAPEHKO J. KTyaJlbHbIE  BOIPOCHI  NPAKTHYECKOr0 HNPUMEHEHHS KOMMEPYECKOro
10 M AKTy

NpeACTAaBUTCIILCTBA B OTACIILHBIX o0acTsax HpeHHpHHHMaTCHBCKOﬁ JACATCIIBHOCTH / HpaBo 1 OKOHOMMHKaA.
—2013. = Ne 9. - C. 7.



35

NOPEICTaBIIEMOr0 B  OTHOIIGHUHM TPEThEro JIMIAa  BBICTYNMAIOT OOBEKTOM B
MPABOOTHOIICHUU TPEACTABUTENIbCTBA. JIpyrumMu clioBamu, 3TO CJEIKa, KoTopas
COBEpILIAETCA MPEICTABUTENIEM, U TMOPOXKIAET, U3MEHSIET U MpeKpallaeT TpaxJaaHCKue
npaBa ¥ 00s3aHHOCTH MPEACTABISEMOTO.

[To obmemy mpaBuity, npemxycmMoTpeHHomy 1. 3 cr. 182 'K P®, npencraBurens He
MOXXET COBEpIIaTh CIEIKA OT MMEHHM MPEICTaBIIEMOr0 B OTHOIICHUM JPYroro JIWIIA,
MPEJACTABUTENEM KOTOPOIO OH OJHOBPEMEHHO sBisieTcs. VICKIIOYEHHE COCTaBISIOT
ClIydau KOMMEPYECKOTo MpeacTaBUTeNbCcTBA. B coorBerctBuu ¢ m. 2 cr. 184 IT'K PD
KOMMEPYECKUN MPECTABUTENb MOXKET OBITh OJHOBPEMEHHO MPEJICTABUTENIEM PpPa3HbIX
CTOpPOH cJenku (MpoAaBlia U TMOKYyMaTess, 3aiMoJaBlla M 3aeMINMKa, MOAPSIAYMKA U
3aKa3uMKa, apeHJI0/IaTeNIsl U apeHaaropa u T.1.). DTo, OJHAKO, OMYCKAeTCsl HE BCerjaa, a
JUIIb B ONMPEACICHHBIX CIIy4asix, 8 UMEHHO TOr/a, Korja o0e CTOPOHBI BhIpAa3WIM Ha TO
CBOE COTJIaCHE WJIM 3TO MPSMO IPETYCMOTPEHO 3aKOHOM.

KoMmmepueckoe mpeacTaBUTENLCTBO MPEIoiaraeT 0coObId XapaKkTep OTHOIICHHH,
CIIOCOOHBIX CYIIECTBEHHO 3aTPOHYTh HHTEPECHI CTOPOH 3aKII0YaeMONW KOMMEPYECKUM
MIPEICTaBUTENIEM CIIEIKUA — MPEACTABISIEMOTO M TPEThETO JIMIAa. DTO OOBSICHIET HAIMYNE
00s13aTEIBHBIX YCIOBUN HCIIOJIb30BAaHUS KOMMEPUYECKOTO IMPEACTaBUTENLCTBA. B ciyuae
OTCYTCTBHUS OJHOTO U3 00s13aTEIbHBIX YCIOBUM, CAEIIKA, 3aKJIFOUECHHAs MPEACTABUTEIEM OT
UMEHU TPEJCTaBISIEMOTO, Oy/IeT CUNTAThCA HE3aKIIIOUEHHOW, TO €CTh HE MOPOKIAI0IIEH
HUKAaKUX HOPUAUYECKUX TOCIHEACTBUM s mpexacraBiaseMoro. K guciny Takux
00s13aTEBHBIX YCITIOBUN OTHOCATCS CIEAYIOIINE:

- o0s3aTeNbHOE corjlacue O00€MX CTOPOH, MPEACTABISIEMbIX KOMMEPYECKUM
MpeACTaBUTENIeM, Ha OJHOBPEMEHHOE KOMMEPUECKOE MPEACTaBUTENBCTBO (KpOMe
Clly4aeB, YCTAHOBJICHHBIX 3aKOHOM);

— HaJlMyue y KOMMEPUYECKOI0 MPE/ICTABUTENS MPSAMO BBIPAKEHHBIX MOJTHOMOYHM,

nNpeaAyCMaTpruBarOIunX €ro MpaBo Ha OAHOBPEMCHHOC IMPCACTAaBUTCIILCTBO.
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VYka3zaHHbIE OJTHOMOYHSI MOTYT COJIEPKAaThCsl B MUCBMEHHBIX JOTOBOPAX, KOTOPHIE
00e CTOpOHBI OyAyIel CHENKH 3aKIIOUMIN C KOMMEPYECKUM IPEACTaBUTENIEM, JTHOO B
BBLIAHHOM KaXIOM M3 HUX JOBEPEHHOCTH .

Takum 00pa3oMm, HU3y4YUB MPABOBOE MOJOKEHHE KOMMEPUYECKOIO MpEeACTaBUTEINS,
MOHO CJIIeJIaTh BBIBOJ O €T0 TECHOW CBSI3M C APYTMMH KaTETOPUSMH TPEICTABUTENEH U
MOCPETHUKOB, YTO OCJIOXKHSAET €ro WHAMBUAYATU3AlMI0 KAaK yYaCTHUKA KOHKPETHBIX
IIPABOOTHOLIEHUH.

3akoHOJIaTeNh J1ae€T OIpeAesICHne KOMMEpPYECKOro mpeacraBurens B m. 1 cr. 184
'K P®: «Kommepueckum npeacTaBUTENEM SBIISETCS JIMIIO, TOCTOSTHHO U CAMOCTOSITEIHHO
MIPEACTABIISIONIEE OT MMEHHU MpEeANpPUHUMATENICH TMPH 3aKII0YEHUH WMH JIOTOBOPOB B
chepe MpeANpPUHUMATENHCKONW JedarenbHOCTHY. OIHAKO TOJI TaKoe K€ OIpe/esieHue
MOAMAAIOT W areHThI, ACHCTBYIONINE OT MMECHH NPHUHIIMIAIA, KOTOPHIE B TAKOM CIydae
TaK)Ke MPU3HAIOTCS KOMMEPUYECKUMH MPEJCTAaBUTEIIMHU, U OpOKEPHI — MPOPECCHOHATLHBIE
YYaCTHUKHU PbIHKA IEHHBIX Oymar. [Ipu 3TOM mpaBOBOi cTaTyc JaHHBIX MpeACTaBUTENCH
HaxOJIUT CaMOCTOSITEIIPHOE 3aKpeIUieHHe B 3aKOHOJATEIhCTBE, B OTIWYHE OT
KOMMEPYECKOTO TIPEICTABUTEISA, HE SBIISIONIETOCS areHTOM WM OPOKEPOM.

CTOUT OTMETHUTbH, YTO CYOBEKTHI KOMMEPUECKOTO MPEICTABUTENILCTBA IOPUINUECKH
PaBHBI TI0 OTHOIIICHUIO JAPYT K APYTY, B YaCTHOCTH, CAMOCTOSITEIIBHOCTh KOMMEPUYECKOTO
IPEICTaBUTEINSA, OTCYTCTBHE HAJ HUM aJIMUHHUCTPATUBHOM, NUCIMIUIMHAPHOW WM WHOU
BJIACTH TIPEICTABIISEMOrO?,

[ToaBOIE UTOTH, MBI MOXKEM CKa3aTh, YTO KOMMEPUYECKUM MPEACTABUTEIEM JOJIKEH
ObITb TpaXIaHWH, 3aHUMAIOIIUNCA TPEANPUHUMATEIBCKON JIeATeNbHOCTBIO, WITU
IOpUINYECKOE JIUII0 — KOMMEpUeckass opraHu3arus. MOXXHO TPEANoiI0XKUTh, 4YTO B
KaueCcTBE KOMMEPUYECKHX MPEACTABUTENEH (B ITUPOKOM CMBICTIE) BHICTYHAIOT:

- nuna, objagarnie 0coobiMU NMPodecCuOHaTbLHBIMIA HaBBIKAMU M 3HAHUSIMU B

onpeiesIeHHON cepe esITeNbHOCTH;

! @unmunnosa C.JO. YacTHonpaBoBbIE CpeACTBa OpraHU3alluy U JOCTHKEHMS NPaBOBBIX Lened — M.:
Craryrt, 2011. - C. 216.

2 Ky3nenoB C.A. KoMMepueckoe NpeacTaBUTENbCTBO 10 POCCUIICKOMY IpakJaHCcKoMy npaBy — Camapa,
2014. - C. 14.
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— JIUIA, YbsI KOMIIETEHTHOCTh HE MPEBOCXOJHUT JCIOBYIO M MPOGECCHOHATBHYIO
KOMITETEHTHOCTh TPECTABISIEMOT0, HO YbH YCIYTH M IOMOIb OKA3bIBAIOTCS IS
HEro, TeEM He MeHee, HEOOXOIUMBIMH, TaK KaK OH IO CBOEMY JKEJIaHUIO U JIsI CBOETO
K€ ya00CTBa M BBITOJIbI OTCTPAHSCTCS OT BEACHUS JIe] U OT KOHTPOJIA 32 HUMH U, B
YaCTHOCTH, OT HEOOXOJUMOCTH CaMOCTOSITEIbHO OPraHU30BBIBaTH COBIT W

IPENJIOKEHHE Ha PhIHKE CBOEH poayKiuu (yciyr, pabor)?.

2.2. OcHOBaHHS BO3HUKHOBEHHS U NMpEKpalcHus OTHOILIEHM I KOMMEPYECKOIo

NnpeacraBuTe/IbCTBA

OcHoBaHuEM BO3HUKHOBEHUS MPABOOTHOIIICHUI KOMMEPUYECKOTO
IIPEACTABUTENIbCTBA SIBJISIETCS JOTOBOP.

OTMeTHM, 4YTO pa3JIMUHbIE BUJILI JOTOBOPOB KOMMEPUYECKOTO MPE/ICTABUTEIHCTBA
XapaKTEpHbI ISl €BPOIMEUCKUX CTpaH (CTpaH TPa)KJaHCKOTO IpaBa), B TO BpeMsl KaK B
CTpaHax AaHIJI0-aMEPUKAHCKOTO mpaBa (CTpaHbl o0miero mnpama) (akTUUECKH
€MHCTBEHHBIM BHJIOM JIOTOBOpAa KOMMEPYECKOIO0 MPEICTaBUTEIbCTBA  SIBJISACTCS
areHTCKHI JOrOBOpZ.

NHocTpaHHble OpraHu3alui U NpEeANPUHUMATEIN CETOIHS HEPEAKO JACHCTBYIOT Ha
POCCUHCKOM PBIHKE Yepe3 CBOUX MPEACTABUTENEH, 3aKiaoyas C HUMH JOTOBOPBI
MOPYYEHHs, KOMUCCUU U areHTCKUE COTJAlIeHHUs. AHAJOTUYHBIM 00pa3oM POCCHUIMCKHUE
JUIA 3aKJII0YAl0T COOTBETCTBYIOIIME JIOTOBOPHI JUIsl MPEICTABICHUS UX HHTEPECOB 3a
pyoexxom. I[loBepeHHBIN, KOMHCCHOHEp WM areHT, BBHIMOJHAIONINE TOPYUYCHHUS
JOBEpPUTENISl, KOMUTCHTA WM MPUHIMIIANA, KaK MPaBUJIO, BEAYT MPEANPUHUMATEIHCKYIO
NEATEIbHOCTh (B MEHBIIIEH CTEMEHU 3TO KacaeTcs JI0rOBOpa MOPYUYEHUS, KOTOPBIM MOTYT
3aKJ0YaTh W JIMIA, HE OCYIIECTBISIONIME MPEANPUHUMATENBCKYIO JEATEIbHOCTD),

IIO9TOMY AAHHBIC BHJbI COTJIallICHUM IPHUHATO OTHOCHTL K JOTOBOpPaAM «KOMMCEPUYCCKOI'O

! HockoBa O.b. HoBemnsl komMMepdeckoro mpeacraBuTenbcTBa // BecTHUK YpaabCKOro HHCTHTYTa
9KOHOMHMKH, yripaBieHus u npasa. — 2013. — Ne 4. — C. 5.

2 KanameBckuii B.A. KoumM3anoHHOE peryJmpoBaHHWE OTHOIICHHWH IPEICTaBUTEIbCTBA BO
BHemHeTopropom odopore // 3akon. — 2013. — Ne 8. — C. 7.
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npeacrtaBurenbcTBa»y. CormacHo cr. 184 IT'K P® kxoMMmepueckuM MpeacTaBUTENIEM
SBJISIETCA JIMIO, TMOCTOSHHO W CaMOCTOSITENIbHO TMPEACTABUTENIbCTBYIONIEE OT HMMEHU
npearnpuHUMaTteel mpu 3aKII0YeHUH UMHU JIOTOBOPOB B cepe MpeanpuHUMATENbCKON
JEeSTETBHOCTH.

Paznuume MexIy JOTOBOPOM IMOPYYEHHMs, JOTOBOPOM KOMHCCHUU M areHTCKUM
COTJIAIICHHEM COCTOUT MPEXkKIE BCErO B TOM, OT YbEr0o UMEHHU M 3a Yel cueT JIeUCTBYET
MPEJCTABUTENIb — IOBEPEHHBIM, KOMHUCCHOHEpP WM areHT. B 1oroBope mnopydeHus
MOBEPEHHBIA JCHCTBYET OT MMEHM M 3a CUET JOBEpPUTENs, TOT/a KaK KOMHCCHOHEp B
JIOTOBOPE KOMHUCCHUHU — OT CBOEr0 MMEHH, HO 3a CUET KOMUTEHTA. ATEHTCKUH TOTOBOpP
00beIUHSIET B ceOe YepThl KOMHUCCHUM U TOPYUYCHHS W MPEIIojaracT JiBa BO3MOMHBIX
BapWaHTa OTHOUIEHWW CTOPOH: AareHT MOXET [EWCTBOBAaTh OT HMEHM M 32 CYET
npuHIunaita (Kak B JIOTOBOpPE NOpPYyYEeHHs) JHOO OT CBOEro HMMEHH, HO 3a CYeT
npuHIMnana (Kak B 10ropope komuccu). [Ipu 3ToM 1o 10roBopy nNopyueHus: ¥ KOMUCCUU
MOBEPEHHBI MU KOMHCCHOHEDP COBEPIIAIOT OPUAUYECKUE NEUCTBUSA, a MO AreHTCKOMY
JIOTOBOPY — MO0 (haKTHUECKHE, TMO0 IOPUIMIECKHE JIeHCTBHs .

OmgHuM W3  caMbIX PACOpPOCTPAHEHHBIX BUJOB JOTOBOPOB KOMMEPYECKOTO
IIPEICTaBUTENIbCTBA SIBISIETCS TOroBop mopyueHus (contract of mandate). Onpenenenus
TaKOT0 JIOTOBOPA B 3aKOHOJATEIHCTBE M MPAKTUKE PA3IMUHBIX TOCYJAPCTB, MO CYIIECTRY,
coBmagaroT. Tak, COMIaCHO 3aKOHOAATeNbCTBY DpaHIuu JOroBOp nopydeHus (mandate) —
ATO COIJIAIlIEHHE, COTJIACHO KOTOPOMY OJIHO JIUIIO (IOBEPUTEINb) IA€T MOPYUYEHUE JPYrOMy
(mOBepeHHBIN) OCYHIECTBUTh OT HMMEHUM M B HMHTEpEcax AOBEPUTENS OIpe/IeICHHbIC
topuanaeckue nercteus (cr. 1984 I'K dpannun). B cooTBETCTBHM C POCCUIICKUM MTPABOM
10 JIOTOBOPY MOPYUYEHHMS OJ[HA CTOPOHA (ITOBEPEHHBIN) 003yEeTCsl COBEPIIUTH OT UMEHHU U
3a CUET IPYro CTOPOHBI (IOBEPUTEIsI) ONPEACIICHHbIE Iopuandeckue nerctsus (ct. 971

'K P®). Bmecte ¢ Tem B mpaBe ['epmaHuu mo JOTroBOPY MOPYYEHHUS HA MOBEPEHHOTO

! Huxomokua C.B. AreHTCKHME CcOTJallleHds B MPEANPUHUMATENILCKOM 000pOTe: HAIMOHATbHOE U
MEKTyHAPOIHO-TIPABOBOE perynupoBanue // 3akoHo1aTeabCTBO U 9KoHOMHUKA. — 2011, — Ne 10. — C. 12.
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MOXKET OBITh BO3JIOXKEHA 00SI3aHHOCTh COBEPIIATh KaK IOpUIUYECKUE, TaK U (paKTUYecKue
neiicTust.

B panee neiictByromeit pemakium a63am 1 cr. 184 I'K P npemycmarpuBan
3aKJIIOYEHUE JOTOBOpa B TMPOCTOM MHUCbMEHHOW ¢opme, KOTOPBIM MOITBEp Aal
MOJTHOMOYHUSI  KOMMepueckoro mnpeacraButens. (Ceilluac  eAMHCTBEHHasi  CTaThs,
periaMeHTUpyIoIas OTHOILICHUS KOMMEPUYECKOTO MIPEJCTABUTENBCTBA, HE
MpeayCcMaTpUBAeT YETKUX VYKa3aHWM Ha OCHOBAaHMS BO3HUKHOBEHMS YKa3aHHBIX
npaBooTHouieHur. Taxxke B cT. 184 'K PD He coaepXuTcs yHOMUHAHUWA O JOTOBOPE
KOMMEPYECKOTO MPEJICTABUTEILCTBA. Y Ka3aHHbIE 00CTOSTEIHCTBA, BEPOSTHO, O3HAYAIOT,
YTO OCHOBAaHUEM BO3HHUKHOBEHMSI OTHOLICHUM KOMMEPYECKOTO MPEACTaBUTEIbCTBA
BBICTYIIAET JIOTOBOP 1o dbopme COOTBETCTBYIOIIUI MIPAaBOOTHOIICHUSM
0011IerpaXx1aHCKOTO TPEACTAaBUTENILCTBA. [[OrOBOp KOMMEPYECKOrO0 MpPEeACTaBUTEIIbCTBA
CYIIIECTBYET B KOMIUIEKCE C TAKUMHU JOTOBOpPaMU, KaK JOTOBOP MOPYYEHUs, BO3ME3IHOTO
OKa3aHMsl yCIIyT, areHTUPOBAHUSI U OTHOCUTCS K cdepe okazaHus yciyr. [Ipu orcyrcTBun
y CTOPOH JIOTOBOpA MPEJICTABUTEILCTBA MOATBEPKACHUEM IMOTHOMOYMM MpeaCTaBUTENS
BBICTYIA€T JOBEPEHHOCTb.

JloroBop mpeAcTaBUTENIbCTBA MPU3HAETCA OCHOBAHUEM BO3HUKHOBEHUS YKA3aHHBIX
MPABOOTHOIICHUH HE TOJIBKO B TEOPUH IOPUCTIPYACHIIUU, HO U B CYACOHOM NPaKTUKE.

OpHa u3 0COOEHHOCTEH MPaBOBOTO PEXKUMA, YCTAHOBIEHHOTO /I KOMMEPUYECKOTO
MPEJCTABUTEINS, COCTOUT B TOM, YTO JIaHHBIN MPECTABUTENh BIPABE 3aKJII0YaTh TOMUMO
OOBIYHBIX TAKXKE CIEJIKH, KOTOpPble HUKTO MHOW, KPOME HEro, COBepIIaTh HE MOXKET. Peub
UJET O 3aKIOUYECHUH JOTOBOPAa KOMMEPUYECKHUM MPEACTABUTENEM, KOTOPBIA B OJHO U TO KE
BpeMsl ABJISIETCS TIPEACTaBUTENIeM 00erX CTOPOH (TIpoJiaBiia U MOKYyIaTels, 3aiiMo1aBIia U
3aeMIIMKa, NOJIPSAIUMKA U 3aKa3urKa, apeH10/1aTellsd U apeHaaTopa u T.11.).

YuutbiBas 0coOBIM xapakTep IMOAOOHOIO0 pojJa OTHOIICHUM, CHOCOOHBIX
CYIIIECTBEHHO 3aTPOHYTh MHTEpEChl o0eux cTopoH B cueinike, ' K PD ycranaBnuBaer psia

00s13aTeIBLHBIX YCJIOBI/Iﬁ HCIIOJIB30BAHHUA TaKOIro poaa MOICIIH. OTCYTCTBI/IG XOTs OBl

! I'paxkaHCKOE€ W TOProOBOE IMPaBO 3apyOEkKHBIX TocyaapcTB: yueOHMK // oTB. pea. E.A. Bacuibes,
A.C. Komapos. — M.: Cratyr, 2012. — C. 158.
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OJHOTO W3 HUX — JOCTATOYHOE OCHOBAaHHUE Il NPU3HAHMUA CHACIKH, COBEPIICHHOU
KOMMEpPUECKUM MpPEICTAaBUTENIEM, HE3aKIIOYCHHONW, TO €CTh HE CIOCOOHOW MOPOJIUTH
KaKHhe-1100 MOCIeICTBUS AJIs IPEICTABISIEMbIX.

K unciny Takux o0sA3aTeNbHBIX YCIOBUM OTHOCSATCS:

- CTOPOHBI  BBIPA3WJIM  COIJIACHE HA  OJHOBPEMEHHOE  KOMMEpPYECKOE
IIPEACTAaBUTENILCTBO. VICKIIIOUEHUA U3 JTOr0 IIpaBUJIa BO3MOXKHBI TOJIBKO B
YCTAHOBJICHHBIX 3aKOHOM CIIyYasXx.

- KOMMEPUYECKAM  MPEACTABUTENb  JOJDKEH HMMETh  IPSMO  BBIPAKECHHBIC
IIOJIHOMOYHs,  NPEIyCMaTpUBAIKOIIAE  €ro  IpaBa  Ha  OJHOBPEMEHHOE
IIPEACTABUTENILCTBO. Takue II0JHOMOYMS MOTYT COACPKATHCA B IMCbMEHHBIX
JIOTOBOPAX, KOTOpPbIE 00€ CTOPOHBI OYIyIIEH CIENKH 3aKIIOUUIN ¢ KOMMEPUYECKUM
IpeJICTaBUTENEM, JIUOO B BHIJAHHON KaX/10M U3 HUX JOBEPEHHOCTH.

Kommepuecknii npencrasutens Hagensercs 'K PO cooTBeTrcTByronmmmuy npaBamu u
BMECTE C TEM Ha HEro BO3JIAraloTCsl ONPEIEIICHHBIC, BBITCKAIOIIME M3 XapaKTepa €ro
craryca 00s13aHHOCTU. [10CKOIBKY KOMMEpUECKOe MPEACTaBUTEIBCTBO OCYIIECTBISETCS B
chepe MNpEeANPUHUMATENILCKOM JIESTENIbHOCTH, JOTOBOPHI MEXKIY KOMMEPYECKUM
IIPEACTABUTENIEM U TEMH, KOI'O OH IIPEACTABIACT, MPEAIONaratoTcsa Bo3Me3aubiMu. [Ipu
ATOM MpPEACTaBUTEIb MPUOOpPETAET MpaBO TpeOOBaTh HApsALy C BO3HArpa)JI€HUEM TaKKe
KOMIICHCALIMM TOHECEHHBIX MM H3JAepXkeK. s orpaxkIeHus MHTEpecoB 00E€UX CTOPOH
YCTAHOBJIEHO, YTO NIPU OTCYTCTBUM B 3aKIIOYEHHBIX HMMHU C KOMMEPYECKUM
MIPEACTABUTENIEM JIOTOBOPAX MHOTI'O BO3HATPAXKICHHE W BO3MEILIECHHE HU3AEPKEK JOJKHBI
BBIIIJIAYMBATHCS CTOPOHAMU B PABHBIX JOJIAX.

Bonpoc komIeHcanuu M3AEPKEK MPU KOMMEPYECKOM MPEACTABUTEIBCTBE TOXKE
SBJISIETCS] OJTHUM U3 MOBOJIOB CYJEOHBIX pa30MpPaTEIbCTB.

Tak, mpu BO3HHKHOBEHMM B KOHKPETHOM JI€JI€ BOIIPOCA O INPaBe KOMMEPUYECKOTO
IpeiCcTaBUTEN TpeOOBaTh BO3MEILECHUS MOHECEHHBIX MM PAacXOJO0B Ha OKa3aHUE YCIyT
apOUTpaXKHBIM CyJ TpHUIIeT K BBIBOAY, 4YTO TOBapuIIECTBO C OrpaHUYCHHOMN

oTBeTCTBEHHOCThIO (manee — TOO) «Ypan Kama» (mpeacraBuTelsib) 3aKIOUYUIO C
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3aKpbITEIM akIMOHEpHbIM obmiecTBoM (Hanee — 3A0) «Panuotenedon» (omepatopom)
JIOTOBOP KOMMEPYECKOIO MPEACTABUTENBCTBA.

ToBapuillecTBO ¢ OrpaHUYEHHOM OTBETCTBEHHOCTHIO «Ypan-Kama» obparunoch B
ApOutpaxubiii cyn YensOuHCKOM oOjacTh ¢ MCKOM K ['ocymapcTBeHHON HalIOroBOM
uHcnekuu 1o ropoxy  Kemmreimy — YensOunckoit  obOjmacth O MpHU3HAHUH
HEJCHCTBUTEIBHBIM €€ pEeHIeHUST O B3bICKAHMM C HCTHA ITpadHbIX CaHKIUN 3a
HapyILIEHUs HaJOrOBOTO 3aKOHOATENbCTBA.

Kak BugHO 13 marepuanos nena, TOO «Ypan-Kamay (nperncraBurenp) 3aKIIOUUIO
¢ 3A0 «Paguorenedon» (ornepatopoM) AOrOBOP KOMMEPUYECKOTO MPEACTaBUTENBCTBA OT
05 saBapst 1997 r. Ne 97/1. CornacHO TOJIOKEHUSIM JIOTOBOPA, TOBAPHUINECTBO «Ypa-
Kama» oka3piBaeT ycIyrm 1O OpPraHU3allMd CETH MEPCOHAIBHOTO PaJHOBBI30BA
(NeKUHTOBOM CBS3M) aKUMOHEpHOMY oOmecTBy «Paanorenedon» W B AalbHEWUIIEM
MOCTOSIHHO M CAMOCTOSITEBHO MPEAOCTaBIsI€T OT MMEHU OlepaTopa yCIyru
[EPCOHAIBHOTO PAJHMOBBI30BA KIMEHTAM, C KOTOPBIMH OIIEpaTOp MMEET JOTOBOPHBIE
oTHomleHUs. J[aHHas  JEATETBbHOCTh  OCYIIECTBISIETCS OT HMMEHU  OIepaTopa.
[IpencraBuTens €XEKBApPTAIbHO MPEACTABIAET OTYET OINEpPaTopy O BBIMOJIHEHHBIX
pabotax. Omneparop BBIILUIAYMBAET MPEACTABUTENIO BO3HATPAXKICHUE 32 CUET JCHEKHBIX
CPEICTB, TOCTYMUBIIMX MPEACTABUTENI0 OT KIMEHTOB 3a YCIYTH NEPCOHATBHOTO
pPaaroBbI30BA.

Takum o6pazoM, mexay TOO «VYpan-Kamay u 3A0 «Paguotenedon» ObLI
3aKJIFOYEH BO3ME3/IHBIN XO03iCTBEHHBIN AOTOBOpP. [Ipu BHIOMHEHUH CBOMX 00s13aTEIHCTB
no jgoroBopy HemnocpenactBeHHO TOO «Ypan-Kamay» ObuUIM TIOHECEHBI 3aTpathl: 10
3apabOTHOM IJ1aTe, pacxo/iaM Mo yIjlaTe HaJIOrOB U BHITIJIaATaM BO BHEOOIKETHBIC (POHIBI,
apeHJHOl  IuIaTe, OIUlaTe YCIYr CBSI3M, HW3HOCY HEMAaTepUaNIbHBbIX AaKTHUBOB,
OOIIEX035UCTBEHHBIM pacxojaM, KOTOpble W ObUIM BKJIIOYEHBbl TOBApPUIIECTBOM B
ce0eCcTOUMOCTh COOCTBEHHBIX YCIYT.

['ocHanoruHcnekuss 1o ropoAy KeluTeiMy B XOJ€ NPOBEAEHUS NPOBEPKH
COOJIIOJIEHNS HAJIOrOBOr0 3aKOHOAATENbCTBA, MPABUIBHOCTH HCYHUCICHMS, MOJHOTHI U

CBOCBPCMCHHOCTH BHCCCHHA B 6IOI[)KCT HAJIOTOB U JPYTUX 00s3aTebLHBIX IUIATEIKEH B
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1997 romy mnocumtama, yro TOO «¥Ypan-Kama» AOmycTWsio B YyKa3aHHBIA TEPUOJ
3aHIKECHHE TPHUOBUTH 33 CYET HEMPABWJIHLHOTO OTPAKECHHS ISl IEJIeH HAJI0Tr000I0KEHUS
BBIPYYKHA OT peaM3alli yCIyr MEUHKUHTOBOM CBSI3M, OKAa3aHHBIX [0 JOTOBOPY O
KOMMEPYECKOM TMpEACTaBUTENbCTBE. [l0 MHEHHIO HaJIOroBOro opraHa, 3aTpaThl,
CBA3aHHBIE C OCYILIECTBIECHUEM JIOTOBOPA O KOMMEPUYECKOM MPEACTABUTENBCTBE, HE MOTYT
OBITb OTHECEHBI Ha Ce0ECTOMMOCTh MPOAYKIMHU (padoT, yciayr) npeactaButens — TOO
«Ypan-Kama», NOCKOIBKY JOJDKHBI OBITh BKIIOYEHBI B CEOECTOMMOCTb  YCIYT
npenacrasisgemoro — 3A0 «Paguorenedon». Ha ocHoBanuu akrta npoBepku oT 13 anpens
1998 r. Ne 484 HanoroBoil MHCHEKIIUEH MPUHATO PEUICHUE O B3bICKAHUHU C TOBAPUILECTBA
CYMMBI 3aHI)KEHHOW mpuObUIH, mTpada B TOM ke CyMMe, a Takxke ImTpada B pazmepe
10 nporeHTOB OT CyMMBbI HEIOIUIAY€HHOI'O Hajora Ha MpUOBLIb B CBSI3M C HApyIICHUEM
MOpsI/IKa BEACHUS OYXTalTEPCKOTO yJeTa.

Cyn B CBOEM MOCTAaHOBJIEHUHU YyKa3zall, YTO PACXOJIbl MPEANPHUATHS OT pean3aluu
OPOAYKIUU (paboT, YCIYT) MOJKHBI OTHOCHTBCS K JEATEILHOCTH ATOTO MPEANPHUATUS U
MPOU3BOJIUTHCS UM B COOCTBEHHBIX HMHTEpEcax, a MOCKOJbKY TOBApHIIECTBO SBISIOCH
IPEACTABUTEIIEM, TO JIEHCTBOBAIIO HE B COOCTBEHHBIX MHTEpECax .

[Io pgoroBopy KOMMEpPUYECKOTO MPEACTABUTENBCTBA HCIOJHHUTENbHBIM OpraH
IOPUIMUECKOTO JIMI[A TepeaeT CBOM TOJHOMOYHMS APYrol OpraHv3aluv UJd
WHJVBHUAYaJbHOMY MPEINPUHUMATENI0. B 3aBUCUMOCTH OT TOro, KaKOM BUJ TPAKIAHCKO-
MPaBOBOTO  JIOTOBOpa  HUCIIOJB3YETCs, OH JOJDKEH COJEp)KaTh  OMNpEeIeICHHbIC
CYILIECTBEHHbIE YCIIOBUS, YKa3aHUE HA TIEepelaBacMble MOJHOMOYMS MPEICTABUTENS,
NOPSIIOK OCYIIECTBIECHUS ATUX MOJTHOMOYHUM, a TAKKE YCIOBUSA NEPEAOBEPUS U YCIIOBUS
PEIOCTaBIECHUSI BOZHATPAXKICHUS 32 YCIYTY MPEACTABUTENLCTBA.

Kak yxe roBopuiioch paHee, KOMMEPUECKUN MPEACTABUTENb BCErAa OCYLIECTBIISIET
CBOIO JIESITEIbBHOCTh Ha OCHOBAHHWM JOTOBOpPA, B KOTOPOM JIOJDKHO OBITH COOJIIOJIEHO
CYIIIECTBEHHOE YCJIOBHE: OH JIOJKEH OBITh 3aKJIFOYEH TOJBKO B MUCHMEHHON (opMme u

COACPIKATh IPAMBIC YKa3aHHA Ha IMMOJHOMOYHUA HPCACTABUTCIIA. B cilIy4dac, CCJIn ITO

! TlocranoBnenue [Ipesnnnyma Beicmero Apoutpaxkaoro Cyma Poccuiickoit @enepanuu ot 10 aBrycra
1999 r. Ne 1863/99 // Bectnuk Briciero Apoutpaxuoro Cyna Poccuiickoit denepannu. — 1999, — Ne 11.
—C. 20-22.
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YCIIOBHE B JIOTOBOPE OTCYTCTBYET, IIOJIHOMOYUS NPEACTaBUTEN JOJDKHBI TOATBEPKIATHCS
JNOBEPEHHOCTBHIO.

Ananuzupys HopMbl cT. 185 'K P® 0 noBepeHHOCTH, MOXKHO CJENIaTh BBIBOJ, YTO
JOBEPEHHOCTD CIIYKHUT IMOATBEPKICHUEM ITOJTHOMOYMI KOMMEPUYECKOIO IIPENCTABUTEIS U
pu otcyTcTBUM forosopa. [Ipu atom nonoxenus 'K P o noBepeHHOCTH IPUMEHSIOTCS
TaK)K€ B CIydasx, KOrJa IOJHOMOYMS IPEICTABUTEN COIEPKATCA B JOTOBOPE, B TOM
YHUCJIE B JOTOBOPE MEXKAY NPEACTABUTEIIEM U MPEACTABIIEMBIM, MEKY IPEICTABISIEMBIM
U TPETHUM JIMIIOM, JTUOO B PEIICHUU COOpaHUs, €CJIM NHOE HE YCTAHOBJIEHO 3aKOHOM WM
HE TPOTHUBOPEYMT CYMIECTBY OTHOWIEHMH'. OJHAKO CYHIECTBYET IIPAKTUKA, KOTJa
HEBBIJIa4a JOBEPEHHOCTH BO HCIIOJHEHHE JOTOBOpPa CTAHOBWJIACH NPEHATCTBUEM K €T0
OCYILECTBIICHUIO.

Tak, nHanpumep, ApOutpaxHsiM cynoM PecnyOnuku Xakacusi ObUIO paccCMOTPEHO
JeN0 MO WUCKYy mpeanpuHumarenss byOdeHko k mnpeanpuHumarento banHOBY, Mexmy
KOTOPBIMU OBLJ 3aKJIIOYEH JIOTOBOP HAa IMOMCK, XpaHEHHE U OTIPABKY BaroHOB JIOMa,
KOTOPBIM IO CBOEN IPABOBOM ITPUPOJIE ABJISIICSA JOTOBOPOM NOPYUYEHHS.

Cormacio m. 1 cr.975 T'K P® noBepurens o00s3aH BbIAaTh IMOBEPEHHOMY
JNOBEPEHHOCTh HAa COBEPLICHUE IOPUIAMYECKUX JEUCTBHUM, NMPELYCMOTPEHHBIX JOTOBOPOM
MIOPYYECHHS.

Cya mnepBoii HWHCTAaHUMH YCTAHOBWJI, 4YTO JOBEPEHHOCTb, BBIJIAHHAS HCTIIOM
OTBETUYMKY, HE COJEPKUT NaThl €€ coBepiieHUs U B cuiy 1. 1 cT. 186 I'K P® sBisercs
HUYTOKHOM.

B coorBerctBun ¢ m. 1 cr.972 T'K P® ykazanus moBeputrensi JOJIKHBI OBITH
IPaBOMEPHBIMHU, OCYIIECTBUMBIMU U KOHKPETHBIMHU.

Hcren B Hapymienue 1. 1.3 morosopa u n. 1 c1. 972 'K P®D koHKpeTHO HE yKazal
OTBETYMKY — MO KakMM aJpecaM MOCIECIHEMY CJIEAYeT OTrpyXarb JoM. Takxke s
OCYILIECTBJIEHUS JESATEIBHOCTH 0 3arOTOBKE JIOMA IO aJpecy, YKa3aHHOMY B JOTOBOPE,
UCTEIl B HapylleHue TII.2.2 [A0roBopa He oO0ecreuus OTBETUYMKA HEOOXOAUMOMN

pa3peINTEIIbHON TOKYMEHTAIMEM.

! Bacummmaa J1. JloBepeHHOCTH 1m0 HOBBIM mpaBuiiam // DXK-FOpuct. — 2013. — Ne 44, — C. 12.
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CornacHo n.3 cr.405 'K P® nomkHUK HE CUMTAETCS NPOCPOYMBIIMM, IOKa
0053aTENBCTBO HE MOXKET OBITH UCIIOIHEHO BCIIEICTBUE IIPOCPOYKHU KpeauTopal,

Takum oOpa3oMm, B ciIy4ae HEBBAAUM KOMMEPUYECKOMY IPEICTABUTEINIO
JOBEPEHHOCTU OCYILECTBICHUE UM CBOEH JEATEIBHOCTH MOYKET CTaTh HEBO3MOXHBIM. B
TaKOM CITy4ae OH TaKke OCBOO0XK/IAaeTCS OT OTBETCTBEHHOCTH I10 JOTOBOPY.

JIOBEPEHHOCTh — 3TO NHMCBMEHHBIM JOKYMEHT, JUIsl JEHCTBUTEIBHOCTH KOTOPOTO
HEOOXOUMO HajJMuMe B HEM OO0SA3aTEeNbHBIX PEKBU3UTOB. OOsA3aTEIBHBIM PEKBU3UTOM
JOBEPEHHOCTH SIBJIAETCS Jara ee coBepuieHus. OTCYTCTBHE B JOBEPEHHOCTH TaKOM JaThl
JeJlaeT €€ IPUINYECKH HUYTOXKHOM. OT JaThl COBEPIICHUS JAOBEPEHHOCTH HEOOXOIUMO
OTJINYaTh CPOK JIEUCTBUS JOBEPEHHOCTH. J(OBEpEHHOCTh MOXKET OBITh BblAaHa Ha JIFOOOU
cpok. TpexneTHuil mpeneiabHBIH CpPOK JIEHCTBUS JIOBEPEHHOCTH OBLI OTMEHEH C
01 centsiOps 2013 1. B monosxxenusix 'K P® ykazano, 94To ecnu B JOBEpEHHOCTH HE YKa3aH
CPOK €€ ACHCTBHs, OHA COXPAHSAET CWIIy B TEUEHHE TOJa CO JHs €€ coBepuieHus. Ho He
CTOMT IIOJIAraThCs HA FOPUIMYECKYI0 T'PAMOTHOCTh YYaCTHHUKOB IPAaBOOTHOLIEHUH, U B
OOJILIIMHCTBE CIIyYaeB Jy4llle MPSIMO YKa3blBaTh B JOBEPEHHOCTH CPOK €€ JACHCTBUS.

JIoBEpEeHHOCTh [OJDKHA COJIEpXKaTh TakXkKe W Mecro coBepuieHud. WM mary
COBEpUICHMS] JJOBEPEHHOCTH, M MECTO HIPUHIATO MHCATh HPONUCHI0 0€3 Kakux-ITudo
COKpAILEHHI C TOUKOM B KOHIIE CTPOKHZ,

JloBepeHHOCTh TIpelCcTaBigeT co0O0M mMHChbMEHHOE yrnoiaHomouue. I[lpu sTom
JIOBEPEHHOCTh MOKET CYIIECTBOBATh TOJBKO MUCbMEHHOU (DOpME, U HU B KAKOM JAPYTOM.

B noBepeHHOCTH yKa3bIBaIOTCA MOJHOMOYHS JIMIIA, HA Ybe UMs OHa odopmiisercs.
[TosiBIeHHE TaKMX OJTHOMOYMH Y YKa3aHHOTO JIMIIA MOXKET MMPOU30UTHU B PE3YJIbTATE:

- BBIJJaYM IOBEPEHHOCTH;
— nepeaavyu J0BEPEHHOCTH NPEACTABISEMbIM HEMIOCPEICTBEHHO TPETHEMY JIMILY.

JIuno, BeIAArolIee TOBEPEHHOCTb, ONPEACISIET KPYT IOJIHOMOYMM MPEINCTABUTEIS,

P 3TOM PYKOBOJACTBYETCS MCKIIFOUMTEIBHO CBOEU BOJIEH, UHBIMHU CIIOBAMU, JIEUCTBYET

! Tlocranosnenne deneparbHOTO apOUTpakHOTO cyna Bocrouno-Cubupckoro okpyra ot 24 nexalps
2001 r. Ne A74-1858/01-K1-®02-3233/01-C2 // CnipaBouno-nipaBoBast cucreMa «Koncynprant [Iimrocy». —
DNEeKTPOH. TEKCT. AaH. — JJOKyMeHT onmyO0JIMKOBaH HE OBLI.

2 TuxomupoB M.IO. JloBepeHHOCTH: HOBbIE TPEOOBaHMSI 3aKOHOJATEIbCTBA, 0OPA3Ibl TOKYMEHTOB — M.:
NznarensctBo M.IO. Tuxomuposa, 2015. — C. 16.
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0 CBOeMy ycMOTpeHuto. HeoOXoIMMO OTMETUTh, UTO B TAaKOM Clydae JIUIO HE JIOKHO
BBIXOJMTH 32 PAMKHU CBOEH MpaBo- U JeecrnocoOHOCTH. Tak, B cilyyae, €Clii B COJIepKaHue
IPaBOCIIOCOOHOCTU CYOBEKTa HE BXOAUT BO3MOXKHOCTh COBEPIIATH OMPENEIEHHOTO Pojia
JehcTBUA (Hampumep, NpHOOpeTaTh Kakoe-TO MMYIIECTBO), TO HEBO3MOXHA M BblJada
JIOBEPEHHOCTH, COJCPHKAIIECH MOJHOMOYMS HA COBEPIICHUE TAKUX JCHCTBUMN.

OcHoBOM  KjaccuUKalMM  JOBEPEHHOCTEH  SBIsETCA OOBEM  IMOJHOMOYMMA
npeactaBuTesi. OOBIYHO BBIICISIOT TPY BUJIA JOBEPEHHOCTH:

- reHepajiibHas WiM oOuiasi TOBEPEHHOCTh — TaKas JOBEPEHHOCTh BBIJIAETCA Ha
COBEpIIICHHWE Pa3HOOOPA3HBIX HOPUAMYECKH 3HAYUMbIX JedcTBuid. [lpu Bbzaue
TAKOrO0 pOJia JOBEPEHHOCTH MPEACTABUTENL HAJEISIETCA YPE3BBIUANHO IIUPOKUM
KpyroM nosHomounid. K mnpumepy, TakuMu JOBEPEHHOCTSMH  SIBJISFOTCA
JIOBEPEHHOCTH OO0 YIMPABICHUHW M PACHOPSHKEHUM WMYIIECTBOM, O COBEPIICHHUH
Pa3IMYHOIO pojaa cAeinoK U T.nm. OIHAKO JOBEPEHHOCTH, IO YCIOBUSAM KOTOPOH
IPEJICTABUTENIb HAJIEIISIETCA BCEMU BO3MOXKHBIMU IOJIHOMOYMSIMU U IOJIy4YaeT
BO3MOKHOCTh JIEICTBOBaTh OT UMEHHU IPECTABIIEMOTO BO BCEX OTHOIICHUSX, HE
MOJKET CYIIIECTBOBATH;

— ClieiMajgbHas JOBEPEHHOCTh — JA€T BO3MOXXHOCTh MPEACTABUTEIO COBEPIIATH
OT HMMEHU IPEIACTABISAEMOTO OJHOPOJHBIC IOPUAUYECKH 3HAUYUMBIE JIEUCTBUS.
Yucno Takux ACUCTBUM MOXKET ObITh ONPEETICHO MPECTABISIEMBIM, @ MOXKET OBbITh
HeorpaHndeHHbIM. K mpumepy, Takas JOBEPEHHOCTbh MOXKET YIOCTOBEPATH ITPABO
MPEACTABUTENSI COBEpIIATh OT HMMEHU XO3SIMCTBEHHOTO OOINECTBAa CHEJIKH 10
3aKYIIKE CEJIbCKOXO35MCTBEHHON IPOAYKIINH;

- pa3oBasi TOBEPEHHOCTh — HA3BAHME ATOTO BUJAA JTOBEPEHHOCTH F'OBOPUT CaMoO 3a
ceOsi, Takas JIOBEPEHHOCTh MPEJOCTABISIET MPEACTABUTEI0 BO3MOMXHOCTb
COBEPILIUTh OJHO CTPOrO OMNPEIEICHHOE IOPUANYECKOE JAecTBUE (Harpumep,
3aKJTIOYUTh KaKOW-TMOO0 Tpa)XIaHCKO-TIPaBOBOW JOTOBOp). Brmpouem, moHsTHE
pa30BOM JOBEPEHHOCTHM HE CTOUT TPAKTOBATh CIUIIKOM Yy3ko. [Ipu coBeprieHun
OTIPEJICTICHHOTO POJia IOPUIUYECKUX JICUCTBUN TPEICTABUTETIO HEOOXOIMMO

COBEPIUUTHL PsAJ JACHUCTBUN, UTOTOM KOTOPBIX CTAHET 3aKJIIOYECHHBIM JIOrOBOP WU



46

caienka. Tak, ecium OyaeT BblJaHa JOBEPEHHOCTh,  YIIOJIHOMOYMBAIOIIASL

MPEACTABUTEINSI HA MPUOOPETEHUE HEABUKUMOCTH, TO, OUYEBHIHO, YTO OH JIOJKEH

OBITh HQJCJICH TOJHOMOYHMSMHU Ha TMOJNUCAHUE JOroBOpa, IMepeaady ero Hu

MpUJIaraéMbIX K HEMY JOKYMEHTOB B PETrUCTPUPYIONIMN OpraH, IOJIy4YeHUE

JOKYMEHTOB OT JTOr0 OpraHa U JAPYIrUMU MOJOOHBIMH TOJTHOMOYHSIMU,

HamnpaBJICHHbIMM  HAa  BO3HUKHOBEHHE  IOPUIUYECKHUX  MOCIEACTBUM Y

npeacrasisemMoro. Ilo ycMoTpeHWio moBepuTens KaKUM-TMOO U3 TOJIOOHBIX

MOJTHOMOYHMI MPEACTABISIEMbI MOKET U HE HAJICJIATh MPEICTABUTES.

JIoBEpEeHHOCTh COBEpIIAeTCS B MUCbMEHHON (opMe — MPOCTON MM HOTApUATHHOM.
dopMa JOBEPEHHOCTH, C OJHOW CTOPOHBI, HE MPEACTABISIET HUKAKUX CIIOXKHOCTEM.
[TucemenHas popma ABIIIETCS 005S3aTEIBHOM.

HekoTopble 0COOGHHOCTM KacalrTcsi JOBEpPEeHHOCTH mpu mnepenoBepun. K
OTHOUICHHUSIM  KOMMEpPYECKOTO  MPEACTABUTEIbCTBA  MPUMEHSAIOTCS  HOPMBI O
noBepeHHOCTH, 3akperieHHbie B I1. 10 'K PO «IIpencraBurensctBo. JJOBEpEHHOCTHY, B
TOM YHCJIE, IPU KOMMEPUYECKOM MPEICTABUTEIBCTBE BO3MOKHO MEPEAOBEPUE C COTIIACHUS
IIPEACTABISEMOTO.

B ropuanyeckonl nureparype NpUPOY MEPENOBEPUS ONPEACISIOT I0-Pa3HOMY.
OIHM yYeHbIE CUMTAIOT, 4YTO MEPEAOBEPUE O3HAYAECT MEpeayy MOJHOMOYMS OT
IIEPBOHAYAILHOTO IIOBEPEHHOrO APYroMy JHIY', YTO OTHOIICHHUS MNPEICTABUTENILCTBA
MeXIy IIPEKHHM TIIOBEPEHHBIM M JIOBEpPUTENIEM NpeKpamarorca’. Takke HWHOrAa
IIPEAIOIAraeTcsi, YT0 B CUIY NEPENOBEpPHUsl JOBEPUTENL HE NEPENacT MOJHOMOYHE OT
OJHOTO TIOBEPEHHOIO JAPYroMy IHyTEM NPEKpalleHUs] IIOJHOMOYHS Yy OCHOBHOIO
MOBEPEHHOI0, a HAJIENAET MOJHOMOYUEM JPYroe JUI0 U TaKUM O00pa3oM BMECTO OJHOTO
IIOBEPEHHOI'0 OKAa3bIBAECTCS J1BA, HAJEJICHHBIX OJMHAKOBBIMU ITOJTHOMOYHUSAMMU.

CornacHo wu3meHeHussM 2013 1. yTOYHEHBI MOJTHOMOYHS MPEACTABUTENS IPHU

nepenosepun. IlpencraButens, nepenaBlIMid MOJHOMOYMS JIPYTOMY JIMILy B TMOPSAKE

! I'paxnmanckoe mpaBo: y4deOHuk. Tom II // mom pen. mokTopa IOpHIMYECKHUX Hayk, mpodeccopa
O.H. CapukoBa. — M.: FOpumuueckas pupma KOHTPAKT: UHDPA-M, 2015. — C. 396.

2 PacconoBa T.M. I'paxnanckoe npaBo: yueOHUK ais cryaeHToB BY3os — M.: FOHUTU-[IAHA, 2012. —
C.414.
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nepeaoBepusl, HE YyTPAauMBAE€T CBOUX MOJHOMOYHMH MO IMEPBOHAYAJIbHOW JOBEPEHHOCTH.
HNHoe MokeT OBbITh yKa3aHO B JIOBEPEHHOCTH WK B 3aKoHE (11. 6 cT. 187 'K PD).

Kpome Toro, mocneayroiiee meperoBepue Mo oOIIeMy MpaBUIy HE JOMYCKAETCs
(m.7 c1.187 T'K P®). HWubiMuH crnoBamMH, JHIIO, MOJYyYHBIIEE IMOJTHOMOYHUS OT
MEePBOHAYAILHOTO MIPEICTABUTEINS, HE UMEET IpaBa NepeaaBaTh ux eile koMmy-imoo. Muoe
MOXXET OBITh MPEIyCMOTPEHO B 3aKOHE WJIM B MEPBOHAYAIBHOW JIOBEPEHHOCTH, HO HE
MOXET 3aKPEIUIATHCS B JOBEPEHHOCTH, BBIIABAEMOW B IOPSIKE NIEPENOBEPUSL.

[IpaBompeeMCTBO TpU MEPEIOBEPUNA OTCYTCTBYET, TAK K€, KaK U BO3MOKHOCTh
LIECCUH, TO €CTh YCTYINKH IpaBa TpeboBaHus. OroBopka o mnpaBe NEpeIOBEpHs O3HAUAET
JUIIb, YTO JOBEPHUTENb MPEIOCTABISET MOBEPEHHOMY IPABO MCIHOJHUTH OOSI3aHHOCTH,
BO3JIOKEHHBIE HA HEro, MCIOJIb3Yys YCIyru apyroro jiuua. B coorBerctBum co crt. 188
I'KP® nepenoBepue He SBISETCI OCHOBAaHMEM JUIA MNPEKPALICHUS IOJHOMOYUHN
OCHOBHOTO ITOBEPEHHOT0. J[0rOBOp, 3aKIIOUECHHBIA MEXAY TOBEPUTEIIEM U TIOBEPEHHBIM, a
TaKXe JJOBEPEHHOCTb, BbIJAHHAsl HA UMs IIOBEPEHHOI'0 HA OCHOBAHUHU TaKOT'0 JOT0OBOpa, HE
MPEKPALIAOTCA C OCYIIECTBICHUEM niepeoBepusi. [loMuMo Bcero, OCHOBHOUM MOBEPEHHBIN
BIIpaBe B JI00O€ BpeMsl IMPEKpaTUTh MNEpeJoBepHe MO CBOEMY ycMOTpeHuio. Tak, B
cootBeTcTBUM C 1. 4 cT. 187 I'K PD cpok aeicTBHS TI0BEPEHHOCTH, BBIJAHHON B MOPSIKE
MEpEOBEPHUs, HE MOXKET MPEBBINIATh CPOKA JIEWCTBUS JOBEPEHHOCTH, HAa OCHOBAHUU
KOTOpPOM OHA BBIJIaHA.

Jo 01 centsops 2013 1. BbIJaHHAs JOBEPEHHOCTh MOIJIa OBITH OTO3BaHa
JIOBEpUTEIIEM B JIFOOOW MOMEHT HE3aBUCUMO OT CPOKa, Ha KOTOPKIi Oblia BhigaHa. Temnepb
MUMEETCSI BO3MOXXHOCTh OPOPMIISTH O€30T3bIBHBIE TOBEPEHHOCTH.

be3oT3bIBHAsE [TOBEPEHHOCTb MOET OBbITh BbIJAHA TOJBKO JHMIIOM, KOTOPOE
OCYILECTBIISIET  NMPEAIPUHUMATENBCKYIO JESATEIbHOCTh. B JIOBEPEHHOCTH  JOJKHO
COJIEPKaThCS MPSIMOE yKa3aHue Ha €€ 0e30T3bIBHOCTS (1. 1 cT. 188.1 'K PD).

B cootBerctBuu ¢ @enepanbHbiM 3akoHOM OT 07 masg 2013 r. Ne 100-®3 BBeaeHue
B OTHOIICHUHU MpPEICTaBIsIeMOro (IpeacTaBUTelNss) IPOLEeAypbl OAHKPOTCTBA MOXKET OBbITh

OCHOBAaHMEM TIPEKpalllCHUs JOBEPEHHOCTH. JlaHHOE TMpaBWIO [OEUCTBYET JIUIIb
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IPUMEHUTENIBHO K TaKOM Mpoliieype 0aHKPOTCTBA, MIPU KOTOPOH COOTBETCTBYIOIIEE JIUIIO
yTpayuBaeT MPaBoO BbIaBaTh JIOBEPEHHOCTH.

Panee cynbl MCXOQWiM W3 TOTO, YTO BBEJIEHHUE CYAOM MpoLEayp OaHKPOTCTBA HE
peKpamaeT ACHCTBUS JIOBEPEHHOCTEH, BBIAAHHBIX PYKOBOAMUTENEM JODKHUKA 10
BO30Y>KICHHS Jieia 0 OAaHKPOTCTBE, TOCKOJIBKY TaKOE€ OCHOBAHUE B 3aKOHOJATENIbCTBE HE
COJICPKUTCSI.

Hanpumep, ®enepansubiii Apoutpaxssiii Cyx (manee — PAC) MoCKOBCKOTO
okpyra B nocranoBieHuu ot 09 urons 2011 r. Ne KI'-A40/5063-11 ykazan, 4To BBelIeHUE
apOUTPaKHBIM CyJIOM MpoIenyp OaHKPOTCTBA HE MPEKpalllaeT JAeHCTBUE JTOBEPEHHOCTEH,
BBIJIAHHBIX PYKOBOJMTEJIEM TOJDKHHUKA 0 BO30YXKIEHUs aena 0 0aHKPOTCTBE, TOCKOJIBKY
TaKO€ OCHOBAaHME JUIs MPEKpAILEHUs! JOBEPEHHOCTEH HE COAEpPKUTCS HU B DenepaibHOM
3akoHe «O HEeCOCTOATENbHOCTU (0aHKPOTCTBE)», HU B CT. 188 'K PO.

OOmiecTBO € OrpaHUYEHHON OTBETCTBEHHOCThIO (nasmee — OO0O0) «Ontse»
oOpatuiiocb ¢ UCKOM B ApOuTpaxxHblid Cyq T. MOCKBBI K OOIIECTBY C OrpaHUYEHHOMN
OTBEeTCTBEHHOCThIO «lluTanensy» o mpusHanum jporoBopa Ne 06/2010-skem. ot 01 ampens
2010 r. Ha oka3aHWE AMUHUCTPATUBHO-XO3SMCTBEHHBIX YCIYT HUYTOXKHOM CHEIKOW H
OPUMEHEHUU TIOCIEACTBUA HUYTOXXHOCTH CHEJIKH, B3BICKAHUM HEOCHOBATEIBLHOTO
oOorailieHus, yObITKOB, a TAK)KE PACXOJ0B HA OIUIATy yCIIyT MPEICTABUTEIIS.

[Tpu paspemienun nena, cygamMud oO€HMX HMHCTAaHLUMN YCTAHOBJIEHO, YTO MEXIY
UCTIIOM W OTBETYMKOM 3akitoueH jgoroBop Ne 06/2010-skcm. ot 01 ampens 2010 T. Ha
OKa3aHUE aJMHUHHCTPATHUBHO-XO3SIMICTBEHHBIX YCIYI, B COOTBETCTBUHM C KOTOPBIM
OTBETYMK TPUHSUI Ha ce0s 00s3aTesNbcTBA MO  OKa3aHUIO MCTIY  KOMIUIEKCa
aJIMUHACTPATUBHO-XO3SIMCTBEHHBIX W OKCIUTyaTallMOHHBIX  YCIyT, a Takke II0
00ECIEeUYeHNI0 NPEIOCTABICHUSI KOMILJIEKCAa KOMMYHAJIBHBIX YCIYT, a HCTEl 00s3aics
OIJIaYUBATh OKa3aHHbIE €My PaOOThI U YCIIYTH.

Joroop Ob11 3akntoueH 01 ampenst 2010 1. ¢ pacnpocTpaHeHUEM ero JeHCTBUS B
cooTBeTcTBUM cO cT.425 'K PO Ha mepuon (axTueckoro Hayajia OKa3aHHs YCIYT C

01 mapta 2010 r., Ha 4yTO yKa3zaHo B 1. 2.1 gOoroBopa.
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Hcrenr BO MCHOTHEHUE YCIOBHM yKa3aHHOIO JIOrOBOpa MPOM3BEN OIUIATY 3a MapT,
ampenb, Maii 2010 r. Ha o6mTyr0 cymmy 792 812 py6. 49 kor.

Pemennem  ApOuTpaxkHoro cyga TI.  MockBel  or 24 mexabps 2009 r.t
00O «lluTtagenb» MNpPU3HAHO HECOCTOATENBHBIM (OaHKPOTOM), B OTHOIIEHUM HETO
OTKPBITO KOHKYPCHOE MPOU3BOJCTBO HA IIECTh MECSIEB, KOHKYPCHBIM YIPABISIONIAM
yrBepkieH KouetkoB Bianumup EBrenseBuy.

CymamMu o0euX WHCTAHIHMK YycTaHOBJIeHO, 4To joroBop Ne 06/2010-skcmr. ot
01 ampenst 2010 r. Ha OKa3aHUE AJAMUHHUCTPATUBHO-XO3SUCTBEHHBIX YCIYT CO CTOPOHBI
orBeTunka mnoanucaH npeacrtaBureneM OO0 «Uutagens» T.P. lllexmameTheBbIM,
JNEUCTBYIOIIIMM Ha OCHOBaHMM JAoBepeHHOCTH O/H ot 18 aBrycta 2009 r., BbIIaHHOU
reHepanbHbIM AupekTopom OO0 «llutanens» A.B. T'ubep.

Tak Kak UCTIIOM He ObLIU MPE/ICTABICHBI JOKa3aTEIhCTBA TOTO, YTO JOBEPEHHOCTD,
BbijaHHas ot 18 aBrycra 2009 r. nmpencrasutento T.P. IllexmameTseBy, Obuta O0TO3BaHA
KOHKYpCHBIM yrpasisitomiuM B.E. KodueTkoBbIM Hilh €€ JeHCTBUE MPEKPATHIIOCH IO UHBIM
MPEIYCMOTPEHHBIM 3aKOHOM OCHOBAHHUSM, TO CYJOM B YIOBJIETBOPEHUU HCKa OBLIO
OTKa3aHO, KaccallMoOHHas >kajoba B JalbHEWIIeM Tak e Oblla OCTaBieHa 0e3
yIOBJIETBOPEHUSI.

B cnydae oTMeEHBI TOBEpPEHHOCTH MyOJMKalUs 00 3TOM MOXKET OBITh ClejaHa B
opuIMaIbLHOM HU3IaHUH, B KOTOPOM pa3MeNaloTcs CBeleHust 0 6aHkpoTcTBax (a063. 1 u 2
m. 1 ct. 189 'K P®). Cpok, cunutaronuiics 10CTaTOYHBIM JJI HAJICKAIIETO M3BEIICHUS
TPETHUX JIUIl 00 OTMEHE IOBEPEHHOCTH, — OJMH MECSI] CO JHS YKa3aHHOM MyOJuKaIuH.
Tpetbu nuIa TakKe MOTYT OBITH U3BEIICHBI O TAKOW OTMEHE U PaHbIIIe YKA3aHHOTO CPOKa.

[Tognuchk 3asBUTENsT Ha 3asBICHUU 00 OTMEHE JIOBEPEHHOCTH JOJKHA OBITh
HOTapHuaIbHO 3aCBUIETEIHCTBOBAHA.

VYkazaHHble  MEphl  OMOBEIICHHWS  TPETHUX  JIMI[  TO3BOJIAIOT  3alllUTUTH

MMpeACTABIACMOro OT 4YaCTO BCTPCHAIOMIUXCA CIIY4aCB H3MCHCHHUA HWJIIM YCTAaHOBJIICHUS

! TloctanoBnenne deaepanbHOrO apouTpaskHoro cyaa MockoBckoro okpyra ot 06 utons 2011 r. Noe ®05-
4520/11 mo nemy Ne A40-78888/2010 // CnpaBouHo-npaBoBast cucrtema «KoHcymbranT Ilmoc». —
DNEeKTPOH. TEKCT. AaH. — JJOKyMeHT onmyO0JIMKOBaH HE OBLI.
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OPEKHUM TIPEJICTABUTENIEM TMpaB M OO0A3aHHOCTEM MPECTaBIsEMOr0 B OTHOLICHUU
TPETHUX JIULI.

B ciuydae, korma TpeThbeMy JHIly OblUla TpeabsBIEHA JOBEPEHHOCTh, O
pEeKpalieHu KOTOPOl OHO HE 3HAJ0 M HE JOJDKHO OBLJIO 3HATh, MpaBa U OOS3aHHOCTH,
NpUOOpETEHHBIE B pe3ysbTaTe AEHCTBUI JHIA, MOJTHOMOYMS KOTOPOTO MPEKpaIICHBI,
COXPAaHSIOT CHWIIy JJISI NPEACTABISEMOro, a TAKXKE JJIsl €ro IMpPaBONPEEMHUKOB. Takum
o0pa3oM, 3aKOHOJATENIb MOATAIKMBAET OTO3BABIIETO JTOBEPEHHOCTH MPEICTABISIEMOIO K
MaKCHUMaJIbHOW aKTHUBHOCTH 110 OMNOBEIICHHUIO TPeTbux jul o0 3ToM. [lyOnukarus
CBEZICHUI 00 OT3bIBE JIOBEPEHHOCTH B O(ULIMATIBHOM H3JaHUM, HECOMHEHHO, YIpPOLIAeT
JOKa3bIBAHUE TOTO (DAaKTa, UYTO KOHTPAreHT JUOO TPEThE JIMIO 3HAIU WU AOJDKHBI ObLIN
3HATh O TAKOM OT3bIBE.

[IpeacTaBUTENBCTBO MpPEKpPALIACTCS ONPEACIICHHBIMU OPUANYECKUMHU (haKTamH,
KOTOPbIE€ MOKHO OOBEUHUTH B TPH TPYIIIIHI.

K mnepBoii rpymnme OTHOCHTCS IPEKpPALEHUE IIPEACTABUTENIBCTBA IIYTEM €r0
peanu3anuy, TO €CTh MCTEUYEHUEM CpOKa JOBEPEHHOCTH, a B CIy4yae BBbIIAYM Pa30BOM
JIOBEPEHHOCTHU — ITyTEM COBEPLICHUSI MPEACTABUTENIEM TOrO JEHCTBUS, HA KOTOPOE OH ObLI
YIOJHOMOYEH.

Ko BTOpOIi rpyIine OTHOCUTCS MPEKpallleHUEe MPEACTABUTENBCTBA IyTEM OTKa3a OT
HETO IIPEACTABUTENIEM HUJIU IIPEICTABIISIEMBIM.

OTHOILLIEHHS ~ KOMMEPYECKOTO  MPEACTABUTENBCTBA  MPEACTABISAIOT  COOOM
Pa3HOBUAHOCTh MpeANpUHUMATENbCTBA. JJI1 TakuX OTHOWIEHUM (QUIyLIHapHOCTh HE
ABJIIETCS ONpENESIIOIIed YepTol, ImpaBujia 00 OJHOCTOPOHHEM OTKa3e OT JOroBopa B
TaKOM CJy4yae y>KecTo4yeHbl. Takol oTKa3 JommycKaeTcsl mpu COOIOIEHUH ONpeIeIEHHBIX
ycioBuil. OO OTka3e HEOOXOAMMO IMPENBAPUTENIHHO YBEIOMHUTh KOHTpAareHTa HEe MeHee
yemM 3a 30 nHell. TonbkO TpH peOpraHU3alMy IOPUIAYECKOTO JIMLA, SBISIOUIErocs
KOMMEPYECKUM TPEJCTABUTEIIEM, €r0 KOHTpAreHT-I0BEPUTEb BIIPAaBE OTMEHUTH CBOE
nopyueHue 0e3 mpeBapuTeIbHOTO YBEAOMIICHHS, TaK KaK 3aKOH B 3TOM CJy4yae 3aKOHOM
OXpaHSIOTCSI MHTEPECHl KPEAUTOPOB peopranusyemoil opranuzauuu. OIHOCTOPOHHUUN

OTKa3 OT HUCIIOJHCHHA OOIOBOpa JI000T0 YY4aCTHHUKAa KOMMCPYCCKOI'o MpCACTAaBUTCIILCTBA
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CTAHOBUTCSI OCHOBaHMEM [l TpeOOBaHUS O TIOJIHOM BO3MEUICHUH YOBITKOB,
MPUYHHEHHBIX KOHTpareHTy (.. 2 u 3 ct. 978 'K PD).

BHe 3aBHCMMOCTH OT TOro, Kakas W3 CTOPOH CTaja MHUIUATOPOM PaCTOPKEHUS
JIOTOBOpA, a TaKXK€ HE3aBUCMMO OT MPUYUHBI TaKUX JEHUCTBUM, TOBEPHUTENb 00s3aH
BO3MECTHUTh IOBEPEHHOMY (DAKTUUECKH TIOHECCHHBIC MM H3ICPKKH Ha COBEPIICHHE
IOpUINYECKUX AEHUCTBHI, a PYU BO3ME3THOM XapaKTepe B3aUMOOTHOILICHH, KaK B CIIy4dae
KOMMEPUYECKOTO MPEJCTaBUTENbCTBA, OTKA3aBIIAsICs CTOpOHA OOs3yeTcs YIUIaTUTh
COOTBETCTBYIOIIYIO 4acTh Bo3HarpaxaeHus (m. 1 ct. 978 I'K P®D). B cBorwo odepens
MOBEPEHHBIA B CIydyae pacTOPKEHHs JOroBopa B JIOOOM ciyyae o00s3aH Tiepenartb
JOBEPUTENIO (PAKTUUECKH MOTYUYECHHbBIC PE3YIbTAThl CBOCH JEATEILHOCTH.

CymiecTByeT elie OJHO OCHOBAHUE IMPEKPAIICHUSI OTHOUIEHUH KOMMEPYECKOTO
npeacTaBuTeNnbcTBa — OenepanbabiM 3akoHOM OT 07 Mast 2013 1. Ne 100-D3 «O BHECeHHUH
M3MEHEHMM B noapaszaensl 4 u 5 paznena 1 yactu nepBoit u crareto 1153 gactu Tpersen
['paxmanckoro kogekca Poccuiickoit Demepanum»’ 3aKpeIuieHO MPaBO CTOPOHEI IO
CHEJIKE, 3aKIIOUCHHON HEYIPABOMOUYECHHBIM JIMIIOM, OTKa3aThCS OT HEE B OJHOCTOPOHHEM
MOPSIKE.

Y CTaHOBIIEHBI ONPEACIECHHBIE OCHOBAHUS TAKOIO OTKA3a YXK€ IOCJE COBEPILICHUSA
CHETIKH.

Bo-niepBBIX, KOHTPAareHT MOXET OTKa3aThCS OT CACJIKH B JIOOOM MOMEHT JI0 €€
0/100peHus, €CJIM MPU €€ COBEPIIEHUH OH HE 3HAJ U HE JIOJKEH ObLT 3HATh 00 OTCYTCTBUU
(W11 TPEBBINICHNUN) TOJTHOMOYHMH JIUIA, COBEPIIMBIIETO CAENKY. 3asBUTh 00 OTKasze B
TaKOM CJIy4ya€ MOXXHO MPEACTABISIEMOMY WJIM TOMY, KTO COBEpIIMI CIENKy. Panee cynbl
CUUTAJIA, YTO CTOPOHA HE BIIPABE OTKA3aThCS OT 3aKJIKOUYEHHOTO JOTOBOPA TOJBKO Ha TOM

OCHOBAHHH, YTO BTOPOC MOAIMCABIICC JOTOBOD JIUIO SABJIACTCA HCYIIOJITHOMOYCHHBIM.

! O BHeceHMHM U3MEHEHUH B nonpaszaensl 4 u 5 pasgena I yactu nepBoit u crareio 1153 yactu Tperpeit
I'paxmanckoro kojaekca Poccmiickoit @enepanun: denepanbublii 3akoH ot 07 mas 2013 r. Ne 100-D3
(pen. ot 15 depans 2016) / CoOpanue 3akononatenscrBa Poccuiickoit ®enepannu. — 2013, — Ne 19. —
Cr. 2327.
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K npumepy, B. obpatuncs B cyn ¢ uckoM k Il. o B3bICKaHMM CyMMBI J0JITa,
MIPOIIEHTOB 3a MOJIb30BAaHKUE 3a€MHBIMU CPEJICTBAMU, [IEHH 32 HECBOCBPEMEHHBIN BO3BpAT
CYMMBI 3alMa.

B o6ocHoBaHMe MCKOBBIX TpeOoBaHMil HcTell ykazan, uto mexay OO0 «utepa
Tpeitgunar» u orBetunkoMm UII II. Obin 3akmrouen goroBop 3aiima. B cooTBeTcTBUU C
ycnousiMu  goroBopa OOO «HMuTepa TpelauHr» NEPEUUCIAIIO HA PACUETHBIA CYET
OTBETUYHKA JICHE)KHBIE CPEJICTBA, KOTOPBIE OTBETUUK 0053aJICSI BO3BPATUTH B CPOK A0 ****
C eXeMeCsUYHOM BbITIATOM To/ioBbIX. B pganbsHeimeM B. u OOO «Mutepa Tpelaunr», B
mune naupekrtopa C. 3aKiIOUMIM JIOTOBOpP 00 yCTynke mpaBa TpeOoBanus. [Ipasa
00O «HuTepa Tpelauury mepenuid K UCTIy B MOJHOM OObeMe, BKIIIOYas MOJy4YCHHUE
IIPOLICHTOB 3a IMOJIb30BaHKE 3aiiMOM U meHHu. [1. ObLT HajIe)KauM 00pa3oM yBEIOMIIEH O
COCTOSIBILICHCSI YCTYIIKE, O YEM HMMEETCSl €ro MOANUCH B JIOTOBOPE YCTYMHKH, OJHAKO IO
HACTOSAIIETO BPEMEHH CyMMa 3aiiMa U IIPOILIEHTOB OTBETYMKOM HE BO3BpAIlICHA.

[IpencraButens orBeTynka M.A. ¢ HUCKOM HE cOrjacuiach, yKa3aB, U4TO JOTOBOpP
YCTYNKH MpaBa TpeOOBaHUS SIBJSIETCS HUYTOXXHBIM, TOCKOJBKY 3aKIIOUYEH OT UMEHHU
00O «HMHutepa TpelauHr» HEYNMOJHOMOUYECHHBIM JulloM. [loanuchk Ha AOTOBOpE LIECCUM
BBINIOJTHEHA HE TEHEPAIbHBIM AUPEKTOPOM C. a MHBIM JULIOM ¢ nojpaxanuem noanucu C.
YTO yCMaTpPUBAETCS TMPU BU3YaJbHOM CpPAaBHEHUM TOJAMKHCH B JIOTOBOPE I[ECCUU U
noamucer C. B kapTouke ¢ oOpasmamu momanucu O. a Takke MOANUCENd B cYeTax,
BbICTaBIeHHBIX OT uMeHn OOO «Mutepa Tpeuaunr». Kpome Toro, mocne 3akiatOueHHs
noroopa ueccur, OOO «Hurepa Tpelinunr» wnanpasisuio B anpec UII II. cueta Ha
OIUIaTy MPOLIEHTOB 3a MOJIb30BAHUE 3a€MHBIMHU CPEICTBaMU. YKa3blBash HA HUYTOXKHOCTh
JIOTOBOpa IIECCHHU, TOJIAraloT, 4yTO y B. OTCYTCTBYIOT OCHOBaHUS ISl MPEIbIBICHUS
MCKOBBIX TpeboBanuit y I1.

CynoM BBIHECEHO pEIIeHHUE: B3bICKATh ¢ WHIAWBUAYaJIbHOrO npeanpuHumatens 1.
3aJI0JDKEHHOCTh TI0 JOTOBOpY 3aiiMa B cyMMe **** pyGeil, mpoleHTsl 3a MOJb30BAHUE
Yy)KUMU JICHS)KHBIMH, TIEHU 332 HECBOEBPEMEHHBI BO3BPAT CyMMBbI 3aiilMa U B BO3Bpar
rOCYJapCTBEHHOW MOIIUHBI.

B ocTtanpHOI yacTu UCKOBBIX TpeboBaHmil B. oTka3ars.
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Cya anemisiquoOHHOM MHCTAHIIUU PEIICHHE Cy/Aa MEepBOM MHCTAHIMU OCTaBWI 0€3
M3MEHEHMH, aneuIMoHHYO kano0y UIT I1. — 6e3 ynoBneTBopenus’.

Takum 00pa3oM, KOHTpPAreHT IO CHENKE, 3aKI0YEHHOW € HEeynpaBOMOYEHHBIM
JULOM, OKa3bIBaJCS B HEONPEACICHHOM M 3aBUCHMOM COCTOSHUM W JIMIIAJICS
BO3MOKHOCTH U3BSIBUTH CBOIO BOJIKO Ha 3aKJIIOYEHHUE CHEIKH C IICEBAONPEICTABUTEIIEM, a
HE C TMpeAcTaBiIsieMbIM. ToJKyss OyKBaJlbHO MPEIBIAYIIYIO pPEAaKlIUI0 HOPMBI,
yctaHoBieHHOM m. 1 cr. 183 I'K P®, xoHTpareHT He MOr OTKa3aTbCsl OT CHEIKH C
NICEBJIOINPECTABUTENIEM, HECMOTPSI Ha CWJIBHYIO 3aMHTEPECOBAHHOCTh B TAaKOM OTKAa3e,
CBSI3aHHYIO C TE€M, YTO HEYIPAaBOMOYEHHOE JIMIIO, COBEPUIMBIIEE CIECIKY, MOXKET ObITh
3HAYMTEIFHO MEHEE IUIATEKECTIOCOOHBIM, YeM MPEICTABISEMBIIZ,

Bo-BTOpBIX, y KOHTpareHTa CyIlecTByeT BO3MOXHOCTh OTKa3a OT CIEJIKH B CiIydae,
€CJIM IPEJICTAaBIIIEMbI HE OJOOPHIT €€, IIH K€ €CIIA OTBET HA MPEJI0KEHUE OA0OPUTH HE
MOCTYNIHJI B pa3syMHbId CpOK. B JaHHOM cilydae KOHTpareHT TakKe HUMEET MpaBo
TpeOOBaTh OT COBEPUIUBIIEIO CACJKY JHUIa Bo3MelleHus yOobITKoB (1. 3 cT. 183 T'K PD).
Ecnu npu coBeplieHMH CHIENIKH Jpyras CTOPOHA 3Haja WM JAOJDKHA Oblia 3HAaTh 00
OTCYTCTBHHM MOJHOMOYHUHN y MPEACTABUTENS WIM UX IPEBBIIIEHUH, YOBITKH BO3MEIICHHIO
HE TOJJIeXKaT.

KoHTpareHT nmeer npaBo NOTPeOOBaTh HUCIOJHEHHSI CHEIKH OT TOro, KTO €€
COBEpUIMJI B Cllyyae OTKa3za IMPEACTaBIsIEMOro OJOOPUTH CAEIKY JUOO OTCYTCTBHS €ro
OTBETa B Pa3yMHBIN CPOK, YTO MPEACTABISAET COOON anbTepHATUBHBIN BAPUAHT MOBEICHUS
CTOPOHBI CIEIKU.

Heobxoaumo oTMeTuTh, 4to 1o cmbicay 1. 3 ¢r. 183 'K P® koHTpareHt no cienke,
3aKIIOYEHHOW HEYNPaBOMOYEHHBIM JIMIIOM, UMEET MPABO YTOYHUTH Yy MPE/ICTABIIIEMOIO

€ro HaMepeHHUs IO TOCIEAYIOIIeMYy OJOOPEHUIO0 CHEIKUA. DTO TMO3BOJUT HCKIIOYUTH

HEONIPEACIICHHOCTb, KOTOpas BO3HHUKACT B Cliydac, CCIIH HpeHCTaBHHCMBIﬁ HE OJIO6p$ICT

! AnemnsuuoHHoe omnpeneneHue Bmagumupckoro obmactHoro cyna ot 11 cenrsiops 2012 r. mo meny
Ne 33-2740/2012 // CnpaBouHo-tipaBoBasi cucteMa «KoHcymbranT ITDmrocy. — DIEKTpOH. TEKCT. MaH. —
JIOKyMEHT OIyOIMKOBaH He ObLI.

2 fdrenpaunkuii A.A. IlocnencTBusi coBepiieHUs CAEIKH OT MMEHH JPYroro Jjuia 0e3 MOJTHOMOYHH.

Kommenrapuii k cratbe 183 I'pakganckoro kogekca P® // BectHuk rpaxaanckoro mpasa. — 2010. — Ne
10. - C. 20.
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cnenky. B npexneit pegakuuu ct. 183 'K PO Takux mosioxeHui He ObLIO, KaK HE ObLIO U
YKa3aHUs HA Pa3yMHBIMA CPOK, B TEYEHHE KOTOPOTO OT MPEACTABISIEMOTO MOXHO OKUIATh
OTBETA.

B swmTepatype CymiecTByeT MHEHHE, YTO JIMYHO-AOBEPUTENILHBIM XapakTep
B3aMMOOTHOIIEHW CTOPOH JAHHOTO JOTOBOPA UCKIIKOYAET BO3MOKHOCTH IIPABOIPEEMCTBA
0 MX 0053aTeNIbCTBaM, JaXe €CJIM HACJICIHHK WM ONEKYH (IOMEYUTEINb) TpakIaHUHa,
YYaCTBYIOIIETO B JIOTOBOPE, JTUOO MPaBOMPEEMHUK FOPUIUICCKOTO JINIA — KOHTPAareHTa
BBIPA3SIT JKECJIAHHE IPOJIODKUTh OTHOIICHHS TOpydeHus. B 3ToMm ciaydae HEoOXOAMMO
OyJIeT 3aKJII0OYUTh HOBBII JOTOBOP MEXkKy YYaCTHHKAMH®,

HakoHnen, B-TpeTbUX, MPEACTABUTEIHCTBO MPEKPAMIACTCA TMPHU JUKBUIALNAN
IOpUIMYECKOTO JIMI[Aa, a TakKe B Clydyae CMEpTH, MPU3HAHUA JIMIA, BBIJAABIIETO
JIOBEPEHHOCTh HEJICECTIOCOOHBIM WJIM OrPaHUYEHHO JIEECIIOCOOHBIM WU OE3BECTHO
OTCYTCTBYIOIIMM. HacnegHuKu TOBEPEHHOr0 B CIy4ae €ro CMEpPTH HaJCISIOTCA
00513aHHOCTBIO M3BECTUTH JIOBEPUTEIIA O MPEKPAIEHUH JIOTOBOPA MOPYUYCHUS M MPUHATH
MEPBI IO OXPaHE UMYILECTBA JOBEPUTENS, B YACTHOCTA COXPAHUTh €T0 M IMOCIIE MEPEIaTh
JTOBEpUTENIO. JIMKBUIAATOP IOPUAMYECKOTO JIMIlA, SBIISIIOIIMICA TOBEPEHHBIM, TaK e
UMeeT yKazaHHyto 00s3aHHOCTD (cT. 979 'K PD).

KomMepueckoe npeacTaBUTENBCTBO ABJISECTCS CAMOCTOSITEIIbHBIM UHCTUTYTOM, YTO
npernogaracT HaJludyue CHEHUAIbHOTO IMPAaBOBOr0 peryiupoBaHus. Ha ceroaHsmHuii
JI€Hb K MPaBOOTHOILICHUSIM KOMMEPUYECKOTrO MPEACTABUTEILCTBA MTPUMEHSIOTCSA MpaBuUia,
YCTAHOBJICHHBIC IS  OOIIETPaKJIaHCKOTO IPEACTABUTENIbCTBA, OOIIHME HOPMBI O
JIOBEPEHHOCTH, O JOTOBOPE MOPYYEHHUS M JIPYTUX. YKa3aHHBIE HOPMBI PACIOJIOKEHBI B
pasubix rnaBax ['K P®, wyacto uUX mNOpuUMEHEHHE BBITEKAET U3 OObIYaeB WU
PACIIMPUTEIBLHOTO TOJIKOBAHHUS HOPM O KOMMEPYECKOM MPEACTABUTEIBCTBE, HO HE B CHILY
IPSIMOTO YKa3aHHsS 3aKOHA. DTO OOYCIIOBIMBAET CJIOKHOCTH B NMPUMEHEHHUM YKa3aHHBIX
HOPM [JI1  PEryJMpOBAaHUS OTHOIICHUH KOMMEPUYECKOrO TMPEJACTABUTEIILCTBA U

HEOJIHOPOJHOCTH CyA€OHOM NMPAKTUKH.

! Poccmiickoe rpaxnanckoe npaso. B 2 1. T. 1: obmas gacts. Bemnoe npaso // mox pea. E.A. CyxaHosa.
—3-e m31. — M.: Craryr, 2011. — C. 186.
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O6T)CI[I/IHI/IB HOPMBI O KOMMCPUYUCCKOM IIPCACTABUTCIILCTBEC B OJHY TIJIABY,

3aKOHOJATeNb 00JIerymi1 Obl 33/1a4y IPaBONPUMEHUTENSIM U CYAAM.
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I'maa 3. OCHOBAHUA BOSHUKHOBEHUS U ITPEKPALLIEHUA
NHCTUTYTA KOMMEPYECKOI'O TIPEACTABUTEJIBCTBA.
OTBETCTBEHHOCTHb KOMMEPYECKOI'O IPEJCTABUTEJIA

3.1. Conep:kaHue OTHOIIEHHH KOMMEPYECKOTO NMPEACTABUTEILCTBA

B ycnoBusix pBIHOYHBIX OTHOIIEHUH, yke cioxuBmmxcsi B Poccum, cdepa
NpPUMEHEHUsSI TPEACTaBUTEIbCTBA OXBAThIBAET Bce Oojiee IMIMPOKUNA KPYr Kak
MMYIIECTBEHHBIX, TaK M HEUMYIICCTBEHHBIX OTHOIICHHWI, CTAaHOBUTCA Bce Ooee
BOCTpPeOOBAaHHBIM, BO MHOTHMX CJIy4yasx — SKOHOMHUYECKHM HaumOoJiee IeIeco00pa3HbIM
CIIOCOOOM y9acTusl TPaXKIaH U IOPUAMIECKUX I B TPaKIaHCKOM o0oporel.,

[IpencTaBUTENBCTBO Pa3ABUra€T U TEPPUTOPHUATBHBIE PAMKHU JESITEIBHOCTH, JACT
BO3MOXHOCTh OJIHOMY M TOMY J>K€ CYOBEKTy IIpaBa, HUMEIOIIEMY HECKOJbKHX
MPEJICTABUTENEN, BCTYNATh B IOPUAWYECKHME OTHOILICHUS OJHOBPEMEHHO C Pa3HbIMU
MapTHEPaAMU, B OJHO U TO K€ BPEMsI CTAHOBUTHCS CTOPOHOM pa3HBIX NOTOBOpPOB. Kak
obpazno otmerusni B cBoe Bpems H.O.HepcecoB, mnpu mnomomm HWHCTUTYTa
MPEJICTABUTENBCTBA «IOPUJIUYECKAS JIMYHOCTh YEJOBEKA TMEPEXOJUT 3a IMPEIeIIbl,
odepyeHHBIE ero Gu3ndeckoil npuponoi»?. Ilpu 5ToM camo 1o cede NpeaCcTaBUTENHCTBO
HMMEET CIIOKHYIO IOPUIUYECKYIO IPUPOY.

OTHOLICHUS MEXIYy NPEACTABUTEIEM W MNPEACTABISIEMBIM HMMEIOT OMPEACICHHYIO
CTPYKTYPY, MOXKHO BBIIEIUTh TaK HA3bIBAEMbIC «BHYTPEHHHUE» OTHOLUCHUS MEXIAY HUMHU
Kak CTOpoHaMH na0oroBopa. OcCyliecTBisisi CBOM ACHCTBUSA, NMPEICTABUTENb BCTYIIAET BO
B3aHUMOOTHOIIEHUSI C TPETbUMH JIMIIAMH — 3TO «BHEIIHWE» OTHOLICHUA. BBINOIHEHNE
MPEACTaBUTENIEM O0s3aTENBCTB MO JOTOBOPY TIOPOXKIAET HEMOCPEACTBEHHO IS

MMpeaACTaBIACEMOr0 BO3ZHHMKHOBCHHUC HOPHANYCCKUX HOCJ'IG,Z[CTBI/II\/'I. Bce BbIIEH310KEHHOE

! Hersroguna E.JI. IOpumuueckas cymHocTh nmpeactaBuTenbeTBa // BectHuk OMCKOTO YHHBEpCUTETA. —
2012. — Ne 3. — C. 415-4109.

2 HepcecoB H. [lonarue 106poBOIBHOTO NPEACTaBUTENBCTBA B IpaxaaHcKoM npaBe — M.: Craryt, 2012.
-C. 1.
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MO3BOJIIET CHEJIaTh HECKOJbKO BBIBOJAOB: BO-TEPBBIX, CYTh NPEACTABUTEIIbCTBA
3aKJIFOYACTCSl B OCYIIECTBICHUHU MPEJCTABUTEIIEM CBOUX OOS3aHHOCTEH IO COBEPIICHUIO
IOpUJINYECKN 3HAYMMBIX JICHCTBUIA; BO-BTOPBIX, CIEAYET CIENaTh BBIBOA O HAa3HAUCHUU
IPEACTABUTENILCTBA, KOTOPOE 3AKIIFOYAETCS B YCTAHOBJIICHUM IPABOBBIX CBA3CH MEXKIY
MPEJICTABIAEMBIM W TPETBUMHU JIMIAMHU. HM3HAYAIBHO CKJIAJIBIBAIOIIMECS OTHOLICHUS
MEXAy MPEeACTaBUTEIEM U MPEJICTABIIIEMbIM SIBJISIOTCS CBO€OOPA3HON MPEANOCHUTKOM IS
BO3HHKHOBEHHSI NPAaBOOTHOILICHUM  MPEICTaBUTENbCTBA. HemnocpencTtBeHHO  camo
PEACTABUTENILCTBO BO3HUKAET TOTAA, KOT/a MPEACTABUTENb MPUCTYIAET K COBEPIICHUIO
IOPUANYECKUX JCHCTBUH B TIOJIb3y TPEJICTABIAEMOrO, CIIOCOOCTBYS TEM CaMbIM
BO3HUKHOBEHHUIO ISl TIPEJICTABIISIEMOTO FOPUANYECKUX MTOCIEICTBUM.

CopaepkaHue OTHOIIEHUH KOMMEPYECKOTO MPEICTABUTEIBLCTBO COCTABIISIIOT IPaBa U
00s13aHHOCTH CTOPOH, TO €CTh KOMMEPUYECKOTO IIPEACTABUTENIS U MPEICTABIISIEMOTO.

Kak MBI yXe TOBOpPWJIM BBIIIE, KOMMEPYECKOE IPEACTABUTEIILCTBO HMEET Psij
crnenuUUecKnX MPU3HAKOB, OTIMYAIONIUX €ro OT JPYTUX CMEXKHBIX HHCTUTYTOB, B
YaCTHOCTU OT OOLIErPaKIaHCKOTO MPEACTABUTEILCTBA. DTH MPU3HAKU BBIPAXAIOTCS B
o0beMe TpaB U 00513aHHOCTEH KOMMEPYECKOTO MPEACTABUTEINSI, B YHCIIE KOTOPHIX UMEETCS
BO3MOXXHOCTh OJTHOBPEMEHHOTO IIPEACTABJICHUS Pa3HbIX CTOPOH B cheiike. Takoe mpaso
BO3HHUKACT JIMIIL C COIJIacHsi 00E€MX CTOPOH M B CiIyyasX, MPETyCMOTPEHHBIX 3aKOHOM
(n. 2 ct. 184 T'K PD).

'K PO ycranoBneH psll yClIOBUM, 00s3aTENBHBIX IJI UCIOJIB30BAHUS OTHOIICHUHN
OJIHOBPEMEHHOTO TPEJICTABUTENIBCTBA JIBYX CTOPOH B CHACNIKE. ITO 00YCIOBICHO O0COOBIM
XapaKTEpPOM TaKUX OTHOIICHHUH, CYIIECTBEHHO 3aTPAarvBarOIINX WHTEPEChl 00EUX CTOPOH.
HecoOmtonenne XoTs ObI OJHOTO M3 TAKUX YCIOBUM SIBISETCS TOCTATOYHBIM OCHOBAHUEM
JUTSL TOTO, YTOOBI TPHU3HATH CHAEJIKY, COBEPIICHHYIO KOMMEPYECKUM IMPEACTaBUTEIEM,
HE3aKJIFOUYCHHOM.

O0s13aTeIbHBIMU YCJIOBUSIMH B TAKUX MPABOOTHOIICHUSX SBJISIIOTCS CJICTYIOIINE:

— BBIPAKEHUE CTOPOHAMHU CBOETO COIJIACHs HAa OJHOBPEMEHHOE KOMMEpPUYECKOE

npeaACTaBUTCIILCTBO obenx CTOPOH B CACJIKC,
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— HaJu4ue y KOMMEPUYECKOTO MPEICTABUTENS MPSMO BBIPAKCHHBIX MOJTHOMOYHM,
KOTOpBIE MPEIyCMaTPUBAIOT BO3MOXHOCTh OJIHOBPEMEHHOTO MPEACTABUTEIIbCTRA.
VYKka3zaHHbIE TOJTHOMOYHUS JOJDKHBI COJAEPKATHCS B JIOTOBOPAX, 3aKIFOUEHHBIX
o0erMHU CTOPOHAMH C KOMMEPYECKHUM IIPEJACTaBUTENIEM, WM B BBIJIAHHBIX €My
JIOBEPEHHOCTSIX.

B npeapinymeit penakunu 'K PO B . 2 cr. 184 yka3pIBajioch, 4TO KOMMEPUYECKUM
IpeACTaBUTENIb BIIpaBe TpeOoBaTh yIUIaThl OOYCIOBJICHHOIO BO3HATPAXICHUS U
BO3MEIICHUS TIOHECEHHBIX MM TMPU UCIOIHEHUU TNOPYUYEHUS H3JACPKEK OT CTOPOH
JIOTOBOPa B PAaBHBIX JOJISX, €CJIM UMHOE HE MPEIYCMOTPEHO COTJIAIlIEHUEM MEXy HUMU. B
CBSI3W C W3MEHEHMSIMHU, BHECEHHBIMM B JNaHHYIO0 cTarbio B 2013 ropy PenepanbHbiM
3akoHOM OT 07 mMass 2013 r. Ne 100-®3 «O BHeceHWM M3MEHEHHWH B Toapasneisl 4 u 5
pazaena | yactm mepBoii W crarbto 1153 wactm Tperhelt I'pakiaHCKOro Kojaekca
Poccuiickonn  @enepanmmn», TaKOe YKA3aHUE MCYE3NO. YCIOBUS  ACATEIBHOCTH
KOMMEPUYECKOT0 MPEJCTABUTEIIS IIPU OJJHOBPEMEHHOM MPEACTABUTEIBCTBE, B TOM YHUCIIC U
YCJIOBUSI O BO3HArpakKJI€HWM, YCTAHABIMBAIOTCS JTOTOBOPAMHU WJIA JOBEPEHHOCTSAMHU. B
Cllyyae OTCYTCTBHUSI B JIOTOBOPE YCIOBHUSI O pa3Mepe BO3HATPAXKICHUS WM O TIOPSAKE €ro
yIUIaThl, CJIEAYET pPYKOBOJCTBOBaTbCA TMoOJokeHusMu 1. 3 cr. 424 TK PO,
MpeayCMaTPUBAIOIIMMUA  OIUIATy YCAyr MO IIeHe, KoTopas TpU  CPaBHUMBIX
00CTOsTEHCTBAX OOBIYHO B3UMAETCS 3a aHaJIoTu4HbIe yeiyTH (1. 2 cT. 972 'K PD).

B cooTBeTCTBMM ¢ TOCIEAHWMH HW3MEHEHUSIMU Ha OPraHW30BAaHHBIX TOpPTrax
CoTJIacu€ CTOPOH Ha OJJHOBPEMEHHOE KOMMEPYECKOE MPEICTABUTEIHCTBO UX UHTEPECOB
OJIHUM JIMLIOM ITPEATIONAraeTcsl, €CM He JJoKa3aHo uHoe'.

Panee Ha KOMMEPYECKOrOo MPEACTABUTENSA, MPEACTABIISIONIET0 WHTEPECH Cpasy
00erX CTOPOH B CJIEJIKE, Bo3jlarajiach 00s3aHHOCTh UCIIOIHSATH JaHHBIE €My MOPYUYCHUS C
3a00TIMBOCTHIO OOBIYHOTO TpeanpuHuMaTens. Celduac AEHCTBYET 00S3aHHOCTh Ka)JI0TO

BeCTH ceOsi JOOPOCOBECTHO COTJIACHO MpaBmily, ycTaHoBieHHOMY 1. 3 cT. 1 'K PO,

! O BHeceHMHM U3MEHEHUH B nonpaszaensl 4 u 5 pasgena I yactu nepBoit u crareio 1153 yactu Tperpeit
I'paxmanckoro koaekca Poccmiickoit @enepanun: denepanbubiii 3akoH ot 07 mas 2013 r. Ne 100-D3
(pen. ot 15 depans 2016) / CoOpanue 3akononatenscrBa Poccuiickoit ®enepannu. — 2013, — Ne 19. —
Cr. 2327.
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NO3TOMY MOXHO TMPEINOJIOKUTh, YTO JAHHOE HCKIKOYEHUE BpSAI JIM MPUBEAET K
CYIIIECTBEHHOMY M3MEHEHHUIO MTPABOBOTO PETYJIMPOBAHUSI.

JlelicTByronuii Ha OCHOBAHHMH JIOTOBOPA KOMMEPYECKHI MPEICTABUTENb HE BIIPABE
NEepEeNoBEPATh TAHHOE €My MOPYYEHUE NPYTUM JIMLAM, B TOM YHUCJIE U KOMMEPYECKHUM
MpeAcTaBUTENSIM. Takoe MpaBOMOYME MOXKET ObITh Y KOMMEPUYECKOIO MPE/ICTaBUTENS,
TOJIBKO €CJIM OHO MPSAMO MPELYCMOTPEHO AOTOBOPOM, OTAECIBHBIMU 3aKOHAMHU, UHBIMHU
MPAaBOBBIMM aKTaMHU WM K€ B Clly4ae BbIAAYM €My JOBEPEHHOCTH, COJIEpXKalleld 3TU
MOJITHOMOYHS.

Hopwmsel 111. 49 T'K P® «Ilopyuenue» conepKar HEKOTOpBIE MpaBa KOMMEPUYECKOTO
npeacraButens. K TakuM mpaBam OTHOCSTCS, B YaCTHOCTH, IIPaBO Ha yJeprKaHHUE BEIICH,
IPUYUTAIONINXCS JIOBEPUTEINI0, B o0ecreyeHrue CBOMX TpeboBaHUi 1o noroBopy (m. 3
ct. 972 T'K P®); Ha oTcTymieHue OT YKa3aHUM JOBEpUTENS C COOJIIOJCHUEM €ro
MHTEPECOB, HE HCTIpAIINBas HAa TO MPEABAPUTEIBHOTO coryacus poBepurens (1. 3 cr. 973
'K P®), Ha 0THOCTOPOHHMI OTKa3 OT JOTOBOPa KOMMEPYECKOTO MPEICTaBUTENLCTBA MPU
YCJIOBHM NPEABAPUTEIBHOIO YBEAOMIIEHHUS IPYTOMl CTOPOHBI HE MO3AHEE YeM 3a 30 mHen,
ecnu OoJee JUIUTETBHBIN CPOK YBEJIOMIICHUS HE MPEIyCMOTpPEH aoroBopoM (1. 3 ct. 977
'K PD).

OOBIYHO KOMMEPYECKUM MPEICTABUTENSM MOPYUYAIOT BHITIOJTHEHUE TEX JCHCTBUM B
MHTEpecax MNpearpuHUMAaTeNe, B 00J1acTU KOTOPHIX OHU O0JafaroT OoJiee TITyOOKUMHU
3HAHUAMH U TPOQPECCHOHATBLHBIMUA HaBBIKAMHM, MOTYT HCIIOJIb30BaTh CHEHUATBHYIO

MH(POPMALIMIO U CBOU JEJIOBBIE CBS3H

. ITomuMo mpoyero, 3aKIrOYEHHE HEKOTOPBIX
KaTeropuil CJIeJI0K WK B OTHOIIEHHUH OIPESICHHOTO Poaa UMYIIIECTBA BO3MOYKHO TOJIBKO
NULAMH, 001a1aI0IIMMH 0COOBIM CTaTyCOM?,

[IpaBOOTHOIIEHUST MEXIY TMPEACTABISIEMbIM M MPEACTABUTEIEM PEryIupYIOTCs
JIOTOBOPOM HJI JIOBEPEHHOCTHIO. Ha mpakTuke B TIOTOBOPE MPEACTaBUTEIIBCTBA OOBIYHO

YKa3bIBACTCA: KAKHC BHJAbI AJOrOBOPOB YIIOJHOMOYCH 3aKI04YaTb MNOpPCACTAaBUTCIIb,

! Ky3nenoB C.A. OcHOBHBIE MPHU3HAKM KOMMEPYECKOTO TPEJCTaBUTENbCTBA // AKTyaJbHbBIE MPOOIEMEI
npaBoBeneHus. — 2012. — Ne2. — C. 136.

2 Ky3spmumuH A.A. OCHOBaHUS BO3HUKHOBCHHS IPEICTABUTEIBCTBA M TIOJHOMOYHS B TPaKIAHCKOM
npase // Kypuan poccuiickoro npasa. — 2016. — Ne 8. — C. 27.
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OCHOBHBIE TpEOOBaHMS, KOTOpBIE MJOJKHBI COJEPKATHCS B JIOTOBOpaX, TEPPUTOPUS
JNEUCTBUSA KOMMEPUYECKOTO MPEICTABUTENS; TOJITHOMOYMS HA IIPOBEACHUE UM NIEPETOBOPOB
C KOHTpPAareHTamH, APYrue€ IOJHOMOYMS MPEACTABUTENS. B IOroBOpe CTOPOHBI TaKXKe
COTJIACOBBIBAIOT pa3Mep U TMOPSAJOK YIUIATBl BO3HAIPAXKICHUS KOMMEPYECKOMY
MPEACTABUTENIO. YIUIaTa BO3HATPAXKIEHUA  SABISIETCS  O0SA3aTENIbHBIM  yCIIOBUEM
OCYILIECTBJIIEHUSI KOMMEPYECKOIO MPEICTaBUTENBCTBA, OAHAKO, OTCYTCTBUE YyKa3aHUW B
NOTOBOpPE Ha pasMep M IMOPSAAOK YIUIATBl BO3HAIPAXKICHHUS HE IPENATCTBYET
OCYILIECTBJIICHUIO TPEACTABUTENIEM CBOEH JNESITENbHOCTH. B Takom ciydae pasmep M
HNOPSAZOK YIUIaThl BO3HArpa)KACHUsI YCTAHABIMBAETCS B COOTBETCTBUU C HOPMOM CT. 424
'K PO.

®dakT OTHECeHMsI JOroBopa IpPEACTaBUTEIbCTBA K cQepe OKa3zaHus YCIyr He
OTpHULIAETCSl YUEHBIMU-TIpaBOBeAaMu. Panee cymectBoBaBiiee ykazanue B cT. 184 'K PO
Ha JIOTOBOP KOMMEPYECKOTO MPEACTaBUTENBCTBA BBIACISUL €r0 U3 pAla CXOXKUX C HUM
JIOTOBOPOB BO3ME3THOTO OKa3aHMsl YCIYT, areHTUPOBaHUs, KOMUccHU U apyrux. Ceitgac, B
OTCYTCTBHE CIIEMANBHOTO yKaszaHusd Ha TO B ['K P®, noroBop KoMMepuyecKoro
IPEICTaBUTENICTBA OTOXKJECTBJIEH C JOrOBOPOM OOBIYHOIO MPEACTABUTEILCTBA WM
JOTOBOPOM IIOPYYEHUS.

@opmynupoBka, coxepxkamasics B n.1 cr. 184 I'K P®, He paer mnomHOoro
OpeICTaBlIeHUs O (AKTUYECKOM U MPOLECCYaTbHOM TOJOXEHUH KOMMEPYECKOTO
MIPEACTABUTEINS, SIBISIOMUMCS 00JIe€ IIUPOKUM, HEXKEIH 3TO BBITEKAET U3 CYIECTBYIOIIEH
nebununuu. Kommepueckuilt mnpejcTaBuTelh o0Onamaer Oosiee OOMMPHBIM  KPYyroM
MOJIHOMOYHMU, B TO BpeMs Kak 1. 1 cT. 184 'K PD onpexnensieT ero «peacTaBUTEIbCTBOM
OT HWMEHM TMpeANpUHHMATENIel TMpu 3aKIIOYEHHMHM WMH JIOTOBOPOB B  cdepe
MPEANPUHUMATEIBCKON JIeaTeIbHOCTHY. 1lo  10oroBopy, 3aKIFOUEHHOMY CTOPOHAMH,
NPEACTABISEMBIM  BIPABE  HANEIUTh  KOMMEPYECKOTO  MPEACTABUTENS  WHBIMHU
NOJIHOMOYMSAMM I 3alUThl CBOM HMHTEpecOoB. K YMCIy TakuxX NOJHOMOYHMH MOXKET
OTHOCUTBCS, K MPUMEPY, 3aKyllKa TOBApOB, MX pealu3alus WIA XpaHEHUE, peKiama u
IpYrue MapKETUHIOBBIE JCHCTBUS, KOTOPblE KOMMEPUECKH MpPEACTABUTENb MOXET

COBEpIIaTh B CHUITy MPOheCcCHOHATBHBIX HABBIKOB W CHEIUAIbHBIX 3HaHWHA. B cimydae,
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KOT'/1a MOJ00HBIE JCHCTBUS COBEPILAIOTCS CTPYKTYPHBIM MOJAPA3/IeICHUEM OpraHu3aluu
OT €€ K€ UMEHH, TaKue JEHCTBUS HE CUUTAIOTCS KOMMEPUYECKUM MPEACTAaBUTEIBCTBOM.

OTAeNbHO CTOUT OTMETHUTH MPOOJIEMY MOJTHOMOYHS, PACKPHIBAEMYIO HEKOTOPHIMU
y4eHbIMU. B 3aBUCMMOCTM OT TOTO, HACKOJIBKO CJIOKHMBIIEECA Y TPEThUX JIHIL
MPEACTABICHHE O HAJIMYUM M OO0bEME IOJHOMOYHMS IPEACTABUTENSI COOTBETCTBYET
UMEIOIIEMYCSl Y HEr0 MOJHOMOYHIO, Pa3iNvaroT JEUCTBUTENBHOE U BUIUMOE (MHHMOE)
nonnomoure’. HanGonee neTansHO npo6ieMy MHMMOTO HOJHOMOYHS B COBETCKOM IPABE
uccienonai B.A. PsiceH1ieB, 110 €ro MHEHHIO OCHOBAHUEM TAaKOTO MTOJTHOMOYHS BBICTYIAET
YIOJHOMOYHME ITOCPEICTBOM KOHKIIOACHTHBIX JAevcTBUi. OH Takke YyKas3blBAI, YTO
«uHOorAga (aKThl, MO KOTOPBIM TPETbH JIMIA 3aKIOYalOT O CYUIECTBOBAaHUU
KOHKJIFOJICHTHOTO YIIOJITHOMOYMSI, B IEHCTBUTEIBHOCTH 3TO YIIOJIJHOMOYME HE BBIPAKAIOT U
He moATBepxkaaroT>. OHM WMEIOT TONBKO BHEIIHHE OOMAaHYMBBIE IPU3HAKHU
KOHKJIFOJICHTHBIX JACMCTBUH U BBI3BIBAIOT JIOKHOE, OIIMOOYHOE MPEICTABICHUE Y TPETHETO
Tl O HAIMYMM YIIOJIHOMOYHS, B TO BPEMsl, KaK y IPEJCTaBISIEMOro He ObLIO HUKAKOTO
HaMEpEeHUsl YINOJIHOMOYHUTh JIpyroe Juuo. B 3Tux ciydasx TOBOPSAT O BUIAUMOM,
HAITyIIEHHOM YMOJHOMOUMn»®, TIpy 3TOM, y MHHMMOTO MNPEICTABMTEINS, SABJISIOIIETOCS
OTHBIHE HACTOSIIUM IIPEACTAaBUTEIEM, BOSHUKAET ITOJIHOMOYHE HA OCHOBAaHUHU BHJIMMOCTH
npasa’.

Bwmecte ¢ Tem B.A. PsiceHiieBbIM paccMaTpUBaINCh U JAPYTUE Clydad, 0ObEKTUBHO
OTHOCAIIMECS K BUAUMOMY (MHMMOMY) MOJHOMOUHMIO. Tak, OH yKa3bIBall, YTO «...J1aXe
Opyu OMMOOYHOM M3BEIICHUU O BBbIJA4Y€ JOBEPEHHOCTHU ((haKTUUYECKH HE COBEPIIECHHON)
IPUCHIJIKA U3BELIEHUS JOJKHA BBI3BIBATH TOT K€ PE3YyJIbTaT, YTO U JOBEPEHHOCTh, TO ECTh
CO3[IaHHE TOJHOMOYMS y mpencrtaButTenss. OCHOBaHME ATOTO IMOJHOMOYHUS 3IECHh HYXKHO

HCKaTb HC B CACIJIKC, nbo OIIOBCHICHUC TPCTHCTO JIMIOa HC CCTh CACIKA, a B 3aKOHC,

! I'paxnmanckoe mpaBo: yueOHuk. Yacte I. U3n. 3-e, mepepad. u nom. // mom pen. A.IL Cepreesa,
IO.K. Toncroro. — M.: IIpocnekr, 2012. — C. 278.

2 PacenneB B.A. I[IpeacTaBUTEnsCTBO U CASIKU B COBPEMEHHOM rpakaaHckoM npase — M.: Craryt, 2013.
—C. 273-288.

8 I'paxmanckoe mpaBo: yueOnuk. Yacte 1. Usnm. 3-e, mepepab. u mom. // mom pen. A.IL Cepreesa,
I0.K. Toncroro. — M.: IIpocnexr, 2012. — C. 278.

4 Baitrymesa O.B. TTonHomoune Ha ocHOBaHMU BUAMMOCTH MpaBa U cT. 183 'K P® / BectHuk Bricuiero
Apourpaxnoro cyna Poccuiickoit ®enepamun. — 2014. — Ne 4. — C. 27.
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YCTAHABJIMBAIOIIEM TaKOE€ TMOCJIEACTBUE COOOIIEHUS B MENAX 3allUThl TPETbUX JIUIL
IIOMHAMO BOJIM IPEACTABIAEMOr0, TaK KaK IMOCJIEIHsS Ha YCTAHOBJICHUE ITOJIHOMOYUS MPU
COOOIICHUN O BBIJIAHHOM JOBEPEHHOCTH HE HampaBiieHa. Crenika, COBEpILIEHHAs TaKUM
IpEeICTaBUTENIEM C TPEThbUM JIMIIOM, JOBEPUBIIUMCS COOOILEHHUIO, HE MOXET OBbITh
OCIOpEHa MPEJCTABISIEMbIM Ha TOM OCHOBaHWH, YTO OH OLIMOOYHO CYENI JOBEPEHHOCTh
JIEVUCTBYIOLIEH.

XapakTepusyss MHAMOE IIOJIJHOMOYHME, HEKOTOPBIE aBTOPBI BKJIFOYAJIU B HETO APYrue
cllyyau, K YHCIYy KOTOpPhIX OTHOCHJIM HeMpaBWiIbHOE OG(OpPMIICHHE TOBEPEHHOCTH,
IPEKpallleHUE €€ JEHCTBHS B CBSI3M C UCTEUYEHHEM CpPOKA, OTMEHOMN €€ IPEICTABIIIEMbBIM,
COBEpLIEHUE MTPEACTABUTENIEM CAEIOK C IPEBBIIIEHUEM ITOJTHOMOYHM U T.1I.

K ocCHOBaHWIO BO3HMKHOBEHUSI MHUMOIO mnojHoMouusi B.A. PsceHueB oTHOcHI
0e3eiicTBUE CaMOro MPEJICTaBIsEMOrO, KOTOPbIM OH II03BOJIAET MPEACTABUTEIIO
COBEpLIaTh IOPUANYECKUE NEUCTBUSA OT €r0 MMEHU. Tak, MM YKa3blBaJIOCh HA TO, YTO
HEKOTOPBIE JIEMCTBUSA, BBIPAXKAIOMINE WIM IOJITBEPKIAONIME HATUYHE YIOJIHOMOYMS,
OOBIYHO BBIpAXAIOTCA B TOM, 4YTO TMPEACTaBISEMbII HE COBepIIa] JEHCTBUIA,
HEOOXOMUMBIX ISl BBIPAKEHUSI €r0 HEXKENAaHUs TMPEACTABJICHHS €r0 MHTEPECOB JIPYTUM
JUIIOM, KOTOpBIE Ha €ro MECTE COBEPIINI Obl BCIKHUM, KTO HE »Keiasl Obl, 9TOOBI Ipyroe
JULO BBICTYNAJIO €ro MnpeicTaBuTerneM. B TakoM ciydyae mpeacTaBisieMblil JOJIKEH ObLI
OBl OCYIIIECTBUTH PSJI JEHCTBUM, BHIPAXKAIONINX €r0 BOJIO B JaHHOUM cuTyanuu. K guciy
TaKMX JIEUCTBUM MOXHO OTHECTU CIIEIYIOUIME: 3alpellleHue JIMIy Ha3blBaTh ce0s
[PEICTaBUTENIEM, AKTUBHOE HECOJIEUCTBHE B COBEPIICHUH CIIEJIKH, ONOBEIICHUE TPETHHUX
71 00 OTCYTCTBUH BOJIM MPENICTABISIEMOTO Ha COBEPILIEHUE JPYTUM JIUIIOM OT €r0 UMEHU
KaKuX-TM00 IOPUINYECKH 3HAYUMBIX JelcTBUI. MomyaHue iuiia, Korjaa eMy ObUIo HY>KHO
BO3pakaTh, O€37eiicTBHE, KOI/Ia €My HY>KHO ObLIIO aKTUBHO JI€HICTBOBAThH, YTOOBI paccesiTh
JO’)KHOE TPEACTABIICHHE y TPETBbUX JIMI O €ro OTHOWIEHWH C MPEANnojaracéMbIM
OpeICTaBUTENIEM, pAacCMaTpPUBAIOTCS  Kak  (akThl, MOJATBEPXKAAIOUIME  HAIU4YUe

YHOJ'IHOMO‘-II/IH]'. OI[HaKO HC BO BCCX CiIydassX HMCHHO 6e3ﬂeﬁCTBHe npeacTaBsICMOro

! PsicenueB B.A. [IpenctaBUTENBbCTBO U CACIKM B COBPEMEHHOM Ipax1aHckoM npase — M.: Craryt, 2013.
— C. 273-288.
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MOXXHO CYHUTaTh OCHOBAaHHEM BO3HMKHOBEHHS MHHMMOro mnoiHomouusi. HaoOopot, B
HEKOTOPBIX CIydasX NPEACTaBIAEMbIM aKTUBHO JIEUCTBYET, OTPAHUYMBAs WU MPEKpalas
MOJIHOMOYHME MPENCTABUTENS, HO, TEM HE MEHEE, MUMEHHO B 3THUX CIy4dasX U BO3HUKAET
BUJIUMOE (MHMMOE) TTOJTHOMOYHE.

MHuMOE TOTHOMOYME, KAK M JIEUCTBUTEIBHOE, IOPOXKAAET ONPEACICHHBIC
opuanueckuil nociencteuss. CoBeplICHUE MPEACTABUTENIEM IOPUANYECKUX IEUCTBUN IO
OTHOILLIEHUIO K TPETHEMY JIMILY, KOT/1a OCHOBAHUEM 3TOI'0O SBJIIETCS MHUMOE IOJIHOMOYHE,
CO37a€T, M3MEHSAET WJIM TMPEKpallaeT TPaKJAHCKUE TMpaBa U OO0SI3aHHOCTH Y
IPEACTABIAEMOI0 M TPETHEro JHMLA, KaK W IOPUIAMYECKHM 3HAYUMbIE JEHCTBUA,
COBEpPUICHHBIE HAa OCHOBAaHMM JEHUCTBUTENBHOTO HOJHOMOYMA. HecoorBeTcTBHE
JNEUCTBUTEILHOCTU IIPEACTABICHUS TPEThUX JIMIL O BOJIE IIPEACTABIAEMOI0 B OTHOLLICHUU
BO3HUKHOBEHHSI, N3MEHEHUS WIM NPEKPAIICHUS [TOJTHOMOYHMS, a TAKXKE O CYLIECTBOBAHUU
MTOJIHOMOYHMSI B II€JIOM HE BIUSET Ha MPAaBOOTHOILIECHUE B 1eoM. Heo0X0IMMOCTh Takoro
IPaBOBOTO PETYJIUPOBAaHUS MPOJUKTOBAHA HEOOXOIMMOCTBIO 3aIUTHl YCTOMUMBOCTH
IpakIaHcKoro o0oporal. B rpaxmanckoM mpaBe CyHIECTBYET HPE3yMIIIHS COOTBETCTBHS
BOJICU3BSBIICHUS BOJIE JIMIA, B COOTBETCTBUM C 4YE€M BCErAa MPEANoJaraercs, 4To
COJZIEP’KaHUE BOJICU3BSBIICHUS IOJHOCTBIO COOTBETCTBYET JIEUCTBUTEIBHOMY HAMEPEHUIO
¥ BOJIE JIMLIA 10 Te€X MOp, MOKa He Oyner noka3zaHo oOpartHoe. [Ipu 3Tom ropuanueckue
IIOCJIEICTBUS COBEPILICHUS CHCJIKH, Kak IPAaBWIO, CBI3BIBAIOTCA C BOJICU3BSABICHUEM,
KOTOpPOE SBJISIETCS €IMHCTBEHHBIM CIIOCOOOM COOOIIEHHS O IEWCTBUTENILHON BHYTPEHHEN
BOJIe CyOBEKTa IPYrMM YYacTHMKaM Tpa)kIaHCKOro 000poTa, MO0 KOTOPOMY OHHU CYIST O
BOJIE STOTO JIMIA M C KOTOPBIM OHHM COO0OPa3yloT COOCTBEHHBIE AelcTBHsA®. Eciu ke oTnarh
NPEATIOYTEHUE BOJIE, TO, KaK CIIPABEMJIMBO YKA3bIBAETCS, ’TO MOXKET MPUBECTU K OIMMACHOU
s 000poTa HEOMPEJECICHHOCTH: BCAKHI pa3, 3aKIIOYUB JOTOBOP, O IOJHOTO €ro
IpeKpalleHus CTOPOHA JIOJKHA OMNacaThbCs MOCTYIUIEHHWS OT KOHTpareHTa TpeOoBaHUs
IPU3HATh JOTOBOP HENEWCTBUTEIBHBIM, CChUIASCh HA TO, YTO «CIAETA] HE TO, YTO XOTEIN

(XOTen u MOT CHIeJatTh)».

! Ky3pmumma A.A. OCHOBaHHMS BO3HUKHOBEHHUS TPEJICTABUTEIHCTBA M TMOJHOMOYHS B TPAKIAHCKOM
npase // XKypnan poccuiickoro mpasa. — 2016. — Ne 8. — C. 103.
2 bparunckuit M.U. JloroBop nopyuenus // XozsiictBo u mpaBo. — 2011, — Ne 4. (mpunoxenue). — C. 136.
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Takum oOpa3oM, TpeThbU JHIA TMPU 3aKIIOYECHUU CHCIOK C MpEeACTaBUTEIEM
COOOpa30BBIBAIOT CBOM JEHCTBHUS C BHEIIHUM DJIIEMEHTOM — BOJEU3bSBICHUEM
IIPEACTABISAEMOrO, BBIPAXKECHHBIM B JIOBEPEHHOCTH, BBIJAHHOW MPEACTABUTEI0 W
IIOATBEPKAAIOLIEN €ro IOJHOMOYHMS 10 COBEPLICHUIO TaKOM CHEJIKM OT WMEHHU
npexacrapiagemMoro’. IIpuueM BpeMEHHbIE pPaMKU TakKMX JCHCTBMH TPETHUX  JIMII
OTPAaHUYMBAIOTC MOMEHTOM, KOIJla UM CTaj0 M3BECTHO O TAKOM BOJIEU3BSABICHUU, U 10
MOMEHTa, KOrJa MM CTaJl0 HM3BECTHO OO0 HM3MEHEHHWHM WIA OrPAaHUYECHHUH, WU K€
IPEKpallCeHU  TOJIHOMOYMS  IIPEACTAaBUTENSI B  CBSI3M C  BOJICU3BSABICHUEM
IIPEACTABIIIEMOI0 UJIU 110 UHBIM 3aKOHHBIM OCHOBAHUAM. B IIpOTUBHOM cilydae HE MOXKET
OBITH O0OecreueHa HeoOXoAuMas 3aluTa YCTOMUMBOCTH TPaXKIaHCKOTO 000pOTa.

BosBpamascb K OTHOIIEHUSAM CTOPOH B IIPABOOTHOLICHUH KOMMEPUYECKOIO
MPEACTABUTENBCTBA, HEOOXOANUMO BBLACIUTHh 00A3aHHOCTH AoBeputesss. OHU SBISIIOTCS
o0lMMU TpH  3aKIIOYEHUH JIOTOBOpa MOPYYEHHUs g OOIIErpakJIaHCKOro U
KOMMEPUYECKOTO MPEACTABUTENBLCTBA U coaepkarcs B ¢T. 975 'K POD.

Bpitaya  1OBEPEHHOCTM  NMOBEPEHHOMY  OTHOCHUTCS K  IIEPBOOYEPEIHBIM
00s13aHHOCTSIM JOBEPUTENIS, TaK KaK B HEH yKa3bIBAIOTCA T€ IOPUAMYECKHUE JIEHCTBUS, HA
KOTOpPBIE YNPABOMOYEH IOBEPEHHBIM B COOTBETCTBMHU C J0roBopoM. Kommepueckuit
MPEACTABUTENb MOXKET Ha4aTh JEHCTBOBATh U 0€3 TOBEPEHHOCTH, E€CJIH B IOTOBOPE YETKO
yKa3aHbl €ro nojHoMouus. Cam JOBEpUTENb WM MPEACTABISEMbIA 3aMHTEPECOBAaHbI B
BBINIOJIHEHUN JTaHHOM OOSI3aHHOCTH MPEXJE BCEro, Tak KaK OTCYTCTBUE YKa3aHW Ha
IIOJIHOMOYHS MPEACTABUTENS WIA ITOBEPEHHOIO B JOTOBOPE WM JOBEPEHHOCTHU JIMILAECT
€ro Ipasa COBEpILIATh IOPUANYECKUE NEHUCTBUA OT MMEHM U B MHTEpEcax KIMEHTA, 4To,
COOTBETCTBEHHO, HCKJIIOYAET HACTYIUICHUE FOPUANYECKHUX MMOCIEACTBUM Y MTOCIEIHETO.

3aKkoHOIaTeNb NPEyCMOTPET HEKOTOPBIE CIy4Yau, KOTa Bblada JOBEPEHHOCTH HE
aBisieTcst 00s13aHHOCThIO joBeputens. ['K PO, a uMenHo Hopma, nipeaycMoTpeHHas 1. 1
CT. 975, OTHOCHT K TaKUM CJIy4asiM CUTyallM, KOTJa JIMIO YIIOJTHOMOYEHO Ha COBEPILICHHE

JCHCTBUM OT 4y>KOr0 UMEHHU M B UYKHUX MHTEpEcax B CBSI3U C OOCTAHOBKOM, TO €CTh €ro

! Xetigenn @.C. HeneicTBUTETBHOCTD CAETOK MO POCCHICKOMY TPaKIAaHCKOMY MpaBy — U3. 2-€, JIOM. —
M.: KOpaiir, 2010. - C. 9.
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MOBEJCHUE BBITEKACT U3 OKpYyXKaromied oOcTaHOBKH. [Ipumepbl Ha3BaHHBIX CUTYyalUui
npuBoaarcs B 1. 1 ct. 182 'K PO.

OTHOIIIEHUST MEXTy TPEIPUHUMATEISIMU CKIIABIBAIOTCA C IPUMEHEHUEM OCOOBIX
JIOTOBOPHBIX KOHCTPYKIIUK M 00br4aeB. McXo/ast U3 3TOro MOXKET CJIEIOBAaTh M XapakKTep
OKpYXaromied OOCTaHOBKH, BIUSIOMNANA HA OO0S3aHHOCTh JIOBEPUTENS  BBIIATH
JIOBEPEHHOCTb.

HcnonHenne 00s13aTeabCTBA MOKET OBITh BO3JIOKEHO JOLDKHUKOM Ha TPETHE JIULIO,
€CJIM U3 3aKOHA, MHBIX IMPABOBBIX AKTOB, YCJIOBUN WM CYIIECTBa 0053aTelIbCTBA HE
BBITEKAECT 00S3aHHOCTh JIOJKHUKA UCIIOJHUTH 00513aTENbCTBO JINYHO. B COOTBETCTBUM €O
ct. 313 'K P® Ha kpeauTopa Bo3naraercs 0OS3aHHOCTb NPUHATh TAKOE HUCIOJHEHHE,
KOTOPOE MPEAJIOKEHO TPEThUM JIMIIOM 3a AOLKHHKA. O0A3aTeNbCTBO MPEKPALAeTCs €ro
UCIIOJIHEHHEM, 4YTO, O€3yCIIOBHO, MPEBpPAlIAET HCIOJHEHUE B CAMOCTOSITEIBHOE
opuaudeckoe aeiictsue. OJHAKO HOpMa, YCTAHABIMBAIOLIAS BO3MOXXHOCTh IMOJTHOMOYUS
SABCTBOBAaTh M3 OOCTAHOBKH, B KOTOPOM JIEHCTBYET NpPEACTaBUTENIb, B COBOKYITHOCTH C
HOpMOU, ycTtaHOBIeHHOU cT. 313 'K P®, no3BossieT caenarsh BHIBOA O HEOOS3aTEIbHOCTH
3aKJIK0YaTh JIOTOBOP IOPYYEHHMS M BBIIAaBaTh JIOBEPEHHOCTh HA COBEPUIEHUE 3TOrO
neucteud. Tak, HarmpuMep, MO JOTOBOPY INOCTaBKHM IOCTaBIIMK MOYKET NEPENOPYYUTH
OTTpY3Ky TOBapa CBOEMY IOCTABIIMKY B aJpec Nokymnareins. B 3Tom ciydae BTOpOM
IIOCTAaBUIMK JEHUCTBYET HA OCHOBAHUM BBIJIAHHOM €My OTIPY304YHOM pa3HapsIKH, HO HE
JNOBEpPEHHOCTU. Tak ke B JOroBope MOApsAAa MOAPATUUK IMOPYYaeT CyONOApSIIUUKY
nepenarbh UCIOJIHEHHOE 3aKa3uMKy. B KpeAUTHBIX NMPAaBOOTHOLICHHSX JAEHCTBYET TO e
npaBuiia, Korga OaHK IMpH BblJaue LEJIEBOr0 KpeauTa IepelaeT JCHEKHBIE CpelCTBa,
OyTeM MEPEYMCICHHUs] UX Ha CYET JIMIA, O0S3aHHOrO MpeJa 3aeMIIMKOM, a HE CaMOMY
3aeMIuKy. B mpuBeAeHHBIX BbIIIE ClIydasXx HE TpeOyeTcsi 00s3aTeiabHOE 3aKIIoYeHHUEe
JIOTOBOpa TMOPYYEHUS] HA UCIOJHEHHE 0053aTeNbCTBA TPETHUM JIMIIOM, TaK Kak
MOJIHOMOYHSI 3TOTO TPETHErO SIBCTBYIOT M3 KOHKPETHOW OOCTaHOBKH, MMEIOIIEH MECTO B
IIPAaBOOTHOUIEHUSAX MEXKy NPEITPUHUMATEISIMHU.

[Ipy mnopyyeHuUM MNPEACTABUTENIO UCHOJHEHUS KOHKPETHOTO IOPUAMYECKOrO

JNEUCTBUS TPEJICTABIIIEMBINA JOJDKEH MPEIYCMOTPETh TE€ HU3AEPKKHU, KOTOPHIE IPU 3TOM
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MOHECeT TpencraBuTenb. [lo  JOroBOpy MpeACTaBIsEMBbIM JIOJDKEH 00eCIeYHTh
MIPEACTaBUTENSI HEOOXOAUMBIMHU JIJISL €T0 JEATEIEHOCTH CPEJACTBAMH, a TAK)KEe BO3MECTUTh
BCE TIOHECEHHBIE MM IPH 3TOM pacxojsl. EciiM JOroBOpoM Takwe YCIOBUS HE OBLIH
YCTaHOBJICHBI, JaHHAsI 00A3aHHOCTh BCE PABHO BO3JlaraeTcs Ha mpenacrasisieMoro. OIHaKo
JUTSL TOTO, YTOOBI M30€kKaTh TEXHUYECKHX MPEMSATCTBUNA CTOpPOHAM CJEAyeT 3apaHee B
JIOTOBOpPE  OTOBapHBaTh BOIPOC TPEABAPUTEIHLHOTO OOECIICUCHHs] IPEIACTABUTEIIS
CpencTBamMH, HEOOXOTWMBIMHU JJISI WCIIOTHEHUS WM CBOUX OOS3aHHOCTEW, WM KE O
MIOCTIEAYIONIEM HUX BO3MEIIEHUH, a TaKKE€ O BO3MEIICHUU HEIMPEIBHUICHHBIX PACXOJ0B U
U3JIEPKEK, CBS3aHHBIX C HCHONHEHHWEM TopydeHus. OCOOEHHO HTO BaXHO IMPHU
WCIIOTHCHUM TIPEACTABUTEIEM OOS3aHHOCTEH TIO 3aKIIOYCHHWIO CAEJIOK OT HWMEHHU
IPEICTaBIIIEMOr0, Ta KaK B TAKOM CJIy4ae 3aTparuBaloTCsl UHTEPECHl TPEThUX JIHII.

[To obmemMy npaBmity o0 00s3aTeNbCTBaX MPEACTABISAEMBIN JOJDKEH MPUHATH OT
MIPEACTABUTENSI HCIIOTHEHHOE WM TI0 JIOTOBOPY, KOMM B JaHHOM CJydae SBIISETCS
JOKyMEHTAIMs, TOATBEP)KIAI0NIasi COBEPIICHHE CHCIKH WJIA WHOTO HOPHUIUYECKOTrO
JEUCTBUS B TIOJNB3Y MPEACTABISIEMOT0, OTYETHOCTh O TPOJETaHHOW paboTe, a TakkKe
UMYIIECTBO, TMOJYYEHHOE MM IO CHIENKE OT KOHTpareHta. J[oroBop ¢ KOMMEpPYECKHUM
MPEICTaBUTENIEM SIBJISIETCS BO3ME3IHBIM, IMOATOMY IMPEACTABISIEMBIM 0053aH BPYYUTH
MIPEACTABUTEIIO BO3HATPAKICHUE, a MPEJCTABUTETh 00s13aH €T0 IPUHSTH.

Takum o0pa3oM, KOMMEPUYECKOE MPEICTABUTEIHLCTBO TMPEACTABISIET COOOM
Pa3HOBHIHOCTh OOIIETPaKIAHCKOTO MpeACTaBUTEIbCTBA. OMHAKO MAaHHBI WHCTUTYT
MOJTHOCTBIO C(POPMUPOBAJICS U UMEET Kak oOIlre, POJIOBbIe, TaK U OCOOCHHBIC, BUOBHIE,
PU3HAKK, OTpaxKaromue ero crnenuduky. JanHpie mpaBoOTHOMICHUS CHEUGUIHBI U3-3a
0co00il cdepbl AEATENIBHOCTH CYyOBEKTOB — MpeANpUHUMATEIbCKONW. B rpaxkmaHckom
3aKOHOJIATEJILCTBE CYIECTBYET HEMAJIO MCKIIOUYCHUNW U CHEIUATBHBIX HOPM IS
CyOBEKTOB, 3aHUMAIONIUXCS TMPEANPUHUMATEIBCKON JIESITCIBHOCTBIO, O3TO  HAIIIO
OTpaXE€HWE W B KOMMEPUYECKOM TMpEICTAaBUTEILCTBE, OoJiee TOro, omopa Ha
MPEANMPUHUMATEIECKYIO JIEATeLHOCTh ChopMHUpOBaa OOJBIIOE KOJIUYECTBO TPABHI B
IIPABOOTHONICHHUSX KOMMEPYECKOTO TMPEACTaBUTEILCTBA, YTO, OE3yCIIOBHO, HAIILIO

OoTpakeHue B Habope IpaB U 00A3aHHOCTEH CTOPOH.
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Takum 00pa3om, IPaBOBOE MOJIOKEHUE KOMMEPUECKOTO MPEACTaBUTENS BBITEKAET
M3 €ro craryca npeanpuHuMarens. Bmecte ¢ TeM, OTHOIIEHHS KOMMEPYECKOIO
IPEICTaBUTENIbCTBA UMEIOT CBOM OCOOCHHOCTH, OT KOTOPBIX 3aBUCUT HAOOp MpaB u
00s13aHHOCTEN KOMMEpPUYECKOro TMpeacTaBuTeNs. Mexay TeMm, mpaBa M O0S3aHHOCTU
KOMMEPUECKOTO TMPEJICTAaBUTENsI B 3aKOHOJATENbCTBE OTPaXXEHbI  (pparMeHTapHo,
pacnoyioxkeHbl B pa3Hbix TiaBax ['K P®, 4To oOCHOXHSET NOHUMAaHUE JIaHHBIX
MPaBOOTHOUIEHUI Y MPUMEHEHHE HOPM MpaBa.

Heobxoaumo chopmynupoBaTh coJepKaHHe MPABOOTHOUIEHUH KOMMEPYECKOTro
[PEICTaBUTENIBCTBA, 3AKOHOJATEIBHO 3aKPENUTh AJTOPUTM HCIOJHEHHS CTOPOHAMU
YCIOBHM JIOrOBOpa, a TaKXe YETKO O00O03HAUYWUTh MPAaBOBOM CTaTyC KOMMEPYECKOIO

MpCacCTaBuUTCIIA.

3.2. OTBETCTBEHHOCThH KOMMEPYIECKOro nmpeacraBureisi

Tak Kak KOMMEPYECKMM TMpeACTaBUTENb SIBISETCS OJHUM U3 YYaCTHUKOB
TPaXKJAHCKOTO 000poTa, Ha HEero pacnpoctpansoTcs HopMbl ['K P®, ycranaBiuBatomme
OTBETCTBEHHOCTh 3a HapylIeHHe 00s3aTenbcTB. KoMMepueckuil mpencTaBuTeNb, Kak U
mo00i MpeanpuHUMAaTeNb, OCBOOOXIAETCS OT OTBETCTBEHHOCTH TOJBKO B OJHOM
ciaydae — B ciydae (Ghopc-MaKOpHBIX 00CTOATENhCTB. Heo0X0MUMO MOIYEpPKHYTh, YTO K
TaKUM OOCTOSITEJIbCTBAM HE OTHOCSATCS: HapylIeHUe OOS3aHHOCTEH CO CTOPOHBI
NapTHEPOB KOMMEPUECKOTO IMPEACTABUTENS,, OTCYTCTBHE Ha PBIHKE HYKHBIX IS
UCIIOJIHEHUS TOBAPOB, OTCYTCTBUE Y JIOJDKHUKA HEOOXOAMMBIX JICHEXKHBIX cpeacTB. Kpome
TOT0, KOMMEPYECKHI MIPEACTABUTENIb OTBEYAET 3a ACHCTBUS CBOUX PAOOTHUKOB U TPETHUX
JIULL.

['paxianckoe  3aKOHOJATENBCTBO  IPEANOJAracT pPa3yMHOCTb JCHUCTBUM U
T0OPOCOBECTHOCTh YYACTHUKOB TPAXKIAHCKUX MPABOOTHOILICHUM mpeamnosaraercs (1. 3
ct. 10 TK P®). [IpaBuno o pa3zyMHOCTH U JTOOPOCOBECTHOCTH, SIBIISASCH OOIIUM JJISI BCEX
YYaCTHUKOB Tpa)kJIaHCKOro 000poTa, pacnpocTpaHseT CBOe JICHCTBUE W Ha

KOMMCPUYCCKOI'O IIPCACTABUTCIIA.
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Kpome »9TOro, [neWcTBUS KOMMEPYECKOIO  MPEACTABUTENS HE  JOJDKHBI
OCYILIECTBIISITECS UM C HAMEPEHUEM NPUYMHUTH BpEd APYromy JUIly, OOOMTH 3aKOH C
IPOTHUBOIIPABHOM 1IEJbIO, a TaKXe 3JI0yNoTpedsiATh NpaBoM B HHBIX (opmax B
COOTBETCTBHHM C IIPABUIJIOM, YCTaHOBJIEHHBIM II. 1 cT. 10 'K PO.

B cootBerctBum ¢ m. 2 cT. 9 'K P® koMMepyeckuil mpencTaBUTENb, KaK JIIOO0H
TpOXIAHUH WM OPUAUYECKOE JIMIIO, HE BIpPaBE OTKA3aTbCi OT OCYIIECTBICHUS
npuHaIexammx eMy mnpa. [TogoOHbBI OTKa3 HE BJIEUET MpPEKpalleHUus ITHX IpaB, 3a
UCKIIFOYEHUEM CIIy4aeB, MPSMO MPEAYCMOTPEHHBIX B 3aKOHE.

OO61mre HOpMBbI 00 OTBETCTBEHHOCTH 32 HAPYIICHHE 00513aTEIhCTB, YCTAHOBICHHBIC
rnaBod 25 I'K P®, pacnpocTpaHstoTcsi W Ha KOMMEPYECKUX TNpeAcTaButTenci. B
COOTBETCTBHUH C TPAXKJTAHCKUM 3aKOHO/IaTETLCTBOM HA HETO BO3JIAral0TCsl 00SA3aHHOCTH T10
BO3MEIIECHUIO JIOJKHUKY YOBITKOB B cOOTBeTCTBMU cO cT. 393 'K P®. D10 mpaBumiio
JNEeUCTBYeT U B TOM Cilydae, Korja Takas (opMa OTBETCTBEHHOCTH HE YCTAHOBJICHA
noroBopoM (cT. 15 I'K P®). Takoe nmpaBuio cripaBeIMBO, UCXOAS XOTs ObI U3 TOTO, UYTO
KOMMEPUYECKUM MPEe/ICTABUTENb SIBJISICTCS MPEANPUHUMATENIEM, a MPEANPUHUMATEIbCKON
NPU3HAETCA «CaMOCTOSITEIbHAsA, OCYIIECTBISIEMass Ha CBOM PHUCK JIESITEIbHOCTD,
HaIpaBJIeHHAs Ha CHCTeMaTH4ecKoe rnoxydeHue npuobum» (a63. 3 m. 1 cr. 2 'K PD).

I1. 3 ct. 401 TK P® ycraHoBieHo ocoboe MpaBuiio, ONpeIestoliee MOBBIIIEHHYIO
OTBETCTBEHHOCTh ISl TPEINPUHUMATENS] B Cllydae, KOrJa OH IMpU OCYIIECTBICHUU
MPEANPUHUMATEIIBCKON JEATEIbHOCTH HE WCIOMHUI 0053aTeNbCTBO WU UCIOJIHUI €r0
HeHajuIeKanmM  oOpazoM. Kpome TOro, KOMMEpPYECKHMH TIPEICTaBUTENIb HECeT
OTBETCTBEHHOCTh 3a JICUCTBHUSI CBOMX PAaOOTHUKOB B cooTBeTCTBUH cO CT. 402 'K PD, a
TaKXe 3a JEUCTBUS TPETHUX JIUIl B COOTBETCTBUM CO CT. 403 ['K PO.

OTKpbIBasi KOMMEPYECKOE MPEACTABUTEIIbCTBO W COCTAaBIsAsE MPU 3TOM TEKCT
JIOTOBOpa, ClieyeT MOoApOOHEe ONpeNeNsaTh Kpyr MpaB U 00S3aHHOCTEH KOMMEpPUYECKOTO
peACTAaBUTEIISI, MOJYMHEHHBIX €My JIMIl, a TakKXe MpeaycMaTpuBaTh €ro JOTOBOPHYIO
OTBETCTBEHHOCTh. 3aKOH pa3pellaeT 3aKIYEeHHEe C KOMMEPYECKHM MpEICTaBUTEIEM

JIOTOBOpA O TMOJIHOW MaTepUAIbHOM OTBETCTBEHHOCTH.
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B cBs3M Cc TeM, YTO KOMMEPYECKOE IPEACTABUTENBCTBO MPEANOJIAracT YIUIaTy
BO3HATrPaXICHUS MPEACTABUTENIO, JOTOBOP HOCUT BO3ME3JHBIM XapakTep. YKa3aHHOE
00CTOSITENBCTBO MOCIOCOOCTBOBAJIO MOJYYEHUI0 KOMMEPUYECKUM MPEACTABUTENIEM IpaBa
yIIEPKUBATH 32 COOOM MOTYyUEHHBIE OT KOHTPAreHTa Jijisi JOBEpUTEIsl BEIU B 0OecTieueHre
CBOUX TpPEOOBaHUI MO JOTOBOPY MOPYUYEHHUS, TPEOOBATh BO3MEIICHUSI TOHECECHHBIX UM B
CBS3M C BBHINOJHEHUEM TIOPYYECHHUS HU3ACPKEK U  o0ecrnedeHus: CpejCTBaMU,
HEOOXOJIMMBIMM  JIJISI MCIOJIHEHUSI TOPYYEHHs, a Takke TpeOoBaTh BBIILIIATY
MPUYMUTAIONIETOCS €My 10 J0roBopy BosHarpaxiaeHus (m. 3 ct. 972, cr. 359 'K PO).
KoHbIOHKTYpa phIHKa CKJIOHHAa K OBICTPOMY HM3MEHEHMIO, B CBSI3M C YE€M BO3pacTacT
BO3MOKHOCTh KOMMEPUYECKOTO TMPEACTaBUTEN BCE OOJbIIE OTCTYNaTh OT YyKa3aHUU
noBeputens. B coorBerctBum ¢ 1. 3 cr. 973 'K PO komMMmepUecKuil IpeacTaBUTENb UMEET
MpaBO OTCTYINaTh B HMHTEpPEcax JOBEPUTENs OT €ro ykazaHui 0e3 mpelBapUTEIbLHOIO
3anpoca 00 3Tom. CoriacHO HOpME, YCTaHOBJIEHHOW B YKa3aHHOMW CTAaThe, IPEICTABUTEIb
00s13aH yBEJOMHUTH OO0 OTCTYIUICHUU JOBEPUTENIE B Pa3yMHBIM CpPOK, OJHAKO, €CIH B
JIOTOBOPE ATOT BONPOC OrOBOPEH HHAye, TO MNOJO0OHOE TMOBEJECHHE KOMMEPYECKOIO
MIPEICTaBUTEIIS HE 00s13aTEIbHO.

KoMmmepueckuii mpencTtaBUTeNb  SBISETCS MNPO(EeCCUOHATBHBIM — YYaCTHUKOM
rpaXJIaHCKOTO 000pOoTa, 4YTO MPEANOoJaraeT MPEabSBICHUE K HEMY TMOBBIIICHHBIX
TpeboBanmii. K npumepy, npu HUCNOIb30BaHUA CTOPOHAMH JOTOBOpPA CMEIIAHHOTO THUIIA,
TO €CTh JOTOBOpa MOPYYEHHS] C y4acTHEM B KayeCTBE IOBEPEHHOTO KOMMEPUYECKOIO
IPEICTaBUTEINS, OJHOCTOPOHHEMY OTKa3y OT HCIIOJHEHHUS 00s53aTeIhCTB IO JOTOBOPY
JOJDKHO TIPEIIIECTBOBATh YBEJOMIICHHE OO0 ATOM JPYrod CTOPOHBI, CPOK ISl TaKOTO
YBEJAOMJICHUS COCTaBJIsIeT He MeHee, yeM 30 nHel, eciu Oojiee IIUTEIbHBIM CPOK HE
MpeayCMOTpeH caMuM joroBopoM nopyuenus (n. 3 crt. 977 I'K P®). Tonbko onHO
UCKJIFOUEHUE CYUIECTBYET JIs 3TOr0 MpaBuia — €CJIM KOMMEpPYECKUM Mpe/ICTaBUTENIEM
BBICTYIAET IOPUANYECKOE JUI0, KOTOPOE HAXOJIUTCA B MPOLECCE peopraHu3aliu, TOoraa
JIOBEPUTENIb OCBOOOXKIACTCS OT OOSI3aHHOCTH TPEIBAPUTEIHLHO YBEIOMIISTH JAPYTYIO

CTOpOHY 00 OJJHOCTOPOHHEM OTKa3e.
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B ciayyae 0THOCTOpPOHHETO OTKa3a KOMMEPYECKOTO MPEICTABUTENS OT UCIIOJHEHHUS
JAHHOTO €My TNOpY4YeHHUS OH O00s3yeTcsl BO3MECTUTH JIOBEPUTETIO0 BCE IMOHECEHHBIE
nociueHUM YObITKH. Brnpouewm, Takas e 00A3aHHOCTh BO3JIAraeTcs U Ha JIOBEPUTEI,
OTKa3aBIIETOCS OT MCIOJHEHUs 00s3aTeNbCTB IO JAOrOBOPY B OJHOCTOPOHHEM IOPSIJIKE
(mn.2u3ct. 978 'K PO).

HekoToppiMu aBTOpaMu yKa3bIBaeTCs Ha (QPUAYIHMAPHOCTh B3aUMOOTHOILLIEHUI
MEKJy NPEACTABIAEMBIM W KOMMEPYECKMM IPEACTABUTENIEM, TO €CTh IPUCYTCTBUE
JUYHOCTHBIX, JIOBEPUTEIBHBIX OTHOUIEHHH. OnHAako OOJIbIIOE 3HAYEHHWE B TaKHUX
OTHOIIEHHUSX HUIPaeT, CKopee, cdepa HX CYIIECTBOBAHUS — NPEIIPUHUMATEIbCKAS
JEeSATEIbHOCTh, OTCIOJAa BBITEKAIOT W OCOOEHHOCTH MPAaBOBOIO PETYIMPOBAHUS JTAHHBIX
npaBooTHomeHu.  Kommepueckuil  mpeacraBuTeNs W JOBEPUTENb  BCEraa
MpEANPUHUMATENH, CIEHU(PUKA UX ACATEIBHOCTU MPEIOIaracT HaJIMYue JI0roBOpa Kak
OCHOBAaHMSI BO3HUKHOBEHUS B3aUMOOTHOIIEHUN Mexay HUMH. OOBIYHO 3TO JOTOBOP
IIOPYYEHUS.

3aKiro4asi JOroBOp ¢ KOMMEPYECKHM IPEICTABUTENEM, TOBEPUTEINb UCIIONB3YET B
COOCTBEHHBIX MHTEpecax MpOQecCHOHATIbHbIE HABBIKU IMOCIEAHEr0, €ro JEeJOBbIE CBA3M,
peIyTaLHnIo, OIBIT, IEJIOBbIE KOHTAKTHI U CIIELUANIbHBIC IT03HaHuA. [Ipu aToM noBepuremnto
COBEpILIEHHO HE 00s53aTeJbHO HMMETh € KOMMEPYECKHM TPEJICTABUTENEM JINYHO-
nosepuTenbHble  OTHOIEHHs ). COOTBETCTBEHHO, 3TO HAaXOAUT CBOE OTPAKEHUE B
OCOOEHHOCTSIX JOTOBOpa IMOPYYEHHUs, KOIJa CTOPOHOM BBICTYNAET KOMMEpPYECKUN
OpeaCcTaBUTeNb, (GUAYLHUAPHBINA 3JEMEHT, NPUCYILUNA OOBIYHOMY JOTOBOpPY MOPYYEHHUS,
ocnabeBaer.

Ha oTHOIIEHNST KOMMEPUYECKOTO MPEACTABUTENBCTBA IOMUMO CHIELHAIBHBIX HOPM
pacrnpocTpaHsieTcss JeiicTBMe OOmMX MpaBWwil O mpeacraButenbcTBe. CorjacHo
nonoxeHusiM cr. 182 'K P® ocHoBaHMEM AEHCTBHI NPEACTABUTENSA SIBISETCS NPSIMO
BBIDQ)KEHHOE B JOBEPEHHOCTH, YKa3aHUM 3aKOHA WM aKT€ YIOJIHOMOYEHHOTO

rocyaapCTBCHHOIO HWJIM MYHHIUIIAIBHOIO OpraHa IIOJIHOMOYHNH. OTO MOJHOMOYHE

! 3aBugoB b. JloroBop KOMMEPYECKOTO IMPEICTaBUTEIbCTBA KaK HEMPABOMEPHO 3a0BITHI MHCTHTYT
rpakaanckoro npasa // Komnerus. — 2013. — Ne 11. — C. 23.
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BBIpA)KAeTCs B IIPaBe MPEICTABUTENS BBICTYNaTh O 4yKoro uMeHu. [IpencraBurenb MOXKeT
COBEPIIATH CACIKH OT UMEHH U B TOJIB3Yy JAPYTOTro JHIlA MPU YCIOBUHM HAJIWYHS Y HETO Ha
TO MPSAMO BBIPAXKEHHOT'O MOJHOMOYHSA. TOJIBKO B TAKOM CIIy4ae COBEPILICHHBIE CACIKH WU
UHBIC IOPUANYECKUI AEHCTBUS MPEACTABUTEINS TIOBJIEKYT BOSHUKHOBEHHE, U3MEHEHUE UITU
MIpEKpaIieHue MpaB U 00s13aHHOCTEN IS TTPEACTABISIEMOTO.

Panee cnenku, coBeplICHHBbIC MPEACTABUTEIEM OT MMEHH TMPEJCTABISIEMOrO UM
JUI1A, HO B OTHOIIECHUU CeOsl TUIHO, TPU3HABAIMCHh HUITOKHBIMHU. Celidac Takue CIeTKH
SABJISIIOTCS. OCHOPUMBIMH M MOTYT OBITh MNpPHU3HAHBI HENCUCTBUTEIBHBIMU IO HCKY
IPEICTaBIIIEMOr0, €CJIM OHU HapymaloT ero uHrepeckl (1. 3 cr. 182 'K PO).

bpeMs noka3bIBaHUS TOTO, YTO MHTEPECHI MPEACTABIIEMOTO HE OB HAPYIIICHBI, B
JTAHHOM CJIy4ae BO3JIaraeTcs Ha MPeICTaBUTEIS.

B cyneOHol mpakTuke moJo0HbBIN MOX0/1 BCTPEUACTCS PEAKO.

Hanpumep, mexay 6ankom (kpeautopom) u OOO «3Be3na» (nmanee — oOIIECTBO
«3Be3na») B nwuie aupektopa A.IL benozepoBa 3akitoueH KPEAUTHBIA JIOTOBOP, IO
YCIIOBHSIM KOTOPOTO KPEAUTOP MPEAOCTaBIACT 3aeMIIuKy KpeauT B cymme 25 000 000
pyOnelt 1yisi TOTIOMHEHUsT OOOPOTHBIX CPEACTB, a 3aeMIIUK OOS3yeTcsl BO3BPATUTH
MOJIyYCHHBIC JICHEKHBIE CPEACTBA B CPOKM M Ha YCJIOBHUSX, MPETyCMOTPEHHBIX
noroBopoM. B oOecrieueHne WCMOTHEHUS 00S3aTENBLCTB 3aeMIUKAa 10 JTAHHOMY
KPEJIUTHOMY JIOTOBOPY MEXAy OaHKOM (KpeauTopoMm) U o0mecTBoM «CeBEpCKCTEKIION
(mopyuutenem) B nuuie A.Il. beno3eposa, nelicTByOIIEro Ha OCHOBaHUU JJOBEPEHHOCTH OT
30 aBrycta 2006 r. Ne 30/08, BeIIaHHOM reHEpaTbHBIM JUPEKTOPOM OOIIECTBA, 3aKIIOUCH
JIOTOBOp TOpy4yuTenbcTBa. Kpome TOro, B oOecnedyeHHe HCIOTHEHUsI 00s3aTeIbCTB
3aeMIIMKa M0 YKa3aHHOMY KPEIUTHOMY JOTOBOPY MEXIy OaHKOM (3aj0rojepKareyieM) 1
obmectBoM «CeBepckcTekiio» (3anorogarenem) B nuiie A.Il. benoszeposa, nelicTByroiero
Ha ocHOoBaHUM JoBepeHHOcTH OT 30 aBrycra 2006 r. Ne 30/08, 3akitoueH IOroBOp 3ajiora
ot 04 nexadpst 2006 r. Ne 225/2006.

HckoBoe TpeboBaHrEe O MPU3HAHUU HEACHCTBUTEIHHBIM JOTOBOPA MOPYUIUTEIIHCTBA
OCHOBaHO Ha TOM, YTO JIOTOBOP OT MMEHH OOIIECTBA TOJIMMCAH HEYHMOJHOMOYCHHBIM

auuoM — A.IL beno3epoBeiM, NEHCTBYIOIIMM Ha OCHOBAaHUU JIOBEPEHHOCTH, BbIJAHHOU
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reHepanbHbiM gupekTopoM A.M. [IlapkoBbIM, KOTOpBIi Ha MOMEHT €€ BblAauu ObLI
OCBOOOXKICH OT 3aHMMAaeMOW JOJKHOCTH PEIICHHEM BHEOUEPEIHOTO O0IIero coOpaHwus
aKk1oHepoB obmIecTBa «CeBEPCKCTEKION.

OTtka3biBasi B YJIOBJIETBOPEHUH UCKA, Cy/Ibl TPEX MHCTAHIUMN UCXOIUIIU U3 TOTO, YTO
noroBop mopyuntensctBa oT 04 nexadps 2006 r. Ne 228/2006 moamucaH OT HWMEHH
oOmiectBa «CeBEpCKCTEKI0» YIOJTHOMOYEHHBIM JIMIIOM, IMOCKOJBKY JIOBEPEHHOCTH OT
30 aBrycra 2006 t. Ne 30/08 cooTBeTcTBYeT TpeboBaHusM cT.cT. 53, 155, 182, 185 'K PD.
I[To muenuto cynoB, A.IL beno3zepoB mMen mnpaBo NOANKMCHIBATH JOTOBOP, TaK Kak
noBepeHHOCTh eMy BblaHa 30 aBrycra 2006 r., T.€. B IEpUOJ] IOJTHOMOYHUI F€HEPATIBLHOTO
nupektopa obmectBa A.M. [llapkoBa. HoBblii renepanbHbiii qupexktop A.B. Jlyngonanos
Ha3HaveH ToJibko ¢ 31 aBrycra 2006 r.

[Ipesuanym Briciiero Apoutpaxksnoro Cyaa (nanee — BAC) PO B IlocranoBienuun
oT 16 urons 2009 r. ykasan, 4Tto CyJibl HE JAJIM JIOJDKHOW MPABOBOM OLIEHKH CJIEAYIOIIAM
00CTOSITEILCTBAM: JIOTOBOP MOPYUYUTEIHCTBA OT UMEHH O0I1IecTBa «CeBEPCKCTEKIO» IO
JNOBEPEHHOCTU 3aKkitoueH npencrasutenem A.Il beno3epoBeiM, UM K€ Kak JTHPEKTOPOM
oOmecTBa «3Be3/1a» 3aKII0YEH OOECIICUCHHBIN MOPYYUTEIHCTBOM KPEIUTHBIN JTOTOBOP C
6ankom. [lpu stom A.Il beno3epoB sBiIseTCS €AMHCTBEHHBIM YYaCTHMKOM OOIIECTBA
«3Be3ga». Takum o00pa3oM, TMPEACTABUTENb 3aKIIOUMI  O€3BO3ME3NIHBIN  JAOrOBOP
NOPYYUTEIbCTBA, BIEKYIIU BO3HUKHOBEHHUE Yy MPEACTABISIEMOrO0 3HAYUTEIIBHOTO
JIEHEKHOTO J10Jira, MO CYIIECTBY, B CBOIO MOJIb3Yy, TPpEeHEOperas TeM caMbIM UHTEpECaMu
NPEACTABISIEMOr0 B LIEJISIX CBOEW BbIrojbl. baHk He mor He 3Hath, yTo A.Il. benosepos
NpEACTaBIsAECT OJHOBPEMEHHO M TMOPYYUTENsA, M 3aEMIIUKA, I[IOCKOJIbKY SIBJISLICS
KPEAUTOPOM KaK B OIHOM, TaK U B Jipyrom pgoroope. [IpumenurensHo k m. 3 ct. 182
'K PO Takue nedcTBUs TpakIaHCKUM 3aKOHOAATEIBCTBOM HE JOMYCKAIOTCS. 3aliuTa
npaB TMPEACTABIIEMOr0 B JTOM CJIydae OCYIIECTBISACTCS TOCPEICTBOM TPU3HAHUS
OCIIOPUMOM  CHIEJKU  HENEUMCTBUTEJIBHOM W  INPUMEHEHHUEM  TOCJHEACTBUU €€

HeJICHCTBUTEILHOCTH .

! TlocranoBnenue IIpesmamyma Bricmero Apoutpaxuoro Cyna Poccuiickoit ®enepanuu ot 16 wroHs
2009 1. Ne 17580/08 mo memy Ne A40-65399/07-29-602 // CnpaBouyHo-1ipaBoBas cuctema «KOHCYIbTaHT
[Tmrocy. — DneKTpoH. TeKCT. AaH. — JIOKyMEHT OImyOJIMKOBaH HE ObLI.
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Bce yamie pgaHHbIE CHENKM OLICHHMBAKOTCS CyAaMU Kak HUYTOXHble. Hampumep, B
ApOutpaxusiii cyn Kypranckoir obmactu oOpatwics WIT B.K. Xunua ¢ HCKOBBIM
3asBiieHreM O B3bickaHun ¢ OO0 «BepTukanby 3aI0J>KEHHOCTH 0 JOTOBOpaM 3aiiMa B
obmeit cymme 555000 py6. Kak cruemyer w3 maTepuajoB Jeja, MEXIY HMCTIIOM
(3aliMOaBIIEM) W OTBETYUKOM (3aEMIIMKOM) 3aKIIOUYEHBI JIOTOBOPHI OECIPOIICHTHOTO
3aiima. Hu B 0JHOM U3 JIOrOBOPOB CPOK BO3BpaTa He ObLI ycTaHOBIJEH. [10 KBUTaHIMAM K
MIPUXOJHOMY KaCCOBOMY OpAEpPY CYMMBI, YKa3aHHbIE B JOTOBOpAX 3anMMa, IMEpeaaHbl
OTBeTUMKY. VcTen HampaBui OTBETYMKY TpeOOBaHHME O BO3BpATE CIOPHBIX CYyMM.
[TockonbKy OTBETUMKOM 3a€MHbBIE JICHEKHBIE CPE/ICTBA HE BO3BPAIICHBI, UCTEIl 0OpaTUIICS
B apOUTPAXKHBIN CY/I.

OTtka3piBasi B YJOBJIETBOPEHHWU HCKOBBIX TpeOOBaHUM, CyIbl yKazald Ha
HAYTOKHOCTH JOTOBOPOB 3arma B cwiy n. 3 cr. 182 'K P®, cormacHo xoTopomy
MPEJICTABUTENb HE MOXKET COBEPIIATH CICIKHA OT UMEHU NPEACTABIISIEMOTO B OTHOLICHUU
ce0st muyHo. OH HE MOXKET TaK)Ke COBEPIIATh TaAKWE CHEJIKH B OTHOLIEHUU JIPYTOTo JIUIIA,
MPEJICTABUTENIEM KOTOPOTO OH OJHOBPEMEHHO SABJSETCS, 3a HUCKJIIOUYECHUEM CIIy4acB
KOMMEPYECKOTO MPEACTABUTEIBCTBA.

OAC VYpanbCcKoro okpyra ykaszaj, YTO BBIBOJIBI CYJOB SIBJISIFOTCSI MPABUIbHBIMU.
Cynamu yCTaHOBJIEHO W MaTe€pUalaMU Jefla MOJATBEPKIACHO, YTO JOTOBOPHI 3aiiMa OT
UMEHU O0O0IlIecTBa TOJIMUCAHBI 3aMecTuTelieM aupekropa B.B. bykpunbiM; B MOMEHT
MOAMNUCAHUS JIOTOBOPOB B.K. )Knanu HUCIIOJIH ST byHKIIMHN €IMHOJINYHOI'O
UCIIOJIHUTEILHOTO OpraHa 00IecTBa OTBETYMKA U OJHOBPEMEHHO SBJISICA €TMHCTBEHHBIM
YYaCTHUKOM JIaHHOTO OOIlecTBa, 4YTO TMOATBEPKIAaeTCsd BBIMUCKOW u3 EnuHOrO
roCyJJapCTBEHHOTO peecTpa HOPUAMYECKUX Jull. TakuMm oO0pa3oM, YCTaHOBHUB, YTO
ykazanHbeie caenku ¢aktuaecku coepuiensl UIT B.K. XXunmuaeiM B oTHOIEHWU ceds
JIMYHO, TIOCKOJIBKY CO  CTOpoHBl 3aiWmMonaBua Bbictynan B.K. Kunua — kak

MpEAIPUHUMATEIb, CO CTOPOHBI 3aeMilnka — B.K. JKuinH kak AupeKkTop U €IMHCTBEHHBIN
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ydpeIuTeNlb 00IIeCcTBa, CYAbl MPUILIM K OOOCHOBAaHHOMY BBIBOJY O TOM, YTO JaHHBIC
CHEJIKHU ABJISIOTCS HUYTOKHBIMHU M IIPABOMEPHO OTKA3a/IM B YJIOBICTBOPCHUHU HCKal,

Hopma o HenelcTBUTENBHOCTH MOJOOHBIX CACIOK B mpekHer pepakuuu ['K PO
3alMIaia UCKIIOYUTEIBHO UHTEPECHI MIPEACTABISIEMOTO OT X BO3MOYKHOTO YIIIEMJICHHS
MpPEACTaBUTEIEM B Clydyae BO3HUKHOBEHHS KoH(IuKTa wuHTEpecoB. lIpencraBuTh
CUTyallil0, B KOTOpOW TIpHU3HAHWE TOJOOHOW CHAETKHM HHYTOKHOW SIBJSUIOCH OBl
aOCypaHBIM, HE COCTaBUT Tpyna. Tak, K MpUMeEPY, €CIU MPOAABEI] B POSHUYHON TOPTOBIIE
KYIIUT TOBap B TOM K€ MarasuHe, B KOTOPOM OH pabOTaeT, MpU ATOM MPUOOPETaTh TOBAP
OH OyJIeT MO YCTaHOBJICHHOM IIeHe, TO ATO HU B KOEH Mepe HE HAPYIIUT paB U UHTEPECOB
npeacrapiasgemMoro. bosiee Toro, 0OBSBIEHHE ATOM CHAEIKM HUYTOXHOM He Oyaer
COOTBETCTBOBATh HHTEPECAM IpaXkIaHCKOT0 000poTa.

Cr. 183 TI'K PO® ycranaBnuBaeT MpaBUIIO, COIJTACHO KOTOPOMY  CJHIEJIKA,
COBEpILICHHAA HEYIOJIHOMOYEHHBIM JIMIIOM, HE TMOPOXKAAET [Js MNPEACTABISIEMOrO
IOpUJIMYECKUX TIOCIECTBHM, €ClIi OH B JallbHEHIeM ee He omxobput. IlpencraButens
MOJKET CYMTAThCS HEYIOJHOMOYEHHBIM JIMIIOM B CIIy4ya€ OTCYTCTBUA Y HETO MPsIMO
BBIPQKEHHOTO TIOJJHOMOYHMS HAa COBEPIICHUE ONPEICIICHHBIX JICUCTBUW, WA B CIydae
MIPEBBIIICHUS UM CBOUX IMOJJHOMOYHM.

B ropuguueckol nuTeparype pasliMuyarOTCs CYIIECTBEHHOE M HECYIIECTBEHHOE
MPEBBIIICHUE TMOJHOMOYMM H, COOTBETCTBEHHO JTOMY, HACTYHAKOT pPa3JIAYHbIE
nocieacTBus. [lonoOHas kimaccudukaruss NpuoOPETaeT CMBICH, €CIIU BUAbI MPEBBIIMICHUS
MTOJTHOMOYHH CBSI3aHBI C X TMOCJIECACTBUSAMH. B KadecTBe 001Iero KpUTEpHs ONpeIeIeHUs
MOCJIEACTBUU CYIIECTBEHHOTO M HECYIIECTBEHHOTO MPEBBIIEHUS MOJHOMOYHUM BBICTYIIAET
OCYIIIECTBJIICHUE TMIOJHOMOYHMS HE B UHTepecax mnpeacTapisieMoro. CylnecTBEHHbIM
MPU3HACTCS NPEBBILICHUE ITOJHOMOYMK BO BCEX CIydasx, KpOME€ Te€X, KOrja TakKoe
MPEBBIINIEHUE HE TIOBJICKJIO CYIICCTBEHHBIX HEOJIAronpusTHBIX TOCIEACTBUNA IS
npeacrasisieMoro. Tak, B coorBerctBuM € m. 2 cT. 973 'K P® mnoBepeHHBIN BIpaBe

OTCTYIIUTHL OT YKaSaHI/Iﬁ JOBCPUTCIIA, CCIIN 110 00CTOSTEIECTBAM AcJaa 9TO HCO6XOI[I/IMO B

! TlocranoBnenue denepanbHoro Apoutpakaoro Cyna Ypansckoro okpyra ot 13 mast 2010 r. Ne d09-
3374/10-C3 mo nenmy Ne A34-2858/2009 // CnpaBouno-mpaBoBasi cuctema «Koncynprant Ilmocy. —
DNEeKTPOH. TEKCT. AaH. — JJOKyMeHT onmyO0JIMKOBaH HE OBLI.
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UHTEpecax JOBEpUTENS U MOBEPEHHBIM HE MOT MpPeIBapUTENBHO 3alpPOCUTh JOBEPUTENS
1100 HE MOIYYHUJI B pa3yMHBIM CPOK OTBET Ha CBOM 3arpoc. [loBepeHHbIl 00513aH B J11000M
cilydae yBEJOMUTH JIOBEPUTEINS O JOIMYIIEHHBIX OTCTYIUICHUSIX, KaK TOJILKO YBEJIOMIICHUE
CTaHET BO3MOXKHBIM. JTO O3HA4YaeT, 4YTO TMOJOOHOE OTCTYIUIEHHE KOMMEPYECKUM
MpEeICTaBUTENIEM OT OOIIMX MPaBWJI HE MOBJECUET IS MPEICTaBISIEMOTO CYIECTBEHHBIX
HEOJIaronpUATHBIX MOCIEICTBUM.

Yame Bcero Ha MNPAKTUKE CIy4ad MPEBBIIIEHUS MPEICTABUTEIEM CBOUX
MOJIHOMOYUM WJIM JIEUCTBUS HEYNOJHOMOUYEHHOTO JIMIA MPOUCXOISAT BCIEACTBUE OT3bIBA
JOBEPEHHOCTHU WJIM €€ IPEKPAILCHUS.

Takum oOpazom, 1Mo oOieMy MpaBUIly NPEACTABUTEIBCTBO 0€3 MOJHOMOYHUN HE
NOpOKAAET IS TPEACTABISIEMOT0 HUKAKUX FOPUIUYECKUX TIOCIEJICTBUN, €Clii B
MOCJIETYIOUIEM UM HE 0JI0OPEHBI IEUCTBUS MPEICTABUTEIIS.

Jns mpeactaBuTensl, ACHCTBYIONIETO 3a MpEAENIaMH JaHHBIX €My IOJHOMOYMH,
COBEPIICHHUE CIEIKH C TPETbUM JIMIOM OT HMMEHU [MPEACTABISIEMOrO IOBJIEYET
MOCJIEACTBUS B BUJI€ BOSHUKHOBEHUS Y HEr0 MpaB U 00sS3aHHOCTEH MO JaHHOM CHIEJNIKE, TO
€CTh NPEJCTaBUTENIb CaM CTAaHOBHUTCSI CTOPOHOU B caenke. B aTom ciywae cnenka Oynet
CUMTATHCS 3aKJIIOUEHHOW OT MMEHU HEYNOJHOMOYEHHOIO JIMIA U B €ro MHTEepecax. ITo
JIUIO U CTAHOBUTCA KOHTPAreHTOM, IpUHUMAs Ha ceOs 00s3aTeNbCTBa.

Heobxoaumo uMeTh B BUY, YTO HE BCETJa HA MPAKTUKE HEYMOTHOMOYEHHOE JIMIIO,
COBEPILUBILEE CAEIKY OT YY>KOIO UMEHHU, MOXKET SIBJIATHCS CTOPOHOW B TaHHOM CIIEJIKE.
OTO 3aBUCUT OT Dpsiia OOBEKTUBHBIX TMPUYMH, K TPUMEPY, IMPABOBOrO cCTaryca
NPEICTaBUTENSA, JACHCTBYIOIIETO 3a TNpeneaMd CBOMX IOJHOMOYMM, HAJIWYUS WIU
OTCYTCTBUSI Y HETO HEOOXOAMMBIX JIMLIEH3UH, MpaBa 3aHUMATHCSI ONPENEICHHBIM BUIOM
aesitenbHocT U T.1. IlomoOHbIe caenku, B ciydae, €CM TOJbKO OHHM HE OJO0OpPEHBI
BIIOCJIEICTBUH MPEJCTABISAEMbIM, OYAYT CYUTATHCS OCTIOPUMBIMH.

[Ipesuauym BAC P® ykaszan, 4To Ipu pacCCMOTPEHUM TaKHX JEJ CIEAYEeT UMETh B
BUJly, UTO CyJ HE MOKeT Ha ocHoBaHuu M. 1 ct. 183 'K PO mpusHarts npencraButTens
CTOPOHOM MO COTJIAIEHUIO, 3aKJIFOUEHHOMY BO M3MEHEHHME WM JOMOJHEHUE OCHOBHOTO

noroBopa. Takoe coriyaileHue npuzHaeTcss HUYTOKHbIM (CcT. 168 'K PD), mockonabky mo
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CBOCH NPHUPOJE SBISAETCI HEOTHEMIIEMOM YacThIO YIIOMSHYTOIO AOTOBOpPAa W HE MOXKET
CYIIECTBOBATH U UCIIOJHATHCS OTACIBHO OT HETO.

Takum 00pa3oM, OTBETCTBEHHOCTh KOMMEPYECKOIO MPEICTABUTEINSI OCHOBBIBACTCS
KaKk Ha OOmMX MpaBWjaXx O TOCIEACTBUAX HAPYUICHUS HCHOJHEHUS 0053aTeNbCTB,
YCTAHOBJICHHBIX TPaXJAHCKMM 3aKOHOAATEIBbCTBOM, TaK M Ha CIEIHUAJbHBIX HOPMaXx.
Takxe K JaHHBIM OTHOIICHUSIM TPUMEHUMBI 1ToJokeHus ctateid 'K P, perynupyrommx
OTHOIIEHUS 00IIErPaKIAHCKOTO MPEACTABUTEIHCTRA.

PaccmoTpeB BOompoc O BOBHMKHOBEHUM MOJHOMOYMH MPEICTABUTENS U OCHOBAHMS
BO3HUKHOBEHUS NPEACTABUTEIBCTBA, MOYKHO CIIEJIATh CICAYIOLINE BBIBOJIBI:

— MPAU  OCYUIECTBICHUM MPEACTABUTEIBCTBA IPABOBBIE  IMOCIEACTBUS 34
COBEPILICHUE IOPUINYECKUX JECHCTBUMA BO3HUKACT Yy MPEACTABISIEMOrO, a HE Yy
IIPEICTABUTEIS;

— MPEJICTABUTENb BOPABE COBEPIIATH OT MMEHU MPEACTABISIEMOTO MM JIMIA BCE
MPOLECCYAIbHBIE JEHUCTBUSA HA OCHOBAaHWHM JTOKYMEHTOB, IMOJITBEPKIAONIUX €T0
IIOJIHOMOYMSI, TAKUX KaK JOBEPEHHOCTH, JOTOBOP IOPYUYECHUS;

— IJIaBHBIM YCJIOBUEM TMPEJICTABUTENBCTBA SIBIIIETCA HAIMYME Yy MPEICTABUTENS
MOJTHOMOYHUM, KOTOPBIE JOJIKHBI OBITh BBIPAXKEHBI U3 BOJICU3BSIBICHUS JTOBEPUTEIS

U YETKO, KOHKPETHO OTOOPaKaThCsl B MPABOYCTAHABIUBAIOIIEM IOKYMEHTE.
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3AK/IIOYEHUE

[IpoBeneHHbld B paboTe KOMIUIEKCHBIM aHalM3 HWHCTUTYTa KOMMEPUYECKOTro
IIPEACTABUTENBCTBA, ITO3BOJIMII CAETATh CIEAYIOIINE BHIBOIBI.

Wnest mpencTaBUTENbCTBA COCTOUT B YCTPAHEHUH HEOOXOAMMOCTH JTMYHOTO YYaCTHS
JMlla B COBEPUIEHUH IOPUINYECKOTO JEHMCTBUS JJISI BO3HUKHOBEHUS Y OTOrO JIMIA
COOTBETCTBYIOIIMX IOPUANYECKUX TOCIEACTBUM (BOZHHMKHOBEHUE, W3MEHEHUE WU
npeKpalieHie ImpaB Wik o0s3aHHOocTel). [lpm 3TOM uUCHoOJIb30BaHUE KaTErOpuu
«KOMMEPYECKUI» H  IIPEANPUHUMATENBCKUI»  YKa3blBAET HA  HAIMPABJICHHOCTh
NEeSATEeIPHOCTH CyObeKTa Ha M3BIE€YEHHE mNpudbud, a cdepold JesATeIbHOCTU
koMmmepueckoro mpeacrtaBurenss no 'K P® gaBnsierca coBepiieHHe OT UMEHHM WU B
HMHTEpecax MPeICTaBIsIEMbIX MPEAPUHUMATENIECH CAEIOK B cpepe mpearnpuHuMaTeIbCKON
JNEATEIBHOCTH.

BreieneHue HMHCTUTYyTa KOMMEPYECKOTOo (TOProBOro) MPEACTaBUTEILCTBA B
IOPUIMUECKON JIUTEpaType OOBIKHOBEHHO MPOU3BOJUTCS C YKa3aHUEM €ro MpHU3HAKOB,
CBUJETEIBCTBYIOIIMX O €ro CaMOCTOSTEIBbHOM XapakTepe 10 OTHOLIEHHID K
MPEACTABUTENBCTBY OOIIETPAXKIAHCKOMY.

[Ipu sToM wuMmeeTcss psij TpoOseM, 3aKIIOYAOMIMXCS B OTCYTCTBHH JOJKHOTO
3aKOHOAATENBHOTO 3aKpeIIeHUs HODM, PEryJINpYIOIINX KOMMEPUYECKOE
npencTaBuTeNbCcTBO.  CyIIECTBYIOIIME HA  CETOAHAIIHUM  JICEHb  TOJIOKEHUSA O
KOMMEPYECKOM Tpe/cTaBUTeNbCTBE pacnoyiokedsl B 'K PD Geccucremuo, comeprkarcs
dbparMeHTapHO B HECKOJIbKHMX TJIaBaX, YTO HE TO3BOJIAET C(HOPMYJIHUPOBATH UYETKOE
[IOHMMAHWE CYTH JAHHOIO HMHCTUTYTA, A TAKXKE 3aTPyAHSET NPABONPUMEHUTEIbHYIO
nesTenbHOCTh. Ha JaHHBII MOMEHT HOPMATHUBHO-TIPABOBOM 0a30if KOMMEpPUYECKOTO
pEeACTAaBUTENILCTBA MOXKHO cuuTath CT.cT. 182-184 'K P®, a Tak »xe mn. 3 cr. 972, n. 3
ct. 973, n. 3 ct. 977, .. 2 u 3 c1. 978 'K PD. AHanu3 3Tux HOpM, TOBOPUT O TOM, YTO B
I'K PO maercs cnumkoM «y3kash» TPAKTOBKA MOHSATUS KOMMEPYECKHI NpEACTaBUTENb. B

coorBeTcTBUM C¢ 1. 1 cr. 184 'K P®D, xomMepyeckuil npeacTaBUTENb JEUCTBYET «OT
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UMEHM»  MpEINpUHUMATENCH,  «IIpu  3aKIYEHWH  JIOTOBOPOB» B cdepe
MPEANPUHUMATENBCKOW AeSITeNbHOCTH. TakuM o0pa3oM, JEHCTBHS KOMMEPYECKOIO
MPEICTABUTENISI OTPAHWYEHBI MPABUIOM «OT HWMEHW» IMPEACTABISIEMOr0, a TaKkKe
BO3MOYKHOCTBIO OCYIIIECTBICHHUS TOJBKO «IOPUINUYECKUX» NMercTBui. Jjist 0osee moJIHOTo
onucaHus (PUTYpHl KOMMEPUYECKOTO MPEACTABUTENS CUYUTACM HYKHBIM HM3JIOXKUTH 1. 1
cT. 184 B cuepyrome penakuuu: «KoMMEpYEeCKMM  MPEICTABUTEIEM  SBISETCS
NPEANPUHUMATEND, IIOCTOSHHO W CAMOCTOATENIBHO TMPEACTABISIONIMNA  HHTEPECHI
npeAnpuHUMATeNIed WM YKa3aHHBIX MPeANpUHUMATENISIMU (TIPEACTaBISIEMBIMH) JIUIl U
JNECUCTBYIOIIMMA OT HKMEHU IpPEANPUHUMATENEH, OT CBOETO0 HWMEHHM, 3a CYET
MpeanpUHUMATENIe WM 3a CBOM CUET MpU 3aKJIIOUYEHUHU CHCJIOK, JIOTOBOPOB B cdepe
IIPEAIPUHUMATENBCKOUN IEITEIBHOCTH, COBEPIIAOIIUN APYTUE FOPUANUECKUE TEUCTBUS U
(M) OKa3BIBAIOIIMKM WMHBIC YCIayrw». Takoe omnpeneneHrue NpUBEIET K 3HAYUTEILHOMY
PACIIMPEHUIO CIEKTPA MPUMEHEHUS KOMMEPYECKOIO NPEACTaBUTENIBbCTBA, MOBBIIICHHUIO
3 (PEKTUBHOCTHU ACATEIBHOCTH KOMMEPUYECKUX MPEICTaBUTEIICH.

Bo-BTOpBIX, c U3MECHEHUEM 3aKOHOJIATEIBCTBA 0 KOMMEPYECKOM
IIPEICTaBUTEIILCTBE BOZHUKAET €lie O0JbIle BOIIPOCOB O TOM, YTO SIBJIIETCS OCHOBAaHUEM
BO3HMKHOBEHUS OTHOLIEHUW KOMMEPYECKOIO NPEACTABUTEIbCTBA, HE YKa3bIBACTCS
KOHKPETHBI BHJ TaKOro JIOTOBOpa M KOHKPETHBIE ClIydyan HEOOXOIMMOCTH BbIJIauu
noBepeHHOCTH. Jl1ig 0hopMIIeHHST OTHOIIEHU KOMMEPUYECKOTO MPEACTaBUTEIHCTBA Yallle
BCETO MCIIOJB3YIOT JOTOBOP MOPYYEHMS, KOTOPBIM JOJDKEH COJEpKaTh yKa3aHUs Ha
IIOJTHOMOYMS TPEACTABUTENISI, @ NPU OTCYTCTBUM TaKHWX YKa3aHWW U JOBEPEHHOCTH. Ilo
cmpicny 'K P®, noroBop sBisercs HEOOXOAMMBIM OCHOBAaHHEM BO3HHKHOBEHHUS
MPABOOTHOIIIEHUS KOMMEPUYECKOr0 TMPEACTABUTENLCTBA, a4 HAIMYUE JIOBEPEHHOCTH,
HAlpoTHB,  00S3aTENBHBIM  YCJIOBHEM  JUIS  BO3HUKHOBEHHUS ~ KOMMEPUYECKOTO
NpEeACTAaBUTENILCTBA HE sIBNIACTCS. JIOBEpeHHOCTh HEOOXOAMMa TOJIBKO B Cilydyae, €Ciiu B
JIOTOBOPE OTCYTCTBYET YKa3aHHUE Ha MOJHOMOYHUS KOMMEpPUYECKOro mpeacraButens. [Ipu
3TOM TNPSAMOrO  YKa3aHHsi Ha I[PUMEHEHHWE K OTHOLIEHUSIM KOMMEPYECKOIO

peACTaBUTENILCTBA OOIIMX MOJI0KEeHUH 0 oBepeHHOCTH B 'K P® He comepxuTcs.
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K tomy ke, ucronb3zoBaHre KOHCTPYKIMHU JOrOBOpa NOPYUYEHUsS HE Bceraa yao0HO,
B 'K P® comepxurcd MHOXKECTBO OrOBOPOK B CBSI3M C HEKOTOPBIMH OCOOECHHOCTSIMU
KOMMEPUYECKOTO IPEICTaBUTENIBCTBA, HAIPUMED, 0053aTEIBHOIO BO3ME3IHOIO Xapakrepa
JaHHBIX IPAaBOOTHOIIEHUNA. O003HAUUTh M 3aKOHOJATEIBHO 3aKPEIUTh CAMOCTOSATEIbHBIN
BHJI JOTOBOpa Uil OTHOIIEHHH KOMMEPYECKOTO IIPEACTABUTENBCTBA IPEICTABISETCS
BO3MOKHBIM PEILIEHUEM Ha3BaHHOU mpoOiembl. HeoOX01MMO onpeaennTh CylieCTBEHHbIE
YCJIOBHSI TAKOT'O JIOrOBOPA, 0XapaKTepU30BATh €r0 IOPUINYECKYIO MpUpoay, GopMy, TeM
CaMbIM OTJEJIMUB OT CXOKMX IOPHUAMYECKUX KOHCTpYKUMH. OnpenencHue XapakTepUCTHK
YHHUBEPCAJIBHOIO JOrOBOpa KOMMEPUECKOI0 MPEACTaBUTEIbCTBA MOIJIO ObI CTaTh TEMOM
JUTSL TajdbHEHIINX uccaeaoBanuil. Tem Oosee B IOpUAMYECKON TUTEPATYpPE HEOJHOKPATHO
BBICKa3bIBAJIaCh TOYKA 3pEHUS O TOM, YTO Hcnosb3oBaHHbIH B 'K PO ¢opmar gorosopa
areHTUPOBAHUA JI€JIACT M3JMIIHUMU U JOTOBOP MOPYYEHUS, U JOTOBOP KOMHCCHUU. s
penieHuss 3ToM NpoOJIeMbl CUMTAEM HY>KHBIM 33aKpENHTh B CT. 184 OTAENbHBIM MTyHKTOM
HOPMBI O IOrOBOPE KOMMEPUYECKOIO IIPEACTABUTENILCTBA U €I0 BAPUAHTAX CO CCHUIKOM Ha
CONYTCTBYIOIIIEE 3aKOHOJATENBCTBO. B CBSA3M C YEM MPEACTABIIETCS BO3MOXKHOCTh
W3JI0KUTh TYHKT O JIOTOBOpe B  cieaywouer pemaknun:  «KomMmepueckoe
PEICTaBUTENIbCTBO B 3aBUCUMOCTH OT c¢epbl NPUMEHEHHs, a TaKKe OT >KEIaHMs
MPEACTABISIEMOTO MOKHO O(QOPMIISITH I0rOBOPaMU MOPYUYEHUSI, Ar€HTCKUMHU TOTOBOPAMH,
JOTOBOPaMH TPAHCIIOPTHOM DKCIEAMUIMHU, JOTOBOPAaMU BO3ME3IHOIO OKa3aHUsA YCIYT,
JNOTOBOPAaMH JIOBEPUTENIBHOTO YNPABJIEHUS W JIOrOBOpaMM Komuccuu. Kommepueckoe
IIPEACTABUTENILCTBO MOXKET OCYILIECTBIIATHCS HA OCHOBAHUM KaK CMEIIAHHOTO JOTr0BOpa
(ct. 421 TKP®), Tak u Ha OCHOBAaHUHU CIEIHUAIBLHO BHIPAOOTAHHOTO B OIPEACICHHON
0o0JacTH JOroBOpa O KOMMEpPYECKOM IMpPEACTaBUTEIbCTBE». Takke B 3TOM IyHKTE
HEOOXOJUMO yKa3aThb CYIIECTBEHHbIE YCIOBUS W OCHOBHbIE MOMEHTHI JOrOBOpa
KOMMEPYECKOTO MpeACTaBUTENbCTBA. B yacTHOCTH, Oo0Jiee NIeTalnbHO PErIaMeHTHPOBATH
MEXAaHU3M MEepPeOBEpHUs, U3JIOKUB OJUH U3 MYHKTOB CT. 184 B criexyromieil penakiuu:
«IlepenoBepue KOMMEPYECKUM IIPEACTABUTEIIEM OCYLIECTBIAECTCS TOJIBKO HAa OCHOBAHUH

JOTOBOpAy.
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CymecTByroniee Ha CEroJHSIIHUN JCHb IOJIOKEHHE HE IMO3BOJISIET JOJIKHBIM
00pa3oM peryiaupoBaTh OTHOIIEHHS KOMMEPUYECKOTO MPEACTABUTENBCTBA, BBIIEISAS €r0 B
KA4eCTBE CAMOCTOSATEIIbHOTO UHCTUTYTA.

durypa KOMMEPYECKOTO  MPEACTABUTENSI BO  MHOTOM  OTJIMYAETCA  OT
OOLIErpa’KJaHCKOIrO TMPEACTABUTENSl U IMOCPEIHHUKA, OJHAKO, HOPMBI, MO3BOJIIONIUE B
MOJIHOW MEPE 0XapaKTepHU30BaTh KOMMEPUYECKOTO MPEACTABUTENSL KAK CTOPOHY B JOTOBOPE
MIPEICTABUTENBCTBA, & TAKXKE HAOOp ero mpas u oOs3aHHOCTEH, B 'K P® OTCYTCTBYIOT.
CnenaTth BBIBOJI O TOM, KaKMMH IpaBaMUd U OOS3aHHOCTSIMH 00JIaJlaeT KOMMEpPYECKUM
IpeICTaBUTEIb, MOXKHO JIMIIb ITPOaHaNu3upoBaB Heckoabko aB ['K PO u penepanbHbix
3aKOHOB, TJ€ (pparMEeHTapHO COAEpKaTCA yKa3aHUs Ha OCOOEHHOCTH MPAaBOBOIO CTAaTyca
KoMMepueckoro npeacraBurens. Hanpumep, ct.ct. 974, 981, 999, 1008 I'K P® coxepxkat
yKa3aHusl Ha 00513aHHOCTh MPEICTABUTENS YBEIOMIISITh IOBEPUTENSI O CBOUX JIEUCTBUSX B
€ro HHTepece. OTy OOS3aHHOCTh MOYKHO TaKK€ periaMeHTHpoBaTh B CT. 184 B
cienyromen pepakuuu: «B goroope 0 KOMMEpPYECKOM IPEACTaBUTENBCTBE JOJDKHA
OroBapuBaTbCsd OOA3aHHOCTh MPEACTABISIEMOr0 HMH(POPMUPOBATH KOMMEPUYECKOIO
NPENCTaBUTENII O CYIIECTBEHHBIX OOCTOSITENILCTBAX  CHACIKW». TaKke cuuTaeM
HEOOXONUMBIM U3JIOKUTh B JIAaHHOW CTaThe M JpYyrue TMpaBa U OO0S3aHHOCTHU
KOMMEPYECKOTO MPEACTABUTEIS.

CdopmynupoBaB B OJJHOM TJIaBe Bce HEOOXOAUMBIE JIJISi IIPABOBOTO PETYIUPOBAHUS
JAHHOTO MHCTUTYTa HOPMbI, 3aKOHOJATENIb 3HAYMTENbHO YNPOCTHII Obl MOHUMaHUE
KOMMEPUYECKOTO MPEACTABUTENBCTBA U IPUMEHEHUE HOPM, €T0 PETJIAMEHTUPYIOIINX.

Takum 06pa3om, MpeCTaBIAETCS BO3MOXKHBIM 00bEIUHUTH HOPMBI, OTHOCSIITUECS K
KOMMEPUYECKOMY MPEACTaBUTEIbCTRY, B eAuHYI0 r1aBy (ctaThio) 'K PD, 0603HauuB B Helt
BCE€ MPU3HAKH, OTINYAIOIINE TAHHBIM HHCTUTYT OT CMEKHBIX TPABOBBIX HHCTUTYTOB.

Hopwmbl, perymupyronme OTHOIIEHHS KOMMEPUYECKOro  IMpeACTaBUTEIbCTBA,
HY)KJAIOTCSI B MPUJAHUUM MM CHUCTEMHOCTH U 00ocoOneHHocTH. B enuubiii  Onox
HEO00X0UMO 0OBbETUHUTH OIpeIeJICHUE MOHATHS KOMMEPUYECKOT0 MPECTaBUTENbCTBA KaK
CaMOCTOSITEJIbHOIO HMHCTUTYTa, YKa3blBalOIlee Ha €ro MpU3HAaKW; BHUJ JOroBopa Kak

OCHOBAHHUsA BO3HHUKHOBCHMUA HpﬂBOOTHOHICHHfI, CYHICCTBCHHLIC YCJIOBHUA, CI)OpMy "
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YKa3aHHUs Ha €ro HPUAUYECKYIO IPUPOIY; IPaBOBOE IIOJIOKEHHE CTOPOH JAaHHOIO
JOrOBOPA, AJITOPUTM HCIOJHEHUS UMHU YCJIOBHI JOTOBOPA; HOPMBI 00 OTBETCTBEHHOCTHU
CTOPOH 32 HEUCIIOJHEHUE WU HEHAJJIE)KAIIee UCIIOJIHEHUE 00513aTeNbCTB.

Jlymaercsi, UYTO  3aKOHOAATENI0  HEOOXOAMMO  BBIIEIUTH  KOMMEPUECKOE
IIPEACTABUTENBCTBO B KAa4ECTBE CAMOCTOSTENBHOTO MHCTUTYTA € IOMOIIBIO JOJDKHOTO
3aKpEIJIEHUS] PETYIUPYIOLIUX €ro HOPM, TEM CaMbIM OOJIETYMB NOHWMAaHUE CYIIHOCTH
JaHHBIX MPABOOTHOIIEHUH M CIOCOOCTBYS MPABHJIBHOMY NMPUMEHEHHIO YKa3aHHBIX HOPM

Ha IIPAaKTHKC.
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