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BBEJIEHUE

OgHuM U3 JpeBHEWIMX BUJOB TOCSATATENbLCTBA HAa YYXKO€ HMMYIIECTBO
ABJIIETCSI  BOPOBCTBO, A3TO  TNpOCTEHIIeE W  caMO€  PacHpOCTPAaHEHHOE
MOCATATEILCTBO HA UMYIIIECTBO U3BECTHO MPaBy C JPEBHEUIINX €r0 UCTOYHUKOB U
OCTaeTCs aKTYaJIbHBIM B HACTOSIIIEE BPEMSI.

MOXHO C YBEpEHHOCTBIO CKa3aTh, YTO OJIHO U3 LICHTPAIBHBIX MECT B CUCTEME
YTOJIOBHO-TIPABOBBIX CPEACTB OOpPHOBI € TOCATATENbCTBAMH Ha COOCTBEHHOCTH
MPUHAIIICKUT 3aKOHOAATEIIBHOMY OIPEACIICHUIO OOIIEr0 TMOHATHUS XUIICHUS
yyKoro umyiiectsa. OHO JOJKHO, C OJHON CTOPOHBI, BKIIIOUATh B ce0s 0OIIMe
MPU3HAKH, TIPUCYIIME PA3IUYHBIM (OpMaM U criocoOam XHUIIEHUM, a ¢ JIpyrou -
ONPENIENATh X CYITHOCTH U OTJIMYUE OT CMEKHBIX IPECTYIICHUIA.

B cBsi3u co cTaOWIBbHO BBICOKMMH TMOKa3aTeIsIMUA XHUIICHUN HMYIIECTBA M
3HAUUTEIBHBIM YPOBHEM MPUUYUHSAEMOro yiepba MNPOTUBOJCUCTBUE JTaHHBIM
MNPECTYNHBIM  TOCSTaTeIbCTBAM  BBICTYNAeT AaKTyaJlbHOM mMpoOsieMol  Kak
IOPUUYECKON HAyKu, TaK U MPaBOOXPAHUTENbHBIX opraHoB. CoriacHo
o(HUIIUAIBHBIM CTaTHCTHYCCKUM mokazaTensiM MBJI Poccum moutu mosjoBUHY
BCEX 3apETrUCTPUPOBAHHBIX MpecTyruieHui (46,0%) COCTaBISIIOT XUIICHUS YYKOTO
UMYIIECTBA, COBEPIICHHBIC MyTeM: Kpaxu - 996,5 Twic., rpabexa - 71,1 ThiC.,
pa30os - 13,4 Teic., B 2016 rogy 44% OT BcexX MPeCTYIUIEHUI COCTABWIIM XUILEHUS
9yKOT0 UMYIIIECTBA, COBEpIIeHHbIC TyTeM kpax (871 084), rpabexeti (61 524) u
pas6oes (11 416)', GONBIIMHCTBO M3 HUX COBEPIIACTCS NP HATHYHK TEX JIHGO
WHBIX KBAIM(PUIUPYIOMUX Tpu3HaKoB. Haubonee dYacTo MNpUCYTCTBYIOIIUMU
KBUTM(PUIUPYIOMMMHA ~ TPU3HAKAMH  XUIIEHUH  TO-TIPEKHEMY  OCTArOTCS
COBEPIIICHNE «C HE3aKOHHBIM MPOHUKHOBEHHEM B JKHIIUIIE)» JTUOO0 «C HE3aKOHHBIM
MIPOHUKHOBEHUEM B MOMEIICHUE WM MHOE XpaHwuie» (kpaxa (25,1%), rpadex

(4,6%) u pazboiinoe Hanaaenwue (7,9%)).

! XapakTepucTuKa COCTOSsIHUS MpecTynHocTu B Poccuiickoit ®@enepanuu 3a siHBaph - AeKaOpb
2016 r. [DnexTpoHHBIH pecypc]. — Pexxum noctyna: https://mBa.pd/reports/item/9338947/ (nara
obpammenus 20 mapta 2017 1.).



B macrosmee BpeMs KBamduIupyrome Npu3HaAKu Bcex (PopM XHUIEHUS,
comepxkamuxcsi B YK P®, mMeroT OTHOCHTENHHO CTAaOWIBHBIM COCTaB W B
OOJBIIMHCTBE HOPM COBMAAAIOT KakK 1O OMUCAHUIO, TaK U 10 BIMSIHUIO HA CTENIECHb
OTBETCTBEHHOCTH. VCKIIFOUEHHEM SIBIIAOTCS MTPU3HAKU, XaPAKTEPHBIC TOJIBKO IS
OTIIEIBHBIX ()OPM XMILEHUS, HAIPUMEP Kpaxka, «COBEPILIEHHAS U3 OJICKIbl, CYMKHU
WIM JpYyrod pydyHOM KJaau, HAXOJMBIIMXCA TPU MOTEPIEBIIEM», JUOO
MOIIICHHUYECTBO, «IIOBJICKIIEE JIMIICHWE TpaBa TPaXJaHWHA HA KUJIOE
NOMEIIeHHe», JU00 pa30ol, «COBEPIIEHHBI C MNPUMEHEHUEM OpYXus 100
MPEIMETOB, UCTIOJIB3YEMBIX B KAUECTBE OPYKUSI.

Opuandeckast kBanudukaius 1eCTBUNA, BAHOBHBIX B MPECTYIJICHUSIX TPOTUB
COOCTBEHHOCTH, HMEET psJ OCOOCHHOCTEW U TMPEJCTaBIsCT OMNpPEEICHHYIO
CJI0KHOCTb.

Lenpro Hacrosimedt paOOThl ABJISIETCSl aHAIW3 YTrOJIOBHO-TIPABOBOTO AacCIEKTa
KpaXH.

JInst TOCTHXKEHUS YKa3aHHOM LIEJIM TOCTABIICHBI CIEAYIOIINE 3a/1aUH:

- IIpoananu3upoBaTh HMCTOPUIO PA3BUTHS YIOJIOBHOI'O 3aKOHOAATEIBCTBA O
kpaxe B Poccuny;

- ccnenoBath 3aKOHOAATENBCTBO 00 YTOJIOBHOM OTBETCTBEHHOCTH 33 KPaXky B
HEKOTOPBIX 3apyOC)KHBIX CTPaHAX;

- OnpenenuTsb yroJoBHO-TIPABOBYIO XapaKTEPUCTUKY XUIIECHUM;

- UccnenoBaTh 00BEKTUBHBIC IPU3HAKU KPAXKH,

- PackpbITh CyOBEKTUBHBIE TPU3HAKU KPAXKU;

- PaccMoTpeTh npo6JieMbl OTIPaHUYEHUST KPAXKHU OT CMEKHBIX COCTaBOB.

[IpeameTom wuccnenoBaHus HacTosmed pPabOTHI SBISETCS JIEHCTBYIOIIEE
3aKOHOJIATEBCTBO, PETYJUPYIONIEEC YrOJOBHYKO OTBETCTBEHHOCTh 34 Kpaxy.
OOBEKT HCCIIeIOBAaHUSI COCTABIISIOT OOIIECTBEHHBIC OTHOIIIEHUSI BO3ZHUKAIOIIUE W3
YTOJIOBHO-TIPABOBOM KBATM(PHUKAIINN KPAXKH.

MeTo10JI0rHYECKYIO OCHOBY WCCIICIOBAHUS COCTaBUJIU METOIbI
OOIIEHAyYHOTO MTO3HAHUSL: JTAAIEKTUYECKUM, (dbopManbHO-TOTHYECKUH,

UCTOPUYECKHM, CHUCTEMHOIO AaHAIN3a, WHAYKIUM W JEAYKIUU, CTPYKTYpHO-



(GYyHKIIMOHATIBHBIN, aHANOrUU. VCIONb30BaTUCh TaK)Ke YAaCTHO-HAYYHBIE METOJBI:
(bopManbHO-IOPUIUYECKUH, CPaBHUTEIBbHO-TIPABOBOM, CHCTEMHO-CTPYKTYPHBIH,
METOJ1 TOJIKOBAHUS ITPAaBOBBIX HOPM.

OOycnoBieHHasl LEIbI0 M 3aJadyaMH  MCCIeOBaHMsA, padoTa COCTOMT U3
BBEJICHUS, JBYX IJIaB, pa3JelCHHbIX Ha Maparpadpl, 3aKJIIOYEHUS M CIHUCKa

HCIIOJIB30BAHHBIX UCTOYHUKOB U JIMTCPATYPHBI.
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1 VICTOPUKO-TIPABOBOI AHAJIN3 KPAXU KAK ®OPMBI
XUIEHUA

1.1 Hcropus pa3BuTrs yroJIOBHOTO 3aKOHOIATENIBCTBA O Kpaxe B Poccun

OOpailieHre K UCTOPUYECKOMY HACJIEIUIO MPOILIOT0, KAKUM Obl TaJIEKUM WITU
OTHOCHUTENFHO OJM3KHUM OHO HHM OBULIO, ABISETCS HEOOXOAUMOM MPEArOCHUIKOM
J000r0 HAy4yHOro wuccienoBanus. Vctopus mMo3BOJSET TPUMEHUTH METO]
CPaBHUTEJIBHOTO IOPUIMYECKOrO aHainm3a. Mpl nonsITaemMcss 3TO  CHEIATh
IIPUMEHHUTENBHO K YIOJIOBHOM OTBETCTBEHHOCTH 3a Kpaxy, KOTOpas BO BCE
BpeMeHa OblJa U MPOJOJDKAET OCTaBaTbCsl CaMbIM  PaclpOCTPaHEHHBIM
MIPECTYIUIEHUEM B CTPYKTYpE MPECTYITHOCTH.

OTBETCTBEHHOCTh 3a COBEpPUICHHE Kpa)KH, OOs3bIBalOIlas BOpa HE TOJBKO
BO3BpPaTUTh YKPAJCHHYIO BEllb, HO W YIUIaTUTh €€ CTOMMOCTh (CBEpX TOIO)
IIpEAyCMaTPUBAETCS €lle B CT. 6 OQHOTO M3 INEPBBIX NMPABOBBIX AKTOB APEBHEU
Pycu - nmoroBopa Pycu u Buzantum 911 roma. IlpumeuarenbHO, 4TO B Ciy4yae
MOMMKHA BOp JOJDKEH ObUI MOJYYUTh HaKa3aHHWE Kak MO PYyCCKOMY, Tak M MO
IPeYecKOMy 3aKOHAM OHOBPEMEHHO .

CoryacHO crienyromeMy, COAEpKaIEeMy HOPMbI TPaXXIaHCKOTO, YTOJIOBHOTO U
MPOLIECCYATBHOTO XapaKTepa MpaBOBOMY akTy npeBHen Pycu, Pycckoii IIpasnae,
OPECTYIUIEHUs MPOTUB IMpaB MMYIIECTBEHHbIX BKJIOYalIM B cels: pa3doi
(HeoTnIMUMMBIA emnle OT rpaldexka), Kpaxy, YHUYTOKEHUE UyKOTr0 HMYIIECTBA,
YIOH, TIOBPEXKICHUE MEXKEBbIX 3HAKOB, MOKOTr. M3  MMyHIECTBEHHBIX
OpecTyIJICHUH Ha TEepBOM MecTe CcTosja Tarbba (Kpaxa), KoTopas
KBATM(PUIIUPOBAIACH HCKIIOUUTEIBHO KaK YMBIIUIEHHOE TMPECTYIUIEHUE, YTO
MO3BOJISJIO TpaXkJlaHaM OCO3HaBaTh OOIIECTBEHHO OMACHBIN XapakTep MOJ00HBIX
NEHCTBUM, a Takke NPeIBUICTh HACTYIJICHHME  OOIIECTBEHHO-OMACHBIX
nocyuencTeuii. OObEKTUBHASI CTOPOHA MPECTYIUJICHUS paciaiajach Ha JIBE CTaIUU:

MOKYHICHHUEC Ha IMMPCCTYINICHUC U OKOHYCHHOC IIPCCTYIIJIICHUC.

! Baguvupcknii-Bynaros M. O630p ncropun pycckoro mpasa. Pocros u/Jlony, 1995. — C. 310.
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TsokecTh  TaTbOBI  OTMpenensiaach IEHHOCTBIO TOXHUIIEHHOTO, CIOCOO0OM
COBEpIICHUS MPECTYIICHUS, MPeaMeTOM MpecTyiuieHus. CypoBo Kapallach Kpaxa
000poB ¥ TaiiHas 0xX0Ta Ha OOOpPOB B UYXKUX YrOAbsSX (37€Ch O PEIUAUBE 3aKOH
noka eme ymairuuBaer). McrpebiieHne 4yXuxX Belleil OLIEHMBAIOCh Hapsiay C
Kpaxked, HO HaKa3bIBAJIOCh B TPHU pa3a JIOPOKE U CTPOKE.

[Tomumo kpaxku, coBepiiaemMon €auHOJUYHO, Pycckas IlpaBma pasnuyana u
Kpaxy TPYIIIOBYIO, XOTS Haka3aHWE JJII BCEX YYACTHUKOB MPECTYIUICHUS IPHU
stoM He guddepenuupoBanock. Haumbonee omacHoW mpu3HABalach Kpaxa
MMYIIECTBa, COBEpIIECHHAss B HOYHOE Bpems u3 kjetd. He ciydaitHo yOuiicTBO
MONMaHHOTO HOYBIO BO ABOPE (Y KJIETH) WU HEMOCPEICTBEHHO B MPOIIECCE KPaXu
BOpa HE BJICKJIO 32 COOOM HUKAKOTO HaKa3aHUSI.

Cratbst 10 CyneOnuka 1497 T. 3a BIEpBbIC COBEPIICHHYIO Kpaxy («TaTbOy»)
BUHOBHBIM TMOJBEpPraeTcs TOProBOW Ka3HH, T.€. OWUTHIO KHYTOM Ha TOPTY
nyonugHo. [ToMuMO 3TOTO, YIMYEHHBIA BOP OCYILECTBISET JACHEKHBIC BBITLIATHI
MOTEPIEBILIEMY U TOCYJIaPCTBY 3a CY/IeOHbIEC PACXO/IBI.

Cynebnuk 1550 roma B «Iuxum», T.€. 0CO0O OIACHBIM JieJlaM OTHOCHJIMCH
pa30oii, rpabex, MoJKOT, YOUHUCTBO, 0COOBIE BHUILI Kpaxu (TaThbObI), a TakKke
3aroBOp U MSATEK.

Cob6opHoe ynoxkenne 1649 roma OTHOENBHO BBIASIHII TJIABY C Kpa)kaMw,
KOTOpasi TMpeaycMaTpuBajia «IPUBUJIETUPOBAHHYIO» TaThOy, T.e. Kpaxy,
COBEpIIICHHE KOTOPOH BIJIEKJIO 3a COOOW OTHOCHUTEIIBHO HEOOJIBIIOE MO TSKECTH
Haka3zaHue. Tak, cr. 89 rin. 21 npegycmaTpuBaia Haka3aHWE KHYTOM 3a Kpaxy C
nmoist xjeba (Kak CXaroro, Tak W HECXKATOro) M ceHa. KMyliecTBeHHas
OTBETCTBEHHOCTh B BHJIC BO3MEIICHHUS YOBITKOB TOTEpIIEBIIEMY ObLia
YCTAHOBJIEHA 3a Kpaxy yibeB c muenamu (ct. 218 1. 10), 3a kpaxy s0JI0K,
IJIOJOBBIX JIEPEBbEB M3 caja, CeTKW g joBiaud nrtui (ct. 217, 221 ra. 10).
AOGCOJIFOTHO HEOTPEICIICHHOE HaKa3aHue («3a KpaxXy YUMHUTH HaKa3aHHUE, CMOTPS

o JIey») MpeIyCMaTpUBaIoCh 3a Kpaxy oBollei ¢ oropoaa (ct. 222 ri. 10). Kax
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MPUBUJICTUPOBAHHAS Kpaka pacCMaTpUBaJIach JIOBIS «TaTUHBIM OOBIYaeM» PHIOBI
Y3 IIpyaa Win cazKa .

Aptukyn BoumHCkui 1715 roma copep:kall HOBAallMM B HAKa3aHUHU 32 KPaxy.
Pocculicknii 3aKkOHOIaTeNlb BIEPBBIE TPOBEIT PA3INYNAE MEXKIY €€ BUJAMHU I10 LICHE
MOXUIIIEHHOTO (pa3auyainuch Kpaku Ha cymmy g0 20 py0., Ha cymmy Oosee 20
py0.). BrepBble TOBOPHIOCH O Kpake BO BpeMsi HABOJHEHUS U TOXKapa; «y
COOCTBEHHOI'0 T'OCIOJMHAY»; «y TOBApWIIA CBOETO»; IO MECTY HECEHHs Kapayia,
COBEpUIEHHON B YETBEPTHIN pa3; BO BPEMs BOEHHOTO IM0X0/1a, B BOEHHOM JIarepe;
CO B3JIOMOM W3 KUJIbIX OMEIICHUN U XPaHWINIIIA.

B CBoge 3akonoB Poccuiickoit umnepun 1832 roga BriepBbIe BbIIEIEHBI 00LIas
U 0COOCHHas 4aCTH YrOJOBHOTO MpaBa. lIpectyrieHusi mpoTUB COOCTBEHHOCTH
ObUTM TIOApA3/EICHB B HEM Ha JBE TIPYIINbI: MPECTYIJICHUS MPOTUB Ka3eHHOM
COOCTBEHHOCTH, IPECTYIUICHUS IPOTUB YACTHON COOCTBEHHOCTH.

VYronoBuslii kogekc 1845 roma mona Ha3zBaHUEM «YJIOKEHHE O HaKa3aHUAX
YTOJIOBHBIX M HUCHPABUTENBHBIX» K OTIIMYUTEIBHBIM MPU3HAKAM KPaXKh OTHECIIO
TalHOCTh M HEHACWJIbCTBEHHBIN XapakTep. B 3TOM 3akoHE pa3nuyaiuch KpaxH,
COBEPILEHHBIE NMPU «OCO00 YBEJIWYUBAIOIIMX BUHY OOCTOATENBCTBAX», & TaKKe
P CMSTYAIOIIMX 00CTOsATETHCTBaX. HOPMBI 0 Kpaske UMeNn Ype3MepHO CIIOKHBIN
Y BUJIOBOW XapakTep JAEJICHUS HAa BUBI.

Cogerckuii 110504 () HWCTOPUU pa3BUTHSA 3aKOHOJATENIbCTBA,
MPEyCMAaTPUBABILIETO YIrOJOBHYK) OTBETCTBEHHOCTh 34 KOHKPETHBIE BHJIBI
NpECTYIJIEHUH, BecbMa OoraT ¥ noyuutesneH. OH oTpakaeT KJIacCOBBIM XapakTep
COBETCKOTO IpaBa B IEJIOM, IIOKAa3bIBa€T PEaKLUI0 TOCylapcTBa Ha
KOHBIOHKTYPHBIM  XapaKTep SKOHOMHUYECKHX H IOJUTHUYECKUX IMPOLIECCOB,
MPOUCXOAUBIIMX B CTpaHe, MOAXOAbl 3aKOHOAATENS K IOPUJIMYECKOW TEXHUKE
MOATOTOBKH, MPUHATHA, OPOPMIICHUS U TPUMEHEHUS HOPM IpaBa, HOCHBIIHX
II04ac MPOTUBOPEUYMBBIN XapakTep. K yrojnoBHON OTBETCTBEHHOCTH 3a KPaxKy 3TO

OTHOCHUTCS B IIOJIHOM MEPE.

! Bby3 C.1. OcobeHHOCTH CTaHOBIIEHHS U Pa3BUTH MHCTUTYTA KPaXu: K UCTOpUH Borpoca (911-
1903 rr.) // Dxonomuxka. [paso. [Teuyats. Becthuk KCOU. — 2014, — Ne 3-4 (6364). — C. 83.
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[Tocne cnoma crapoi TOCYJapCTBEHHOM MAIIMHBI, B TOM  YHUCIIE
IPaBOTBOPYECKOM, 3apOXKJAIOIIEECS COBETCKOE 3aKOHOJATENbCTBO B MEPBYIO
ouepelb NPUHUMAIO HOPMBI, HAaMpaBlieHHbIE Ha OOpbOy C MPECTYIICHUSIMH,
MPEACTABIISBIIAMH  HAWOOJBINYI0 HAa TOT MOMEHT OIACHOCTh: caboTaxeM,
KOHTPPEBOJIOIIMOHHBIMU BBICTYIUICHUAMH, crekymsauuedt u 1. 1. K Hambonee
OIMACHBIM MPECTYIJICHUSIM OTHOCHJIOCH TaKXe MOCATATEIHCTBO Ha OOIIECTBEHHYIO
coOCTBEHHOCTh. OJHAKO YTrOJIOBHOE 3aKOHOJATENBCTBO MOYTH HE COAEPIKAII0 HOPM
O MPECTYIUIEHUSAX MPOTUB JUYHOCTH U UMYILIECTBA TpakJaH. TeM He MEHee yXKE B
BO33BaHUU OT 28 okTsi0pst 1917 r. BoeHHO-peBomONMOHHBIM KomMuTeT (BPK)
MUIIET, YTO OH «HE JOMYCTUT HUKAKOTO HAPYIICHUS PEBOJIIOIIMOHHOTO MOPSAKAY,
4YTO «BOPOBCTBO, pa300M, HamaJCHHs, OTPOMHBIEC MOMBITKH OYIyT HEMEIJIEHHO
KapaThCsi, U BUHOBHBIE B JTHX NPECTYIUICHUSX OyayT O€CHOIlaJHO CYIHMBI
BOCHHO-PEBOTIOLHOHHBIM CYIOMY .

ITonBepKEHHOCTH YTOJIOBHO-TIPABOBBIX HOPM 00cTOsITEIHLCTBAM
KOHBIOHKTYPHOTO XapaKTepa B TMEpBbIE TOJbl COBETCKON BiIacTU Oojiee YeM
oueBugHa. Ecam He mnpuHMMaTe BO BHHMaHHE OJIOK TaK Ha3bIBAEMbIX
KOHTPPEBOJIOIMOHHBIX MPECTYIUICHUH, TO MOXXHO KOHCTaTHPOBATh, UTO OCTPUE
YTOJIOBHOM perpeccuy ObUIO HaMpaBiIeHO Ha TaKuhe JeSHHs, Kak caboTax,
CHEKYJISIuUs, OaHIUTU3M, BOJIOKMTa W psn Apyrux. Kpaka kak TakoBas He
YIOMHUHAETCS, OHAKO HEJIb3s CKa3aTh, UTO HE OBLJIO YTOJOBHO-TIPABOBOM pEeaKIUU
Ha XUIIEHUs1 uMyiiecTBa Booodmie. B Tlomoxxennu o peBOTIONUOHHBIX TpUOyHaIax
or 18 wmaptra 1920 r., mepeuucnss naela, MOJACYAHBIE JTUM TpUOYyHaIaM,
YIOMSIHYJIU «JieJia TI0 KPYIHBIM JOJKHOCTHBIM MPECTYIIICHUSIM JIUI], 0OBUHSEMBIX
B XMWIICHUSX, TOJJIOTaX, YyYaCTUM B CHEKYJSIUU, Oojee BBIJAIOIINXCS
JIOJDKHOCTHBIX MpecTyruieHusx». B 1921 r. mogHsiack BRICOKO BOJIHA XUIIECHHIA.
Hexper BIHUK wm CHK or | wrona 1921 1. ycraHaBIuMBaJl YroOJIOBHYIO

OTBCTCTBCHHOCTL BIIIIOTH OO BBICIICH MCPbl HaAKa3aHMA 34 XHIICHHUA U3

! ®oitammkuit W.51. Kypc yronoBuoro mpaBa. Yacte OcobOeHHas (mocsiraTenbCcTBa JIMYHBIE U
umyiecTBeHHsie). — [lerporpan, 1916. — C. 194.
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TOCYJAapCTBEHHBIX CKJIQJIOB M JIOJDKHOCTHBIE TPECTYIUICHUS, CIOCOOCTBYIOIINE
XUIIEHUIO.

B urone 1920 r. Hauanace pa6ota Hajx npoektoM YK PCOCP, 1 utons 1922 1.
OH BCTynui B cuity Ha Bceil Tepputopun PCOCP u peiictBoBan no 1 suBaps 1927
r. Ha cmeny YK PCOCP 1922 r. npumen YK PCOCP 1926 r. Ananus
IOPUIUYECKON MPUPOJIBI KPaXKH 11eTIeCO00pa3HO MPOBECTU MO 0O0OUM JOKyMEHTaM
OJIHOBPEMEHHO, TMOcKoJibKy, YK 1926 roma He sBIsSeTCS NPUHIUIIHAIBLHO
oTianuHbIM 0T YK 1922 rona.

[IpuMeHUTENBHO K Kpake yroJIoBHbIE KOJEKChl 1922 u 1926 rr. BocnpuHsIM
HEKOTOPBIE UAEU YTOJIOBHOrO Ynoxenus 1903 r., Hanpumep, 0 €IUHON yrOJIOBHO-
IPaBOBOM OXpaHe TOCyAapCTBEHHOI0, OOIIECTBEHHOTO W JUYHOTO MMYyIlecTBa. B
TO K€ BpeMsi B HUX HE MPUMEHSETCS Ha3BaHHUE «BOPOBCTBO». [IpUMEHUTENBHO K
Kpaxe o0a KOJEKCa HCIOJb3YIOT CIOBO «IOXMIIEHUE», OIHAKO C HEKOTOPOH
pasuuieid. Cratbst 180 VYK PCOCP 1922 r. CcOOEpKXUT CIEAYIOUIYIO
dbopmynupoBky: «Kpaxa, T. €. TailHOe MOXUIICHUE UMYIIECTBA, HAXOASIIETOCS B
oOnajlaHNM, TIOJIb30BAHUU WIIM BEJEHUU JIPYroro JIMIA WIH YUpPexKIACHUS,
KapaeTcs.» U Jiajiee, B 3aBUCUMOCTH OT OOCTOSITENBCTB: CI0CO0a, MPUHAIIIEKHOCTH
uMyuiectTsa u T. A. B cBoro ouepenb, B cT. 162 YK PCOCP 1926 r. HeT cTonb
pacCIIMPUTEIBLHOIO TOJKOBAHUA: Kpaxka — 3TO «TalHOE NOXMILEHHE YY¥KOro
uMyniecTBay. Takum oOpa3om, HECMOTpPS HA KPAaTKOCTh, OUEBUHA €MKOCTh 3TOU
bopMyIpPOBKH, KOTOPAs, K CIIOBY CKa3aTh, UMEET MECTO U B HBIHE JICHCTBYIOIIEM
YK PO 1996 r. (TONBKO TEPMUH «IIOXHUILEHHUEY», UMEIOITUN HECKOJIBKO Pa3MBIThIN
XapakTep, 3aMCHEH Ha 00J1ee KOHKPETHBIA — «XHILECHUECY ).

Kpome Toro, B kauecTBe kBanudunupyronmx npusHakos B ¢1. 180 YK PCDOCP
1922 r. BEIAENAIOTCS:

— MPUHA/JIEAKHOCTh UMYIIECTBA UJIM MECTO €r0 HAXOXKJICHHS: Y YaCTHOTO JIUIIA,
U3 TOCYHapCTBEHHBIX WJIM OOIECTBEHHBIX CKIJIAJOB, JPYTUX XPaHMJIHUIIL,
YUPEKJICHHM, BATOHOB, MMAPOX0JI0B, 0apkK U APYTUX CY/O0B;

— TNPUMEHEHUE OpYIud WIM HHCTPYMEHTOB WU JPYTUX TEXHUYECKHUX

MPUCTIOCOOJICHUI U IPUEMOB;
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— CIIy’ke0HO€ MOJIOKEHNE BUHOBHOT'O;

— CHCTEMaTHYHOCTb;

— 0c000 KpyIHBIH pazMep (IMOHATHE HE PACKPHIBAJIOCH).

NmeroTcst HEKOTOpBIE npyrue ocoOeHHOCTH. Hampumep, m. «x» 3TOHM cTaThu
YCTaHaBJIMBAE€T OTBETCTBEHHOCTh 3a «KBAIU(PHUIIMPOBAHHYIO KpPaXy», OJHAKO
3]1eCh €€ MOHATHE HEe pacKphiBaeTcsa. OHO pacKphIBaeTCs B II. «O». «COBepIIICHHAS
M0 MPEABAPUTEILHOMY COTJIAIICHUIO C JPYTUMHU JIUIAMU...» DTOT K€ MyHKT CPeln
MPOYNX OOCTOSITEILCTB BBIJCISICT OTBETCTBEHHOCTH IS JIMI], «3aHUMAIOIIUXCS
KpakamMu Kak npodeccued, WIM KOorja TMOXUIIEHHOE ObUIO  3aBEJOMO
HEOOXOJIMMBIM CPEJICTBOM CYIIECTBOBAHUS MOTEPIEBIIECTO», ONMPEAEsas sl HUX
HaKa3aHWEe JO JBYX JeT. B OCHOBHOM Haka3aHME TI0 JTOMl CTaThe
npeaycMaTpPUBAETCS CIAEAYIOIIEE: «JI0 OJHOTO roja, HEe HIKE ABYX WM TPEX JIET».
OnHako 3a XMIIEHUE TOCYJapCTBEHHOTO HMYILIECTBA  «IIPOU3BOMBIIIECECS
CHCTEMAaTHUYECKU HWJIM COBEPIICHHOE OTBETCTBEHHBIMHM JOJDKHOCTHBIMU JIMIIAMH,
WU B 0C000 KPYITHBIX pa3Mepax» yCTaHaBIMBAIACh BhICIIAS MEpa HaKa3aHUsI.

VYronoBaelii kojgekc PCOCP 1926 1. KOHKpeTH3UpPYeT KBalUDHUITUPYIOITHE
MPU3HAKU B COCTaBE MPECTYIUICHUS O Kpaxke, BBIJENSS CPEU HUX:

— HEOJIHOKPATHOCTH;

— TMPUMEHEHUE TEXHUYECKUX CPE/ICTB;

— CrOBOD;

— MPUHAJICKHOCTh UMYIIIECTBA UJIM MECTO €0 HAXOXKICHUS;

— JJOJDKHOCTHOE TTOJIOKCHHE BHHOBHOTO' .

B nmpuMeuanuu K cTaTbe OrOBApUBAIOTCS YCIOBUSI OCBOOOXKIEHUSI BUHOBHOTO
OT YrOJIOBHOW OTBETCTBEHHOCTH: Kpa)ka MaTEpUalIOB U OPYIUW, COBEpILICHHAS Ha
dbabpuke 1 3aBojie padOYUM WM CIYXKAIIUM B TIpejeiax CBOEro MPEeAnpUsITUS B
MEPBBI pa3 W MPU CTOMMOCTH TOXWINEHHOTO HE CBBINIC IMSATHAAIATH PYyOJeH,
BJICYET TUCIUIUIMHAPHOE B3BICKAHHE IO 0CO0OM, ycraHaBiuBaemou HapomHbim

KOMHKCCApUaTOM Tpy/a, TaOeHu.

! BemreBckuit FO.B. OTBETCTBEHHOCTH 33 KPaXy 10 YTOIOBHBIM KOAEKCAM COBETCKOTO MEPHOJIA
// Hayunsrii BecTHUK OMckoit akagemun MBJI Poccun. — 2014, — Ne 4 (55). — C. 64.
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KonkpeTnusupoBaHbl 1 MEpbl OTBETCTBEHHOCTHU: «JI0 TPEX, 0 IIECTU MECSILEBY,
«J10 TO/Aa, 10 JBYX JET, A0 MSATH JIET», UCKIIOYEHO HaKa3aHWE B BUJE BbICHICH
MEpBbI, MPEAYCMOTPEHbl MPUHYIUTEIbHBIE pa0bOThl. Takue MOTHBBI Kpax, Kak
Hy)KJa U 0e3paboTula, «B OTHOLIEHWH HMMYLIECTBA, 3aBEAOMO SBIISIIOLIErOCS
HEOOXOJAUMBIM JIsl CYIIECTBOBAHHUS IMOTEPIEBIIET0», B CTaTbe OCTAIOTCA, XOTS
Mepbl HaKa3aHUs MPU ITOM CHUYKEHBI.

OtnensHo B cT. 166 YK PCOCP 1926 r. BblAeneHO TallHOE MOXUIICHUE
Jomaed WM JIPyroro KpYyMHOro CKOTa y TPYAOBOrO 3eMJIEAENIbYECKOTO
HaceneHusi. OIHAKO KpOME TailHOrO 3/€Ch MPEAYyCMATPUBAECTCS U OTKPBITOE
NOXHUILEHUE. DTa HOpMa OIpeesisiia HaKa3aHue J0 ISATH JIET, a 32 IPECTYIICHUE,
COBEpUIEHHOE MMOBTOPHO MJIM B CrOBOpE, — A0 BOChMH JeT. [Io Bcell BUAMMOCTH,
JIJIs1 T€X BPEMEH ATO OBLIIO 10CTATOYHO aKTyaIbHbIM.

Cepbe3Hblii Hay4YHBI UHTEPEC U OOJIBIIIOE MPAKTHYECKOE 3HAYCHUE MMENH CT.
181 YK 1922 r. u ct. 164 YK 1926 r., koTOpble Ha3biBamuch «Ilokymnka 3aBeoMo
KpaJieHoro». MiMest oIMHAKOBYIO JUCIIO3UIMIO, OHU OTIMYAIUCH JUIIh CAHKIUSIMU
3a cOAesiHHOE. MBI CKJIIOHHBI Pacl€HUBAaTh IOPUAUYECKYIO MPUPOAY ITOTO COCTaBa
KaK JIOMOJIHAIOMIET0 (pa3BUBAIOLIEI0) YIOJOBHYIO OTBETCTBEHHOCTh 3a KPaxy.
CocTaB UCKITIOYUTENIBHO TOJIE3€H KaK ¢ TOYKU 3PEHHS IPeaynpexaeHus (001e u
YaCTHOM MPEBEHIINM), TAK U C TOUYKHU 3PEHHS paCCIIEIOBAHUS CAMHUX KPaXK.

B cratee 163 YK PCOCP 1926 r. onpeneneHa OTBETCTBEHHOCTh 3a KpPaxky
AIIEKTPUUECKOW IHEPTUU B BUJIC JIUIIEHUS CBOOOIBI HA CPOK O OJHOTO MECSIIA,
rjae npeaycMaTpuBalioCh 00s13aTeNIbHOE BO3MEIICHUE yiiepOa.
KBanuduiupyromnmx npu3HakoB CTaThsi HE COJiepxkKaa.

KitaccoBass HampaBiIE€HHOCTh COLIMAIMCTUYECKOrO TIpaBa BbIpa3ujach B
npunatuu [IUK u CHK CCCP nocranosnenus ot 7 aBrycra 1932 r. «O6 oxpane
MMYIIECTBA TOCYJAApPCTBEHHBIX MPEANPUATUNA, KOJIXO30B U KOONEpalud H
YKPEIUICHUH OOIEeCTBEHHON (COIMATUCTUIECKON) COOCTBEHHOCTH». DTOT 3aKOH
ObUI, MpEXKJe BCEro, HampaBieH MPOTUB XHUIIEHUM TOCYJIapCTBEHHOTO U
OOIIIECTBEHHOTO uMyIIecTBa. JIUI, coBepIIaBIIMX TOJOOHBIE MPECTYIICHUS,

3aKOH XapaKTEPHU30BaJl KaK BparoB HapoJaa U OIPCACIIAI UM B KAYCCTBC HaAKa3aHUS
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BBICIIIYIO MEPY — paccTpen ¢ KoH(puckaued Bcero uMmyiiectsa. B mocnenyromme
roJibl OBUTA M3IaHbI CIICIIHANIBHBIE aKThI, PACIIPOCTPAHUBINNE TPUMEHEHUE 3aKOHA
or 7 aBrycta 1932 r. Ha MIUPOKUN KPYT MOCATATEIHCTB HA COIMAIMCTHYECKYIO
COOCTBEHHOCTb, HAllPUMEpP, KPaxy CeMsiH. XapakTepus3ys MPeIBOCHHBIN MEpUOI,
Henb3s He ynoMmsHyTh Yka3 Ilpesmamyma BepxoBHoro Cosera CCCP ot 10
aBrycra 1940 r., KOTOpbI yCHJIUJI, B YACTHOCTH, YTOJOBHYIO OTBETCTBEHHOCTH 32
MEJIKHAE KpaKy Ha IPOU3BOJICTBE.

B nocneBoeHHbIN mepuoa  0cOOOTO BHHUMAHHS — 3aCiIy’KHUBAIOT — yKasbl
[Ipesunguyma BepxoBHoro Coera CCCP ot 4 wurons 1947 r. «O0 yronoBHOU
OTBETCTBEHHOCTH 3a XMIIEHUE IOCYJIaPCTBEHHOTO U OOIIECTBEHHOTO MUMYIIECTBA
u «O0 ycuieHuu OxpaHbl JUYHOW COOCTBEHHOCTH Trpaxkaan». OHU BHeECIH
CEphE3HbIC U3MEHEHUS B Psijl CYIIECTBEHHBIX BOIMPOCOB, KACAIOUIUXCS CUCTEMBI U
HAaKa3yeMOCTH HMYIIECTBEHHbIX MPECTYIUICHH, W YCTAaHOBWJIM €JIUHCTBO
COBETCKOI'0 YTOJIOBHOI'O 3aKOHOJIATEIIBCTBA 10 3TOMY BOIIPOCY.

VYronoBuslii koxeke 1960 r. xapakTtepusyeTcsi IpeEMCTBEHHOCTBIO OCHOBHBIX
IPUHIIMIIOB U HaIpaBJeHUI, BbIPaOOTAaHHBIX IPEANISCTBOBABIINM YTOJIOBHBIM
3aKOHOJATEIBCTBOM, a C JPYTOi — 3HAYUTENBHBIM KOJIMYECTBOM HOBOBBEJCHUM.

B YK 1960 r. B o0Imieii CIIO)KHOCTH COJEPIKAJIOCh OKOJIO JECSATH CTaTew,
PETVIAMEHTUPYIOIIMX YrOJIOBHYIO OTBETCTBEHHOCTh 3a TaWHOE MOXUIIECHUE
UMyIllecTBa. JTO, MPEXKIE BCEro, CTAaTbU, COAEPXKABIUMECS B TIJaBe BTOPOU
Ocob6ennoit yactu «lIpectyrieHrus TPOTUB COIMATUCTHYECKON COOCTBEHHOCTHY
(ct. ct. 89, 93, 96, 101), B rmaBe mnsaToil «llpectymieHus TPOTUB JIMUHOU
coOcTBeHHOCTHU rpaxkaan» (cT. 144 u ct. 151), a Takke psan ctaTed U3 APYrux IiaB
Ocobennoit wactu (ct. ct. 195, 2181, 2241, 266), B KOTOPBIX peub HACT O
MOXUIIICHUH, B TOM YHUCJIE U TalTHOM.

OTnuuuTensHOM, HO BIOJHE 3aKkoHOMEepHOU ocobeHHOCThI0 YK PCDOCP 1960
T., CBI3AHHOU CO CIIOKHUBIIIMMHUCS B CTPAHE COMMAIIUCTUYECKUMHE OOIIECTBEHHBIMU
OTHOILICHUSIMA U COOTBETCTBYIOIIUM T'OCYJIapCTBEHHBIM YCTPONCTBOM, SIBIISICTCS
TO, YTO B Pa3HbIE TJIaBbl ObUTH MMOMEIIEHBI MOCATATEeIbCTBA HA COIMATMCTHYECKOE

(oOmiecTBEHHOE, TOCYAApPCTBEHHOE) M JIMYHOE HMMYIIECTBO TpakJaH. B ocHoBe
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ATOTO pa3AeICHUs JieKala Ues MPUOPUTETa COIMAIMCTUYECKOW COOCTBEHHOCTH
HaJ JUYHOH COOCTBEHHOCTHIO TpaKAaH, B TOM 4YHCJE IPH OILEHKE TaKOro
IpecTyIUieHus1, Kak kpaxa. [lo cytu nena, 3to Obulo (OpMaIbHO-IOPUIUIECKUM
3aKpeIyICHHEeM YIOMHHABIIUXCS paHee nosioxenuit nocranornenus [{IAK u CHK
1932 r. u ykxazos IIpesuanyma BepxoBaoro Cosera CCCP 1947 r.

B YK PCOCP 1960 r. no-npexHeMy COXPaHSIETCS TEPMHUH «IIOXHUILEHUE)» I10
oTHomieHUI0 K Kpaxe. Crarbs 144 Kopmekca ycTaHoBMIa OTBETCTBEHHOCTh 3a
IPOCTYI0O M KBATIM(PUIMPOBAHHYIO KpaXKH: COBEPUICHHYI0 TOBTOPHO WM TIO
IPEABAPUTEILHOMY CrOBOpY Ipymmoi ymi (4. 2 cT. 144); ¢ NpOHUKHOBEHHEM B
xunuiie (4. 3 cr. 144) u coBeplieHHYI0 0CO00 OMACHBIM PELUIUBUCTOM (4. 4 CT.
144), a Takxke BbIJEIMIA 3HAUUTEIBHOCTD yIllep0a, MPUUUHEHHOTO MOTEPIEBIIEMY
(4. 2 cr. 144). B npumedyaHuu K CTaThb€ MPUBEICHO MOHITHE MOBTOPHOCTH
coBepiieHus kpaxu. B canknusx cr. 144 YK PCOCP makcuMallbHBINA CpOK
HaKa3aHUs B BUJIE JTUIICHUS CBOOOIbI PaBEH JECSATH TOJaM.

Ananorndno noctpoeHa cT. 89 YK PCOCP «XuiieHne rocyjapcTBEHHOTO UIU
OOIIIECTBEHHOTO HWMYIIECTBA, COBEPIICHHOE IIyTEM Kpaxu», OJHAKO B €€
JUCIO3ULMN YIOTPEOISETCS TMOHATUE «IOXMILEHHUE». MaKCHUMallbHbI pa3Mep
CaHKIIMM B BHUJE JIMIICHUS CBOOOJBI TO CT. 89 paBeH msatHamauatu rogam. Ocobo
KPYIIHBIA pa3Mep Kpakh BblIeNeH B cT. 931, B Ha3BaHMM CTaTbu U B €€
JTUCTIO3UIMU  (purypupyer mnoHsTHE «xulleHue». CaHKIus MpeaycMaTpuBacT
BO3MOKHOCTh MIPUMEHEHHSI CMEPTHOM Ka3HU C KOH(UCKAIMEeH UMYIIECTBA.

N3 ykazanus B cT. 931 YK PCOCP Ha TO, 4TO OTBETCTBEHHOCTH 34 XUIICHUE B
0c000 KpYMHBIX pa3Mepax HE 3aBUCUT OT Croco0a XHUIIEHUS, CIEAYET, YTO
MOHSATUE «IOXUIIECHUE» NPUMEHUTEIIBHO K Kpa)Xe 3aKOHOJaTellb CUYUTAET
cenuPUYHBIM 11 KpaXh CIMOCOOOM XUIIEHHUS, KOTOPBIM, KaK W3BECTHO,
XapakTepu3yeT UMEHHO €ro TaitHOCTb.

3akpenuB OJHY W3 TEHACHIMH MPEIbIAYIIMX VYTOJOBHBIX KOJEKCOB K
pa3leNeHUI0 OTBETCTBEHHOCTH 32 KPaKHW T'OCYAAPCTBEHHOTO, OOIIECTBEHHOTO U
JUYHOTO (4acTtHOro) umytiectsa rpaxiaad, YK PCOCP 1960 r. He nepeocMbICInI

TIOHATHUS «XHIIEHUE», KaK 3TO BIOCJIEICTBUHM ObLIO craenaHo B YK P® 1996 r.

19



TakuMm 00pa3oM, MOHSTHUS «XUIIEHUE» W «IOXUIIECHUE» TMPUMEHSUINCh Kak
CUHOHUMBI W HE BJIMSUIM Ha KBaIU(UKALUIO MPECTYIUICHUH. B mocTaHOBIEHUSX
[Inenyma BepxoBHoro Cyma CCCP ot 11 wuronsg 1972 r. Ne 4 «O cynebHoi
MpaKkTUKE IO JejlaM O XHUIIEHUAX TOCYJApCTBEHHOTO U  OOLIECTBEHHOTO
UMYIIECTBA» U JIPYTUX MOHSATUE «XUIICHUE» HE MPUBOJIUTCS, ONPEAEIICTCS JUIIb
MOMEHT OKOHYaHHUS JTOTO TNPECTYIUICHUS: «XHUIIEHUE CIIeyeT CUYUTaTh
OKOHYEHHBIM, €CJId MMYIIECTBO H3BATO U BUHOBHBIM HMMEET PEAIbHYIO
BO3MOXXHOCTh MM PpaCHOpPsDKATHCS MO CBOEMY YCMOTPEHHUIO WM TOJIb30BaThCS
uM». OTAENBHOrO MOCTaHOBJIEHUS MpuMeHuTenbHO K cT. 144 YK PCOCP He
u3/aBajock. B KOMMEHTapuu 3>K€ K HEHl TOBOPUTCS, YTO «Kpa)ka JHWYHOTO
UMYIIECTBA TPaKJAaH IO Croco0y COBEPIICHHS TMpecTyIUieHus (TaiiHoe
MOXUIIICHUE) HUYEM HE OTJIMYACTCS OT KpaXH TOCYyAapCTBEHHOIO WIIU
OGIIECTBEHHOTO HMYIICCTBAY .

B nenom nocnenuunii YrosioBHBIM KOJAEKC COBETCKOIO NEPUO/IA, HA HAI B3TJIAL,
MOATOTOBUJI OJIATONMPUSITHYIO TOYBY [Jii TIPUHATHS HBIHE JEHCTBYIOIIETO
YTOJIOBHOTO 3aKoHO1aTeNbeTBa. OqHako Ha3biBaTh YK PD 1996 r. 6omee ynauabim
U COBEpIUICHHBIM Mbl Obl He cTanu. Cpeau ero HeIOCTATKOB TJIABHBIM SIBJISIETCS
HECTAOWJIBHOCTD, BBIPAXKAIOMIASACS B CTABIIUX CHUCTEMATUYECKUMH U3MEHEHHSIX U
nonoaHeHussx. HecTaOMIIBHOCTh yTOJOBHOTO 3aKOHAa CBHUJIETEIBLCTBYET O €ro
CEpPbE3HOM HECOBEPUICHCTBE, a M3MEHEHHs, BHOCMMbIE B YK, HamomHumu ero

IIPOTUBOPCUYUBBIMHU ITOJIOKCHUAMU.

1.2  3akoHOAATENHCTBO 0O YrOJOBHOI OTBETCTBEHHOCTH 32 KPaXKy B

3apyOEKHBIX CTpaHaX

[IpakTyeckn B KaXJOM  TOCYJIapCTBE  IMOJIOKEHUS  YTrOJIOBHOTO
3aKOHOJIATEIhCTBA O TMPECTYIUICHUSIX TMPOTHUB COOCTBEHHOCTH COCTABIISIIOT €r0

OCHOBY M OTPa)KarOT PEAKIMI0 TOCYJapCTBa Ha HamOoJiee pacipoCTpPaHCHHbBIC

"Boimenckuit F0.B. OTBETCTBEHHOCTH 32 KPaXy [0 YTONOBHBIM KOAEKCAM COBETCKOTO MEPHOJA
// Hayunsrit BecTHUK OMckoit akagemun MBJI Poccun. — 2014, — Ne 4 (55). — C. 66.
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OOIIIECTBEHHO OmacHble fAesHus. B To ke Bpems, HECMOTpss Ha HEKOTOpOe
CXOJICTBO IOAXOAOB K IIPABOBOMY pPEryJMPOBAHUIO OTBETCTBEHHOCTH 32
YKa3aHHbIE  TPECTYIUICHHUS, YTOJOBHOMY  3aKOHOJATEIbCTBY  Pa3JIMYHBIX
roCyJapCcTB CBOMCTBEHHBI OIPEJEIECHHbIE OCOOEHHOCTH, M3YyYE€HHE KOTOPBIX
MO3BOJISIET MCCIEIOBaTh 3apyOCKHBIA ONBIT, BBIIBUTH €r0 IOJIOKHUTEIIbHbBIE
Ka4ueCTBa U yCOBEPIIEHCTBOBATh OTEUECTBEHHYIO MIPABOBYIO CUCTEMY.

XWIIEeHUI 4YyKOr0 MMYIIECTBA OCTAIOTCS CaMBIMH  PaCIpPOCTPAHEHHBIMU
MPECTYIUIEHUAMH. XUIIEHUS 3aHUMAIOT B HACTOSILIEE BPEMS 3HAUUTEIIBHOE MECTO
B CTPYKTYyp€ NIpecTynHOCTH Poccun, onpenenss ee KOJUYECTBEHHYIO CTOpPOHY. B
CBSI3M € 3TUM OOph0Oa C XUILIEHHUSIMU SBIIAETCS aKTyalbHOU 3aJa4eil COBPEMEHHOTO
YIOJIOBHOTO  3aKOHOJATENbCTBA W  IPUBJICKACT BHUMAHHUE IIPAKTUUYECKUX
pabOTHUKOB M TEOPETHKOB B 00JIACTH YTOJIOBHOIO MPaBa.

[lonsTHE «XHIEHHE» AOCTATOYHO OOCTOSTENBHO pa3paboTaHO B YrOJIOBHO-
MPaBOBOM JOKTpUHE Kak Poccuu, Tak u apyrux rocyaapctB. OHO pacKpbIBaeTCs B
yrojoBHbIX Koaekcax Pocecnn, Kazaxcrana n Keipreizcrana. HeiHe nerictByrommi
YK MoHronuu, He ONpeaesst COAEp)KaHWE JAHHOIO IMOHATHs, TEM HE MEHeEe
UCIIOJIB3YET €ro MPY OMUCAHUU PA3IUYHBIX (POPM U BUIOB XUILIEHUS.

PonoBoe mOHATHE «XUILEHHUE» XapaKTEpPHO HE TOJBKO I POCCUHCKOTO
3aKOHOJATEILCTBA, HO U JUIS 3aKOHOJaTeIbcTBa MHOTUX cTpaH ObiBiero CCCP.
Tak, B YK Kazaxcrana (ct. 175 YK Ka:;aXCTaHa)1 n Tamkukucrtana (cT. 244 VK
Ta/[PKUKACTaHA)’ TOHATHE «XUINCHHE» SBISCTCS MPAKTHICCKH HICHTHUHBIM
npuBoAUMOMY B YK P® 1 HECET Ty € CMBICIIOBYIO Harpy3Ky.

Heckonbko nHOE ompexaeneHue coaepkutca B npumedanuu 1 k cr. 164 YK
Keipreickoit PecniyOnuku. Ilox xuiieHuem B yKa3aHHOM HOpME IMOHHMAeTCs
MPOTUBOIIPABHOE, OE3BO3ME3HOE 3aBJIAJICHUE YY>KUM HMMYLIECTBOM B MOJb3Y

BHHOBHOI'O WJIM JPYTIUX JIMI, COBCPHICHHOC C KOpBICTHOﬁ OCJIbIO, IMIPUYNHUBIICS

'VronoBHBIH KoOIEKC PecnyOmuku Kazaxcran ot 3 wurong 2014 roga (MO COCTOSHUIO Ha
01.01.2015). [DnexTponHsIii pecypc]. - Pesxxum mocryna: http//oNeliNee.zakonNe.kz

2 VIOIOBHBIH KOLEKC Pecniyommukn Tamkukuctan: ot 21.05.1998 r. [DnekTpoHHBIN pecypc]. -
Pexum nmocryma:  http:// www.ugolovNey- kodeks.ru ./2011/11/ugoglovNeyi / kodeks /
respubliki/ tadzhikistaNe.
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yimepd COOCTBEHHUKY WM HWHOMY BIaJeiblly 3Toro wumymniectBa. Crenyer
OTMETHUTb, YTO TJIABHBIM OTJIMYMEM JAHHOTO OIPEAEIICHHS SIBISIETCS OTCYTCTBUE
MpU3HaKa MPOTUBOIPABHOTO OE3BO3ME3IHOTO U3bATHS uMyllecTBa. [lo Hamemy
MHEHUIO, TOJJ00HAs 3aKOHOIaTeIbHAas KOHCTPYKIU Oosee yaauna. Ha Hemocratok
JIBYaKTHOM CTPYKTYpbl XUUIIEHUS yKa3blBAIM MHOrHe aBTOpbl. [lo muenuto I'.H.
bop3eHkoBa, «UCIOIB30BaHUE ABYX OTINIATOJBHBIX CYIIECTBUTENBHBIX CO3AET
BIICYATJICHUE O0O0s3aTeNbHON JBYaKTHOCTH WM JBYCTYNEHYATOCTH XWIICHUS:
CHavasla u3bsiTUE (U3BJIEUEHHUE), & MOTOM - OOpallleHue ero B COOCTBEHHOCTh
(3aBmajenne)»’. Kak cmpaBemmBo ormedaer O.B. EpmaxoBa, «obparenne
MMYILIECTBA B MOJb3Y BUHOBHOIO O€3pa3Iu4HO JJIsi COOCTBEHHUKA, OHO BBIXOJUT
3a Mpeiesbl NPUYMHEHUS BpeJa OXpaHSEMbIM OOIIECTBEHHBIM OTHOIICHUSM,
KOTOpOE€ JIOCTUTAaeTCsl YK€ CcaMuUM (PAKTOM H3BbATUS HUMYIIECTBA, JIMIIEHUS
COOCTBEHHMKA BO3MOXKHOCTH OCYIIECTBIIATH IOJHOMOYUS BJIaJICHUS, IOJIb30BaHUs
¥ PACTIOPSDKCHHMS B OTHOIICHHH CBOEIO MMYIIIECTBA» .

1 ssaBaps 2015 roma BCTynuil B CHILy HOBBIM YTOJIOBHBIN Kojaekc PecryOinku
KasaxcTaH®, KOTOPBIH yiKe MpegycMaTpHBaeT IBE CTAThH 00 OTBETCTBEHHOCTH 32
kpaxy. Cratbs 187 Menkoe XHIEHWE, TO €CTh Kpaka, MOIICHHUYECTBO,
IIPUCBOEHUE WJIM PACTPATA Yy>KOI'0 MMYIIECTBA, COBEPIICHHBIE B HE3HAYUTEILHOM
pa3Mepe, - Haka3bplBaeTcs IITpapoM B pa3Mepe IO CTa MECSUHBIX PacdeTHBIX
nokaszaresied MO0 UCHpPaBUTEIBHBIMU paboTaMu B TOM Ke pasmepe, JHbo
MPUBJICUCHUEM K OOIIECTBEHHBIM paboTaM Ha CPOK JO CTa JIBaJLIaTH 4acoB, JHOO
apecToM Ha Cpok A0 copoka matu cyTtok. Crares 188 Kpaxka, TO ecTb TalHOE
XUIICHUE YYKOI0 MMYILECTBA - Haka3bplBaeTcs IITpadoM B pasMepe 10 OAHOU
THICSTYM MECSIYHBIX PACUETHBIX TOKa3areliel MO0 MCIpaBUTEIbHBIMUA paboTaMu B

TOM K€ pa3Mepe, JHO0 OrpaHMYEHHEM CBOOOJBI Ha CPOK JO TpeX JIeT, JU0Oo

! bopsenkosa I'.H., Komuccaposa M.A. Kypc yronosaoro npasa. Ocobennast yacts. —M., 2002.
—T.3.-C. 408.

? EpmakoBa O.B. MOMEHT OKOHYAHHS MPECTYIUICHHI TPOTHB COGCTBEHHOCTH: 3aKOH, TEOPHS,
npaktuka. M., FOpnutundopwm, 2013. — C. 62.

3 Yronosueii Kozekc Pecnnybnmuku Kazaxcran ot 3 wmrons 2014 roma (IO COCTOSHHIO Ha
01.01.2015). — [DnexTponHbIit pecypc]. — Pesxum goctyma: http://oNeliNee.zakoNe.kz
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JUIICHUEM CBOOONBI Ha TOT K€ CPOK, ¢ KOH(UCKAIMedl uMyliecTBa win 0e3
TaKOBOWM.

Cratbs 185 YK Vkpaunsl Takke COACPKUT oOllee MOHITHE KPaKu: TaiHOe
MOXUIICHHE YYXOT0 HUMyIIecTBa (Kpaka) - HakasblBaeTcsi ImTpagoM Ot
NATUIECATA JO CTa HeoOJaraéMbplXx MHHUMYMOB JIOXOJOB TpaxkJaH WU
OOIIIECTBEHHBIMU pabOTaMU Ha CPOK OT BOCBMUJECSTH JI0 ABYXCOT COpPOKa 4acos,
1100 MCTIpaBUTEIBHBIMU pabOTaMU Ha CPOK JO ABYX JIET, INOO apecToM Ha CPOK
J10 IIIECTH MECALEB, HIH JTHIICHHEM CBOGOIBI HA CPOK 0 TPeX JeT .

B 1o xe Bpems B apyrux B crtpaHax ObiBiiero CCCP MOHSTHE «XUIIEHUE)
IIpETEPNENo 3HAYUTENbHBIE N3MeHeHUsA. Hampumep, B npumeyanun k ri. 24 YK
PecnyOnuku  benmapych, 1moa — XMIIEHMEM  NOHMMAETCS  YMBILUIEHHOE
IPOTHUBOIIPABHOE OE3BO3ME3THOE 3aBJIAJICHUE UYKUM HMYIIECTBOM WM NPABOM
Ha MMYIIECTBO C KOPBICTHOM 1LIENbI0 NyTEM Kpaxu, TIpabexa, pas3oos,
BBIMOTaTEJIbCTBA, MOIIEHHUYECTBA, 3710ynoTpeodIeHus CIIy>KE€OHBIMU
MOJIHOMOYMSIMHM, MPUCBOEHHUS, PACTPAThl WM HCHOJB30BAHMS KOMIIBIOTEPHON
TEXHHUKI".

Crates 186 YK MonaaBun yTOUHSIET, YTO Kpaka, TO €CTh TAWHOE XMILCHUE
MMYIECTBA APYroro JIHua’.

Crnenyer OTMETHTBH, YTO YroJIOBHOE 3akoHonarenbcTBo Poccnm, Kazaxcrana,
Koipreizcrana 1 Monronuu aud@epeHuupyeT OTBETCTBEHHOCTh 3a XHUIIEHHUS B
3aBUCUMOCTH OT HMX (OpM U BHUJIOB, XOTS B 3aKOHOJATEJIBHO 3aKPEIUIEHHBIX
HopMmamu YK Poccun, YK PK u YK KP nonsitusax xuieHusi ykazanue Ha (OpMbI
XUIICHMS, a TAaK)K€ WX IEepeYeHb OTCYTCTBYIOT, B OTJIMYME, Hampumep, oT YK
Pecniyonuku benapych, rie B npuMmedanun K riaBe 24 «lIpectyruienus mpoTuB

COOCTBEHHOCTH noa XWIMCHUCM IMOHHUMACTCA YMBIIIJICHHOC IIPOTHBOIIPABHOC

! Vronosnsiii Kozekc VYkpaunbl ot 5 ampens 2001 roga — [DnexkTpoHHbIi pecypc]. - Pexum
nocryna: http://meget.kiev.ua/kodeks/ugolovNeiy-kodeks/razdel-1-6/

2 VronosHslit Kogekc Pecniy6nmuku benapych, 3akoH oT 9 wutonms 1999 roma Ne 275-3 //
Hanonanshelii peectp npaBoBbix akToB Pecriyonuku benapycb. 1999. — Ne 2/50.

% Vromosmbii Komekc Monnasun. — [DnekTponnbii  pecypc]. — Pexum mgocryma:
http://base.spiNeform.ru/show_doc.fwx?RgNe=3835
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0€3BO3ME3JHOE 3aBJIAJICHUE YYKUM HMMYIIIECTBOM WM MPAaBOM HAa MMYIIIECTBO C
KOPBICTHOM TIEbI0 TyTeM Kpaxu, rpadexa, pa300s, BBIMOTaTEIbCTBA,
MOIIIEHHUYECTBA, 3J0YNOTPEOICHUS CIY>KEOHBIMU TMOJTHOMOYMSIMHU, MPUCBOCHUS,
pacTpaThl HIIH HCIOIb30BAHMS KOMITBIOTEPHOI TEXHUKH .

Boobmie, noapasneneHue xuiieHud Ha (OpMBI U BUIBI MpecieAyeT Ueib
OTpa3uTh XapakTep M CTENeHb OONIECTBEHHON OMAaCHOCTU XMWILIEHUS B
3aBUCUMOCTH OT CTEIICHH BBIPAKCHHOCTH M CBOCOOpa3usi KOHKPETHBIX MPU3HAKOB
npectyrieHus. Tem cambiM gocturaercs AuddepeHnuanys OTBETCTBEHHOCTH 32
XUIIeHUs. B OCHOBe pa3rpaHMuYCHHs] XUIIEHUW 10 XapakTepy U CTENEHU
OOIlIECTBEHHOM  OMAaCHOCTH, TMPUHATOTO B CHCHUAIBHOW JUTEpaType U
OTPaXEHHOTO B 3aKOHOJATENBLCTBE, JIKAT JABA KPUTEPUS: pa3Mep NPUUYUHEHHOTO
ymiepba U crmoco0 coBeplleHHusl MpecTyruieHusa. [Ipu 3ToM BUIBI XUIIEHUS
MO/IPA3IECTSIOTCS] HMEHHO B 3aBUCHMOCTH OT pa3Mepa MPUUYUHEHHOTO yiepoa.

@DopMBI XUIICHUS - 3TO OTJIMYAIOIIMECS APYT OT JApyra TUIUYHBIE, HauboJee
oOmme crnocoObl COBEPUICHUSI XUIIEHHM, OIMpENesIEHHbIE B YTrOJIOBHOM 3aKOHE.
HauGonee pacipocTpaHeHHON U NMPU3HAHHOMN SIBJSIETCSA MO3UIUS O TOM, 4To B YK
P® 3akperieHo mects GOpM XHUILEHUS, CPeId KOTOPhIX Kpaxka (cT. 158 VK PD),
MoreHHn4YecTBO (cT. 159 YK P®), npucsoenue (cr. 160 YK P®D), pactpara (cT.
160 YK P®), rpabex (ct. 161 YK) u pazooii (ct. 162 YK PD).

VYK PecnyOnuku KazaxcTtaH cOAEp)KUAT ONUCAHHE BCEX YyKa3aHHBIX (QopMm
xuienus. B cr. 188 YK PK paercst onucanve mpu3HAKOB KPakH, O] KOTOPOA,
Kak 1 B 4. | cT. 158 YK P®, nonnmaercs TallHOE XUIIEHHUE YYKOr0 UMyIllecTBa. B
TO K€ BpeMsi TOJKOBaHUS YyKa3zaHHbIX HOpM B IlocranoBnenun Ilnenyma
BepxoHoro Cyna P® ot 27 nexabpst 2002 r. No29 «O cyneOHO# MpakTHKE TO
nenaM o Kpaxe, rpabexxe U pazdboe» u B HopMaruBHOM TOCTaHOBJIECHUU
BepxoBhoro Cyna Pecriybnuku Kazaxcran ot 11 urons 2003 r. Ne8 «O cynebHoi
MPAKTHUKE MO JIeJIaM O XUIIEHUSIX» HECKOIbKO OTInYaroTcs. Eciiy B mepBOM U3 HUX

TaHOCTD XUIICHUA OIPCACIACTCA BOCIIPUATHEM BHHOBHOI'O B 3aBHCHUMOCTHU 00

! Vromosneiii Kozexc PecniyOnmuku benapyce 9 wuronst 1999 roma Ne275-3 — [DnekTpoHHBII
pecypc]. — Pexum mocrtyma: http://etaloNeliNee.by/?type=text&regNeum= HK9900275#load tex

24



00CTaHOBKH, KOTOpas JaBaja eMy OCHOBAaHHE ToJlaraTh, YTO OH JEHCTBYET TalHO,
TO BO BTOPOM TalHOCTh XMIIECHUSI OMPEAEISIETCS UCKIIOUUTEIBHO BOCHPUSITUEM
BUHOBHOT'O BHE 3aBUCMMOCTH OT OOCTAHOBKH U €€ BJIMSHUS HA €r0 BOCIPUSIITHE.

B VK Kbeipreizckoii Peciy0nuku cocTtaB KpakM HUYEM HE OTJIMYAETCS OT
COCTaBOB, NMPU3HAKN KOTOPBIX onucanbl B CT. 158 YK P® u B ct. 188 YK PK. B 1O
K€ BpeMsa Crnocod 3aBlajieHusi HMYIIECTBOM (TallHBIA M OTKPBITHIN)
IPUMEHUTENBHO K Kpaxe U rpadexy He yrounsercs B YK Monromuu. Tak, B
cooTBeTcTBUM cO CT. 145 YK MoHronuu noa Kpakeil NMOHUMAETCs JEHCTBUE,
COOTBETCTBYIOIIEE HA3BAHHUIO MPECTYIUICHHS, - KpPa)ka, BOPOBCTBO U T.I., a MO
rpabexoM MOHUMAETCS JICHCTBUE, UMEIOIIEE 3HaUCHUE «OTOUPaAHUEY, «KOTHUMAHUE
(oTHATHE)», «3a0HpaAHHEY.

OenepanbHbIM 3aKk0HOM OT 3 utoiist 2016 r. N 323-D3 VrosoBHsiil kogekc PO
nonoJyiHeH cr. 158.1, npenycmaTpuBaronieil OTBETCTBEHHOCTh 32 MEJIKOE XUIIECHUE
Yy’>KOr0 MMYIIECTBA, COBEPIIECHHOE JIUIIOM, MTOABEPTHYTHIM aIMUHUCTPATUBHOMY
HAKa3aHUIO 3a MEJIKOE XUIIEHHE, MPEAYCMOTpPEHHOE 4. 2 cT. 7.27 KoAIl PO.

B VYronoBHoMm kojaekce, HE OINPENENECHO, KAKOE MMEHHO XMIIEHUE: B KAKUX
dbopmax, B KakoM pa3Mepe - CIeAyeT cuuTaTh MeJKuM. OJHaKO HUCXO0Is W3
COJIEp’KaHMsI  YrOJIOBHO-TIPABOBOTO  3alpeTa, BKJIIOYAIONIET0 yKa3aHUE Ha
aAMUHUCTPATUBHYIO TMPEIOAUIHUIO KaK YCJIOBHE NPUBJICYEHUS JULIA K
oTBeTcTBeHHOCTH 1O cT. 158.1 VYK, cnegyer 3akio4uTh, 4TO CIIOBOCOYETAHUE
«MEIIKOE XWIINEHWe» - OTO OJaHKETHbI TEPMHUH, 3HAYEHUE KOTOPOTO
yCcTaHaBJIMBaeTcs npu odOpamienuu K ct. 7.27 KoAll, rne npuBogutcs aeduHuims
MEJIKOTO XHIIIEHUS, BKIIFOYAIOIIErO 1Ba €r0 BUJA.

K mnepBoMy OTHOCHTCSI MENKOE XHUILIEHHE YyKOTO HMYIIECTBA, CTOMMOCTH
KOTOPOTO HE MPEBBIIIACT OJHY ThICAUY PYyOJeH, myTeM Kpaku, MOIICHHUYECTRA,
NPUCBOCHHS WJIM pacTpaThl TMpPU OTCYTCTBUM NPU3HAKOB MPECTYIUICHUH,
NPEAYCMOTPEHHBIX 4. 4. 2 - 4 cT. 158, cT. 158.1, 4. 4. 2 -4 c1. 159, 4. u. 2 - 4 cr.
159.1,9.9.2-4c¢1.159.2,9. 4.2 -4 c¢1.159.3,94. 4.2 -4 c1. 159.5, 4. 9. 2 - 4 cT.
159.6 1 u. u. 2 u 3 ct. 160 YK (u. 1 ct. 7.27 KoAIl). Ko Bropomy - meinkoe

XUIICHHE YYXKOTO MMYIIECTBA CTOMMOCTBIO O0Jiee OAHOW ThICAYM pyOJied, HO He

25



0osee OBYX ThICSY MATUCOT PyOseil myTeM COBEPIICHUS TeX K€ JAesHUM (4. 2 CT.
7.27 KoAll). Ilpnuem npu3Haku yKa3aHHBIX JESHUN - MOIIEHHUYECTBA U XUIIEHUS
BBEPEHHOTO UMYIIIECTBA - TpuBeieHbl HE B KOAIL a B cOOTBETCTBYIOIIMX HOpMAX
1. 21 YK. Takum o0Opa3om, BONPOCH yroJOBHOM OTBETCTBEHHOCTH 32 MEJKOE
XUIIEHUE  UMEIOT  KOMIUIEKCHOE,  MEXOTpAcleBOE€  PEryJMpOBaHHUE, U,
CIIEIOBATEIbHO,  WM3MEHEHUsl  3aKOHOJATelIbCTBA 00  aJMUHUCTPATUBHOM
OTBETCTBEHHOCTH MOTYT IIOBJI€Yb COKpAILEHHE JMOO, HAIPOTHUB, PACLIUPEHHE
MpeesioB AEHCTBUS HOPM 00 OTBETCTBEHHOCTH 32 YKa3aHHBIEC MPECTYIHbIE POPMBI
XUILICHUMU.

Oco0o cnenyer yka3zaTb Ha MMEIOIIHMECS OTJIWYUS B OMMCAHUM IPU3HAKOB
Takoi ¢opMbl xulneHus, kak paszdoi, B YK Poccuiickoii ®enepanuun u
Pecnnyonukn  KazaxctaH, yuyWThIBasg 3HAYUTENBHOE CXOACTBO  YTOJOBHOIO
3aKOHOJATEIbCTBA ITUX FOCYAAPCTB.

B 4. 1 ct. 162 YK PO nog pazboeM nmoHMMaeTcs HalaJeHUE B IEJISIX XUIICHUS
Yy’KOTO HMYILIECTBA, COBEPIICHHOE C MPUMEHEHWEM HACWIIUSA, OIACHOTO JUIs
KU3HU WU 3]I0pOBbS, JTUOO C Yrpo30il mpuMeHeHus Takoro Hacuiaus. [Ipu sTom
HAlpaBJICHHOCTb ~ HACWJMsA  Ha  NOTEPHEBIIEro, a  TakKe  pealbHbIN
(HeToCpeCTBEHHBIN) XapaKTep yrpo3bl IPUMEHEHUSI HACHIINS BBITEKAET TOJIBKO U3
MoJI0OKEeHHI BbllieHa3BaHHOTO [loctanoBnenus I[lnenyma BepxoBhnoro Cyma P®
(m. 21).

B cr. 192 VK Kazaxcrana moa pa30oeM MOHHMMAETCsSl HAMaJCHHE C IEIbI0
XUIIEHUS YYyKOTO MMYLIECTBA, COCIMHEHHOE C HACWUJIMEM, OINACHBIM I KU3HU
WO  30pOBbS  JIMIA, IIOABEPIIIETOCS  HAMNAQACHUIO, WIW C  yIpo30ou
HEMOCPEICTBEHHOTO MPUMEHEHHUS TaKOro HACHUJIUS, TO €CTh MOJ0OHBIE MPU3HAKH
BKJIFOYEHBI B HOPMY U SBJISIIOTCSL cOcTaBooOpazytromumu. CiieryeT OTMETUTh, YTO B
ct. 166 («MommenauuectBo»), 167 («I'pabex»), a takke 168 («Pa3boit») YK
Koipreizckoit Pecriybnvku 3aKkoHOIaTEIh TEPMUH «XHUIIICHUE)» 3aMEHUJT HA TEPMUH
«3aBJIAJICHUE», YTO HE SIBJIAECTCS, MO HAIEMy MHEHHIO, MPABUIBHBIM PELICHUEM,
TaK KaK IO3BOJSET JOMYCTUTH BO3MOXKHOCTb OTCYTCTBUSL IPYIMX HPHU3HAKOB

XUIIeHUS (HampuMep, KOPBICTHOM 1€, MPUYMHEHHUsS] UMYIECTBEHHOrO yiiepoa
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coOcTBeHHMKY). [lpm onmcaHuM TPHU3HAKOB TMPUCBOEHUS WM  PACTPATHI
BBepeHHOro uMymniectsa (ct. 171 YK KP) ykazanue Ha XUIlleHHE WIH 3aBJIaJCHUE
UMYIIIECTBOM BOOOIIIE OTCYTCTBYET.

B VK Keipreizcrana Hapsiy ¢ BhIIIIEHa3BaHHBIMH (POpMaMH XUIICHHSI BBIJEICH
coctaB ckoTokpaacta (ct. 165 YK KP), mox xoTopsiM B COOTBETCTBHM C 4. 1
YKa3aHHOW CTaThbU MOHUMAETCS TAHOE MOXMILEHUE YY’KOr0 CKOTa, TO €CTh COCTaB
CKOTOKpPAJICTBA BBIJEISIETCS HCKIIOYUTEIBHO HA OCHOBAHWM LIEHHOCTH IMpEaMeTa
MPECTYIUICHUS.

B YK MoHronuu oTaenbHOro cOoCTaBa CKOTOKPAJICTBA HET, HO B KayeCTBE
KBAIM(PUIUPOBAHHOTO BUAAa Kpaxu (4. 2 cr. 145 VK) BeIcTynaer noxuuieHue
OOJNBIIOTO  KOJMYECTBA TOJOB CcKoTa. [loBhIIEHME OTBETCTBEHHOCTH 32
CKOTOKpPAJCTBO HMEET IO €000 KOHCTHUTYLHMOHHYIO OCHOBY, IMOCKOJIbBKY B
cooTBeTcTBMM ¢ 4. 5 cr. 5 KoHcTuTynmun MOHIOIMM «CKOT SIBISIETCS
HALMOHAILHBIM JOCTOSHHEM H OXPAHSACTCS FOCYIaPCTBOM .

Uto kacaeTcsi 00OOIIEHHOM XapaKTEPUCTUKU BHUAOB XUIIEHHUS, TO aHAIU3
3aKOHOJATENbCTBA PoCcHMU MMO3BOJISET BBIACIWTH TaKWE BHUJBlI XUILICHMS, Kak:
MEJIKOE€ XMILEHHUE, KOTOPOE SIBJIAECTCS aJIMUHHCTPATUBHO HAKa3yeMbIM; XUIIECHUE
0e3 OoTAryaroumx OOCTOSATENbCTB, OTHOCSIIUXCS K pa3Mmepy; XHILEHHe,
NPUYMHUBILIEE 3HAUUTEIbHBIN YIIEpO rpakJaHUHY; XUIIEHUE B KPYITHOM pa3Mepe,
TO €CTb Ha cymMmy cBbille 250 Thicay pyOlsieid, XHIIeHHe B 0C000 KPYNMHOM
pa3Mepe, TO €CTh Ha CyMMY CBbIIIE€ | MIIIIMOHA pyOJiel U XUIIEHHE 0CO0e IIEHHbIX
PEIMETOB.

YronoBHOe 3akoHOAATENbCTBO KazaxcraHa, B OTIIMYHE OT POCCHUKCKOTO,
COJIEP>KUT OIHMCAHME MPU3HAKOB YIOJOBHO HAKAa3yeMOro0 MEJKOTO XWILEHHS, K
kotopoMy B cootBerctBuM ¢ 4. |1 cr. 187 YK PK ortHOcsATCS Kpaxka,
MOIIIEHHUYECTBO, TPUCBOCHUE WJIM PACTPaTa Yy>KOr0 MMYIIECTBA, COBEPLICHHBIE B
HE3HAYUTEIBLHOM pa3Mepe; mpu 3ToM B cootBercTBUM ¢ 1. 10 cT. 3 YK PK non

HC3HAYUTCIBbHBEIM pasMEepoM B CT. 187 monmMaeTcs CTOMMOCTD HMYIICCTBA,

! Koncrurynuss Monromuu ot 13 suBaps 1992 roma. — [OnekrponHblii pecypc] — Pexum
noctyma: http://moNegolNeow.com/lawl.html
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MPUHA/JICKAIIEr0 OpraHru3alMy, HE MPEBBIIIAIONIA IECSITH MECIYHBIX PACUETHBIX
nmokasaTesnel, WIM HWMYIIECTBa, NpUHAIJIeKAIIEro (U3NUeCKOMy JHIy, He
MPEBBIMIAIONIAS IBYX MECSYHBIX PacueTHBIX IMokazareieil. OTMETHUM Takxe, 4To
xumeHnss B (opme rpabexka W pa3dos B COOTBETCTBUU C  YTOJOBHBIM
3aKkoHOJaTenbCTBOM PecnyOnuku KazaxctaH He mpeaycMaTpuBaiOT —Takon
Pa3HOBHUIHOCTH, KaK JIESIHUS C MPUYMHEHUEM 3HAYUTENILHOTO yiliepOa IrpaxaaHuHy
(WJIM OpraHU3aLMH).

OTIMYUTENHHON Y4epTOi YTrOJOBHOTO 3aKOHOJATENhCTBA MOHTOJIUM SIBISIECTCS
OTCYTCTBHE 3aKOHOJATEIbHO 3aKPEIUICHHOTO OOIIEeTr0 MOHATUS XWILIEHUS, 4YTO
MOXET MOPOXKAATh 3HAUUTEbHBIC TPYJTHOCTH B MTPABONPUMEHUTEIHHON MPAKTHUKE,
CBSI3aHHBIC C YCTAHOBJICHHEM MTPU3HAKOB XHUILECHHS B KaXKJIOM KOHKPETHOM CIIy4ae.
Hecmotpss Ha TO, 4TO B YTrOJOBHOM 3akoHojarenbcTBe Poccum, PecnyOnuku
Kazaxcrtan u Keipreizckoit PecryOnuku MCHONB3YIOTCS pa3InyHbIEe TEXHUYECKUE
MPUEMBI OIKMCAHUS NPU3HAKOB XUIICHUS, MO COAEPKAHUIO YKa3aHHbBIC MOHSITHUS
MPAaKTUYECKA  MOJHOCTBIO  COBHAJAIOT, 3a  MCKIIOYEHUEM  JeUHUIUH,
3akperieHHoM B mpumedanud 3 Kk cr. 164 YK Keipreisckoit PecrnyOnuku, B
COOTBETCTBMM C KOTOPOM TMOJI XHUIIEHUEM TOHUMAETCS MPOTUBOMNPABHOE,
0€3BO3ME3JHOE 3aBJAJICHHE YY)KHUM HMMYIIECTBOM B TM0Jb3y BHUHOBHOTO WIIH
JPYTUX JIMI, COBEPIICHHOE C KOPBICTHOW IIEJIbIO, TPUYUHUBIIEE YIIEpO
COOCTBEHHHMKY WM WHOMY BIaJeNblly 3TOro umyiectsa. IIpencrapnsercs, 4to
OMBIT KAa3aXCTAHCKOIO 3aKOHOJATENsl IO 3aKPEIUICHUIO TOHSTUS XUIIECHUSA B
CIICIMAJIbHOM  CTaTbe, COAEpXkalIECW TOJKOBAaHME  PA3JIUYHBIX  IOHSTHUH,
UCIIOJB3YEeMbIX B YrOJOBHOM 3akoHogaTenbcTBe (cT. 3 VYK), 3aciyxkuBaer
BHUMAaHUS.

Cnenyer oOpaTUTh BHMMaHHE Ha TO, YTO B YTOJOBHOM 3aKOHOJATEIbCTBE
PecnyOnukun  Kazaxctan B OTIMYME  OT  POCCHMCKOTO  YTrOJIOBHOTO
3aKOHOAATENbCTBA, COXPAHEHA HEOJHOKPATHOCTHh KAaK BUJ MHO>KECTBEHHOCTH, B
TOM YHCJIE B KauyeCTBE KBaJU(PUIMPYIONIEro MPHU3HAKA MPECTYIUICHHH MPOTUB
COOCTBEHHOCTH. VYronoBHOE 3aKOHOAATENBCTBO Momuronuu TaKXe

peaycMaTpuBaeT B KayecTBE KBAIM(PUUUPYIOIIETO TNPHU3HAKA COBEPLICHUE

28



TOXK/IECTBEHHBIX MPECTYIUIEHWA HEOJHOKpaTHO (MOBTOpHO). bosee Toro,
YTOJIOBHOE 3aKOHOJATENbCTBO KbIprbl3cTaHa 1 MOHIOJIMK COXPAaHWIO YTOJOBHYIO
OTBETCTBEHHOCTh 3a COBEpLICHUE pa300s «IMIIOM, paHee CYAUMBIM 3a XHUIIECHUE
uiau BbIMoraTenbcTBO» (M. 4 4. 4 cr. 168 YK Keipreizcrana), «JdiomM, paHee
CyIMMBIM 3a rpabexx uiau BbIMoOrareiabcTBo» (4. 2 cr. 147 YK Monromnun),
«JIMIIOM, paHee CyIUMbIM 3a pa3ooi wm Oanautuzm» (4. 3 cr. 147 YK
Mounromuu). YK Monronuu, B OojblIell CTENEHH COXPAHHUBIIUNA YEPTHI
YTOJOBHOTO 3aKOHOJATENBCTBA COIMATUCTUYECKOTO TUIA, B 4. 3 cT. 147 YK PO B
KayecTBe 0c000 KBaTU(UIIMPOBAHHOTO COCTaBa MPEIyCMAaTPUBAET COBEPIICHUE
paz00s 0c000 OMACHBIM MPECTYIMTHUKOM (PEIIUTUBUCTOM).

Takum o00pa3oM, mpoBeAeHHE BHIOOPOYHOIO HCCIIEAOBAHUS JCHCTBYIOLIETO
YTOJIOBHOTO 3akoHogaTenscTBa Poccuiickont ®enepannu u ctpan CHI' mo3BosseT
CEJIaTh BBIBOJ O 3HAYUTEIBHOM CXOJCTBE YIOJIOBHO-IIPABOBOI'O PEryJUPOBAHUS
OTBETCTBEHHOCTHU 3a XUIIEHUE B CTpaHax OJMKHETO 3apyOeKbsi U Halllel CTpaHe,

COYCTAIOIICMCs B TO KC€ BPpEM:A C OIIPCACIICHHBIMHA XapPaKTCPHBIMHU OTIINYUAMMU.

1.3 YromoBHO-TIpaBOBasi XapaKTEPUCTUKA XUIICHHUHI

Ha cerogusmnuii n1eHb MOHATHE XUILEHHUIO onpeaensercs B [Ipumeuanun 1 k
cT.158 YK P®. Ilong xwumennem B pxeiictByromeM YK PO  «moHumaroTcs
COBEpIICHHbIE C KOPBICTHOM LIEIbI0 NMPOTHBONPABHBIE 0€3BO3ME3AHOE U3BITHE U
(unn) oOpallleHHe YYy>KOr0 MMYIIECTBA B IOJb3y BHHOBHOTO WM APYIUX JIMII,
NPUYUHHUBIINE YIIEpPO COOCTBEHHUKY WJIM MHOMY BIIJIEBILYy 3TOI0 UMYILECTBAY.

Xots korga-to, a uMeHHo B @3 ot 01.07.1994 rona naBanioch omnpenaeicHue
emy B [Ipumeuanuu k ct. 144 YK PCOCP, Tam yka3bIBanoch, 4To «B CTaThax 144-
147 mnox XuWIIEHWEM TOHUMAETCSd COBEPIIEHHOE C KOPBICTHOM  LIEJIbIO,
IPOTUBONPABHOE 0€3BO3ME3HOE U3BATUE U (M) 00pallleHre 4y>KOro UMYILEeCTBa
B I10JIb3y BUHOBHOT'O WJIM JIPYTUX JIML, IPUUUHUBIIEE YIIEPO».

Bynyuu B nepom npoekre YK Poccun gaBanock noHsTue XuieHue Haubosee

noapo6Onee B [IpruMeyanuu K meCTou riaBe: «XUIIEHUEM SBIISETCS YMBILUIEHHOE,
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IPOTUBONPABHOE, 0€3BO3ME3AHOE 3aBNAJACHNUE UYKUM UMYIIECTBOM, COMPSKEHHOE
C U3BATHEM U3 O00JajgaHusi COOCTBEHHHMKAa C IEbI0 OOpaIlIeHHus B CBOIO
COOCTBEHHOCTh ~ WJIM  PACHOpPSDKEHHS MM KaK  CBOUM  COOCTBEHHBIMY.
OrmmuutensHbM 0T YK P® 1994 ropa sBrisercs To, 9T0 GOPMYIUPOBKA «B CBOIO
COOCTBEHHOCTb» OT «B CBOIO TMOJb3y», OTIPAaHUYMBAET yKa3aHUE Ha TO, 4YTO
U3bATHE BBITIOJHACTCA U3 00JaJaHusi COOCTBEHHUKA, TEM CaMbIM 00YCJIaBIMBaET
OT MPUCBOEHUS CIyYalHO OKa3aBUIETOCS WJIM HAWIEHHOTO UMYIIECTBA.

Jlsist Toro, yToObl MO3BOJIATH MPaBUIIBLHO pa3pelliaTh YAaCTHBIE BOMPOCHI, MPHU
KBAUTM(PUKAIINA JICSTHUA W TEM CaMbiM OBITh «OPHEHTHPOM» IS CBEPKH WX
COOTBETCTBHE TPEOOBAHUSM YIOJOBHOTO 33aKOHA, MOHATHE XUIIEHUE MOJYYUIIO
HOpMaTUBHOE 3akperuieHne B YK PO.

Hayuyno-npakTtuueckass 3HaUUMOCTh TOHATHUS XHUIIEHUSI YY>KOTO HUMYILECTBA
3aKJII0YaeTCsl B I1€JIeCOOOPa3HOCTH NPOBOAUTH KOMMeHTapuemM HopMm YK PO,
KOTOpbIE B CBOIO O4Yepe/lb MPEAYyCMAaTPUBAIOT KOHKPETHBbIE (OPMBI M BHJIBI
XUIICHUH 10 COOOPaKEHHSIM MPAKTUUECKOTO aHAIH3a.

['pynna cocTtaBoB MpecTyIUIeHUH MPOTHB COOCTBEHHOCTH, OTJIMYAIOIIUX JPYT
OT Jipyra 1o cnocoOy ux copepiieHusi, onvcanubie B 21 rmase YK P®, nocsraror
Ha OOBEKT-OOIECTBEHHBIE OTHOIICHHUS COOCTBEHHOCTH. Kak sKOHOMHYECKOe
SBJICHHE COOCTBEHHOCTh MPEJCTaBIsIeT COO0N Tpu (PakTUUECKUX OOIIECTBEHHBIX
OTHOUIEHUH  BIAJACHUS, TOJIb30BAHUS, PACHOPSIKEHUS  MPUHAISKALIEMY
COOCTBEHHHMKY MaTepualbHbIMU Onaramu. BakHOoe MoOJIOkKEHUE TOro, 4YTO BCE
(GbopMbl COOCTBEHHOCTH MOJIEKAT OJMHAKOBOM OXpaHe OMHUPAIOIIEecs HA HOPMY B
4.2 cr. 8 Konctutyuum P®: «B Poccuiickorn ®enepaunu NpU3HAKOTCS H
3aIMIAIOTCS PAaBHBIM 00pa30M YacTHas, TOCYJapCTBEHHAs, MyHUIUTIATbHAS U
UHbIE (POPMBI COOCTBEHHOCTHY.

[IpeameToM XuIeHUST MOTYT OBITH JIBIDKUMOE W HEJIBIIKMMOE WMYIIECTBO,
HEJIEJTUMbIE U CIIOKHBIE BEIlM, TJIaBHAs BEIlb M €€ MPUHAIJIEHKHOCTb, ILUIOMAbI,
MPOAYKITUsS, JIOMAIlIHUE >KUBOTHBIC, YpOXKaili Ha KOPHIO, TMTOMHUMO JICHET TaKXke
HEHHbIE OyMaru, JOKYMEHTHI (YIOCTOBEPSIOIINE ¢ COOIIOACHUEM YCTaHOBICHHOMN

bopMbl M 00S3aTE€NBHBIX PEKBU3UTOB HMYIIECTBEHHOro IpaBa). To ecThb
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MPEAMETOM XHWINEHUS MOTYT OBITh TOJIbKO TOBapHO-MaTe€pUAIbHBIC IICHHOCTH B
JTOOBIX COCTOSIHAH U BHJIE, 00J1aa0NTie IKOHOMHUYECKIM CBOMCTBOM CTOUMOCTH.

OnHO W3 caMbIX BaXHBIX B 3aKOHOJATEIHHOM MOHSITHH XUIICHHUS 3aHUMAET
onpezeneHne nMmyriectsa. CoOOCTBEHHOCTH ONPEACIISIET COOOH MPEAMET XUIICHUS.

[IpeameToM XUIIEHUS OMHUCHIBACTCS IO 3aKOHY Kak uykas COOCTBEHHOCTb,
KOTOpast 00pa3yeT COBOKYMHOCTb ONPENEICHHBIX MPHU3HAKOB: a) (U3HUYECKUMHU,
WU BEIIHBbIM; 0) KOMIUIEKCOM SKOHOMHMYECKHUX IPU3HAKOB; B) KOMILIEKCOM
IOPUIUMYECKUX MpU3HaKoB. OxapakTepu3yeMm OIWH M3 MPU3HAKOB, TO BEIHbIN
MpU3HAK COOCTBEHHOCTH. [IpemMeToM XHWINEHUS BBICTYINAET TOJIBKO TaKHE €ro
BUJIbI, KOTOpOE MpeACcTaBIsieT GopMy Bemu. He SBISIFOTCS TpeIMeTOM XHUIIECHUS
WHTEJUICKTYallbHOE HMYIIECTBO, KOMIIbIOTEpHAs HMH(pOpMAIUs, pPa3HbIC BHUJIbI
AJIEKTPOIHEPTHUH, JIUIICHHBIC BCAKOW (OpMBI. BaXHBIM TIpeIMETOM XHUIICHUS
Yy>KOTO HMYIIECTBAa BCErJa SBIAETCS JBIXKMMas COOCTBEHHOCTH (HaJTUYHbBIC
JIEHBIH, IICHHbIE OyMaru Ha MPeIbIBUTEIIS, ONPEICTICHHBIC BEIIU U T.1.).

IIpaBOBOI OLIEHKE MOAJIEKAT TAKHE CIY4Yad 3aBJIAJCHUS UyKUM HMYIIECTBOM
KaK: a) HWHbIE JIOKYMEHTBHI, KOTOpble He OyAyT cojaepkaTh KaKUX-JTu00
UMYIIECTBEHHBIX TIpaB (HampwMep, TOBapHbIC HAKJIAQJHBIC, TOBApPHBIE YEKH,
KBUTAaHIIMU W Jp.); O) WUMEHHbIE IleHHble OyMaru (aKKpeIWTHBBI, WMEHHBIE
coeperaTesibHble KHIDKKM W T.JI.); B) JICTUTUMAIIMOHHBIE 3HAaKU (Takue Kak,
HOMEPKH H XETOHBI U3 rapzepoba)’.

[IpeameToM XWUIEHWUS CTAHOBUTCS TOJBKO COOCTBEHHOCTH, HWMEIOIIAS
MaTepUaJIbHYI0 IIEHHOCTh, UYTO 3HAYUT €ro Ha3HauYeHUe IS YAOBJICTBOPECHUS
KaKUX- JMOO 4eIOBEYECKUX MOTpeOHOCTEN (MaTepHalIbHBIX, JYXOBHBIX U JPYTHX)
Y XBATAIOIIYIO JIJIS MOSBIICHUS MIPECTYITHOTO XapaKTepa ero U3bATUS TIEHY.

CyneOHas mpakTHKa, MPAKTHYCCKH BCET/IAa CTAJKMBACTCS C TAKUMU Pa3HBIMHU
BUJIaMU TIPECTYIUICHUI KaK: MPOEe3JHbIe OWUJIEThI HA TPAHCIOPT M TPAHCIOPTHHIC
aOOHEMEHTBI, OWJIETHl U a0OHEMEHTHhI Ha TIOCEIICHHUE TeaTpaIbHBIX CIIEKTaKIIEH,

KOHLIEPTOB, BBICTABOK M JAPYroro), OWJIETHl Pa3HBIX JIOTEpEd, 3HAKKM MOYTOBOM

'Anensxansa P.A. VromosHoe npaBo. [lpaktuyeckuii kypc. YuebHuk / mox pen. P.A.
AnenwsxansH, A. Haymos. — M.: Bonrepc Kiysep, 2007. — C. 423.

31



omIaThl (KOHBEPThI, MAPKU, OTKPBHITKM U MHOTOE JPYTrO€), )KETOHbI, 3aMEHSIOIIUE
JIeHbIM (Ha oriaTy TeneoHOB W TakCcO(POHOB, MpOE3Ta B METPO H APYroe),
OIUIAYEHHBIE YEKU B Maras3uHe, TaJIOHbl Ha TOPIOYECMA304YHbIE€ MaTEpHalbl U T.1.
OTH npeaMeThl MOTYT OBITh BCETa MPEAMETOM XHINECHUS, HO TIPU 3TOM II€HA BCEX
NEPEUUCIICHHBIX U MHBIX JIPYTUX MPEAMETOB CTAHOBUTCSA Ta CyMMa, KOTopas Obl
ObLJ1a ory1aueHa nmpy 0OBIYHOM MOPSIAKE UX MPUOOPETEHUS.

B cyneOHO-CciencTBEHHON MPAKTUKE OJHUM U3 CJIOXKHBIX BOIPOCOB SIBJISIETCS
pasrpaHUYeHHE XMILIEHUNA 4Yy>KOTr0 UMYILECTBA U IKOJOTUYECKUX MPECTYIUICHUM
(meicTBUs KOTOpBIE MpenycMOTpeHbl B cT. 256, cT. 258, cr. 260 YK P® o
HE3aKOHHOM O€3BO3ME3JJHOM 3aBJaJeHHE NPUPOAHBIMA OOraTCTBaMHU: 30J10Ta,
BOJIHBIX KUBOTHBIX, TUKUX MYIIHBIX 3BEPEHl, IPEBECUHBI U T. A.). JJaHHBII Bompoc
paspeliaercsi TeéM, YTO B ECTECTBEHHOM COCTOSIHUM MaTepUalbHbIE OOBEKTHI
OKpYXarollel MpUPOJHON cpeibl, He 00JaJaronIie YKOHOMUYECKUM CBOMCTBOM
MEHEBOM CTOMMOCTM M €€ JCHEXKHbIM BBIPAKECHUEM HE TIOJIBEPraroTCs
BO3JICHCTBHIO OOIIECTBEHHO HEOOXOIMMOIO TpyAad, T.€. OOBEKTHl MAaTepUaTbHOTO
MHUpa, JIMIIEHHBIE CBOMCTB CTOMMOCTH M LIEHBI, HE MIPU KAKUX YCIOBUSAX HE MOTYT
OBITh MPEIMETOM XHUILEHUS TY>KOT'0 UMYIIECTBRA.

Ha npoTsixeHnn yxe IIUTENbHOIO BPEMEHU KaK camMo IMOHATHE «XHUILECHHEY,
TaK M €ro MpU3HaKU MOJABEPTAOTCS MOCTOSHHOW KPUTHUKE KAK CO CTOPOHBI YUEHBIX,
TaK U CO CTOPOHBI MPAKTUKOB. OHU CUUTAIOT, YTO OT MOHSATHUS XUIIEHUS CIEAYET
OTKa3aTbCsi, APYTHE MOJAraloT, 9TOo IOHSTHE «XHIIEHHE» HYKHO Cy3HTh,
UCKJIIOYUB HEKOTOphie ero (opmbl (pa30oii, MOIIEHHUYECTBO U T.1.)°%, TPETHU
yOEXICHBI, YTO MOHSITHE «XHUILEHHE» HEOOXOJIUMO PACHIUPUThL U BBECTH B HETO

3 o
HOBbIE (OpPMBI (B UYACTHOCTH, BBIMOTATEIHCTBO) , YETBEPTHIC BBHICTYMAOT 32

! Kouon C. M. OTBETCTBEHHOCTb 3a KOPBICTHBIE MIPECTYIUICHUS TPOTUB COOCTBEHHOCTH. - 2-€
u31., nor. u nepepad. / mox pen. C. M. Kovou. — M., 2000. - C. 109.

2 bopsenkos I'. H. [Ipu3Haku XuIleHUsI B COCTaBE BHIMOTATENbCTBA. 3aKOHHOCTH. — M., 2010. —
Ne 4. —C. 19.

3 CemenoB, B. M. CounaisHsie, YTOJIOBHO-TIPABOBBIC 1 KPUMUHOJIOTUYECKUE OCHOBBI OOpPHOBI C
kpaxxamu B Poccun / mog pen. B. M. CemenoBa. — M., 2006. — C. 11.

32



nepepaboTKy  MNPU3HAKOB  XUIICHHS, HCKIIOYEHUE JIMIIHUX  [PU3HAKOB
(6e3BO3ME3IHOCTH, KOPHICTHOM LIe/TH 1 T.1.) .

K uncny 06s13aTenbHBIX TPU3HAKOB XUIIEHUS TPAAUIIMOHHO OTHOCSITCS:

1) mpoTUBOIPABHOCTH ICHCTBUI BHHOBHOTO;

2) ux 6€3BO3ME3AHOCTD;

3) B X0/Ie OCYIIECTBIICHUS XUIICHHUS POUCXOTUT U3bITHE U (WJIH) oOpalieHue
UMYIIECTBA B MOJIb3y BUHOBHOTO WJIH APYTUX JIUIL;

4) mpeaIMeT XUILIEHHS - 1y)KOS UMYIIECTBO;

5) mpuurHEeHUe B pe3yJbTare H3BATHS W (WIM) OOpameHUS HWMYIIECTBA
peanbHOoro yiiepoa;

6) KOpBICTHAS 1IEJTb U3BSITHUS.

OcTtaHoBUMCS Ha HUX NOJAPOOHEE U MOMBITAEMCS PACKPBITh UX COJIEPKAHUE.

B kauecTBe mepBOro HaMM yKa3zaH NpU3HAK NPOTUBOIPABHOCTb JAECUCTBUN
BUHOBHOTO. Bo-mepBpIX, 1OJ NPOTUBONPABHOCTBIO  CIEAYET IOHHUMATh
3aMpenIeHHOCTh 3aKOHOM COOTBETCTBYIOIIETO MOBEACHHS. Bo-BTOpBIX, AaHHOE
CBOMCTBO IMpeAIoyiaraéT OCO3HAHHME BUHOBHBIM TOTO (pakTa, 4TO 3aBiIaJCHUE
MMYIIIECTBOM OCYIIECTBIISIETCS] IOMUMO M BOIIPEKHU BOJIE COOCTBEHHHUKA UM UHOTO
BJIa/IETIbIIA.

BuHOBHBII 3aBNazieBacT UMYLIECTBOM IIOMUMO U BOIIPEKU BOJIE COOCTBEHHUKA
WIM WHOTO BIAJAENblIa, YTO NPHUBOJUT K HAPYUIEHUIO CBOOOIBI JUIA
pacrnopspKaTbCs HaxOJSIIMMCS Y Hero wumyuiectBoM. Hapymienue cBoOObI
pacTmopsDKeHHUsT MMYIIECTBOM HMMEET MECTO, KOTJa OTHOIICHHWE K HWMYIIECTBY
U3MEHSETCS TOMHMO BOJM YNPAaBOMOYEHHOTO JIMIA WM BOINPEKH €ro
neiictBuTensHOM Boje. [Ipu 3ToM npoTHBONpPaBHEIM OyI€T U3BATHE UMYIIIECTBA HE
TOJIBKO y peOeHKa, AYIMEBHOOOJBHOIO JMOO JHIA, HAXOISAIIEroCs B TSAXKEIOU
CTETICHU OTbSHEHUS, HO M Y UHOTO HE CIIOCOOHOIO BBIPA3UTh CBOKO BOJIIO JIMIIA, &

TAKIKC Yy JIMId, BBIPA3UBIICTO CBOC COTJIACUC IO BIIMSHUCM oOMaHa WJIH HaCHJIusAd,

! Mumokos, C. ®. Poccuiickoe YrOJIOBHOE 3aKOHOAATENbCTBO. OMBIT KPUTUYESCKOTO aHasm3a/
nox pex. C. ®. Muwmokoa. — M., 2000. — C. 232.
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KOJb CKOPO TaKOE COTJIacue HE HMMEET HHYEro OOIero ¢ TOJJIUHHOW BOJEH
MOTEPIIEBLIETO.

[Ipusnak 6e3BO3ME3IHOCTH BJIEUET MPUUYMHEHHUE yiiepOa COOCTBEHHUKY WIU
MHOMY BJIAQJICJIbIly WMYILIECTBA, T.K. HE IMPOUCXOJUT BO3MEIICHUE CTOMMOCTH
MOXUIIEHHOTO. B cilyyae 4acTUYHOrO BO3MEIIEHUS CTOMMOCTH IMOXUIIEHHOIO
aMb0 TMpU BO3MEHICHUMM IO SBHO 3aHW)KCHHBIM II€HAM XHUIIEHUE TaKkKe
npucyTcTByeT. B »TOM ciydae yumiepO ompenensercss B BUAEC Pa3HUIbI MEXTY
(baKkTHYeCKU MPUYUHEHHBIM YIIEpOOM U pa3MepOM MUMEIOIIETOCs BOZMEIIICHHUS.

[IpectynHuk  3aBnajgeBaeT  MMYIIECTBOM, HE  yIUIAaTUB 34  HETO
COOTBETCTBYIOIIETO JKBUBAJICHTA. OKBHUBAJEHT MOXKET OBITh JCHEXKHBIM,
HaTypaJbHbIM U TpPYIOBbIM. BoO3HHMKaeT Bompoc, Kak TMOCTYIUTh, €CIH 3a
MOXUIIEHHOE MMYIIECTBO BHECEHA JSKBUBAJICHTHAs KOMIICHCALMS, OJHAKO
COOCTBEHHHMK WJIM WHOW BIAJeNiel] HE COIrJIaceH Ha JaHHYI KOMIICHCAIUI0 U
TpeOyeT BEpHYTh MOXMIIEHHOE HMMYIIECTBO JHOO BeAET pedb 00 HHOM BHJIE
kommeHcauuu. A.Il. CeBproKOB MO TaHHOMY BONPOCY CUUTAET, UTO B YKa3aHHOM
Cllydae COCTAB XHUINEHHS OTCYTCTBYeT . I103BOIHM HE COTIACUTHCS ¢ BBICKA3AHHON
MBICJIbIO, TTOCKOJIbKY HEJOMYCTUMO ITOXUTHUB OMNPEAECICHHOE HMYIIECTBO, 3aTEM
HaBSI3bIBATh COOCTBEHHUKY T€ YCJIOBUS BO3BpaTa MOXUIIEHHOTO WM SKBUBAJICHTA,
KOTOpBIE €ro He YyCTpauBarwT. B camoM gene, NOXUTUB JOPOrOCTOSLIWN
KOMIIBIOTEp, BHUHOBHBIM MpeajiaraeT MOTEPHeBIIEMY BO3MECTUTh  YIIEpO,
HalpuMeEp, YpoKaeM CO CBOETO TMPHUYCaneOHOTO YydYacTKa, TaK KakK WHBIX
BO3MOYKHOCTEN OH HE NMEET.

Cuuraem mnpaBunbHOM mo3unuioo A.M. boifioBa, mnosararomiero, 4ro 00
OTCYTCTBUU pacCMaTpPUBAEMOTO TIPHW3HAKA, WCKIIOYAIONIETO OOBUHECHHE B
XUILEHUU, MOKHO BECTU PEUb JIUIIb TPU HATUYKUU ABYX YCIOBUM:

1) mpenocraBiieHre COOTBETCTBYIOIIETO BO3MEIIEHUSI B HA/JIeKalllee Bpems, a

HE «3aJHUM YHCIIOM,

! CesprokoB A.Il. Xumenne umyiiecTsa: KpUMUHOJIOTHYECKUE U YTOJIOBHO-IIPABOBBIE ACIEKTHI.
- M., 2004. - C. 48.
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2) mnpu aJeKBAaTHOCTH BO3MEILECHHS CTOMMOCTH U3BSITOTO HUMYIIECTBA C
065132 TEIIBHBIM YIETOM MHEHHS TOTEPIICBILIETO .

W3bstue u (uin) oOpaiieHue MMYIIECTBA B MMOJIb3y BUHOBHOTO WIIM JPYTUX
mun. Ilo moBomy 3TOro nmpu3HaKka BEAYTCS MHOTOYMCIIEHHBIE CIOPBI, Kacaroluecs
JOMYCTUMOCTHU U HEOOXOJTMMOCTH BbIICNICHUS JIUOO TOJIBKO U3BATHUA, TUOO TOIBKO
oOpamieHusi, nuO60 000MX TMPHU3HAKOB OJHOBpeMeHHO. HyHO ckazaTh, 4TO
HaJM4ME JIaHHBIX TPU3HAKOB OyneT 3aBUCETh OT KOHKPETHOH (HOpMBI
COBEPILIAEMOT0 XUIIEHUS] © MOMEHTA MTPU3HAHUS €70 OKOHYEHHBIM.

B 5TOi CBA3M €CTh CMBICH YHNOMSHYTH O JBYX IIOCTAHOBJICHUSX BBICHIEN
cyneOnoir wumHctanmuu. CormacHo oaHoMmy - IlocranoBnenuto Ilnenyma
BepxoBHoro Cyna P® ot 27 gexabps 2002 r. No 29 «O cynebHON MpaKkTHKE T10
eNaM o Kpaxke, Tpabeske U pazboen’, Kpaxka M rpabesk CIUTAIOTCS OKOHICHHBIMH,
€CIM HMYIIECTBO M3bATO M BHHOBHBI HMEET pPEaIbHYI0 BO3MOXKHOCTH UM
MOJIb30BAaThCA WIIM PACHOPSKATBCS MO CBOEMY YCMOTPEHHIO. B oTHomeHuu
OKOHYaHHUs paz00s MO3UIUS HECKOIbKO MHAas. J[aHHOE MpecTyIUIeHuEe NpU3HAETCs
OKOHYEHHBIM B MOMEHT HaNaJeHUs, COMPOBOKAAOIIETOCS IPUMEHEHUEM HACUIIHS
OIMACHOTO JJIs )KM3HU WM 30POBbS JIMO0 yrpo30il MPUMEHEHHS TAKOTO HACHIIHSL.

B cootBerctBuu ¢ Ilocranosnenuem Ilnenyma BepxosHoro Cyna P® ot 27
nexadbpst 2007 1. Ne 51 «O cyneOGHOM TMpakTUKE MO JeiaM O MOIICHHUYECTBE
IPUCBOCHNN W PACTPATEe»° MOIICHHUYECTBO-XHUILCHHE PH3HACTCS OKOHUYCHHBIM C
MOMEHTA, KOrJa YKa3aHHOE€ HWMYIIECTBO IOCTYNWJIO B HE3aKOHHOE BJAJCHUE
BUHOBHOTO WJIM JPYTUX JIMI, U OHHU TMOJYYWIIM PEATbHYI0 BO3MOXHOCTH (B
3aBUCUMOCTH OT MOTPEOUTEIBCKUX CBOMCTB ATOTO UMYIIIECTBA) MOJb30BATHCS WU
pacropsikaTbCsi UM 0 CBOEMY YCMOTPEHHI0. MOIIIEHHUYECTBO, COBEPIIEHHOE B
dbopme mpuoOpeTeHus IMpaBa Ha YyKOE MMYIIECTBO, CUYUTACTCS OKOHUCHHBIM C

MOMCHTA BO3HUKHOBCHUA Y BUHOBHOI'O FOPUANYCCKHA 3aerHHeHHOI7I BO3MOXHOCTHU

! Boiirjos A M. TTpectymnennus mpotus coberennoctr. — CI16. 2002, — C. 248,

2 [ocTaHOBIICHHE [Tnenyma BepxoBaoro Cyna P® «O cyneOHOM mpaKTHUKE MO JiejaM O Kpaxe,
rpabexe u pazdoe» ot 27.12.2002 Ne 29 // bronnetens Bepxosnoro Cyna P®. 2003. — Ne 2.

% TlocranosieHne [Tnenyma BepxoBHoro Cyma P® «O cynmeOHOW NpakTHUKE MO JeinaM O
MOIIICHHUYECTBE, MPUCBOCHUU U pacTtpate» oT 27.12.2007 Ne 51 // Bronnerens BepxoBHOro
Cyna P®. 2008. —Ne 2.
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BCTYNIUTh BO BIAJCHHE WJIM DPACIOPAIUTHCS UYKUM HMYIIECTBOM KaK CBOUM
COOCTBEHHBIM.

B oTHomEeHHMM NpUCBOEHMSI M pacTpaThl, NpouuTupoBaHHoe [locTaHoBieHME
IpeyCMaTPUBAET, UYTO MEPBOE CUMUTACTCS OKOHYEHHBIM C TOIO MOMEHTa, KOrna
3aKOHHO€ BJIaJICHHE BBEPEHHBIM JIMIy HUMYILIECTBOM CTAJIO MPOTUBOIPABHBIM U 3TO
JMI0 HAyajlo COBEpIIATh JICHCTBUS, HAIIpaBJICHHbIE Ha OOpalleHHE YKAa3aHHOTO
UMYIIECTBA B CBOIO MOJB3y, B OTHOLICHUH PAcTpaThl OKOHUYAHUE MPECTYIICHUS
CBSI3bIBAETCSI C MOMEHTOM MPOTUBOIIPABHOT'O U3/IEpKAaHMsI BBEPEHHOTO UMYILECTBA
(ero moTpeOIieHH s, U3PACXOA0BAHUS WA OTUYKICHHUS ).

O0600111as BIIEHU3I0KEHHBIE MTO3UIIUN BBICIICH Cy/1eOHONW MHCTAHIIUUA, MOXKHO
OPUWTH K BBIBOJY O TOM, YTO IpPH COBEPIICHUHM HEKOTOPHIX (POPM XMILEHUS
JOCTAaTOYHO JHIIb (pakTa U3BATHS (HAlpUMEp, MOIICHHHYECTBO B (opMme
npuoOpeTeHusl IpaBa Ha HMYILECTBO, pa300ii); B JpYruX CclIydasix MOXKHO
OTPAaHUYUTHCS TOJBKO oOOpamieHueM (IIPUCBOEHUE WM pacTpara); TPETbU
IpEAnojaraloT o00s3aTelbHOE HAJIWYUMe M H3bATUS U oOpaiueHus (Kpaxa,
MOIIEHHHYECTBO B (pOpMe XUILIEHHUs, TPadex).

[Tpu >TOM MBI HUCXOIUM M3 TOTO, YTO MU3BATHEM CIEAyeT MPHU3HABATH BBIBOJ,
U3BJICUCHHE, YIAJIEHUEe WM HHOe 000COOJeHHEe HMYyIIeCTBa U3 BIAJICHUS
COOCTBEHHMKa WJIM HMHOTO BJaJENblla C OJHOBPEMEHHBIM IIEPEBOJOM €ro B
(dakTHUecKoe He3aKOHHOE Pu3nyeckoe o0aagaHue NPeCcTyITHUKA.

[Ton oOpaiieHneM 4yXOro UMYIIECTBA B CBOIO MOJb3Y WM B MOJb3Y TPETHHUX
JUI] TIOHUMAEeTCS BO3MOXKHOCTh (DAKTUYECKOTO OOJaJaHus HMYIIECTBOM,
«TOCTIOACTBO» HAJ HUM, KOTJIa BUHOBHBIM BIAEET, TOJIB3YETCS WM
pacmopspKaeTcss UM Kak CBOUM COOCTBEHHBIM, U3BJIEKAET U3 HETo Nojib3y . OaHaKo,
TaKOe «0OpallleHHue», COTJIACHO TPAKIAHCKOTO 3aKOHOAATENIbCTBA HE CO3/aeT
YCIOBUHM /JI 3aIUThl 3aKOHOM TOXUIIEHHOTO HMMYIIECTBA, a COOCTBEHHUK HE
TepsieT 3a coOOW NpaBO HUCTPeOOBAaTh MOXMUINEHHOE HMYILIECTBO M3 UYKOTO
He3akoHHOro BiajaeHus (cT. 301 'K PD).

JleficTBusl, CBsI3aHHBIE C U3BATHEM U (WIKM) OOpallleHueM JTOJKHBI

OCYHICCTBIIATHCA «B IIOJIb3Y BUHOBHOI'O UJIM APYIUX JIUID. 910 nmpeamnoJaracrt, 4To
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B KaueCTBE TAKOBBIX (KpOME BUHOBHOT'0) MOTYT BBICTYNATh HE JIOObIE CyOBEKTHI, a
JMIIB T€, MaTepUaIbHOE TOJI0KEHHE KOTOPBIX HEeOe3pa3InyHO BUHOBHOMY. B aTOM
CBSI3U CJENyeT MPU3HATh OOOCHOBAHHOW MO3UIMI0 B COOTBETCTBHUHM C KOTOPOM
CIIOBOCOYETAHUE «APYTUE JHIA» HEOOXOJUMO TOJKOBATh MCXOJIS U3 MHTEPECOB
BUHOBHOTO M, B YAaCTHOCTHM, MCXOJS W3 TOrO, YTO JUIsI HEro JAOJKHO OBITh
BBITO/IHBIM TaKo€ 0OpallleHne UMYIIECTBA.

Cnenyromuii Tpu3HaK peaybHbIM yiiepO coOcTBeHHUKY. Ero BblaeneHue
aOCOJNIIOTHO oOmpaBgaHo. Yuiepd B XMILNEHUH OTO peajlbHOE YMEHbILIECHUE
UMYILECTBA COOCTBEHHHMKA WJIM 3aKOHHOI'O BJIAJIENbIA, BBIPAKEHHOE B IMPSIMOM
NoJIOKHUTENbHOM  ymiepOe. Ilpu 3ToM wHHBIE BHABI MaTEpUAJIBLHOTO Bpeaa
(ynyiieHHasi BbIroJa, OaHKPOTCTBO OpraHHU3al[MH, 3HAYUTEIBHOE COKpAIECHHUE
mTata pabo4yux) Moj MOHATHE yliepOa B XUILEHUH HE MOANAIA0T.

B oTHOmEHMM mpeaMeTa XMILEHHS, 4 UMEHHO 4YYyXKOr0 HMYILECTBA, TaKKe
OTCYTCTBYET €IMHBIA MOAXOA. TO, 4TO MPEIMETOM XMILEHHUS MOKET BBICTYIIAThH
KaK JBJKUMOE (IIPU COBEPIICHUH BCEX (POPM XHUILIEHUS), TAK U HEIBHKUMOE (IIpU
COBEPIIECHNN MOIICHHUYECTBA) UMYIIECTBO, KOTOPOE MPHU 3TOM HE U3BATO U HE
OTPaHUYCHO B rpaxKAaHCKOM 000poTe, 001a1arolee CTOMMOCThIO (IIEHHOCTHIO), HE
BBI3bIBAE€T HUKAKUX COMHEHHI.

Xotenoch Obl OOpaTUTh BHUMAHHME HAa BO3MOXHOCTh NMPHU3HAHUS B KauecTBE
IpeIMeTa XUIIEHHWs WM MHBIX MPECTYIUICHWH MPOTHB COOCTBEHHOCTH
BCEBO3MOXKHBIX  JIEHEXKHBIX CyppOraToB, KOTOpbIE IOJYYHWJIM  IIMPOKOE
pacnpocTpaHEeHUE B pE3yJibTaTe pa3BUTUA DJIEKTPOHHBIX TEXHOJOTUUA U
NOTPEOUTENBCKOTO PBIHKA M BBIPAXKAIOTCS B  Pa3HOOOpa3HbIX MpOrpaMMax
NOTPEOUTEIBCKON JIOSUIBHOCTH M MPOYUX OOHYCHBIX akuusax. C TOYKU 3peHus
YTOJOBHOTO 3aKOHA BCE OHU OOpa3yloT ACHEXKHbIE CyppOorathbl, TO €CThb YacTHbBIC
CpeICTBa IIaTeka, HOMMHUPOBAHHbBIE B PYOJSX WIM MHBIX €AUHHUIAX (MOTYIIUX
OBITh MEpPEBEACHHBIMU B PyOJIM) U MMEIOIINE OTPAaHUYEHHOE XOXKJEHUE B cdepe

1
peanu3alury TOBapOB, BHITIOJIHEHHS padOT, OKa3aHUs yCIIyT .

! EcaxoB I'.A. JIeHexHEIE CypporaTsbl U OTBETCTBEHHOCTb 3a XHILEHHE // YTOJOBHOE MpaBo. —
2015. — Ne 1. - C. 48.
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Paspemias Bonpoc 0 Npu3HaHUM JACHEKHBIX CyppOraToB IPEIMETOM XUIICHUS
WIM WHBIX NPECTYIUIEHMH NPOTUB COOCTBEHHOCTH, OOpaTHMM BHUMaHUE Ha
noJjoxkeHus, coaepxamuecss B I[locranonenuun Ilnenyma BepxosHoro Cyna P®
ot 23 npexabps 1980 1. Ne 6 «O mpakTHke HpuUMeHeHus cynamu Poccuiickoi
denepanuy  3aKOHOJATENIBCTBA IIPU  PACCMOTPEHMM [JI€1 O XHUUIEHUAX Ha
TpaHcnopTe». B nmyHkTe 5 1aHHOTO akTa O(PUIIMAIBHOTO TOJKOBAHUS 3aKPEIJICHO,
YTO «IEHCTBUS JUL, COBEPUIMBIIMX XUIIEHUE TAJIOHOB HA TOPIOYEE U CMA30YHbIE
MaTepualibl, KOTOPbIE HEMMOCPEACTBEHHO AAIOT MPABO HA MOJYYEHUE UMYIIIECTBA, a
paBHO XUIIIEHHE a0OHEMEHTHBIX KHUXKEK, IPOE3THBIX U €INHBIX OMJIETOB Ha MPaBO
poe3/la B METPO M HA JPYrUX BHUAAX TOPOJICKOTO TPAHCHOPTA, HAXOIAUIMXCS B
oOpallleHuN KaK JOKYMEHTBI, YIOCTOBEpSIOIIME OIUIaTy TPAHCIOPTHBIX YCIYT,
HE3aBUCUMO OT MCHOJIb30BaHMUS MOXUIIEHHBIX 3HAKOB 110 HA3HAYEHUIO UJIM CObITa
UX JIPYTUM JIUIAM JTOJIKHBI KBATM(DUIIMPOBATHCS KaK OKOHYCHHOE MPECTYTICHUE.
AHanornuyHas no3unus orpaxkeHa u B Ilocranosnenun Ilnenyma BepxoBHOrO
Cyna CCCP ot 11 utona 1972 r. Ne 4 «O cyneOHON NpakTUKE IO AEIaM O
XMILEHUSAX FOCYAAPCTBEHHOTO U OOLIECTBEHHOI'O UMYILIECTBAY.

Hy»xHo npu3HaTh, 4TO MOAXObI, UCNIOJIb30BABIINECS B 1980-€ IT. 3HAUUTENBHO
ycTapenu M HE YUYMTHIBAIOT (aKTa pacnpOCTPaHEHHs JEHEKHBIX Cypporaros, a
TaKkKe crnenupuky ux oOpauieHus. B HacTosiee Bpemsl €CTb OCHOBaHUS JUIs
BBIJICJICHUS] KAK MUHUMYM JIBYX I'PYIII TaK Ha3bIBAEMBIX «KBa3UJEHEI»:

l. HOMMHATHBHBIE JIEHEXHbIE Cypporatbl (He SBISIOIIMECS LEHHBIMU
OymMaramMu JOKYMEHTBI, 3HaKH, OJaHKM M T.I. CHUMBOJBI, HEMNOCPEIACTBEHHO
0003HavaroIMe ONpeeICHHYIO IEHEKHYI0 CYMMY WM TIPEIOCTABIIAIONINE MTPABO
ux oO0Jjajaren0 Ha HEMOCPEICTBEHHOE IIOJyYEeHUE HMYILECTBA, BBITOJIHEHUE
pabot, oka3zaHue yciayr. B kadecTBe TaKOBBIX BBICTYHAlOT TaJOHbI Ha TOIUIMBO
(HOMHHHpYEeMBbIE B pyOJIsIX WM 00BEMaxX TOIUIMBA), MOAAPOYHBIC CEPTUDPHUKATHI
(kapThl) HA TPUOOpETeHHE TOBAapOB B MarasMHax WJIM MOJIyue€HUE paboT, yCIyr,
MPOE3/AHbIE OUIIETHI HA MPEAbSIBUTENS (HOMUHUPOBAHHBIE B YUCIIE MOE3/I0K WM B
pyOsiX, HAapUMeEpP MOCKOBCKasi kapta « Tpoiikay), JoTepeitHbie OmIeThl, (PUITKH B

Ka3uHO, OmiIeTbl M a0OHEMEHTHI Ha MOCCIICHUC TCaTpalbHBIX CHCKT&KJ’IGI\/'I,
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KOHIIEPTOB, KHHOCEAHCOB, IIUPKOBBIX M HHBIX MPEICTABICHHM, BHICTABOK WU T.I.,
3HAKU TOYTOBOM OIUIaThl (KOHBEPTHI, MapKH, OTKPBHITKM U T.II.), >KETOHBI,
3aMEHSIOIME IeHbIM (HalpUMep, )KETOHBI Ha OIJIaTy Tejie- U TakCO(OHOB, METPO
U T.I.), OIJIAYEHHBIE MAara3uHHbIC YEKH).

KBanudukanuss neiicTBUil BHUHOBHBIX, KOTOpPbIE OCYIIECTBUIIM 3aBJaJICHUE
JAHHBIMU Ccypporatamu, OyJeT 3aBUCETh, MPEKIE BCEro, OT Pa3HOBUAHOCTU
COOTBETCTBYIOIIECTO JOKyMEHTa WM OnaHka. Tak, eciaum CyOBeKT 3aBiajien
MPEAMETOM, K MPUMEPY, MOJAPOYHON KapTOH, KOTOpasi COAECPKUT UH(POPMAIIUIO O
€¢ HOMHUHAJC W TPU DTOM SBJISETCA OOC3TUYCHHOW, TO HAIUIO XUIICHHUE
MMYIIECTBA B COOTBETCTBYIOIIEH (opme. OMHAKO OTBETCTBEHHOCThH 3a XHUIIECHUE
BO3MOXXHa TOJIBKO B CJIy4ae, €CJIH JepKarellb KapThl BHEC CyMMY,
COOTBETCTBYIOIIYIO €€ HOMUHAJTy B KaU€CTBE OIUIAThI 3a OYIyIIHE TOKYIIKH.

3aBnaZieHuEe CypporaToM, CTOMMOCTh WJIM HOMHHAaJI KOTOPOTO HE OIpPEIEIEH,
OJIHAKO TMOCJHEAYIOIINE JEUCTBUS C HUM MOTYT IIPUBECTH K MOJYYEHUIO BUHOBHBIM
OMPEICICHHOTO UMYIIIECTBA, TO JaHHOE JIeSTHUE JOJDKHO KBATM(UIIMPOBATHCS KaK
MPUTOTOBJIICHUE K XUIICHUIO.

2. IlpeMuanbHbBIE WJIM JWCKOHTHBIE J€HEXKHBIE CyppOTarbl. OTOT BHJ
OXBaThIBa€T  CaMble  pa3HOOOpa3Hble  OOHYCHBIE  MPOrpaMMbI,  CXeMma
(GYHKIMOHUPOBAHUS KOTOPBIX MPEJIOJIAraeT peryasipHoe MpuoOpeTeHUE TOBAPOB,
MOJIb30BaHUE paboTamMu, yCIyraMu OJHOTO MPOJABIA-dOMUTEHTA C MOCIETYIOUUM
HAYUCJIEHUEM 3a 3TO OOHYCOB, MHJIb, OA/VIOB W BO3MOXKHOCTBHIO OOMEHSTH ITH
€UHUIIBI Ha TOBApbI, PabOThI, YCIYyTH, T.e. (PaKTUYECKH pacIiaTUThCs UMU. B
KaueCcTBE NpuUMepa MOTyT OBbITh Ha3BaHbl pa3IMUHbIE OOHYCHBIC MPOTPaAMMBbI
aBUakoMIaHuii  (Hampumep, «AlpodrnorboHyc»), OOHYCHBIE MPOTPAMMBEI,
OOBEIUHSIONINE HECKOJIBKO  TPOAABIOB  (Hampumep, KapTel «MauHay,
«CBsi3HOW»). OTIWYUTENbHBIM NPU3HAKOM 3TUX CYpPpPOraToB  BBICTYHAaeT
YCJIOKHEHHBI  TOPSJIOK TOJYYEHUS BO3HArpaXkJACHWsl: OH IMPEAIoJiaraer
oOpaiieHue K OMUTEHTY, 3aloJHEHHE 3asBKU HAa  BO3HArpaxjacHHe,
MOATBEPKACHUE HICHTUYHOCTH 3asBUTENSI JMYHOCTH YYAaCTHUKA MPOTPaMMBbI

(MOCKONBKY TMOJaBisioniee OOJNBIIMHCTBO TAaKUX NPOrpaMM HOCHUT JIMYHBIN
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xapakrep) u T. 1. [ToaTomy cama o cebe yrpaTa BCIEACTBUE NPECTYIUIEHUS KapT,
WHBIX JOKYMEHTOB, YJOCTOBEPSIOIINX JICHEKHBIE CYppOraThl, €lie He MPUUYUHSET
yiepO JHILy, MOCKOJIbKY BCIEJCTBUE JTUYHOTO XapaKTepa TaKUX CypporatoB OHU
MOTYT OBITh BOCCTAaHOBJIEHBI.

OnHako peanu3anusi NPEMUATIBHBIX JEHEKHBIX CYppOraToB JULOM, HE3AKOHHO
3aBJIAJICBIIMM HMH, OYEBHJIHO, MPUYUHAET YyIIepO HMX 3aKOHHOMY BIAJCIbILY,
JMIIas €ro MOJIATarolIencs eMy NMpeMHUHU. B 3TON cuTyanuu, Kak IpeACTaBIsaeTCs,
NpPUMEHUMBI TOJOKeHus ab3ara BToporo m. 16 IlocranoBnenust Ilnenyma
BepxoBuoro Cyma P® ot 27 nekabps 2007 r. Ne 51 «O cynebGHOI mMpakTUKE MO
JenaM O MOIUEHHUYECTBE, NMPUCBOCHWU M pacTpare» O KBaIU(pUKAIMK TaKUX
JEUCTBUM KaKk NPUYUHEHHUS MMYIIECTBEHHOTO Yyiiepba myreM oOMaHa WU
3noynotpednenust gosepueM 1o cr. 165 YK P®; cooTBETCTBEHHO, MOXUIICHUE
KapT, UHBIX IOKYMEHTOB, yI0CTOBEPSIOIINX JEHEKHBIE CYppPOraThl, C HAMEPEHUEM
WCIIOJIb30BaTh B JaJbHEHIIEM MX KaK CPEACTBO IUIaTeka JIMOO JUIsl MOJIyYSHUS
CKUJIKM WM OOHyca HpH OIUIaTe€ 3a TOBapbl, pabOThl WJIH YCIYTH, IOJIKHO
kBaymduimpoBarbcss o cr. 165 YK P®, mnockonbky B JaHHOW CcHUTyalluu
MOTEPIEBIIEMY MPUYUHSAETCA HE peajbHbI MMYIIECTBEHHBIA yiepO, a yuiepO B
BUJIE YIIYILIEHHOM BBITOAbI. B KpailHe peakux ciiyyasx, KOTa MOJyYEeHUE MPEMHUU
BO3MOXKHO B aBTOMAaTHYECKOM pexume (T.e. 0e3 ydacTusi ONOCPEAYIOLIEro ee
pabOTHHKA AYMUTEHTA), COICSHHOE, CIeAys MpaBUiIaM KBATH(PUKALUUA MPECTYIHBIX
JNEWCTBUHN ¢ TUIATSKHBIMU KapTaMH, HEOOXOJMMO OIICHUBATh Kak Kpaxy (cT. 158
YK POD).

Opnako peanu3anys JAaHHOTO  pEUIEHUsT Ha MPaKTHKE CBS3aHa C
CYIIECTBEHHBIMH TPYJHOCTSMH, IIOCKOJBbKY, BO-TIEPBbIX, KOHCTPYKTHBHBIM
npu3HakoM coctaBa cr. 165 YK PO sgBmgercs KpynHbIl pasMep, KOTOPBIU
corytacHo npumedanus 4 x cT. 158 YK P® ngosmkeH npeBblaTh ABECTH MSATHACCAT
ThICSY pyOJied, a, BO- BTOPBIX, MMEIOTCS CIIO)KHOCTU TIPH OIIEHKE pa3mepa
NPUYUHEHHOTO yiiepOa. M3BecTHO, YTO MHOTOYMCIIEHHbIE OOHYChI, MU, OaJIbI U

MpoY€ee HE UMEIOT KOHKPETHOW MPUBSI3KHU K HAIMOHAJIBHOW JICHEC)KHOW €IMHUIIE, a
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UX KOJIMYECTBO, HEOOXOUMOE JJIsl TTOJIyUYEHHUs IPEMUH, ONIPEAETSETCS YMUTEHTOM
IPEMHUATBHOTO JIEHEKHOTO Cypporara.

OnHOBPEMEHHO C 3TUM HEOOXOAMMO HMETh B BHJIY, UYTO KBalU(UKaLUA
ONKCAaHHBIX BBIIIE JESHUN HE MOXET ObITh ocymiecTBieHa mo cr. 159 VK PO,
HECMOTpPSI Ha MCIIOJIb30BaHHE B IMPOLIECCE €€ COBEPLICHHUS TAKOTO CPEACTBAa Kak
IUIaTeXHasi KapTa, KOTopas HE TOXKAECTBEHHA pA3JIMYHBIM IOJIaPOYHBIM,
OOHYCHBIM U TpouuM Kaptam. [lnaTexxHas kapta B koHTekcTe cT. 159 YK PO 310
CPEICTBO IUIaTeXka, UMEIOIIEee CBA3b ¢ OAHKOBCKON CHCTEMOM, TO €CTh KPEIUTHAA,
pacueTHas WM HHas IUIaTeXHas KapTa, KOTOpas HMMEET CBA3b C OJHUM WIIU
HECKOJbKHUMH PACYETHBIMH CUETAMU B KPEUTHON OpraHU3aluu.

[locnequuii npu3HAK, XapaKTEPU3YIOMIMA XUIIEHHE - KOPBICTHAs LEJb,
MPEANOoJaralofii CTpEMIIEHHE BUHOBHOTO 000OraTUThCA, 3aBJIaJIETh UMYLIECTBOM,
Ha KOTOPOE OH HE UMEET HU PEAIIBHOI0, HU IIPEAIIOIaraeéMoro rnpasa.

Bo-nepBbiX, HEOOXOAMMO  Y4YUTHIBATH TO, 4YTO  KOpBICTHas  IIEJb
CBUJETENBCTBYET 00 YMBIIIEHHOM XapakTepe npectymieHus. [Ipu atom cnenyet
IIOTYEPKHYTh, YTO HY>KHO BECTH pe€Yb HIMEHHO O LIEJIH, a HE 0 MOTUBE. JleJI0 B TOM,
YTO MOOYXKJAIOIMM MOMEHTOM K COBEPIICHUIO XMIIEHHS MOTYT BBICTyNaThb U
HEKOPBICTHBIE MOTHUBBI, KOTOpPbIE BBIPAXAIOTCSI B 3aBUCTH, CTPEMIIEHUU
IIPOJIEMOHCTPUPOBATE  CMEJIOCTh, CAMOCTOSITENBHOCTh, HCIBITAHWH  PHCKA,
MPOSIBJICHUH COJUAAPHOCTH, JIOXKHOM YYBCTBE TOBApHUIIECTBA, JKEJIAHWU OKa3aTh
COJICHCTBHE NPHU TPYIIIOBOM JESHHUH, I0KAa3aTh LIEAPOCTh U Ipouee. Takum
00pa3oM, HEKOPBICTHBIE MOTHUBBI, BBICTYIAIOIIME B KadyecTBE MOOYKIAIOIIETO
(dakTopa K COBEPIICHHUIO XUILECHHS, HE U3MEHSET HAIPaBJIECHHOCTb LIEJIH, KOTOPAs
IPOAOKAET OCTaBaThCS KOPBICTHOM, B CHJIy TOTO, YTO JIMIIO OOOTaIlaeTcs camo
WM HE3aKOHHO YJIOBJIETBOPSAET MOTPEOHOCTH APYTUX JIMII.

Bo-BTOpBIX, KOpBICTHAasE 1ielb B XHUIICHUHM CBsI3aHA C HE3aKOHHBIM
YIOBJIETBOPEHUEM MaTE€pPUAIBHBIX MOTPEOHOCTEH CyOBEKTa MPECTYIUICHHS OO0
TPEThUX JIMI[ 32 CYET MMYILIECTBA, KOTOPOE MPUHAMJIECKUT COOCTBEHHUKY WIIU
uHOMY Biafenslly. CreqoBaTeNbHO, BEPHOE YCTAHOBJIEHHE KOPBICTHOM LIeIn

HUMEET Ba)XHEUIIEe 3HAUYCHUE JJIAA KBaJ'II/I(l)I/IKaHI/II/I N  ABJBICTCA KPUTCPUCM
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OTIPaHUYCHHS XUIEHUN OT MHBIX OOIECTBEHHO OMAacHBIX AesHuil. Hampumep, B
cllydae M3bATHS HMYIIECTBA, Ha KOTOPOE BUHOBHBIM, MO €ro MHEHUIO, HUMEET
paBo, CBUJIETEIHCTBYET 00 OTCYTCTBMU MPOTHUBOINPABHOCTU M KOPBICTH, YTO HE
MO3BOJISIET BECTH pedb O XuleHUH. [logo0HbIe cilydan, TPy HaJUYUH OCHOBAHUM,
MOTYT ObITh KBATH(PUIIUPOBAHBI KaK caMOyIpaBcTBo 1o cT. 330 YK PO.

CyObeKTUBHbBIE TPU3HAKK XapaKTEPU3YIOT XUIICHUE C BHYTpEeHHEN cTOpOoHBI. K
00s13aTebHBIM MPU3HAKAM 3aKOHOJATEIh OTHOCUT BUHY B BUJE MPSMOTO YMBICIA
Y KOPBICTHYIO LIEIb.

CyObeKTUBHAsI CTOpOHA XHILEHHUS OXapaKTEPU30BBIBAETCS BHHOW B BHUJE
IPSIMOTO yMBbIC/Ia. 3aKOHOAATENb BHEAPSIET B TIOHATHE XUIIEHHSI KOPBICTHYIO LIENb
KaK 00I11e00s13aTeNbHbII CyObeKTUBHBIA MpU3HaK. OAHAKO CTOUT 3aMETUTh, YTO
3TOT TMPU3HAK 3aKOHOJATEIEM MCIOJIb30BAH HENMPAaBWIBHO, YTO MHOTO pa3
OTMEYAJIOCh B Pa3IM4HON JHTeparype. Jlemo Bce B TOM, YTO KOPBICTb HUKAK HE
MOXXET O3HayaTb IIOCJIEHHEr0 pe3yJibTaTa, OHA OIMCHIBAET IICHMXOJIOTMYECKUE
NPUYMHBI [IPECTYIUIEHUA, ero no0yxaeHus. 11 Bo Bcex Opyrux ciiydastX KOpPBICTh
OINHKCHIBAETCSI B YT0JIOBHOM Kojiekce PD mmeHHO kak moOyskaeHus (cratbu 52,
105, 126, 153, 154, 155, 206, 245) nubo, 4TO O3HAYAET TO K€ cCaMOE, UHTEpeC K
umyiecTBy (ctatbu 181, 182, 183, 285, 292, 325). [losTOMy U XHUIIIEHHUE CIICAYET
paccMaTpHBaTh Kak ACHCTBHE, COBEPIICHHOE N3 KOPHICTHBIX MTOGYK/ICHHMIA .

Lenpro mpu XUIIEHUH SIBISIETCS MOJYYUTh HEMOCPEICTBEHHYIO BO3MOKHOCTh
BJA/€Th, TOJb30BAaTbCS M pacHopsHKaTbes 4YyXkoM coOcTBeHHOCThbIO. [lpum
YIOBJIETBOPEHUHN JIMYHBIX MaTE€pUaIbHBIX NOTPEOHOCTEW CaMOro MPeCcTyNHUKA
ABJIIETCSI HAJIUYUE y HEro KOPBICTHBIX MMOOYXIEHUH, KOTOPOE HE BBIBOJUT
HUKaKHX COMHeHUI. He3akoHHOE M3bATHE UyKOH COOCTBEHHOCTH 0€3 KOPBICTHOU
eI HEe 00pa3oBbIBACT XUIICHHS. IMEHHO 1O 3TOMY HaNpaBJICHUIO JIBHXKETCS U
cyneOHass TmpakTuka. B Ccuily OTCYTCTBUSL KOPBICTHOM II€IM HE MOXKET

2
KBATH(UITUPOBATHCS KaK XUIIEHUE" .

! Papor A.W. Yronosuoe npaBo Poccuu. Ocobennast gacts / A.M. Papor. — M., 2008. - C. 156.
? Vinoramosa-Xeraii, JI.B. Poccuiickoe yrojoBHOe npaBo: yueOHuk. B 2 1. Ocobennas 4actb /
JI.B. Mroramosa-Xeraii, B.C. Komuccapos. — Mocksa: IIpocnekt, — 2009. — 2 1. — C. 181.
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CyObekTaMy XMIIEHUS BCerja IMOApPa3syMEBAalOTCS BMEHSEMbIE JIMLA,
JOCTUI'IIME HA MOMEHT COBEPILECHHS MTpEeCTyIIeHus1 14-neTHero Bo3pacra (4. 2 CT.
20 YronoBHoro kojekca P®). MckiatoueHueM B 3aKOHE MPEAOCTABISAETCS JIUIIb
JUIS CIIy4aeB XUIIEHUs, KOTOpPbIe 00pa3yloTcs MMyTeM MOIlIeHHHYecTBa (cTaThs 159
YK P®), npucBoenust unu pactpartbl (ctaths 160 YK P®). Hakazanue 3a 3tu
NPECTYIUVICHUSI MO TOYHOMY TeKcTy dactu 1 cratbu 20 oO0si3aHBI HECTHU JIUIIA,
KOTOPBIM Ha MOMEHT COBEPLIEHUS IPECTYIIEHUS UCIIOJIHUIIOCH 16 JeT.

Wrak, noHsTHe XHIlleHHEe HEOOXOUMO JJII TOT0, YTOObI OJMHAKOBO MOHUMATh,
YTO MOJPA3yMEBAETCS MOJ HUM, KOTOPOE HYKHO JJI NPABWIBHOTO MPUMEHEHUS
YTOJIOBHOTO 3aKOHA, JJI aJI€KBATHOM OLEHKH MX OOIECTBEHHOW OMACHOCTH U JJIs
TOr0 HEOOXOJMMO 3aKOHOJATEIbHO YCOBEPIIEHCTBOBATH HE [JO KOHIIA
pa3paboTtanHble AepuHunuy B AeiicTByomeM YK PO. [IpoananuzupoBaB noHsATHE
W TIpU3HAKW XUIIEHUS, MPEACTABISAIOMIEr0 HCKIOYUTENBHYIO BAaXKHOCTH JUIS
KBaJIM(UKALIMU JAECSIHUNA 1O IpU3HAKaM MPECTYIJICHUH, IPeyCMOTPEHHBIX IJIaBOi
21 YK P®, MoxHO copMyaupoBaTh BBIBOJ O TOM, 4UTO JIsi JtOOOH (opMbl
XMILEHUS] 0003HAUCHHbIE MPU3HAKH SIBJSIFOTCS 00s3aTeabHbIMU. OTCYTCTBUE XOTS
Obl OJIHOrO HE TMO3BOJIUT BECTU PEYb O COBEPIICHHH YTOJIOBHO HAKa3yemoro
nesHusd.  CrienoBarenbHO,  IPaBONPHUMEHMTENb  JIOJDKEH  BHHUMATEIBHO U
BCECTOPOHHE  OLIGHHMBATh  Ka)X/J0€ OOCTOSTENbCTBO, YAENSATh  BHHMMAHUE
COBOKYMHOCTU (PAKTOPOB, B KOTOPBIX COOTBETCTBYIOIIME MPU3HAKH HAXOAST

OTpa)KECHHUE.
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2 YT'OJIOBHO-ITPABOBA KBAJIMOUKALIMA KPAXU

2.1 OOBEKTUBHBIC IPU3HAKU KPAKH

VYronoBHasE OTBETCTBEHHOCTh 3a Kpaxky 4YyKOro umyuiectBa B Poccuiickoit
@epnepanuu npegycmorpena cr. 158 YK P®. Dto camoe pacnpocTpaHEHHOE IO
YUCITYy perucrpupyembix npecryruieHue B Poccun. [1o aOCOMOTHOMY KOMMYECTBY
kpax Poccus Haxomutcs Ha yerBepToM MecTe B mupe, nocie CLIA, I'epmanun,
BenukoOputanuu, a Mo KOJIUYECTBY Kpaxk B nepecuete Ha 100 ThIC. HaceneHus —
Ha 5-M MecTe (BIepeau Hac eme u ABcrpanus). 10 GOPMYIHPOBKE YrOIOBHOTO
3aKOHA Kpa)ka €CTh TaWHOE€ XMIIEHUE YY)KOr0 MUMYIIECTBA, T. €. UMYIIECTBA, HE
MPUHAJJICKAIETO BUHOBHOMY, KOTOPBIM HE SABJISIETCS HU COOCTBEHHHUKOM 3TOTO
MMYIIIECTBA, HU TUTYJIHHBIM JINOO MHBIM 3aKOHHBIM BiasiebiieM. Ecin jxe uenoBek
COBEPIIWJI TATHOE U3BSITHE UMYIIECTBA, KOTOPOE BOOOIIE-TO MPUHAIJICKUT MY Ha
npaBe COOCTBEHHOCTH M paHee ObUIO OTAAHO MM JAPYTOMY JIMILY IO T'PakJIaHCKO-
IPaBOBOMY JOTOBOPY XpaHEHUs, a 3aTeM 0e3 MpeaylpeXIeHUs] KOHTpareHta Io
CHEJIKE U3BSITO y HEro, TaKOE€ JIESIHHUE BCE PABHO HE SBIIAETCS KpaKed, a MOXKET
OBITH JIMIIIb MPU3HAHO MEHEE OMACHBIM MPECTYIUICHMEM — CaMOYMPaBCTBOM (CT.
330 YK PO).

HenocpenctBeHHbI 00BEKT NOCSATATENBCTBA — 3TO OOIIECTBEHHBIE OTHOIICHUS
cooctBenHoctu. CornacHo cT. 8 Koncturymuu P®, B Poccuiickoit denepanmu
NPU3HAIOTCS M 3alMLIAIOTCS PaBHBIM 00pa30M YacTHas, TrOCYJapCTBEHHas,
MyHHUIMNATIbHAs U UHBbIE (POPMBI COOCTBEHHOCTH. B cTpaHe ycTaHOBHWIICS Takoil
MOPSIIOK  OOIIECTBEHHBIX OTHOIIIEHUW, KOTJIa B COOTBETCTBHHM C TPAXKITAHCKUM
3aKOHOJATEIBCTBOM TOJIbKO COOCTBEHHMK BIpPaBE OCYIIECTBIATH MPABOMOYUS
BJIQJICHUSI, TOJb30BaHUs, PACHOPSIKEHUS MPUHAIJICKAINIUM €My UMYIIECTBOM, a
BCE Jpyrue Jmia o0s3aHbl HE YMHUTH €My B OTOM mpenstcTBuil. Ecimu ke kro-

au00 TPOTUBOMPABHO 3aMeliaeT co00I0 COOCTBEHHHKA, OCYIIECTBISS caM AOTHU

! Kpasros P.B., Kysnenos B.M. K Bompocy 0 NpH3HaKax cOCTaBa KPaXH 4yKOro HMYIIECTBa //
Cubupckuit opuanyeckmii BecTHuK. — 2015. — Ne 4. — C. 82.
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MIPaBOMOYHS, TO B COOTBETCTBHH C YTOJIOBHBIM 3aKOHOJATEIHCTBOM OH CUMTACTCS
MOXUTUTEIIEM — BOPOM, TpabuTesIeM, MOIIICHHUKOM, Pa300HHUKOM.

B Teopum yrojgoBHOoro mnpaBa HMEETCS KOHUEMIHUSA, COIVIACHO KOTOPOM
HEIOCPEICTBEHHBIM OOBEKTOM KPaXKH M JNPYTUX KOHKPETHBIX MOCATATEIhCTB Ha
COOCTBEHHOCTb  SIBJIAIOTCS. ~ KOHKpPETHBIE  OTHOIIEHHS  COOCTBEHHOCTH,
peanu3yronmecs 4epe3 OINPEeeICHHYI0, MPEAYCMOTPEHHYIO 3aKOHOAATEIbCTBOM
dbopMy COOCTBEHHOCTH: TOCYAApCTBCHHYIO, MYHHIIMMAIBbHYIO, YaCTHYIO WU
unyto. Ilpu ostom, nHanmpumep, M. HO. XmeneBa ommpaercs Ha CTPYKTYpy
OOIIECTBEHHBIX OTHOIIECHUHN, KOTOpas 3aKpeIuieHa ACHCTBYIOIINM YTOJOBHBIM
BaKOHOI[aTeJIBCTBOMl. Tak, rmaBa 21 VYronoBHoro kojaekca P® HampaBieHa Ha
OXpaHy OTHOIIEHUN COOCTBEHHOCTH, YTO IOATBEPKIAACTCS HA3BAaHUEM JIaHHOU
TJIaBBI M COJCPKAHUEM HAXOMISIIMXCS B HEW HopM. /[aHHOE MOHMMaHWEe OOBEKTa
XUIIEHUSI, CYHIECTBYIOUIEE YK€ MPOJOIIKUTEIHHOE BpEMs, SBISETCS BIIOJHE
o0ocHoBaHHBIM. BmecTe ¢ Tem A. T EGSBerOBz u Y. A. Knennuknit® monararor,
YTO HENB3S TPAKTOBaTh OOBEKT XHWINEHUS B IIEJIOM C TOYKH 3PEHHUS TOJBKO
KaTeropun COOCTBEHHOCTH, IIOCKOJIBKY B TakoM ciiydae 0e3 Hajyiexaien
YTOJIOBHO-TIPABOBOM OXpaHBI OCTAIOTCSI WHBIE MUMYIIECTBEHHBIC OTHOmIeHUs. [lox
HUMU CJIETyeT MOHUMATh BOJIEBBIC OTHOIICHUS MEXKIY CYObEKTaMH, UMEIOITUMU
paBHOE TIOJIOKEHHWE ¢ OOJAJaIoNMMU  MMYIIECTBEHHO-PACTIOPSIUTEIHHON
CaMOCTOSATEILHOCTBIO, CBS3aHHBIC MPUHAUICKHOCTRIO W TIEpepaclpeeIicHHEM
OTIpEJICIICHHBIX MaTepHUalIbHbIX Ojar. [Io MHEHHIO CTOPOHHUKOB TAHHOTO MOJXO0/a,
UMEHHO TIpH 3aKPETUICHWH Ha 3aKOHOJATEIHPHOM YPOBHE YTOJOBHO-TIPABOBOM
OXpaHbl MMYIIECTBEHHBIX OTHOUIEHWI OyAeT paBHbIM 00pa3oMm obecnedyeHa
3alyTa MpaB KaKk COOCTBEHHHWKA MMYIIECTBA, TaK W JIFOOOTO JIPYroro JIMIA, Yhe
paBO HAa HWMYIIECTBO HE COBIAQTACT C IMPaBOM COOCTBEHHOCTH. OTH JBE

KOHOCHIIHUU HC IIPOTUBOpPCUAT APYTry M MOI'YT BIIOJIHC OBITh IIPUHATEL. A BoT

! Xmenesa M. FO. VronoBHast OTBETCTBEHHOCTD 3@ MOIIGHHUYECTBO: JIHC. ... KAH/. IOPH. HAYK.
— Omck, 2008. — C. 4.

? Bessepxoe A. I'. UmymecTennble npectymenns. — Camapa. 2001. — C. 26.

¥ Knernukuii U. A. CoGCTBEHHOCTD U HMMYIIECTBO B YTOJIOBHOM mpaBe // ['ocymapcTBO U mpaso.

—-1997. —Ne 5. —C. 77.
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COCTOSIHUIO TPHUCBOEHHOCTH JTOTO HMMYIIECTBA COOCTBEHHUKY WA TUTYJIHLHOMY
BJIQJICTIbIlY BCETJla MPUYUHSIECTCS PealbHbI Bpe/l, KaK U YKa3aHHOW BBIIIIEC TPUAJIC
npaBoMounii. He ciydaitno B npumeuannu Ne 1 k cr. 158 YK P® rosoputcs o
NPUYMHEHUU XUIIEHUEM Bpella 1 UHOMY (MMEETCsl B BUY 3aKOHHOMY) BJIQJICIIbITY
MOXUIIAEMOT0 UMYIIIECTBA, & HE TOJIBKO €ro COOCTBEHHUKY. UyK0€ UMYIIECTBO —
ATO UMYUIIECTBO, HE MPHUHAJJIEkKAIIEE BUHOBHOMY Ha IpaBe COOCTBEHHOCTH WITU
3aKOHHOT'O BJIAJICHUSI.

[IpaBo COOCTBEHHOCTH HE SIBIIAETCS OOBEKTOM MOCITAaTENbCTBA, TOCKOIBKY OHO
HU TIPU KaKUX OOCTOATENHCTBAX K BOPY WM WHOMY MOXHUTHTEIIO HE MEePEXOIHUT.
CocTaBHOI 4acThIO 00BEKTA MOCITATEIHCTBA BHICTYIIAET MPEIMET MOCITaTeNIbCTRA,
T. €. 4y’)KO€ UMYIIIECTBO, SIBIIIIONIEECS BBIPA)KEHUEM SKOHOMHYECKOTO COJIEPHKAHUS
COGCTBEHHOCTH .

B yronoBHoMm mpaBe MOHATHME HMMYILIECTBA KaK IMPEIMETAa XHWILECHHWI, B TOM
YUCJIE U KPa)u, HECKOJBKO YX€ TOro, KoTopoe yka3zaHo B cT. 128 'K PD, — B
YaCTHOCTH, B HETO HE BXOJUT UH(pOpMaIUs, HEeMaTepUalibHble Ojara, pe3yJbTaThl
WHTEJUICKTYallbHOM  JIEATENBbHOCTM M TpaBa Ha HUX (MHTEIUIEKTyajbHas
cooctBeHHocTh). IlpaBma, B mocimennee Bpemss A. B. Illynsra npemmaraer
HaKa3bIBaTh XUIEHUE UHTEIUIEKTYaAIbHOM COOCTBEHHOCTH B TOM € MOPSIKE, YTO
U XUILICHUE Bemeﬁz.

CxomHoe ¢ »tuM MHeHHeE BbIckaszpiBaeT 1. I'. JlemmHa: cOOCTBEHHOCTH Kak
nmpaBoBoe OJlaro, HAJEICHHOE HE TOJIbKO MaTepHaIbHOW, HO M JTyXOBHOU
COCTaBJISIONICH (B KOTOPOM MPOSIBISIOTCS YHHKAJbHbIC JIMYHOCTHBIE KadyecTBa),
BKJIIOYAET B C€0sl MHTEIJIEKTYaJIbHYI0 W BEIIHYI0O COOCTBEHHOCTb, KOTOPbIC
ABJISIIOTCSL BBIPpAXKEHUEM OAHOUM cylIHOCTU. [l03TOMYy OHHM MOTYT OXpaHATHCS B
paMKax OJHOM TJIaBbl, M COCTaBbl, OXPAHSIOIINE KOHKPETHBIC PE3YJIbTaThI

WHTEJUIEKTYaJIbHON JeATenbHOCTH — cT. 146, 147, 4. 1 ct. 180 YK P® B HOBOM

! Jlonawenko H. A. [Ipectymnenns B chepe skonHomuku. — M., 2006. — C. 14.
2 [Ilynera A. B. UH(pOpMALHs HMYIECTBEHHOTO XapaKTepa KaK IPEAMET [PECTYILICHUH IPOTHB
cobcTBeHHOCTH // YTOnoBHOE mpaBo. — 2012, — Ne 3. — C. 87.
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pelaKiuu, MpeCTaBiIsieTcs lenecooOpa3sHeiM nepeHectd B 1. 21 YK PO,
[IpeameToM Kpakhu MOTYT OBITh M HEKOTOPHIC PA3HOBHIHOCTH HEABUKHUMOTO
umyniectsa B cMbicie cT. 130 'K PD — Bo3ayIHbIE 1 MOPCKHE CY/Ia, & TAKXKE CyJa
BHYTPEHHETO TJIaBaHMsl, MHOTOJIETHUE HACAKICHUS U T. .

B Teopun yroiaoBHOro npaBa CyIIECTBYIOT Pa3HbI€ KOHIIENIIUU OTHOCUTEIBHO
MPU3HAKOB MMYIIECTBA MpeaMera Kpaxku. He BraBasich B MX MOAPOOHOCTU, MBI
CUMTAEM, YTO TAKOBBIX MPU3HAKOB HACUUTHIBACTCS TPU:

1) pusudeckuii TpPHU3HAK — OSTO BEHICCTBEHHBIM, MaTCPHAIBHBIA MPEIMET
BHEIIIHETO MHUpa, OYEPUYECHHBIN B mpocTpaHcTBe. Peub uper o0 ocsizaeMoil Belwy,
HaxoJsIIEHCSs B TBEPAOM, >KUJKOM, razoo0pa3HOM (M B MPUHIUIE Jaxe B
MJ1a3MEHHOM) (PU3UYECKOM COCTOSIHUU. DTO MOXKET OBITh OJYIIEBICHHBIN MpeIMeT
(CKOT), 4acTh OT LEeJoro (AeTanu paauonpueMHuka). He Moxer ObITh IpeaMeToOM
XUIIEHUS JJIEKTPUYECKAs] SHEPIusl, MOCKOJIbKY OHAa HE CYLIECTBYET MHAye, YeM B
pabote, — eciu peuyb UJIET, JOMYCTHUM, 00 3JIEKTPOIHEPTHH, TO OHA MPHU CaMOM
IIPOCTENIIEM JEUCTBUM, T. €. IIPU HAXKATUM Ha BBIKJIIOYATEIb, Cpa3y HMCUYE3acT.
TTosTOMY, Bompeku MHEHHIO B. M. CeMeHOBa?, yroIoBHast OTBETCTBEHHOCTD 3 TaK
Ha3bIBAEMYIO KPaXKy SJIEKTPUUECTBA B OBITY MYyTEM MaXHUHAIMH CO CUETUYHUKOM (a
(haKTHYECKH — 3a HEYILIATy I0Jb30BaTeIeM JICHET 1o Tapudy, M0 000CHOBAHHOMY
MHeHHI0 B. B. XuimoTer’) BO3MOXHa b 110 cT. 165 YK PO,

JIOKyMEHTBI, KakK MpaBUJIO, HE SBISIIOTCS MPEIMETOM XUIIEHUS, OHU
YIOMHUHAIOTCS B CIELMAIBHBIX COCTABAX MPECTYIUICHUH, HAIPUMEP MaclopT B CT.
325 VK P®. Ecau B MOXUUIEHHBIE JOKYMEHTHI WM HUX OJaHKUA HYXHO eIlle
JIOTIOJIHUTEJILHO BHECTH CBEJEHUSI, MOCTAaBUTh Me4yaTh W T. JA., UX HU3BATHE U
3aBJaJICHUE  paccMaTpUBAETCsl KaK  MPUTOTOBJIEHUE K  MOIIEHHUYECTBY
(moamamaronieMy noa npuszHaku 4. 3 U 4 c¢r. 159 YK P®). Te xe 3amedanusi, Kak

BepHO cuutaer I. H. bop3eHkoB, kacarOTCs W JIETUTUMAILMOHHBIX 3HAKOB —

! Jlermna T. T. VYronoBHO-IpaBOBasi OXpaHa WHTEUIEKTYyaJlbHOH COOCTBEHHOCTH: AWC. ... KaHI.
opul. Hayk. — M., 2014. — C. 169.

2 CemenoB B. M. Uyskoe HMyIIECTBO Kak mpeaMer kpax // FOpucr. — 2005. — Ne 5. — C. 28.

¥ Xumora B. B. [IpoGiieMbl JOKTPHHAIBHOTO TONKOBAHUS (PH3HUYECKOro IPH3HAKA UMYLIECTBA B
yroJioBHOM mpase // Poccuiickuii ropuamaeckuii xyprai. — 2014. — Ne 5. — C. 160.
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JKETOHOB, HOMEPKOB B rapz[epo6el. Ecnmu nokyMeHTBHl WMMEIOT 0003HAYEHHYIO
HOMHUHAIBHYIO CTOMMOCTh U MX MOYKHO TPOJaTh 0€3 MepeeIKu — OHH CYUTAIOTCS
peIMETOM XHIlleHus (Hampumep, omiieTsl Ha TpaHcnopte). [IpeameTom xurieHus
MOTYT OBITh BEIIH, KOTOPBIE 00pa3yloT WHGPACTPYKTYPY 3€MEIBHOTO ydYacTKa:
MOBEPXHOCTHBIM (ITOYBEHHBIN) CJIOW, JIEC U PACTeHHs, OOIIEepaclpOCTpaHEHHBIE
MOJIE3HbIE MCKOMaeMmble (MOCIEe TOro, Kak OHM pa3BelaHbl U COOCTBEHHUK B
YCTAHOBJIEHHOM MOPSIAKE BCTYIWJI BO BJIAJICHUE MECTOPOXKICHUEM; a JO 3TOrO
BO3MOYKHA KBAIM(PUKALUSA 110 CT. 255 — HE3aKOHHOE UCII0JIb30BAaHUE HEAP);

2) PDKOHOMHYECKUH TIpH3HAK — WMYIIECTBO 00JaJaeT MOTPeOUTEIbHON
CTOMMOCTBIO BCJICJICTBHE BJIO)KEHHOTO B HErO0 PaHEE YEJIOBEYECKOTO TpPYy/a.
Hanpumep, u3bATHE M3 KIETOK IEHHBIX MYIIHBIX »WBOTHBIX, BBIPAIICHHBIX
pabOTHUKAMH 3BEPOCOBX03a, OO0pa3yeT Kpaxy, a 3aBlaJ€HUE TaKUMU Ke
YKUBOTHBIMH, KOTOPBIE BBIPOCIIM B €CTECTBEHHBIX YCIIOBHSIX B JIECY WM CTEIIH,
KBATM(PUITUPYETCS KaK He3akoHHas oxora mo cr. 258 YK P® (a B HEKOTOPBIX
ciyyasx — mo cT. 258.1 kak He3akOHHBbIE J100bYa W OOOPOT LIEHHBIX JAUKUX
KUBOTHBIX M BOJHBIX OHOJIOTMYECKUX PECYPCOB, MPUHAIICKANIUX K BHUJAM,
3aHeceHHbIM B Kpachuyrwo kuury Poccuiickoii denepanuu u (W) OXpaHSIEMbIX
MEXIyHApOJAHBIMH  jJoroBopamu  Poccmiickoii  ®denepanmu). AHaJIOTHYHO
OIICHUBAIOTCS CIIy4au U3BSITHS BBIPAIICHHBIX MAJIbKOB WJIM PHIO Ha PbIO03aBOJIE,
CIIUJIMBAHUSL JEPEBbEB B TMapke (MOoAoOHbIe IEsHMS, HO YyXKE€ B OTHOIICHUHU
JTUKOPACTYIUX 00BEKTOB, KBAMPHUITUPYIOTCS 110 CT. 256 unu 260 YK P®);

3) IOpUAMYECKHA TPH3HAK — HMMYIIECTBO HAXOJWTCA B  4YbeH-JIMOO
COOCTBEHHOCTH WJIM 3aKOHHOM BIIaJicHMH. He MoryT OBITh MpEeaMeTOM Kpaku
Oecxossitable Bemy, KoTopbie cT. 225 'K PO ompenenser kak Bemy, KOTOPHIE HE
UMEIOT COOCTBEHHUKA WJIM COOCTBEHHUK KOTOPBIX HEU3BECTEH, JUOO BEIId, OT
mpaBa COOCTBEHHOCTHM Ha KOTOpble COOCTBEHHUK OTKazajcs (Hampumep,

BBIOPOIIICHHBIC 32 HEHAIOOHOCTHIO B MYCOP JIOOPOTHBIC BEIIIH).

! Kypc yromosmoro mpasa. T. 3. OcoGennast wacts / mox pex. I'. H. Bopsemkosa, B. A.
Komuccapora. — M., 2002. — C. 410.
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JIOBOJIBHO CJIOKHBIM SIBIIIETCS BOTIPOC O KBATU(PHKAIIUN U3BATUS UMYIIIECTBA
n3 3eman B Buae kinaga. CormacHo 4. 2 cr. 233 IT'K PO, eciu B HEM HaxXOaTCsA
BEILIM, OTHOCAIIMECS K NaMIATHUKAM HMCTOPHM WJIH KYJIbTYpPbl, OHH IOJJIEKAT
nepegaye B TOCYJApCTBEHHYIO COOCTBEHHOCTh. [IprcBoeHME HAWJEHHOIO JUIIOM
kiaga 3. A. Hesnamona, I'. JI. Kpurep u A. U. BoillioB npeanararoT CYUTATh
XuiieHueM (moamnaaaronuM noja ct. 158 wmm cr. 164 YK PdD)l. Ha nam B3,
Takoe JesHUEe HYXHO KBanuduimposaTh 1mo cr. 165 YK PO kak npuunHeHue
UMYIIIECTBEHHOTO yiepba COOCTBEHHUKY O€3 MPU3HAKOB XHUIIEHUS, U HUMEHHO
MOTOMY, YTO OTCYTCTBYET IOPHAMYECKUN MNpPHU3HAK TMpEAMETa XHUILICHUS — BEJb
roCyJlapCTBO KakK COOCTBEHHHMK HHYETO O KJaJie /0 MOMEHTa U3bITUA W
MIPUCBOCHHMS HE 3HAJIO U UM HE BJIAJIEIIO.

CIOXHBIM I TIPABOBOM OLICHKH SBJSIETCS CIy4Yall XWIIEHUS HMMYIIECTBA,
KOTOpOE YK€ HE HAaXOJIUJIOCh BO BJIaJIECHUU COOCTBEHHUKA, TOCKOJIbKY ObLIO y HETO
paHee MOXUIICHO, a 3aTeM U3bSITO BO BTOPOU pa3 (COTJIACHO PacXoKed MOroBOpKe
«BOp y Bopa QyOWHKY ykpain»). B. A. BmagumupoB mnonaraer, 4To COAESHHOE
JOIDKHO TIPH3HABATHCS Kpaxkei. B mpoTHBoBec eMy u Goiee oGocHoBanHO C. A.
EnnceeB cuutaer, 4TO 37eCh BOOOIIE HE OyAeT MPeCcTyIUIeHUS MPOTUB
COOCTBEHHOCTH, MOCKOJBKY OTHOIIEHUSIM COOCTBEHHOCTH ObUT MPHUYUHEH YIepo
IpU TEPBOM Kpake (a €clau BTOPOM MOXUTHUTENIb HE 3HAET O MPOUCXOKICHUU
M3BIMAaEMOTO MMYIIECTBA, TO €ro JCUCTBUS MOJJICKAT OILICHKE KaK MOKYIICHUE Ha
kpaxy)°.

CtouMoOCTh IIpeAMeTa Kpakl OY€Hb BakKHA JJIs KBanuuKauu ee mo cr. 158 u
pasrpaHUyCHUs €€ ¢ aJIMUHUCTPATUBHBIM MPOCTYIKOM, MPEAYCMOTPEHHBIM CT. 7.
27 KoAIl PO, T. e. menkum xumenueM. B mepuop ¢ 1 utomns mo 31 okts6ps 2002 r.
B Poccum cymiecTBoBajia HWDKHSISL TpaHMIlAa KpaXd Kak MPECTyIUICHUs,

npeaycmorpernHoro 4. 1 cr. 158 YK P®, paBHas 5 MUHUMaIbHBIM pa3Mepam

! Vromnosroe npaBo. Ocobennas dacts / mof. pen. U. 5. Kozauenko, 3. A. Heznamona, I'. I1.
HoBocenos. — M., 2001. — C. 268.

2 Bnaaumupos B. A. KBanuguKarus MOXHIIEHHiT THIHOT0 HMymecTBa. — M., 1974, — C. 32.

3 Exncees C. A. «XHILEHHE TOXUIIEHHOTO»: npobneMbl kBanudukanuu // YToioBHOE TIPaBo. —

2008. — Ne 1. - C. 48.
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omnatel Tpyna, T. e. 2250 py6. W3baATHe MeHbIIEH CyYMMBI BIIEKIIO
aAMUHUCTPATUBHYIO OTBETCTBEHHOCTbH, JIa’K€ €CJIM MPHU 3TOM B COJCSIHHOM ObLIU
KBATM(PUIUPYIOIIME TMPU3HAKU U3 CT. 158. A MOCKOJBKY B CTpaHe Bcerjga ObLIu
MONYJISIPHBI TPYNIOBBIE, KAPMAHHBIE U KBAPTUPHBIC KPAXKH, TO ITH YETHIPE MecsIia
GBLIN MOMCTHHE BPEMEHEM «CAaHKIMOHHPOBAHHOIO TOCYIAPCTBOM Oecrpesenar .
KapMmanHbie Kpakh B OOIIECTBEHHOM TpaHCHopTe (e €34T B OCHOBHOM
HeOoraTele TpaXkaaHe, PeIKO UMEoIIHe mpu cede Oobine 2 ThIC. py0.) MPUHSIN
HeBuAaHHBIN pasmax. W mump 31 oxtadps 2002 1. crnenralibHBIM 3aKOHOM
MapJIAMEHT WCIPABWII CBOIO HEOOBSICHUMYIO ONIMOKY, M Ha CETOAHSIIHHUHN JCHBb
«BOJIOpA3JICID» MEXKIY Kpaked Kak MPOCTYIKOM M KaK MPECTYIUICHHUEM MPOXOIUT
Ha ypoBHE | ThIC. py0., €CJIM MPU 3TOM HE ObLIO KBATU(DUIUPYIOMINX MPU3HAKOB
U3 yKucia ynoMsaHyThiX B cT. 158 YK P® (nmo npeanoxenuto aemyrata M. SApoBoit
u ¢ onobOpenusi BepxoBuoro Cyna P® T'ocymapctBennas Jlyma P® mmanupyet
MOBBICUTH 3Ty U(PPY 10 5 TIC. pyO., YTO SABIAETCS BIOJIHE JOTUYHBIM). Ecin xe
€CTh XOTs Obl OJIMH U3 TaKUX MPU3HAKOB, TO COJACSIHHOE KBATUDUIIUPYETCS yKE HE
o 4. 1, a mo apyrum vactsim ct. 158 YK PO®?,

N ®enepanbubiii 3akoH 0T 03.07.2016 N 323-D3 noBbICUI JaHHYIO CYMMY J10
5 000 py6reit. Celiuac 3HAUUTENBHBIN yiepO rpaklaHUHY B CTAThSIX HACTOSIICH
IJ1aBbl, 3a MCKJIFOUCHMEM YacTH MATOM cTaThu 159, ompepensiercss ¢ y4eToM €ro
UMYIIECTBEHHOTO TMOJIOKEHHUSI, HO HE MOXET COCTaBJATh MEHEE ISTU ThICSY
pyOIIeH.

KpynHbIM pa3zMepoM B CTaThsiX HACTOSIIEH IJIaBbl, 32 UCKIIOYEHUEM YacTel
mecTo u cenpbMom crateu 159, crarert 159.1, 159.3, 159.5 u 159.6, npusnaercs
CTOMMOCTb UMYIIIECTBA, IPEBBIMIAIOIIAS IBECTH MATHACCAT THICSY pyOIei, a 0co0o
KPYITHBIM - OJIMH MUJUIMOH pyOJIeH.

OObBEeKTUBHAST CTOpPOHA KpaXH — TaWHOE XHUIICHHE YYXKOTO HMYIIECTBA.

TaliHOCTb XUIlleHHs], IO cipaBeIuBoMy 3ameuanuto C. M. Kodou, xapakrepusyet

'Kysueros B. U. YronosHoe mpaso Poccun. OcoGeHHas uacTh : yde0.-METOI. KOMILIEKC.
Wpkyrck, 2012, — C. 178.

2 llapanos P. KBannQuKaius MeIKOro XHIISHHS [P HAIMYHA [IPU3HAKOB, TPEIyCMOTPEHHBIX
YTOJIOBHBIM 3aKOHOM // 3akoHHOCTB. — 2013. — Ne 7. — C. 35.

50



HE croco0 COBEpIIECHUS NPECTyIIIeHUs (M0 KOTOPHIM TOHUMAETCS OTpeAeTICHHBIN
TMOPSZIOK U METOJ MPHEMOB), a TOIBKO OTBEYAET Ha BOMPOC: «Kakoe?»'. Boobime-
TO HE COBCEM IIOHATHO, MOYeMYy 3akoHonaarenb B 1994 r. mpu dopmynupoBke
COCTaBa KpakM OTKa3aJCsi OT paHee CYIIECTBOBABUIETO TEPMHHA «IIOXHUILICHHUEY,
0003HAYaBIIEr0 HMMEHHO TaWHOE W3BATHE — BEAb JSTUMOJOTMYECKH CJIOBO
CITOXHTHTBY» 03HAYACT «TANHO YBECTH, YHECTH, YKPACThY .

[lockonbKy Kpakeil MO 3aKOHY MPHU3HAETCS TOJBKO TalHOE XHUIIECHUE
UMYIIECTBA, TO HEOOXOAUMO MOAPOOHEE OCTAHOBHUTHCS Ha KPUTEPUAX TAHHOCTH,
KOTOPBIX B TEOPUH YTOJIOBHOT'O ITpaBa BbIACIIAIOT /1Ba:

1) OOBEKTHUBHBI — OH XapaKTEPU3YeT OTHOIICHUE K COBEPIIAEMOMY H3BSITHIO
UMYIIECTBA CO CTOPOHBI COOCTBEHHMKA, Biajeibla JU00 APYroro NOCTOPOHHETO
auna (T. €. He COy4acTHUKA U HE OJIM3KOTO POJCTBEHHHKA BUHOBHOIO, KOTOPBIN HE
cobupancst Obl MPOTUBOAECHCTBOBATh U3BATUIO UMYIIECTBA, U HA 3TOM CTPOMJIICS
pacuer Bopa®). OTHOIICHHE 3TO CIeYIONIee: YKA3aHHbIC JIMIA He CO3HAIOT AKTa
IPOTUBOIIPABHOTO U3BATUS MMyLIecTBA. Ha mpakTHke 3TO MOMKET MPOSBIATHCS B
OJTHOM M3 CIEAYIOIINX YETHIPEX BAPUAHTOB:

a) HA MECTe MPECTYIUIEHUs BOOOIIE OoJibllIe HUKOIO HET, KpOME BOpa — 3TO
cllydaeTcsi Haubosee 4acTo, Tak Kak BOPbl HMEHHO K 3TOMY U CTPEMSTCS;

0) yKa3aHHbIC JIMLIa HE 3aMEUal0T aKTa MU3bSITHS — €CIU OH MPOU3BOAUTCA
npodeccuoHanbHO (B YaCTHOCTH, KapMaHHas Kpaxka WM CXOJHAs CHUTyalus).
Hanpumep, B 1978 r. B MockBe «BOp B 3akoHe» EBrenuii KpupoieeB no kinuke
«Aptuct» mpuxoaui B koctioMme Jlena Moposa nepen HoBbiM rogom Ha KBapTHpy
Oorateix JsroAel ¢ mnomgapkamu. Korja oHM  ynuBIsUIMCH (IOTOMY YTO HE
3aKa3bpIBaJIU €ro!), oH 00BACHST: PO COr03 CIOPIPHU3 BaM CIeal, 3aKa3all BUSUT U
BCE OIUIaTWJI. 3aTeM OH NOJMEIIMBAl B BOJKY, KOTOpPOW €ro MOYTH BCerja

yromanu, KioQennH, B3pOCible BCKOpe 3achimanu, a KpuoieeB mpeniarain

! Koyon C. M. OTBETCTBEHHOCTh 32 KOPBICTHBIE MPECTYIUICHHS MPOTHB COOCTBEHHOCTH. — M.,
2000. - C. 135.

2 Osxeros C. M. CrioBaps pycckoro si3eika. — M., 1984. — C. 508.

* Bornanunkos C. B. [IpoTuBozeiicTBHE MPECTYMHBIM MOCSTaTEIbCTBAM Ha abCOJIFOTHOE MPaBO
cobctBeHHOCTH (XxuiieHusM). — M., 2008. — C. 76.
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pebeHKy nourpaTe B OpSTKU, roBops emy: «lIpsubcs, s cuutato 1o 100». Tor
npsiTancs, a oH ObICTpo oOmapuBan mKadbl, 3abupan LEHHOCTH U Hcue3al,
npudeM peGeHOK TaK M He BHJIE] MOMEHT M3bATHS HMYIECTBA |

B) YKa3aHHbBIC JUIA 3aMeYaroT (PU3MYECKU aKT U3bATHSA, HO HE CO3HAIOT €ro
IPOTUBONPABHOCTH. Takoe ObIBa€T CPaBHUTEIBHO PEIKO, HO BCE K€ CIIy4aeTcCs.
Hanpumep, xorma noxkymaread B Mara3uHe BHUJIAT, YTO YEJIOBEK, OJETBHIA Kak
TPy34HK, BEIHEC KOPOOKY C TOBAPOM U3 MOMEIECHHUS, M CUUTAIOT 3TO BHIMOJIHECHUEM
€ro 00s3aHHOCTEH;

r) caM TOTEpHEeBIINA HE OCO3HAET NPOTHUBONPABHOCTH U3BATUS Y HETO
MMYILIECTBA BCJIEACTBHE IICHXOJOIMYECKOrO BO3JEHCTBUSA HAa HEr0 BHHOBHBIM.
[{piraHKK YacTO MPUMEHSIOT TaKOM MpUEM MpH T'aJaHUH, IOTOMY YTO Y MHOTUX U3
HUX €CTh TMITHOTHYECKUE criocoOHOCTH. [Ipu BcTpeue Ha ynule ¢ AeBYLIKOW OHU
TOBOPST, YTO HAJ0 C HEE CPOYHO CHATh MOpUy, OEpyT AEHBIU y HEEe U3 PYK,
«KOJIAYIOT» HaJl HUMHU, 3aTE€M BBIPBIBAIOT y JEBYIIKH BOJOC U JYIOT HA HETO — OH
MOYEMYy-TO CTAHOBUTCS KpacHbIM, M C JTOTO MOMEHTa [IeBYIIKa €l BEpUT
0€30roBOPOYHO, JIETKO OTJaeT AeHbru. OHa Bce BUAUT U MOHUMAET (C (PU3NUECKON
CTOPOHBI, a HE C FOPUINIECKOI), HO TIOYEMY-TO BBIIIOJHAET BCE MPOCHOBI IIBITAHKU
— HampuMep, elle U BBIHECTU U3 IOMY LIEHHBIE BEIU U oTaaTh ei. [loToM 1biranka
ee IMpenynpexaaeT, 4YTo HaJAo MOAOXKAATh Iof4aca, uToObl Iopya yIja
OKOHYATEJIbHO, @ CaMa C JEHblaMU WJM BellaMH CKpbiBaercsi. M TOIbKO TyT
KEpTBAa HAUYMHAET MOHUMATh, YTO €€ «30MOMPOBAIN» U HATJIO OOOKPAIIH;

2) CYOBEKTUBHBI — OH XapaKTepU3yeT OTHOIICHHE CaMOTO IMOXUTHTEIS K
BO3MOXXHOCTH OCO3HaHUS IPYTHMMH JIMIIaMU aKTa TPOTHBOINPABHOTO HU3BATHUS, U
OHO OYEHb MPOCTOE: MOXUTUTENb YOEKICH, YTO (PAKT MPOTHUBOIPABHOTO U3BITHS
HUKTO HE CO3HAET (a 3HAUUT, HE CMOXKET U mpeceub xuieHue!). [cuxonornuecku
pacueT BOpa UMEHHO Ha 3TOM MU CTPOHUTCS — OH PACCUUTHIBAET, YTO HUKTO HE
MOJTHUMET LIyMa, HE MO30BET MOJMIINIO0, HE BCTYIUTCS CaM 3a 4y»0€ UMYILIECTBO.

Ecmu xe BOp B 3TOM HC YBCPCH Ha CTO IMPOLECHTOB, OH JIYUIIC OTKAXXCTCA OT KpaXu

! Banza «KpacHsiit Hoc» - [DneKkTpoHHbIii pecypc]. — Pexum goctyna: htpp//www.youtube. com
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U OyneT TepmenuBO KAATh JAPYroll BO3MOXKHOCTH. A BOT TpaOUTeNb WU
pa300iHUK, B OTIIMYUE OT BOPa, BHYTPEHHE TOTOB K BO3MOKHOMY COIIPOTHUBIICHUIO
U HE OCTaHOBUTCA JaXKe TMepell TMPUMEHEHHEM CHJIbl, YTOObI 3aBJAJIETh
UMYIIECTBOM U yAepXkaTh ero y ce0s. B mocnennee BpemMsi B Mara3uHax ¥ Jpyrux
YUPEKACHUSX CTAId MPUMEHSATHCS KaMmMepbl JUCTAHIMOHHOTO HaOIO/ICHNUS,
KOTOpBIE TMOKYIATENb TOXE MOXET YBHUIETb, TaK KaK OHHU ITOBOPAYMBAIOTCS
noctosiHHO. M300pakeHne ¢ HUX mepeaaeTcs Ha MyJbT (MHOT/Ia — BHE Mara3mHa),
I/ CUJIUT AEKYpHbII. ECiM MOXUTUTEINB 3HAET, YTO Y HETO €CTh PE3EPB BPEMEHU,
YTOOBI CXBATUTh UMYUIECTBO M BBIOEXKATh MPEXKIE, YEM MOJOCIEET OXpaHa, — ITO
NOXHUILEHUE TalHOE, Na)ke KOorja BHUAEOKamepa 3ameyariielia €ro JMUO M OH
MMOHMMAET, YTO B MIPUHLIUIE €T0 CMOTYT MIOTOM HAWTH U OTO3HATb.

XuleHne MpU3HAETCA TaHBIM, €CIM HAJIULIO 00a KpUTepus WM XOTsS Obl
IJIaBHBIA M3 HUX — CYOBEKTUBHBIA. MHOTma OBIBAIOT CIIOKHOCTH B MPaBOBOM
OLICHKE COJIETHHOI'O, KOI'/Ia HAa3BaHHBIE KPUTEPHUM II0 CYTH CBOEH MPOTHUBOpPEYAT
IPYT OPYTY, 4TO XOPOLIO JEMOHCTPUPYET CIEAYIOIIMNMN CITyYau.

Ecnu e B mporecce U3bSTHSI UMYIIECTBA (HO 10 OKOHYAHMS XUILIEHUS, T. €. 10
MOJIYYEHUS] BO3MOXKHOCTH TOJIB30BAThCSl WJIM  PACIOPSHKATHCS  MMOXUILEHHBIM)
JEWCTBUSI BUHOBHOTO KTO-TO 3aMETHJ, OCO3HAJI HMX CMBICI, U CaM TOXUTHUTEIb
MOHSJI, YTO KpaXka HE yJ1allach, HO OH MPOJIOJKAET U3BSITUE, TO KpaXa MepepacTaeT
B Ipabex, BO3MOXKHO U B HACUJILCTBEHHBIN rpabdex, a MHOTAa — Jaxe U B pa30oid.
[Ipu 3TOM Bce copesiHHOE KBanmuuimpyercs: Toiabko 1mo cT. 161 (162) YK PO.
Takoe cayyaercs, Korjga KBapTUPHBI BOp 3aCTUTHYT BpAaCIUIOX BHE3AIMHO
MPUILIEIIINM X035 IMHOM M Harjo BBIOETraeT U3 KBapTUPbI C HArPaOJIEHHBIM JOOPOM.

Jnst  kBamuduKanmuy — KpaKd  KaK ~ COBEPIICHHOM € HE3aKOHHBIM
MPOHUKHOBEHUEM B MTOMEIICHHE JIMOO MHOE XPAHUIIUIIE HEOOXOIUMO:

a) MPOHUKHOBEHHE B IOMEIIECHUE TUOO NHOE XPAaHWIIULIIE;

0) MPOHUKHOBEHHE JIOJHKHO OBITH HE3aKOHHBIM;

B) B MOMEHT IPOHUKHOBEHHUS [OJDKEH OBITh yMBICEJ, HaIlpaBJICHHBIM Ha

COBCPIICHHUC XUIICHUA.
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Tak, moacynumas BurtkoBckas B.B. coBepmmiia kpaxy, TO €CTh TanHOE
XUILIECHUE YYyXKOr0 MMYIIECTBA, C HE3AKOHHBIM MPOHUKHOBEHHEM B MOMEIICHHUE,
IpU CIEAyIoMUX o0cTosTenbcTBax: B HOYb ¢ 06 Ha 07 centsadps 2016 rona
ButkoBckasa B.B., HaX015Ch B COCTOSHUY AJIKOTOJIBHOTO OIbSHEHUS, TPU TOMOILH
HEYCTAHOBJICHHOTO CJIEICTBHEM TMpeaMeTa, pa3Ouiia OKHO Ha TIEPBOM DTaxe
cagoBoro aoma, pacronoxkenHoro no aapecy: CHT «Crpoutens 1 cag Ne» B
JlenunckoMm paiione r. Marautoropcka YensiOMHCKONW 00J1aCTH, CaJ0OBBIM Y4acCTOK
Ne, mocne yero HE3aKOHHO MPOHMKJIA BHYTPb JI0MA, SIBJSIOMIETOCS MOMEIIEHUEM,
TO €CThb CTPOEHUEM, IPEAHA3HAYECHHBIM 11 BDEMEHHOI'O HAXO0KJICHUS JIFOJAEH WIN
pa3MenIeHUsT MATEPUABHBIX LEHHOCTEW, OTKyJa TalHO NOXWTWIA LIyPYIOBEPT
«XyHaai» crouMoctbio 1500 pyOueii, aBTOMOOMIBHBIN TeiaeBu3op «Prology» ¢
NyJIbTOM yIpaBiieHus oOmed ctoumoctbio 1500 pyOneil, HHIYKIMOHHYIO TUIUTY
Y9 croumocteio 1000 pybGieid, pysieTky crtouMocTbio 50 pyOnel, OyThUIKY
MOACOJIHEYHOTO Macia «30JI0Tas KalrelibKa», He NPEICTABISAIONIYI0 MaTepUaAIbHON
neHHocTH, 3nektponmity «Kopser» croumoctbio 1500 pyOreit, 2 moJuMepHBIX
[IAKETa, HE IMPEACTABIIOIINX MATEPUAIBHON LEHHOCTH, B KOTOPBIC CIIOXKHIIA
MOXMILIEHHOE NMYLIECTBO, NpuHaiexamue B.I1.B. C noxuimeHHbpIM UMyIIECTBOM
ButkoBckas B.B. ¢ wecra mnpectymieHus CKpbulach, IPUYUHUB CBOUMH
MPECTYNHbIMU JeicTBUusMHu TnoteprieBimieMy B.I1.B. martepuanbhbpiii ymep6 Ha
obmyro cymmy 5550 pyouseit. IloxumeHHsiM umymiectBoM ButkoBckas B.B.
PACTIOPANIACK TI0 CBOEMY YCMOTPEHHMIO .

[Ton He3aKkOHHBIM MPOHMKHOBEHHEM B JKWIIMILNE, MOMEIICHUE WIM WHOE
XPaHWIMLIE CIEAYET MOHUMATh IPOTHUBONPABHOE TAaWHOE WIJIM OTKPBITOE B HHX
BTOPKECHHE C IIEJIbI0 COBEPIIICHUS Kpaku, rpadeka uim pa3oos. [[ponukHOBEeHHE B
yKa3aHHbIE CTPOCHHUS WM COOPYKEHHSI MOXKET OBITh OCYILECTBICHO M TOT/A,
KOT/Ia BHUHOBHBIM W3BJIEKACT TMOXUINAEMbIE TMPEAMETh 03 BXOXICHUS B

COOTBETCTBYIOILIIEE IOMEIIeHne. B mocnenHeM ciyyae MNPECTYNMHUK OOBIYHO

! Ipurosop 1o mery Ne 1-435/2016 ot 19 nexabpst 2016/ ApxuB JIGHHHCKOrO paioHHOTO Cya
r. YensOuHcka.
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UCIIOJB3YET JJIsl U3BJICUYEHUS MPEIMETOB Pa3IMYHbIC MPUCIOCOOICHUS (KPIOKU,
METJIM U T.11.).

Yacts 3 m. «a» cr. 158 VYK P® cogepxut Takoi KBaIU(pUIIUPOBAHHBIN
MPU3HAK KPaXKH KaK HE3aKOHHOE TPOHUKHOBEHUE B KUJIUIIIE.

[TonsTue >xwnuuie coiepxkurcs B npumedaHuu Kk cr. 139 YK PO: «mon
JKUJIMIIEM B HACTOSIIEH CTaThe, a TAKXKE B IPYrUX CTaThsX Hacrosimiero Koaekca
MOHUMAIOTCA WHAWBUIYAIbHBIN >KWJIOW JIOM C BXOISIIMMHU B HEro >KUJIBIMU U
HEXWIbIMA TOMEIICHUSIMH, JKWJIO€ TOMEIIEHHE HE3aBUCUMO OT (OpPMBI
COOCTBEHHOCTH, BXOJSINEE B JKWJIWITHBIA (JOHI U MPUTOTHOE IS IMOCTOSHHOTO
WM BPEMEHHOTO MPOKUBAHHUS, a PAaBHO WHOE IOMEIICHUE WM CTPOCHHE, HE
BXOJSIINE B JKWIMIIHBIA (QOHI, HO TNpeIHa3HAYEHHBIE JUIsI BPEMEHHOTO
MPOKUBAHUS.

[TocranoBnenne Ilnenyma BepxoBHoro Cyma P® ot 27.12.2002 N 29 «O
CyleOHOM TpakTUKe MO JellaM O Kpaxke, rpabeke u paz0oe» JaeT Cieayrolue
Pa3bSICHEHUS: TOJ] HE3aKOHHBIM MPOHUKHOBEHHUEM B KUJIUIIE, MOMEIICHUE WIIU
WHOE XPaHWIMIIE CJIEAYeT MOHUMAaTh MPOTHUBOIPABHOE TaHOE WJIA OTKPBITOE B
HUX BTOPXKEHHE C 1IEJIbI0 COBEPIICHUS Kpaxu, rpadexka wid pa30osi.
[IpoHrKHOBEHHE B yKa3aHHBIC CTPOCHUS WM COOPYXKEHUS MOXKET OBITh
OCYIIECTBJICHO U TOT/a, KOTJla BUHOBHBIA M3BJICKACT MOXUIIAEMbIE TIPEIMETHI 0e3
BXOXKJEHUS B COOTBETCTBYIOIIEE MOMEIIICHUE.

Pemas Bompoc 0 HanmMuMu B JEHCTBUSIX JIMIIA, COBEPIIMBIIETO Kpaxy, rpadex
WU pa30oii, MpU3HaKa HE3aKOHHOTO MPOHUKHOBEHUS B KUJIUIIE, TIOMEIICHUE WU
WHOE XPAaHWIHILE, CyJaM HEOOXOIUMO BBISICHATH, C KaKOW I€JbI0 BUHOBHBIN
OKa3aJjicsl B MOMEIICHUH (PKUJIUILIE, XPAaHUIHIIE), a TAKKE KOTJa BOSHUK YMBICE Ha
3aBJaJicHUE YY>KUM HMYIIECTBOM. ECM JIMII0 HaXOAWIOCHh TaM MPaBOMEPHO, HE
uMes TIPEeCTYITHOTO HaMEpPEHUsI, HO 3aTeM COBEPIIUIIO Kpaxy, rpabex win pa30ooi,
B €T0 JICUCTBUIX YKa3aHHBIM NPU3HAK OTCYTCTBYET.

DOTOT KBAUTUPUIUPYIOMIUA MPU3HAK OTCYTCTBYET TAKXKE B CIIy4asx, KOTJa JIUIO
OKa3aJoCh B JKWJUIIE, MOMENIEHUM WIM HWHOM XPaHWIUIIE C COIVIACHs

MOTECPIICBUICTO WJIN JIMIL, 11O oxpaHoﬁ KOTOPBIX HAXOAWJIOCh UMYIIICCTBO, B CUITY
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POJICTBEHHBIX OTHOIICHHWH, 3HAKOMCTBA JHOO HAXOJIWUJIOCh B TOPTOBOM 3alie
MarasuHa, B oOQucCe H JPYTUX IMOMEIICHUSIX, OTKPBITBIX JUIsl TTOCEIICHUS
rpakaaHaMu.

B cnydae mpusHaHus JMila BUHOBHBIM B COBEPUICHUM XWIIECHUS YYKOTO
UMYIIECTBA MyTEM HE3aKOHHOTO IMPOHUKHOBEHHUS B KWJIMIIE JOMOJHUTEIbHON
kBanudukanuu 1o crtathe 139 YK P® He Tpebyercs, MOCKOJIBKY TaKoe
HE3aKOHHOE JICCTBUE ABIISICTCS KBATU(PUITUPYIOIMIMM TTPU3HAKOM Kpaxku, rpadexa
WU pa30os.

Ecnmm numo, comepmias kpaxy, Tpabex wim pa30oi, HE3aKOHHO MPOHUKIIO B
KUJUIIE, TTOMEIIEHUE MO0 WHOE XPaHWIMINE MyTeM B3JoMa JABEpEd, 3aMKOB,
pemeToKk W T.OI., COJIEIHHOE UM  HAAJEXKUT  KBaIU(PUIUPOBATH IO
COOTBETCTBYIOIIMM IyHKTaM M d4actsaM crared 158, 161 umum 162 YK P® u
JOTIONTHUTENbHOU KBanmupukauu mo crtatee 167 YK P® He Tpebyercs, MOCKOIbKY
YMBIIUIEHHOE YHUYTOXXKEHUE YKA3aHHOTO MMYIIECTBA MOTEPIEBIIETO B 3THX
CIy4yasiXx SIBUJIOCh CIIOCOOOM COBEpIICHUS XHUIICHUS TMPU  OTATYAIOIIUX
00CTOATEIbCTBAX.

[IyHKT «r» mOpemycMaTpuBaeT OTBETCTBEHHOCTh 3a COBEPIICHUE KPAXKH U3
OJICK]Ibl, CYMKH WJIH JPYrod py4HOH KiaJu, HAXOAUBIIUXCS MPHU MOTEPIIECBIIEM.
OnacHOCTh Tak HA3bIBAEMON KAPMAHHON Kpa)ku OMPENENIeTCs TEM, YTO JAHHOE
npecTyrieHue  siBisgercss  chepod  AeATenbHOCTH  MPOdeCCHOHAIBHBIX
npecTynHukoB. [Ipu kBanudukanuu Mo JaHHOMY MPU3HAKY CIEAYeT YYUTHIBATH,
YTO HAXOJUTHCS MPU TMOTEpIeBIIeM (MW Ha MOTEPHEBIIEM) JOJKHBI HE TOJBKO
CYMKH U py4dHas KJjajb, HO U ofexaa. Kpaxu u3 kapMaHOB OJEK]bl B rapjepooe
JTAHHOTO TPU3HAKa He cojaepxaT. PaccmaTpuBaembliil mpu3HaK OyneT UMETh MECTO
U B ClTydae Kpakxu MOOUJIBHBIX TeJIE(POHOB U3 YEXJIOB Ha pEMHE, Ha I11€€ U T.II.

Ecnim B xome coBeprieHust kpaku HedTH, HEPTEHPOIYKTOB M Ta3a WH3
HedTenpoBoma, HEPTEHPOAYKTONMPOBOAA, Ta30MpoBOJa IyTEM BPE30K B
TpyOONpPOBOALI MPOUCXOIUT MX pa3pyllieHUEe, MOBPEXKIACHUE WU TPUBEICHUE B
HETOJHOE ISl SKCIUTyaTallil COCTOSIHHE, 4 TAKXKE TEXHOJOTHYECKU CBA3AHHBIX C

HUMH OOBEKTOB, COOPYXKEHHM, CpEJICTB CBS3M, aBTOMATUKH, CHUTHAJIW3AIUU,

56



KOTOPbIE TIOBJICKJIM WJIM MOTJIM TOBJICYh HAPYIIEHWE WX HOPMAILHOU PabOThI, TO
CONICSTHHOE TIOMJICKHUT KBaTU(UKAIIMM 1O COBOKYMHOCTH TMPECTYIUICHUH,
MPETYCMOTPEHHBIX MYHKTOM «0» yactu 3 cratbu 158 u ctateu 215.3 YK PO.

Jlosiroe Bpemsi TUCKYCCUOHHBIM OBbLI BOIIPOC O MOMEHTE OKOHYAHUS XUIICHUS,
B TOM YHCJI€ U Kpaxku. J[eJ10 B TOM, YTO OINpPEACIICHUE POIOBOTO MOHSATHUS XUIICHU S
B npuMmedanuu Ne | k cr. 158 YK P® umeer cymectBennsie Henoctarku. [1o cyTw,
BMECTO OJTHOTO TMOHATHS, KOTOPOE IMO3BOJISIIO OBl YETKO pPa3rpaHUYUBATh XUIICHUE
C MHBIMHU MOCATATEIbCTBAMU Ha COOCTBEHHOCTh, B 3aKOHE HAJIMUYECTBYIOT IEJIBIX
TpH:

1) u3bsTHE wuMylIeCTBA B MOJb3y BUHOBHOIO WM JPYrux Juil (4acTh
dbopmymupoBky npumedanus Ne 1 k cr. 158 YK P® 1o pasnenurenbHOro corosa
KHTTAY);

2) oOpallieHHe UMYIIECTBAa B T0JIb3y BHHOBHOTO WJIM JAPYIHMX JIHIl (4acTh TOM
*e GopMyIMPOBKH TOCTIEC Pa3ACIUTEILHOIO COI03a KUY );

3) u3bATHE U OOpaIlCHHEe UMYIISCTBA B IOJIb3Y BUHOBHOTO WJIM JPYTHX JIHIL
BCs (DOPMYJIMPOBKA C YYETOM BBIOPAHHOTO COEIMHUTEIBLHOTO COI03a «M»). Kak Hu
CTpaHHO, HO XHUIlleHHE MO ¢GopMyJie 3aKOHA MMEET JBa MOMEHTAa OKOHYaHUSA —
U3BATHE UMYIIECTBA U OOpallleHre UMYIIECTBA B MOJIb3y BUHOBHOTO. M TONBKO B
. 6 [TocranoBnenus [1nenyma BepxoBaoro Cyna P® Ne 29 ot 27 nexabps 2002 r.
«O cyneGHOM MpaKTHKe [0 AeNaM 0 Kpaxe, rpabexe u pa3boey»’ ObLT JaH YCTKHiA
OTBET, HCXOASAUIMNA W3 TaK HA3bIBAEMOW TEOPUM PACHOPSHKEHUS: XHIICHUE
OKOHYEHO (KpoMe pa30osi)) C MOMEHTa, KOrjJa BHHOBHBIM HU3BSJI HUMYIIECTBO,
BJIaJIcET WM U TOJYyYW peaJbHYyI0 BO3MOXHOCTh TIOJIb30BAThCS UM WJIHU
pacniopsikaTbesi. Takas TpaKTOBKA MOMEHTA OKOHYAaHUS BIIOJHE JIOTHYHA,
MOCKOJIKY CBSi3aHa HANpsIMyl0 C TpaXJIaHCKO-TPABOBBIMU MPABOMOYMSIMU
COOCTBEHHHMKA: BUHOBHBIN Y)K€ OCYIIIECTBIISIET TMEPBOC MPABOMOYMUE U MOXKET 10
CBOEMY JKEJIAaHUIO B JI000E BPEMs OCYIIECTBUTH OCTAJIbHBIE JBa (pEaM30BBHIBATH

cpa3y BCE TpU €My HEe HYXKHO).

! Mocranosenue [Tnenyma BepxoBHoro Cyna PO «O cyneOHOM mpakTHUKe MO JeiaM O Kpaxke,
rpabexe u pazdoe» ot 27.12.2002 Ne 29 // bromnerens Bepxosroro Cyna P®. —2003. —Ne 2.
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OTOT BONPOC MMEET MPAKTUYECKOE 3HAUYECHHUE B CIIy4ae COBEPLIECHUS Kpax C
OXpaHSAEMBIX TEPPUTOPHM, KOTOPBIE CUUTAIOTCA OKOHUYECHHBIMH TOJIBKO IIPH
BBIHOCE MMYIIECTBA 32 IpPEAENbl 3TOM TEPPUTOPUU (32 HCKIIIOUEHUEM CIy4yacs,
KOI'/Ia YKpPaJE€HHOE HMMYIIECTBO IO CBOEMY XapakTepy U OObEMY MOXKET OBITh
UCIIOJIb30BAaHO WM BHYTPU OXpaHsIEMON TEpPUTOPUM — HampuMep, Koyibaca Ha
TeppuTopun MsicokomOunHata). Hampumep, B 2012 r. KyHIieBckuil pallOHHBIN Cy
r. Mocksbel ocyaun Kpemnska mo 4. 3 c¢r. 30 m . «» 4. 2 cTr. 158 YK PO.
KpeMisik, HaxomsCcp B TOProBOM 3ajie¢ TMIEpPMapKeTa M NOMOMIS BIUIOTHYIO K
notepneBiield B. u ybenuBIINCh B TOM, YTO €0 MPECTYMHBIX JTEUCTBUN HUKTO HE
BHUJIUT, TAMHO U3bSJI U3 CYyMKH, HAXOJWBIIECHUCS MPU MOTEPIEBIIEH, €€ KOLIEIEK C
J€HbraMU W IpYyrUMH IpeaMmeramu. Ilocie 3Toro oH HampaBWiCAd K BBIXOAY M3
Mara3uHa, HO ObUI 33iepKaH COTPYAHUKAMUA MUJIMIUU. Y IOTPEOUTh TUBO NPSIMO B
TOPrOBOM 3aji€ Mara3uHa y HEro He ObLIO peaibHOM BO3MOXHOCTU M3-3a JIETKOIO
oOHapyXeHMsI paKTa Kpaku COTPYJHUKaMU MarasuHa, IO3TOMY CYJA U IMpHU3HaI
Kpaxy HEOKOHUCHHOIT .

BOJIBIIMHCTBO TEOPETUKOB CUUTAIOT, YTO MOMEHTHI U3BATUA U 3aBIIAJCHUS BO
BPEMEHHM COBIIAJAIOT — KakK TOJIbKO BHHOBHBIM 3aBJAie]l HWMYIIECTBOM, Tak
COOCTBEHHHKY PEasIbHO MPHUMHEH YIepO B BHIE HEAOCTAYH STOr0 MMYIIECTBa .

OngHako ecTh H KOHIEMIMSA, COTJIACHO KOTOPOW MOXET OBITh Takou
IPOMEKYTOK BPEMEHH, KOTJa M3bSATUE U 3aBIAJCHUE HAIMLO, pealbHbIA yIepo
COOCTBEHHHUKY YX€ NPUYMHEH, HO BHHOBHBIM €Ille¢ HE MOJIy4Us BO3MOXKHOCTH
MOJIb30BAThCS UMYLIECTBOM HJIM pacnopsbkatbes M. B wactHocTH, O. EpMaKOBa3
NPUBOJUT MPUMEP C MOXUIIEHHEM ceiia U3 MOMEIICHHs], KOT/la BCKPBITh €ro He

YAacTCiad HHU Cpa3y, HU MHOTJa OAXKC CIIYCTA HOJITOC BpPEMA H B APYIromM MCECTC,

1HpI/IFOB0p Kynuesckoro paitonHoro cyna r. Mockssl ot 8 ampens 2012 r. - [DneKTpoHHBII
ecypc]. — Pexxum nocryna: http//www.cynedusie pemenns. PO
boiinos A. 1. Yka3s. cou. — C. 267.
’EpmaxoBa O. COOTHOLIGHHE TOHATHI «peagbHas BO3MOXHOCTh TONB30BATBCA  HIIH
pacropsiKaThCsi TOXUIICHHBIM HMMYIIECTBOM» W «IIPUYMHEHHWE HWMYIIECTBEHHOrO yIiepoa
COOCTBEHHUKY WJIM HHOMY BJIa/IeNblly UMyILecTBa» / / YronoBHoe mpaBo. — 2014, — Ne 1. —
C.23.
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IIOATOMY, IO MHEHHIO Takxke u M. TpeTb}IKl, KPa)Ky HEJb3s CYUTATh OKOHYEHHOM,
HeoOxoauma cchiika Ha 4. 3 cr. 30 YK P®. Mb1 MoxkeM mpuBeCTH U Jpyrou
MpUMEP pA3HULIBI 3TUX MOHATHA — JOIYCTHUM, B 3UMHEE BpEMsS BOp 4YeEpPE3
GbopTOUKy BHIOpACHIBAET U3 CylepMapKeTa IEHHYIO BEIllb, OHA MagaeT B Cyrpoo, a
IIOTOM OH CIYCTS KakKOoe-TO BpEeMsl, KOTZa BOKPYTI HHMKOIO HET, NPUXOIUT U
3abupaeT ee U3 cyrpooa.

Ecnu mpecTynmHUK HMCHONB3YET AJIsI COBEPIICHUS KPaXKH JPyroe JUIo, HE
MOJJIC)KAIIEE  YTOJOBHOM  OTBETCTBEHHOCTM B CHIly  HEAOCTHXKEHUS
YCTAHOBJICHHOTO BO3pacTa, HEBMEHSEMOCTH WIIM MHBIX OOCTOSTENBCTB, €ro
JNEUCTBUSL CJIeAyeT B COOTBETCTBMM ¢ 4. 2 CT. 33 KBaIM(pUUUPOBATH Kak
HCTIOJIHUTEIBCTBO KPAXXKH 0 COOTBETCTBYMOIIEH yacTu cT. 158 YK P® (Hanpumep,
€CJIM OH TMOJTOBOPUJI MAJIOJIETHEr0 BIJIE3Th B (DOPTOUYKY OKHA W BBIHECTH W3
KBapTUPBI UMYIIECTBO, TO 1O 4. 3 cT. 158). [Ipu 3TOM BUHOBHBIN B Bo3pacTe Ooliee
18 ner HeceT Mo COBOKYMHOCTH OTBETCTBEHHOCTH emie U 1o cT. 150 YK P® 3a

BOBJICHCHUC HCCOBCPIICHHOJICTHEI'O B COBCPIICHUC ITPCCTYIIIICHUA.

2.2  CyOBeKTUBHBIC PU3HAKH KPAKH

CyObeKTHBHAsI CTOPOHA KPaXKU — BUHA B (DOpME MPSIMOTO YMBICIIA U KOPBICTHAs
ueiab, T. €. Ielb OOpallleHus uMyllecTBa B (PAKTHUECKYI) COOCTBEHHOCTh
BUHOBHOTO (IOPUJAMYECKHM OHO HHUKOTJAa HE CTaHET COOCTBEHHOCTHIO Bopa). B
IOPUIMYECKON TUTEepaType HEPEIKO LENb OTOXKIECTBISAETCA ¢ MOTUBOM, @ MHOTA
aKIICHT JIeJIaeTCsl Ha CTPEMJICHMM BUHOBHOTO 0€3BO3BPATHO OOPATUTh UMYIIIECTBO
B CBOIO MOJIb3Y WJIM MOJIb3Y APYTUX JIMI, C YEM MOKHO corjacutbcs. Ho Mbl He
COTJIACHBI C MHEHHMEM, YTO Kpaka MOKET COBEpIIAThC U 0€3 HAIUUUs KOPBICTHOM
LIeNH, @ TOJBKO MPH OXHOM JIHIIb HPSMOM yMBICHE® — MMEHHO H3-3a HAIMYMS

HACTOMYHBOIO CTPpCMJICHUA J'IIOI[CI\/JI 000raTUTLCS 3a CYET APYIrux XUIICHUA U

! Tperpsik M., Bomoura B. MOMeHT OKOHYaHHMS XHIeHus // YrogoBHoe npaBo. — 2007. — Ne 3.
—C. 63.

2 Cxnsipoe C. B. 3akoHomaTenbHasi periaMeHTAIHs M KBaTM(HUKAIWS XHIEHHH. — MPKYTCK,
2007. - C. 34.
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IIPU3HAIOTCS. MMEIOIIMMH TMOBBIIMIEHHYI0 OIIACHOCTh IO CPABHEHMIO C JAPYTMMU
NOCSTATEIbCTBAMU HAa COOCTBEHHOCTh, HAaIPHUMEpP YHUYTOKEHUEM HMYIIECTBA,
npeaycMoTpeHHbIM cT. 167 u 168 YK P®. B 3T0i1 cBfi3M HAago OTMETUTH, YTO
MMEHHO W3-3a OTCYTCTBUS KOPBICTHOM LEJIHW YIOHBI aBTOTPAHCIOPTA, XOTSA M
nMerone B Poccum MaccoBbiid XapakTep, HE CUUTAIOTCS XUIIEHUSAMMU.

KoppicTHast 1enp HaIMIO, €CIM Yy>KO€ HMMYIIECTBO HM3bIMANIOCh W (WJIK)
oOpamanocs B TOAb3y BHHOBHOTO, HIJIM B TONB3Yy JPYTHUX JHI, OJHU3KUX
BUHOBHOMY, B  YJY4YIIEHWM MAaTEPUATBHOTO MOJIOKEHUA KOTOPBIX OH
3aMHTEPECOBAH, WK B [ONb3Y COYYACTHHKOB BUHOBHOTO .

[lo muenmio B. B. I'magmmna’, KOpBICTHas L€JIb OTCYTCTBYET IPU TakK
HA3bIBAEMOM BpPEMEHHOM [03aMMCTBOBaHMM HMyIlecTBa (C 00OOCHOBaHHBIM
pacueToM CyOBeKTa BEpHYTb B3ATble W3 MOAOTYETA WM TPU JIPYrUX
OOCTOATENBCTBAX JIEHBIM), B CHJIy YE€r0 OHO MOKET OBITh PAaCILiCHEHO HE Kak
XHUIICHUE, a IIPU COOTBETCTBYIOIIUX YCIOBHUAX TOJIBKO KaK CaMOYIIPaBCTBO IIO CT.
330 YK PO.

Ilenp - 3TO TO, K 4eMy CTPEMHUTCS BOp, TO, YEro Haao JAOOUTHCS IyTEM
MPOTHUBOMNPABHBIX JE€UCTBUU. B oTinuMe OT MOTHBAa 1€db B MPECTYIUICHUU
XapaKkTEepU3yeT TOT HENOCPEACTBEHHBIN PE3yJbTaT, KOTOPOIrO CTPEMUTCSA TOCTUYD
BUHOBHBIN, cOoBeplIasi OOIIECTBEHHO OnacHoe JesiHue. Paznnuue Mexay Leabio U
MOTHMBOM OCHOBBIBAE€TCS HAa TOM, YTO OHHU IO-PAa3HOMY XapaKTEPU3YIOT BOJIEBOU
nporecc. MOTUB KpaKh OTBEYAaeT HAa BONIPOC, YEM PYKOBOACTBOBAIOCH JIMILIO,
coBeplIasl NMPECTYIUICHHUE, LENb K€ MPECTYIUICHHUS ONPEAEISIET HANPABICHHOCTh
NEUCTBUMN, OMKaUIINI pe3ysbTaT, K KOTOPOMY JIULIO CTPEMUTCS.

IIpecTynHbI pe3ysabTaT - MPOTUBOIPABHOE HU3BIATHE UYYKOTO HMMYIIECTBA -
OCO3HAETCS BOPOM KaK HEMOCPEICTBEHHAs LEJb KPaXkH, KOTOpas BBICTYNAET B
KauecTBe 3JIeMeHTa ero cocraBa. OHa XapaKTepus3yercs CTPEMJICHUEM TalHO

H3BATH 9YKOC UMYHICCTBO CO6CTB€HHI/IKa, H3BJICYb U3 HCTO BBIT'OY. dakTHueckoe

1HayMOB A.B. Ilpaktuka mnpumeHeHMs YTonoBHOro kojekca Poccuiickoii ®enepannu.
KommenTapuit cyieOHON MpaKTUKU U JOKTpUHAIbHOE ToJIKoBaHue. — M., 2005. — C. 350.
I'magumns B.B. BpemenHoe 1103auMCTBOBaHUE B YTOJIOBHOM IIPABE: BOIPOCHI OTBETCTBEHHOCTH.
- M., 2006. - C. 75.
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K€ HW3BJICUEHHE BBIFOAbl M3 MOXUIIEHHOTO HMYIIECTBA JICKHUT 3a MpelesiaMu
coctaBa kpaku. OHO HAMpPAaBIIEHO HA YAOBJIETBOPEHHE TOW MOTPEOHOCTH, KOTOPAs
MOPOJIAJIa CaMO MPECTYIUIEHUE.

Tak, Ilepexxorun B.C. TailHO TOXUTHII 4yK0€ UMYIIIECTBO, TpuHaexaiee .
Ha cymmy 22000 pyOseit, MpUYMHUB € 3HAUUTENBHBIN yiepo. B nepuon Bpemenu
¢ 20 gacoB 00 munyrt, Ilepexxorun B.C. npaBomMepHO HaXOAwiCs B MOMEIICHHUU

OMOPHOTO0  IMyHKTa TMOJMIMH, TA€ YBUIAEA BEJOCUIE Mapku  «***)

,
npuHagiexanmii ®. B sror moment y Ilepexornna B.C. BHe3anmHO BO3HUK
IPECTYIHBIA YMBICEJ Ha TailHOE XMILEHHE YYXKOTro MMyllecTBa. Bo ucnosHeHue
cBoero mnpecrynHoro ymeicia Ilepexxornn B.C., y0eauBmuch, 4TO 3a €ro
MPECTYIHBIMU JCHCTBUSMU HHUKTO HE HAOIIOJACT, NEUCTBYS YMBIIIJIEHHO, W3
KOPBICTHBIX MOOYKJIEHUN, HAXOIACh B COCTOSIHUH AJIKOTOJIBHOTO ONbSHEHHUSI, B34,
TEM CaMbIM TallHO MOXWTHJI, BEJOCHUIEN MapKu «***y»  mnpuHajiexamui O.,
croumoctbio 22000 py6neit. Ilocne wero Ilepexxornn B.C. ¢ mnoxuiieHHBIM
MMYILIECTBOM C YKa3aHHOTO MECTa CKpBUICS, PACHOpPSAMBIINCH UM IO CBOEMY
ycMoTpenuto. Coumu npectynubiMu aevictBusamu [lepexxorun B.C. npuunanin O.
3HAYUTEIBHBIN yIep6 Ha cymmy 22000 py6ireit .

CyObekT kpaxu — (uU3M4YecKoe BMEHsSEMoe JuIo, aocturimiee 14 ner. B
coBpeMeHHOW Poccum Kpa)ku COBEPIIAIOT U HEMAJIO MOAPOCTKOB MOJIOKE ITOrO
BO3pacTa.

[Ipy3HaHve nuIA@ HEBMEHAEMBbIM BO3MOXKHO M3-32 HaJIU4YUsl Yy HEro
cnenupuyeckoro 3a00JieBaHUsI — TaK HA3bIBAEMOU KIIEITOMAHUU, KOTJa YEIOBEK
OTJINYHO OCO3HAET OOIIECTBEHHYIO OMAaCHOCTh CBOMX JICHCTBUI, HO HE MOXKET UMHU
PYKOBOJHUTB , K OHH TMPOMCXOIAT IIOMUMO €TI0 BOJIH.

Bonbiioe Koau4yecTBO Kpak COBEpIIAIOTCS B coyyacTuu. HecoMHEHHO, 4TO

rpynmnoBasi Kpaxka, Kak W Jiro00e WHOEe TpPeCcTyIUIeHHE, 00alaeT MOBBIIICHHON

BpCAOHOCTHOCTBIO. HpI/I 9TOM, KaK H a1000€e HMHOE MMPCCTYIUICHUC, Kpaxka,

Tpurosop mo aeny Ne 1-737/2016 ot 20 nexabpst 2016 r. KannHHHCKOTO pailoHHOTO Cy/a T.
YensOuHcka - [DneKTpoHHBIN pecypc]. — Pexxum noctyna: http//www.cyneOnbie pemenus. PD
2 I'eopruesckuii 3.B., Kpasios P.B. CocraB npectymienus. — Upkyrck, 2012. — C. 1.
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COBEpIICHHAass B COydacTUHM oOO0JajaeT oOmpeesieHHOW crneuu(ukor mpu
KBaMM(UKAIMKA, B CBSI3M C 4YeM, JAHHBIM BOIPOC TPeOyeT CaMOCTOSITENILHOTO
paccMOTpEHHS.

B coorBerctBun co cr. 32 YK P® mox coywacthem cienyer INOHHMAaTh
YMBIIJIEHHOE COBMECTHOE YyyacThe JBYyX U 0Oojee JMIl B COBEPILICHUU
YMBIIUIEHHOTO TPECTYTICHUS.

TpagumoHHO, B TEOpPHM YTOJOBHOTO TIpaBa BBIACISIOT OOBEKTHUBHBIE U
CyOBEKTUBHBIC MPU3HAKU COYYACTHSI, BRITEKAIOIIUE U3 JAHHOTO OINpe/IeICHUS.

B cr. 33 YK P® BpIACIEHBI YETBHIPE BUAA COYYACTHUKOB - 3TO HCIIOJHUTEID,
OpraHu3aTrop, MOCOOHMK M TOJCTpPEKaTeNdb. TEOpEeTUYECKH TaKO€ BBIJICICHHUE
O00OCHOBAaHO TEM, 4YTO COCTaB KOHKPETHOTO NPECTYIUICHUS, OINUCAHHOTO B
nucrio3unuu crtatb OcoOennoil yactu YK P® MOXET BBITIOJIHHUTEH JUIIL OJUH
UCHOJHUTENb. B TO ke Bpems, OOLIECTBEHHAs ONACHOCTb JESHUN HMHBIX JIUI,
«IIOMOTABUIMX» €My 0€3 MHCTUTYTa COy4YacTHsl OCTaHeTcsl BHE cephl AeicTBUS
YTOJIOBHOTO 3aKOHA. C MPaKTUYECKUX MO3ULUK BBIICICHUE BUIOB COYYaCTHUKOB
BEIET K pa3IMyHOM KBaIM(PUKAMU HUX JEHUCTBUM U Kak CJIEACTBUE
mudepeHuranuy U MHAMBUTylIU3alluy HaKa3aHUsl.

CormmacHo YK MOXHO BBIAECINUTH TPU BHJIA HCIIOJHUTENS: BO-NIEPBBIX, JMIIO,
HEIOCPEACTBEHHO COBEpPIUMBLIEE IpecTyluieHue. MHadye roBops, 3TO JIMLO,
BBITIOJTHUBILIEE TIOJIHOCThIO OOBEKTUBHYIO CTOPOHY (JI€STHHUE) KOHKPETHOT'O COCTaBa
IIPECTYIUIEHUs, B HAIlEM ClIy4yae Kpaxu. B IIpakTU4eCKON JeATEIbHOCTH
MPABOOXPAHUTEIILHBIX OPraHoB ¢ KBajdu(UKAUEH JEeWCTBUU JaHHBIX JIUII,
OOBIYHO, HU KAaKHX CJIOKHOCTE HE BO3HUKAET.

Bo-BTOpBIX, JIMIIO, HEMOCPEACTBEHHO YYacCTBOBABIIEE B €ro COBEPLICHUU
COBMECTHO C JIPYTMMHU JHMIAMH (COMCHOJTHUTENSIMU). B pgaHHOM ciywyae nuio
TaK)K€ MOXKET BBINIOJHUTH MOJHOCTHIO OOBEKTUBHYIO CTOPOHY IPECTYIUICHUS, B
HallleM CJIy4ae TalHOIO0 XMWILEHUS COBMECTHO C APYIMMH JIMLIAMH, a4 MOXET
BBITIOJIHUTD TOJIBKO YacTh JESHMS, IPU ITOM HHBIE YUACTHUKHU XUILECHHUS, TOJKHBI

BBIIIOJIHUTE OCTABIIYIOCSA HaCTb H€O6XOI[I/IMYIO AJI1 1OBCACHUA MPCCTYIUICHUA OO
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KoHIla. COMCIOJTHUTENBCTBO XapaKTEPHO JIA TPYIM JIUI[ [0 MPEABAPUTEILHOMY
CTOBODY.

B-TpeTpux, nuiio, coBepumBiiee MpecTyIIeHUE MOCPEICTBOM MCIOJIb30BaHUS
JPYTUX JIWI, HE TMOJJIeKAIINX YroJOBHOM OTBETCTBEHHOCTHM B CHITy BO3pacTa,
HEBMEHSIEMOCTH WJTU APYTHX 00CTOSATEILCTB, IpeycMOoTpeHHbIX YK PO.

[TocranoBnenne Ilnenyma BepxoBHoro Cyma P® or 01.02.2011 N 1 «O
CyleOHOW TIPaKTUKE TPUMEHECHHS 3aKOHOJATEIhCTBA, PETIAMEHTHUPYIOIIETO
0COGEHHOCTH YTOJOBHOM OTBETCTBEHHOCTH M HAKA3aHHS HECOBEPIICHHONCTHHX»'
B 1. 42 ycTaHaBIMBAaeT, 4YTO B CJIy4yae€ COBEPIICHUS MPECTYIUICHUS
HECOBEPILICHHOJETHUM, HE TOJJICKAIIUM YIOJIOBHOW OTBETCTBEHHOCTH, JIMIIO,
BOBJICKIIEE €r0 B COBEPIICHUE MPECTYIUICHUS, B cuily 4yactu 2 cratb 33 YK PO
HECET YTOJIOBHYIO OTBETCTBEHHOCTh 3a COAESHHOE KaK HWCIOJIHUTENb IyTeM
MOCPEACTBEHHOTO IPUYUHEHUS.

B nocranosnenun minenyma BepxoBHoro Cyaa P® ot 27 nekabps 2002 rona
No 29 «O cynebOHOI mpakTUKE IO AeiaM 0 Kpaxe, rpadexe u pa30oe» JaHHBIN BUJ
UCIIOJIHUTENSL TPUBEACH B PACIIUPEHHOM BHUJE, <IMIO, OpPraHU30BaBIIEe
NpecTyIyieHue JU00 CKJIOHMBIIEE K COBEPUICHUIO KpPaXd ... 3aBEAOMO HeE
MOJJICKAIIET0  YrOJIOBHOM OTBETCTBEHHOCTHM YYACTHUKA TNPECTYIUICHUS, B
COOTBETCTBHM C 4acThl0 BTOpoi crtathu 33 VYK PO Hecer yrojioBHyIO
OTBETCTBEHHOCTh KaK UCIIOJTHUTEIb COACTHHOTO.

JlaHHasi cuTyalusi XapakTepHa JJis CIy4aeB HCIOJIb30BaHUS MPHU COBEPILICHUU
Kpa)X HECOBEPIICHHOJIETHUX, HEBMEHSIEMBIX, a TaKXKe JIUI[ B CUJIy OOCTAaHOBKHU HE
OCO3HAIOIIMX MPOTHUBOMNPABHOTO  XapaKTepa CBOMX JeWcTBuil. JlencTBus
HEMOCPEJACTBEHHOTO MCIOJHUTEINSI B JAHHOW CHUTYyallMM HE MOJUIeKAT YroJIOBHOM
OTBETCTBEHHOCTH, OH BBICTYNAeT «OPYAUEM» B PYyKax OIMOCPEJIOBAHHOTO

HUCIIOJTHUTCIIA IMPCCTYIJICHUA. HpI/I 9TOM I[GﬁCTBHH B OTHOILICHHNHU

1 .
[TocranoBnenue Ilnenyma BepxoBHoro Cyma P® «O cyneOHON mnpakTHKE NPUMEHEHHs
3aKOHOJATEIbCTBA, PEMVIAMEHTUPYIOUIETO OCOOCHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH H

Haka3zaHus HecoBepineHHoIeTHUX» oT 01.02.2011 Ne 1 // Bronnerens Bepxoaoro Cyna P®. —
2011. — Ne 4,
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HECOBEPIIICHHOJIETHETO MOTYT OBITh KBaJU(UIIMPOBAHBI TIO COBOKYITHOCTH C
MPECTYIUICHUSIMU IPOTUB CEMbU U HECOBEPIIICHHOJICTHUX.

Ha wnam B3rasg, JaHHBIA TEpedyeHb HUCHOJHUTENEH Kpakd HEoOXO0JIUMO
JIOTIOJIHUTH €lle KaKk MUHUMYM TPEeMsI BUJIaMU:

Bo-mepBbIX, 3TO JMIO, COBEPIIMBIIEE MPECTYIUIEHUE IOCPEACTBOM
WCIIOJIb30BaHUsl PA3JIUYHBIX MEXAHU3MOB, JKMBOTHBIX, CHJI IPUPOIBI U T.A. IDTO
CUTYaIlMH, KOTJa JUIO HEMOCPEACTBEHHO HE M3bIMAET IMOXUIIAEMOE UMYIIECTBO, a
JUIIb OoOpailaer B CBOIO MOJb3y MMYIIECTBO YK€ BBHIOBIBIIEE W3 00JIaaHUA
noTeprieBiiero. [Ipu 3ToM MexaHU3M BBIOBITUS MPOUCXOIUT O€3 yJacTHus JUIla, HO
1oJ1 ero KoutpojieM. Hanpumep, ceruanbHO 00ydeHHas co0aka MOXUIIAET CyMKU
y CIMIIHUX [MAcCaXUPOB B KOMHATE OTAbIXa HA BOK3aJ€ U MPUHOCUT HUX CBOEMY
XO3HHY.

Bo-BTOpBIX, 3TO yYaCTHUK OpPraHW30BaHHOM IpyMIbl. [[elCcTBUS JUIl BXOIAIIUX
B OpraHM30BaHHYIO TpYIIly HE3aBUCUMO OT BBINOJHAEMOM UMH POJU
KBATUPUIUPYOTCs 0€3 cChlIkU Ha cT. 33 YK PO.

B-tperbux, cornacHo . 10 nocrtanoBnenus mienyma BepxosHoro Cyna PO ot
27 nexadps 2002 rona Ne 29 «O cyneOHOM MpakTUKE MO JejiaM O Kpaxke, rpadexe
U pa300e» COUCIIOJIHUTEISIMU CIIeyeT MpU3HABaTh U JIUI[ «B COOTBETCTBUU C
pacrpenerieHueM  poJied,  COBEPIIMBIIMMHU  COTJIACOBAHHbIE  JICMCTBUS,
HaIlpaBJICHHbIE HA OKa3aHUE HEMOCPEACTBEHHOTO COACHCTBUS HMCIHOJHUTEIO B
COBEpIICHUU MPECTYIUIEHUs (HAMpUMEpP, JULO HE MPOHUKAIO B JKUJUIIE, HO
y4acTBOBAJIO BO B3JIOME JIBEpPEH, 3alOpoOB, PEUIETOK, MO 3apaHee COCTOSBIIEHCS
JIOTOBOPEHHOCTH  BBIBO3WJIO  TOXMIIEHHOE,  MOJICTPAXOBBIBAJIO  JAPYrHX
COYYaCTHUKOB OT BO3MOYKHOT'O OOHAPYKEHHUSI COBEPIIIAEMOT0 MPECTYIIICHNUS ).

Jannytro no3unuto BepxoHoro cyna Jlonamenko H.A. npu3sHana ommo0YHOMH,
MOSICHUB, YTO HEBEPHO MCTOJIKOBaHAa Hopma 4. 2 cr. 35 YK P®, kacaromascs
COMCIIOJIHUTENBCTBA «HEMOCPEJICTBEHHOE COBEPIICHUE MNPECTYIUICHHUS O3HAYaeT

BBITIOJTHEHHWE €r0 OOBEKTUBHOM CTOPOHBI, COCTOSIIIEd B U3BITUU U (WUJIH)
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0GpAILEHNH Ty)KOTO HMYIIECTBA B MOIHOM 00BEMe» . AHAIOTHYHAS IO3UIUS U Y
Kuprnenko H.I'. B nmaHHOM ciydae ycMarpuBaercs MOCOOHHYECTBO M C 3TUM
CIIeyeT COTTACHTBCS-.

Cornacuo 4. 3 ct. 33 YK P® M0XHO BBIJIETUTh YETHIPE BUJIa OpraHU3aTOpa
KpPaXH:

Bo-nepBpIX, 3TO JHMIO, OpPraHMW30BAaBIIEE COBEPIICHUE KOHKPETHOTO
npectyrieHus. OpraHuzaiusi COBEpPIICHUS MPECTYIUICHUSI COCTOUT B COCIMHEHUU
YCWIMM COYYacCTHHUKOB Ha CTAaJUM MPUTOTOBJICHUS K MpecTymieHuto (momdope
COYYaCTHUKOB, pa3pabOTKe IJIaHa, PaclpeaesIiCHUN poJieh U T.11.).

Bo-BTOpBHIX, 3TO JHUIIO, PYKOBOJMBIIEE HCIOJHEHUEM KOHKPETHOTO
NpecTyruieHuss. PyKOBOACTBO COBEpIICHUEM NPECTYIUICHUS BBIPAXKAE€TCS B
COCIMHEHUU YCWIMI COYYaCTHHUKOB B MPOLIECCE MPECTYMHOTO IMOCITaTesbCTBA
(1aue HEOOXOAMMBIX PACTIOPSDKEHUN COyYacTHUKaM, MepepacipeiesieHuu poJieh u
T.J.).

B-Tpetbux, 3TO NHII0, CO3JaBIliee OPraHU30BAHHYIO TPYNIy WIH MPECTYITHOE
coobrmiecTBO (MpeCTyIHy opraHu3anuio). KacaemMo mpecTtynmHoO opraHusaium,
BCErJla HEOOXO0IMMO KBalu(pUKaIus o COBOKYMHOCTH co cT. 210 YK P®.

B-ueTBepThIX, 3TO MO, PYKOBOJIMBIIECE OPraHU30BAHHOM TPYNION WIIU
MPECTYIHBIM CcOo00IIecTBOM (TIpecTynHoi opranuzarueit). [lpu kBamuduxamm
JEUCTBUM JIMIla, CO3/IaBIIETO OPraHW30BAaHHYIO TPYIIY M PYKOBOJUBIIETO €10
ccbuiky Ha cT. 33 YK P® nenars He Hamo. JIuio, co3maBiiee OpraHM30BaHHYIO
IPYIIy WIKM PYKOBOJMBIIEE €10, HECET OTBETCTBEHHOCTh 3a BCE MPECTYIUICHUS
COBEpIIIECHHBIE JAaHHOU TPYNION, KOTOPhIE OXBATHIBAIUCH €TI0 YMBICIIOM.

Cornacho u. 4 ct. 33 YK PO noacrpekarenem Npu3HAETCA JIUI0, CKIOHUBIIEE

JIPyroe JUI0 K COBEPIICHUIO TTPECTYIUICHUS ITyTEM YTOBOpa, MOJKYIIA, YIPO3bl WU

Tormamenko H. HoBoe mocTaHOBICHHE [Inenyma BepxoBHoro cyma P® no xumenusm //
3akoHHOCTB. — Ne 3 (821). — C. 33.

? Kupuenxo H.I'. O kBamu(uKal{y COyqacTHs B XHIICHAN C HE3AKOHHBIM IIPOHHKHOBEHHEM B
KUIINILE, TOMELEHUE, HHOe XpaHuIuIle // AKTyanbHble Po0IeMbl 00pbObI C IPECTYIIEHUIMU
U MHBIMM TpaBOHapylleHusMH: Marepuansl IIaT0oi MeXIyHapoJHOW Hay4HO-ITPAKTUYECKOU
koH(pepenuuu. — bapuayin. 2007. — C. 165.
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JIPYTUM CIOCOOOM, K KAaKOBBIM MOXKHO OTHECTH TMPOCHhOY, IMaHTaX, OOMaH,
yKa3zaHue U T.J. BO3MOXXHO U MOACTPEKaTENbCTBO MyTeM (PU3NUYECKOTO HACUITHSI.

Bcerna HYXHO TOMHHTB, YTO MOACTPEKATEIbCTBO BO3MOXKHO JIMIIb B
OTHOIIIEHUY KOHKPETHOTO JIMIIA WM TPYIIbI JIUI U KOHKPETHOTO MPECTYIUICHHUS,
oO1ue pazroBOpbI 0 «POMAHTHKE» PECTYITHON NesATEeIbHOCTH
MOJICTPEKATENHCTBOM HE SIBJISIOTCS.

B cootBercTBUM € 4. 5 . 15 moctanoBneHus mienyma BepxosHoro Cyna PO
ot 27 nekabps 2002 roma Ne 29 «O cyneOHON MpakTHUKE MO JeiaM O Kpaxke,
rpabexxe W pazdoe», €Clii JIMI0 MOACTPEKAIo APYroe JUIO WM TPYIMNy JIUIl K
CO3/JaHUI0  OpPraHW30BaHHOM  TPynmbl  JUIsl  COBEPIICHHS  KOHKPETHBIX
IOPECTYIUIEHUH, HO HE MPUHUMAJIO HEMOCPEICTBEHHOIO y4yacTHsl B moabope ee
YYAaCTHUKOB, IUIAHUPOBAHUU M IMOATOTOBKE K COBEPIIECHUIO MPECTYIICHUN
(mpectyruienusi) MO0 B WX  OCYIIECTBICHMM, €ro JICUCTBHUS  CJEIYET
KBATM(PUIIUPOBATh KaK COYYacTHE B COBEPIICHUU OPTraHU30BAHHOM TpYMIoOn
MPECTYIUIEHUM CO CCBUIKOM Ha YacTh 4ETBEPTYIO cTaTthu 33 YK PO.

[TocoOHMK - MO COJAEHCTBOBABIIEE COBEPLICHUIO IMPECTYIUIEHUS, TO €CThb
JOJKHA OBITh CBSA3b HCIOJIHUTENS M MOCOOHMKA. B penkux ciydasx MOCOOHHK
MOKET TOSIBUTHCS /10 UCIIOIHUTEINS, HO TOT/IA JOJDKHA OBITh CBSA3U MOCOOHMKA U
OpraHu3aTopa WU MOCOOHUKA U TTOICTPEKATEIIS.

CornacHo 4. 5 cr. 33 YK PO Bbigensior 1Ba BUJa MOCOOHHUKA: (PU3HUECKOTO U
WHTEJUICKTYalIbHOTO MX JCUCTBUS KBATM(MUIIMPYIOTCA CO cchlUikoi Ha cT. 33 YK
P®.

®uznveckuii MOCOOHUK - 9STO JIMIO, COJICUCTBOBABIIEE COBEPIICHUIO
NPECTYIUICHUST  NPEJOCTABICHUEM  CPEACTB  WIM  OPYIUWAd  COBEPIICHUS
npecTyryieHuss Ju00 YCTpaHEHUEM MPENnITCTBU, a TakkKe JIMIO, 3apaHee
oOemaBiiee CKPHITh TMPECTyMHUKA, CPEJACTBA WJIH OPYAUS COBEPIICHUS
MPECTYIUICHUS, CIEAbl TPECTYIUICHUS JMOO TPEAMETHI, MOOBIThIE MPECTYITHBIM

nyTeM, a paBHO JMIIO, 3apaHee oOelaBiliee NPUOOPECTH WU COBITh TaKUe
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npeametsl. Crofa ciieqyeT MU OTHOCUTH JIML, CHCTEMATHYECKH CKyNaroUuX Yy
HEIOCPEICTBEHHBIX TOXUTHTENCH KpaaeHHoe .

NHTennekTyanbHbli TOCOOHUK - 3TO JIMIIO, COJIECWCTBOBABIIEE COBEPUICHUIO
NPECTYIICHUsT COBETaMH, yKa3aHUsAMH, [PEeNOCTaBICHHWEM  HH(OpMaLNU.
CornacHo 4. 2 n. 10 mocraHoBneHust mieHyma BepxoBHoro Cynma P® ot 27
nekadpst 2002 rona Ne 29 «O cyneOHOM MpakTUKE IO JieJlaM O Kpaxke, Tpadexe u
pa3boe» JeiCTBHE JMIla, HEMOCPEJACTBEHHO HE YYAacTBOBABILETO B XHIIEHHUU
Yy>KOTO MMYIIECTBA, HO COACHCTBOBABILIEIO COBEPIICHUIO 3TOTO MPECTYIUICHUS
COBETaMH, YKa3aHUSIMH JIUOO 3apaHee OOCIIABIIETO CKPBIThH CIE/bl PECTYIICHUS,
YCTPAaHUTh NMPENATCTBUS, HE CBA3aHHBIE C OKa3aHUEM MOMOILIHU HEMOCPEICTBEHHBIM
UCIOJIHUTENSIM ~ NPECTYIUIEHUs, COBITh MOXUIUEHHOE M  T.I., HAIJIEXKUT
KBAIM(PUIUPOBATh KaK COy4YacCTHE B COJEIHHOM B (hopMe MOCOOHMYECTBA CO
CCBUIKOM Ha 4acTh nATyro crathu 33 YK PO.

[Ipoananu3upoBaB CIEICTBEHHO-CYI€0HYIO NMPAKTUKY MPUMEHEHUS! UHCTUTYTA
coy4yacTHsi MNpU KBAIM(HUKAIUMK KpaxX, Mbl MPUIUIA K BBIBOAY, 4YTO JUIS
€IMHOOOPA3HOTO OIpEAEeHUs] BUJOB COYYaCTHUKOB HEOOXOAMMO YCTaHOBJICHHUE
ux uepapxuu. Ha ocCHOBaHMM MPOBEAEHHOIO MCCIEIOBAHUA MBI IpeajiaraeM
CIIEIYIOLYIO €€ CTPYKTypy. BpIciiee MeCcTo B Mepapxuu 3aHUMAET UCIOJIHUTEID,
ero JeHCTBUA KBaTU(UIUPYIOTCS 0€3 CCHUIKK Ha OOIIYIO YaCTh, TOJBKO MO CT. 158
YK P®. Eciu opranuzaTop, MOCOOHHMK WM MOJACTPEKaTENb OJHOBPEMEHHO
BBITIOJIHAIOT (DYHKITAIO UCTIOTHUTEIS - OHU MPU3HAIOTCS UCTIOTHUTEIISIMH.

Bropoe wMmecTto B uepapxuu 3aHMMAeT OpraHu3aTrop, €ro JAeUCTBUS
KBATUPUIUPYOTCS co cchuikoid Ha 4. 3 cr. 33 VK P®. Ecnu nocoOHMK win
MOJICTPEKAaTENb OJTHOBPEMEHHO BBIMOJIHSIOT (DYHKIIMU OpraHU3aTopa, OHU JOJKHBI
MIPU3HABATHCS] OPTaHU3ATOPOM.

Tperbe MecTO B HMepapXuu AENAT MOCOOHMK M TOJCTpeKareiab, UX POJb B
MPECTYIJICHUU TIpU3HAETCS paBHOW. JleWcTBUsS TOACTpeKaTenss U IMOCOOHHKA

KBATM(PUIUPYIOTCS CO CChUIKOM Ha 4. 4 n 4. 5 cT. 33 YK PO.

! JIsrcak B.B. TlpecTyruienus npoTie cobeTBenHocTH: MoHorpadus. JlomoaenoBo. — 2006, —
C. 82.
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Ecnu nuio oHOBpeMEHHO BBIMONHAET (PYHKIIHUIO TOCOOHHUKA U MOJICTpEeKaTeNs
ero HeoOX0JMMO NPU3HABATh OPTaHU3aTOPOM, HA OCHOBAaHUM 3aKOHA TUAJIEKTUKH
0 KOJIMYECTBEHHO-KAYE€CTBEHHOM IPEBPALLICHUH.

Tpagummonno mox  ¢gopMaMu  COy4yacTHsl [OHHMAeTCs  COBEpIICHHE
MPECTYIUIEHUSI TPYNIION JIMI, TPYIIION JIAI[ IO MPEIBAPUTEIBHOMY CIrOBOpY,
OpraHM30BaHHON TPYNINOM JIMII W MPECTYIMHBIM COOOMIECTBOM (MPECTYITHOM
OpraHu3aiuen).

[IpakTuueckoe 3HaueHUE MpPU KBATU(PHUKAIMK KPaX HMMEIOT COBEPIICHHE HX
TPYIION JUIl IO MPEABAPUTEIBLHOMY CTOBOPY, OPTaHM30BAHHOW T'PYINIOW JIMIl U
NPECTYIHBIM coo0mecTBOM. ['pynmna JWil 1O MpeaBapUTEIbHOMY CrOBOPY U
OpraHM30BaHHAs  TpyINNa  SBISIOTCA — KBATUQUUIUPYIOIIMM U 0Cc000
KBATH(PUIUPYIOIKUM TPU3HAKOM Kpaxku. [Ipn Hammuuu npecTynHoro cooduiecTsa
TpeOyeTcsl JOMOTHUTENbHAS KBATU(DUKAIHS.

['pynna nui 6e3 mpeaBapuTeILHOTO CroBOpa SIBIISIETCS HAaUMEHEe OMAacHOW U
MaJjiopacnpocTpaHeHHOW Gopmoii coydacTusi. JJig Hee XxapaKTepHbl MUHUMAaJIbHas
CTENEHb COTJIACOBAHHOCTH JEWCTBUI COYYAaCTHUKOB, HO YTO OYEHb BAKHO, OHH
JOJIKHBI OBITh COUCTIOTHUTEISIMH.

dakTUUYECKH paccMaTpuBaeMasi pa3HOBHIHOCTh TPYIIIBI 00JIa1aeT COYETaHUEM
BCEX MPU3HAKOB IPECTYIUIEHUS, COBEPLIEHHOTO IO MPEABAPUTEIBHOMY CTOBODY,
32 UCKJIFOYEHHEM CaMOro MPEeIBAPUTENBHOIO CrOBOPA.

Kak yka3ano B 4. 2 .12 nocranoBnenus renyma Bepxosaoro Cyga PO ot 27
nekadpst 2002 romga Ne 29 «O cyneOGHoOM mpakTHUKe 1O JIeJiaM O Kpaxke, rpadexe u
pa3z00e», yUUThIBasi, 4YTO 3aKOHOM HE MPEAYCMOTPEH KBATU(PUIIMPYIOIIUNA MPU3HAK
COBEPIICHUSI KPaXKH ... TPYNION JIHI 0€3 MPeIBapUTEIBHOIO CrOBOPa, COJIESHHOE B
TaKUX Cily4asx cleayer KBaduuuupoBaTh (PU  OTCYTCTBUU  JAPYTHUX
KBATH(UITUPYIONMIUX TMPU3HAKOB, YKa3aHHBIX B nucnosunmu cT. 158 YK P®) mo
yactu nepBoi crateu 158 YK PO.

B Hayke cCyliecTBYIOT MHEHHs, 4YTO OOILIECTBEHHAsl OMACHOCTb KPaXH,
COBEPIIEHHOMN TMPU y4YaCTUU HECKOJBKUX JIWII, JJa’)ke KOTJla HET MpeaBapUTEIbHON

JAOTOBOPEHHOCTH O COBCPIHICHUU IIPCCTYILUICHUA, B JFO0OM ciIydac€ OCTacTCA
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JOCTATOYHO BBICOKOi . TPYIHO OCIHOPHTB, YTO YYACTHE B COBEPIICHHH ACSHUS
HECKOJIBKUX JIMI] 3HAYUTEIHLHO O0JIEr4yaeT €ro COBEPICHHUE, HO YUYUTHIBASI HU3KYIO
pacrpoCTpaHEHHOCTh TaKMX Kpax, cuutaeM ykazanue [lmenyma BepxoBHoro cyna
110 TAHHOMY BOMIPOCY OMPaBJAHHBIM.

CornmacHo 4. 2 cr. 35 YK P® mnpecrtymieHHe NOpPU3HAETCSI COBEPIICHHBIM
IPYIIION JIMI] IO NPEIBAPUTEIBHOMY CrOBOpPY, €CJIM B HEM YYacTBOBAIM JIUIIA,
3apaHee JOTOBOPUBIIMECS O COBMECTHOM COBEPIICHUM MpecTyruieHus. ClI0KHbIM
C TOYKM 3pEeHHsS KBAIH(PUKALMKU SBISETCA OINpEJCICHHEe TpPaHUIl MOMEHTa
MPEIBapUTEIBHOTO CrOBOPA.

Bce nmoHATHO, KOra mpounecc croBopa Ha COBEPIICHUE KPAKHU MPOU3OIIEI 10
Hayayia BBIMIOJHEHUSI €€ OOBEKTUBHOU CTOPOHBI. CIIOXKHBIE CUTYallud BO3HUKAIOT
MpU KBUTM(PUKAIIUU B CIIy4yasx KOrja CroBOp MPOMU3OIIET B MPOIECCE MOATOTOBKU
VI BBIMOJHEHUS! OO BEKTUBHOM CTOPOHBI.

[To muenuto Kpurepa I'.A. «moBblllieHHast 00111€CTBEHHAS OMTACHOCTh XUIICHUH,
COBEpIIAEMbIX IO MPEABAPUTEILHOMY CTOBOPY T'PYIIION JUI, OOYCIOBJICHA TEM,
YTO BUHOBHBIEC, CTOBAPUBASCH JI0 HadaJla XHILECHUS, TEM CaMbIM IMPEIBAPUTEIIHHO
MPOJYMBIBAIOT BO3MOKHOCTH 00Jiee yJAa4HOTO €ro COBEPIICHUS U COKPBITHS;
’TOTO HE MOTYT CcHelaTh, IO O0OIIeMy TMpaBWily, KOTJa OJIMH W3 HHUX
MPUCOEAUHAETCS K YK€ HadaBUIEMYCS MPECTYIUICHUIO WM KOTJla MPEeCTyHHas
JIEATEIIbBHOCTh HECKOJIbKUX JIUI, KOTOPYIO KaX bl U3 HUX Ha4YaJl CaMOCTOSITEIBHO,
3aT€M  CIIy4allHO COBMNAJaeT W  CTAHOBUTCA COBMECTHOM  MPECTYITHOMU
IESTEIIBHOCTBION .

Nuoe muenme y KoxmapoBa C.C., KOTOpBIM CUMTAE€T, 4YTO KOTJA JIALIO
MIPUCOCINHACTCS YK€ K HA4aBIIEMYCsl XHUIIEHUIO, TO CTOBOP JBYX M 0oJiee JUI] Ha
COBEpIIICHHE  COBMECTHOIO  XHUIIEHHUS  TOro K€  HMyllecTBa  Oyner

3
NpcaABapuUTCIIbHBIM, TO €CTh A0 Ha4ajJla COBMCCTHOI'O XUIICHUA .

"Houkosa FO.B. Paccienosanue KpaX, COBEpILICHHBIX Ipynmnoi ymn. Hayyno-meroauueckoe
nmocobue. — M., 2005. — C. 15.

2 Kpurep I'.A. KBanudukamms XMIIeHH COLMATHCTHICCKOT0 HMyIiecTBa. — M., 1971. — C. 92.
3KOKHJapOB C.C. Hexoropble BOOpoChl KBaIM(PHUKAUMU COY4YacTUS B  XMILEHUSX
COLMAIMCTUYECKOTO MMYIECTBa IIyTeM IPHUCBOEHHs, pacTpaTbl WIH 3JI0YHOTpeOsIeHuUs
CITy>Ke0HBIM ToJiokeHreM // Borrpockl penynpesxaenus npectymHoct. — Tomck. 1967. — C. 43.
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Cornacho n. 8 moctaHosneHus mieHyma Bepxosaoro Cyna P® ot 27 nexabps
2002 roma Ne 29 «O cynebHOM mpakTUKe MO JefiaM O Kpaxke, rpadexe u pa3doey,
€CJIM  OpraHu3aTop, MOJCTPEeKaTedb WM MOCOOHUK HEMOCPEICTBEHHO HE
Y4aCTBOBAJI B COBEPUICHUWM XHUIIECHHUS YY)KOIO MMYIIECTBA, COAESIHHOE
UCIIOJIHUTENIEM MPECTYIUICHUSI HE MOXKET KBATH(PUIIMPOBATHCS KaK COBEPIICHHOE
IPYIION JUI N0 MPEIBAapUTENIBHOMY CTrOBOPY. B 3THX ciydasx B CHIy 4acTu
tpetbeit crathu 34 YK P® neiicTtBus opraHuzaTtopa, MOACTpEKaTeNls WU
MOCOOHUKA clieyeT KBaTu(UIMUPOBaTh CO CChUIKOM Ha cTtaThio 33 YK PO.

Pemass Bompoc o kBanM(UKAIMU JEHCTBUHN JIMIl, COBEPIIMBIIUX XHUIICHHUE
Yy>KOr0 UMYILECTBA B COCTaBE TPYMIIbI JIMI] 10 NPEIBAPUTEILHOMY CTOBOPY JUOO
OpPraHM30BAHHOM TpyNnbl MO MNPU3HAKY «IPUYMHEHHE 3HAUYUTEIBHOIO yuiepOa
TPpKJIAHUHY» JTMOO MO MPU3HAKY «B KPYIHOM pa3Mepe» HIU «B 0CO00 KPYIHOM
pasMepe», ClelyeT HCXOJIUTh U3 OOLEH CTOMMOCTH IOXUIIEHHOIO BCEMHU
YYaCTHUKaMU IIPECTYITHOM TPYMIIBL.

CornacHo 4. 3 cr. 35 YK P® mnpecrymieHne npu3HAETCsl COBEPIIECHHBIM
OpPraHU30BaHHOW TPYIIIOM, €CIIM OHO COBEPIICHO YCTOWYMBOM TIPYIIIONW JIML,
3apaHee OOBEIWHUBIIMXCA [UJII COBEPIIEHHMS OJHOTO WM  HECKOJIbKUX
npecTymieHnid. BaxkHO OTMETUTh, UTO KOrja OOILIECTBEHHas OMAacHOCTb I'PYMIIbI
UCKYCCTBEHHO 3aHMKAETCs (B CHUJIY Pa3jMYHbIX MOJUTUYECKHX, BEJOMCTBEHHBIX
NpUYMH), B OOIIECTBEHHOM CO3HaHUU (HOPMUPYETCS TMPEACTABICHUE O
CHUCXOJUTEIBHOM OTHOLIEHWH K OPraHU30BAHHOW IIPECTYIHOCTH CO CTOPOHBI
rOCYJapCTBEHHBIX OPTraHOB.

CornacHo mn. 15 nocranoBnenuss mineHyma BepxoBHoro Cynma PO or 27
nekadpst 2002 roma Ne 29 «O cyneOHOI mMpakTUKE O JIeJlaM O Kpaxke, rpabexe u
paz0oe» mnpu KBaTM(UKAIMK KPaXH ... COOTBETCTBEHHO MO MYHKTY «a» YacTH
yeTBepToi cratbu 158 YK P® cymam cienyer umMers BBUAY, YTO COBEPILECHHE
KpaXU OpraHMu30BaHHOW TPYNION MNPU3HAETCS B Clly4asX, KOrja B HeEW
y4yacTBOBaJla yCTOWYMBAs TpyIna JuI, 3apaHee OObEIWHUBILIUXCSA JIA
COBEPUIEHUS OJTHOTO WJIM HECKOJBbKUX MPECTYIUIEHUH (4acTh TpeThs cTtaTthu 35 YK

P®). B omivuuu OT Trpymnmbl JHI, 3apaHee JOTOBOPHUBIIMXCS O COBMECTHOM
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COBEPIIECHWN NPECTYIUIEHUSI, OpPraHW30BaHHAs TIPYIIA XapaKTEpU3yeTcs, B
YaCTHOCTH, YCTOMYMBOCTBIO, HAJIMYMEM B €€ COCTaBe OpraHu3aropa
(pyxkoBoauTeNsA) W 3apaHee pa3pabOTaHHOrO IJIaHa COBMECTHOM MpeCcTyImHOU
NESTENIbHOCTH, pacipenenacHiueM (YHKIUNA MEXIy UWIeHAMH TpPYNIbl Tpu
MOATOTOBKE K COBEPIICHUIO NPECTYIUICHHS W OCYIIECTBICHUIO IPECTYITHOTO
yMBICJIA.

Tak kak, opraHu3oBaHHas TIpyIIa OTJIMYAECTCA HAJINYUEM B €€ COCTaBE
opraHuzaropa (pyKOBOJMTENSI), CTAOMIIBHOCTBIO COCTaBa YYaCTHUKOB TPYIIIHI,
pacnpesneseHueM poJeil MeXIy HUMHU MpU HOATOTOBKE K MPECTYIUICHHIO H
HEIMOCPEACTBEHHOM €ro coBepuieHuu. Mcxonas u3 3TOro, B OPraHU30BAHHYIO
rpynny MOTYT BXOJWUTb JIMIIA, HE O0OJajarolmue TMOJHOMOYUAMH IO
pPacCHoOpsKEHUIO, YIPAaBICHUIO WM TOJb30BAHUI0 BBEPEHHBIM HMYIIECTBOM, a
TaK)K€ IO €ro JOCTaBKE JIMOO XPaHEHHIO, KOTOpbIE 3apaHee OOBeIUHWINCH IS
COBEpUIECHUS OJHOTO WJIM HECKOJBKUX NpecTymuieHuil. [Ipy Hammuumm Kk ToMy
OCHOBAHUM OHU HECYT OTBETCTBEHHOCTh COrJIacHO 4acTtu 4 crarbu 34 YK P®, kak
OpraHU3aToPbl, MOACTPEKATENH JUOO0 MOCOOHUKH MPUCBOCHUS.

Opranu3zaTopbl 1 pyKOBOAUTENIN HECYT OTBETCTBEHHOCTH 3@ BCE COBEPILICHHbIE
OpraHW30BAaHHOMW T'PYIION MPECTYIJICHUS, €CJIM OHH OXBAaTHIBAJIUCh UX YMBICIIOM.
HApyrve 4iieHbl OpraHM30BaHHOM TPYNIbI MPUBJIECKAIOTCS K OTBETCTBEHHOCTH 32
NPECTYIJIEHUS, B MOATOTOBKE WJIM COBEPUICHUH KOTOPHIX OHHM YYacTBOBAJIHU
(cratbs 35 YK PO).

[IpuknagHpiM ~ KayecTBOM  KBajJU(UKAIMM  TMOBEIECHHUS  YYACTHHKOB
OpraHM30BaHHOM TpPYNIbl TPU COBEPIICHUH KpaX OYyIeT TO, 4YTO BCE OHH
HE3aBHCHMO OT HUX pPOJU B COBEPIICHHOM NPECTYIUIEHUH OyAyT HpU3HAHBI
UCIIOJTHUTEISIMA U UX TIOBEJeHHE OyneT KBaIu(PUIMpoBaHO 0€3 CChUIKK Ha CT. 33
YK PO.

Takum o00pa3om, paznmuuus B (GopMax COy4dacTHUSI HMEIOT CYIIECTBEHHOE
3HaUEHUE MJIS TpaBUWIbHOM KBadM(UKALMK JEUCTBUM COYYACTHUKOB IPHU

COBEPIIECHUU KPAK.
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Ha mnpaktuke wumeroTcss mpoOiemMbl NMpU  KBATH(PUKANMH TPOIOIKAEMBIX
npectyruieHud. HadamoM npomoipkaeMoro mnpecTyIUICHUST HAJIEKUT CUYUTATh
COBEpUIEHUE MEPBOTO IECUCTBUS U3 YUCIIA HECKOJIBKUX TOK/IECTBEHHBIX JECHCTBUH,
COCTaBJISIFOIIMX OJHO MPOJOHKAEMOE IPECTYIUICHHWE, a KOHIOM - MOMEHT
COBEpUICHHS MOCIHCAHEro MPECTYHOro AeiicTBHs. JIpYrMMH  CJIOBaMu,
MPOJIOJKAEMOE XUIIEHUE JTOJHKHO CYMTATHCSI OKOHYEHHBIM B MOMEHT OKOHYAaHUS
MOCJICTHETO W3 TOXKIECTBEHHBIX MPECTYIHBIX MACSHUN (C ydeToM crernuduKu
dopmbl xuienusi). Ecnau mocnenaHee W3 yKa3aHHBIX JIEIHUM HE OKOHYEHO I10
HE3aBUCSIIMM OT BHHOBHOTO OOCTOSITENbCTBAM, TO BCE IMPOJOJDKAEMOE
NPECTYIUICHUE JOKHO KBalu(UIIMpOBaThCI KakK HEOKOHUYEHHOE, T.€. Kak
MOKYIIEHHUE HA XUILECHHUE.

Takoll MOAXOJ K ONPEACICHUI0 MOMEHTA OKOHYAaHUA MPOAOJHKAEMOrO
XUIIEHUST HE BbI3BIBAET BO3PAXKEHUN, €CIM BCE TOXKJIECTBEHHbBIE JICUCTBUSA
OOBEMHEHBl E€IUHBIM KOHKPETU3UPOBAHHBIM YMBICJIOM, HAIMpaBICHHBIM Ha
JOCTI)KEHUE onpenesiecHHoN uenu. [lokasaresneH B 3TOM CMBICHE CHEAYIOMIMI
puMep.

H., nponnkHyB B KBapTupy 3., TOXUTWJ MPUHAIJICKABIIECE € UMYILIECTBO U
OTHEC 3a rapaxu, pacroyoKeHHbIE OKOJIO I0Ma moTepnesiien. Jlanee, mpoaomkas
MPUBOJUTH B UCMIOJHEHHE CBOU HamepeHus, H. BepHyscs B xumuuie 3. ¢ LENblo
XUIIEHUS TPUTOTOBJICHHBIX 3apaHee MOKPhIBaJia, YaCOB U Ba3bl, HO ObLI 3a/IeprKaH.
[Ipu Takux yCTaHOBJIEHHBIX CYJIOM OOCTOSITENBCTBAX CIEAyeT MpHU3HaTh, 4to H.
OBLJIO COBEPIICHO EIUHOE MPOJ0JDKAEMOE XHUIIEHHE, B TMPOIEecce KOTOPOro
OCYKJICHHBI OBLI 3a/iep>KaH MPU MOBTOPHOM MPOHWKHOBEHHU B KBapTUPY 3. W,
COOTBETCTBEHHO, HE HMEJI BO3MOXKHOCTH paCIOPSIUTBCS W TOJIb30BATHCS
MOXUIIIEHHBIM UM UMYyIIecTBOM. C ydeToM H3JI0KeHHOTO neiicTBus H. momnexar

nepekBanudukamym ¢ 4. 3 ¢1. 158 YK PO Ha 4. 3 ¢1. 30 m 4. 3 ct. 158 YK PD kak

1HyHKT 5 TlocranoBnenus Ilnenyma BepxoBHoro Cyna CCCP «O0 ycnoBusix NpUMEHEHHS
JAaBHOCTH W aMHUCTUM K JUIAIIUMCS U TPOAOKAEMBIM MPECTYIJICHUSAM» (C M3MEHEHMSIMH,
BHeceHHbIMHU [locTanoBnennem [Tnenyma BepxoBrnoro Cyna CCCP ot 14 mapra 1963 1. Ne 1) ot
4 mapra 1929 r. Ne 23 // Coopuuk nocranoBienuit [lnenymoB BepxoBubix Cymo CCCP u
PC®CP (Poccuiickoii @eneparun) no yrojaoBHeM genam. — M., 1999. —C. 5 - 6.
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MOKYIIEHUE Ha TaWHOE XHUIICHUE YYKOr0 MMYLIECTBA, COBEPIICHHOE C
HE3aKOHHBIM TPOHUKHOBEHHWEM B KWIMIIE, C NPUUYMHEHUEM 3HAYUTEIHHOIO
ymep6a rpaxaanke 3.".

Onnako B CcyleOHOM MpPAaKTUKE BEChbMa PACHPOCTPAHEHBI CIy4yaud MpPU3HAHUS
MPOJOJKAEMBIMM XHUILIEHUH, COBEPIIAEMBIX U C HEONPEACICHHBIM YMBICIOM IPHU
OJIMHAKOBOM CITIOCOO€ MX COBEPIICHUS W €IUHOM MCTOYHHMKE, KOT/la BUHOBHBIN Ha
MOMEHT COBEPUIEHHUSI IIEPBOTO U3 NPECTYIHBIX JTEUCTBUM TOYHO HE 3HAET, CKOJIBKO
M YTO KOHKPETHO OH MOXHUTHUT B JajbHEUIIIeM, HO MPHU 3TOM OCO3HAET, YTO OyJeT
COBEpIIATh  TaKWE  JCWUCTBUS, TOKA €CThb  BO3MOXHOCTb,  IOJIBb3YSCh
OCCKOHTPOJIBHOCTBIO, ~OTCYTCTBHEM ydeTa U rn’. Kak ke CIEayeT
KBATM(PUIIUPOBATh TaKOE IMPOJOKAEMOE XHIIEHHE, KOTrJa BUHOBHBIM HMeN
BO3MOXXHOCTh PACHOPSIUTHCS JTMOO0 PACTIOPSIUIICS UMYIIECTBOM, MOXUIIICHHBIM B
pe3yJIbTaTe HECKOJIBKUX TOXKJIECTBEHHBIX JESIHUM, a IIPU COBEPLICHUHU ITOCIEIHETO
OBLI 3a/1epKan?

AHanmu3 CcyneOHOM TMpaKTUKU TI03BOJISIET CKa3aTh, 4YTO JaHHBIM BOIMPOC
pelIaeTcs HEOJHO3HA4YHO. MOKHO BBIJCIUTh HECKOJBKO INOAXOIOB K €ro
PELICHUIO.

1. [IponomkaemMoe XUIICHUE MPU3HACTCSI HEOKOHUYEHHBIM U KBATU(DUITMPYETCS
KaK NOKYIICHHWE HAa XWUIIEHHE B pa3Mepe, CKIAIbIBAIOIIEMCSI W3 CTOMMOCTH
MMYILIECTBA,  BBICTYIMAIOIIETO  MOPEAMETOM  KaK  paHee  COBEPILICHHBIX
TOXICCTBEHHBIX JEHCTBUH, TaK U MOCIEAHETO (HE3aBEPIISHHOTO).

Tak, II. m 3. HOrOBOPWIHCHL COBMECTHO HA IIOCTOSHHOM OCHOBE MpHU
UCIIOJIHEHUH OOA3aHHOCTEW BOAMTENIEH - COTPYIHHMKOB KOMEHJIAHTCKOW TPYIIIbI
YMBJI Poccunm mnoxumate O€H3WH, BBEPEHHBIM JJIsi HCIOJIB30BAHUS TI0
Ha3HAYEHUIO - HKCIUTyaTalluM 3aKPEIIEHHOTO 32 HUMHU CIY>KEOHOTO aBTOMOOWJIS.
[ToTom ompenenin ciocod MPECTYIUICHUS U POJIM B €r0 COBEPIIICHUH: MPHU ClIayue

Ipyr ApYry AEKypCTBa BCTpEYaThCsl HAa yKAa3aHHOM aBTOMOOWJIE B Tapa)XHOM

! Onpenenenne Bepxosroro Cyma P® mo meny Ne 1-505/2007 or 26 wmioms 2008 r. —
DrexTpoHHbIH pecypc]. — Pexxum goctyna: http://sudact.ru/vsrf/doc/JQQ8XZ2pVbhUX

[TocranoBnenue npesuauyma no aery Ne 44-y-8/2011 ot 26 suBapsa 2011 Huxkeroponackoro
obmactuoro cyna // Joctymn u3z CIIC «KoncynstanT [Tmrocy.
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KOOolepaTHBE, TJ€ CIAUBaTh H3 Oaka aBTOMOOWIS HEUCIOJIb30BAaHHBIA 3a
NpOLIEAIIee ASKYPCTBO BBEPEHHBbIM OEH3MH B OTIEIbHBIE E€MKOCTH, TAKUM
o0pa3oM MOXHIAsi €ro, Ipu 3TOM C IIEJIbI0 CO3JAaHUSI BUTUMOCTH COOTBETCTBUS
pacxoja TOIUTMBAa MpoOEry aBTOMOOWJII BHOCHUTH B  IIYTEBBIC  JIMCTHI
HEJIOCTOBEpPHBIE CBEJICHHUS O 3aBBIIIEHHOM NIpo0ere aBTOMOOWIIA, MJiA Yero
YCTaHOBUTh B HEM CIICLIMAIIBHOE YCTPOMCTBO - MHTETrPajbHBIM MyJIbTUBUOpPATOD,
MO3BOJIAIOIIMK  3aBBIIATh  [MOKa3aHMUS  COHAOMETpa Mpu  (PaKTHIECKOM
HEHUCITIOJIb30BAaHUU aBTOMOOWJIS 10 HAa3HAYEHHI0. BUHOBHBIM yJaj0Ch YKa3aHHBIM
00pa3oM MOXUTUTH OeH3uH 13 pa3, pacrnopsIuBIINCH UM MO CBOEMY YCMOTPEHHIO.
[Ipu coBepmienun 14-ro akxra nprcBoeHus: OeH3MHA OHMU ObuIM 3aznepxkaHbl. Cyn
yKa3aj, 4YTO NPECTYNHBI YMBICET Ha NPOJOKEHUE XUIIEHUS BBEPEHHOTO
BUHOBHBIM TOIUIMBA B T€YEHUE HEOIPEAEIICHHOTO MPOMEXYTKAa BPEMEHH HE ObLI
JIOBEJIEH JI0 KOHIIA MO HE3aBUCSIIUM OT HUX OOCTOATENLCTBAM - MO MPUYMHE UX
M300JIMYCHUS, KBATU(UIUPOBAI COACSIHHOE KaK TMOKYIICHHE Ha MPUCBOCHUE
BBEPEHHOI'0 HMMYILECTBA, COBEPIICHHOE TIPYNNON UL O MNPeIBAPUTEILHOMY
croBopy (4. 3 ct. 30, u. 2 cT. 160 YK P®), u npexpaTui yroJOBHOE JIEJIO B CBSI3H C
IPUMHPEHHEM C TTOTEPIICBIINM

2. ToxnecTBeHHbIE [I€siHUS, B PE3yJibTaTe€ KOTOPBIX JHIO MOJYyYHIIO
BO3MOKHOCTh PaCHOPSAIUTHCA TTOXUIIEHHBIM, KBATH(PUIIUPYIOTCS KaK OKOHYEHHOE
XUIICHWE, a TMOCJIEAHEEe HE3aBEPUICHHOE JE€IHHUE - KaK MOKYUIEHUE Ha XMILECHUE
Yy>KOT0 UMYILECTBA.

[IpumMepoM MOXKET CIYKUTh CXOXasi C HM3J0KEHHOHW B NPHUBEACHHOM BBIIIE
Cy/1eOHOM pEIICHUH CUTYaIusl.

b., Oynyun BoaUTENEM-3KCIEAUTOPOM, MOXUIIAT BBEPEHHOE €My IU3EIbHOE
TOIUIMBO (YEThIpE OIHK30/1a), NPOAOJKAs pEANTU30BbIBATH CBOM yMBICEN Ha
XUIICHUE JU3EJIBbHOTO TOIUIMBA, B OYEPEAHOW pa3 MPEJOCTABWII ONEPaTopy
TOIUIMBHYIO KapTy [JIsi TOJYYEHHUs JU3EIbHOTO TomumBa B KoiuyectBe 300

JJUTPOB, OAHAKO OJOBECTU IPECCTYIVICHUEC OO0 KOHIIA HE CYMCJ, TaK KaK €ro KapTa
2 b

! HocranosnenneNe 1-778/20121-7812 ot 19 nexabps 2012 r. LlenTpaibHOTO pallOHHOTO Cy/ia T.
Yutsel. [DnextpoHHbIi pecypc]. — Pesxum pocrtyma: http:// sudact.ru/regular/doc/bTukczTckNeYL
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Obu1a 3a0JI0KMpOBaHa ero pykoBoACTBOM. Cy/ KBaTM(PHUIIMPOBAI €ro JEHCTBUS IO
1. 1 1. 160 1 4. 3 cr. 30 YK PO,

[IpuBenem eme omun npumep. T., paboTas TpPy3UYUKOM-HAOOPUIMKOM Ha
CKJIaJIe, B IEJISIX MIPUCBOCHUS U PACTPAThl BBEPEHHOTO €My UMYIIIECTBA pa3padboTan
TJ1aH, COTJIACHO KOTOPOMY OH B T€ JIHHU, KOT/Ia paboTaeT BOAUTENb-9KceauTop D.,
OyZeT MOATrOTaBIMBATh M CKJIAJIbIBATh Y HAXOMSIIETOCS HA ACTaKaJe CKIaJICKOTO
MOMENICHHUST  Cy)eOHoro aBTomobOmimss @. KopoOku ¢ ToBapamu 0Oe3
COMPOBOJAUTEINLHBIX IOKYMEHTOB, HE NMpeAHA3HAYEHHBIMU HA MOMEHT COBEPIICHUS
NPECTYIUICHUS K TpoAaxe, psAIOM C JAPYTHMH TOBapaMH, WMECIOIIUMHU
COTPOBOJMUTENLHBIE  OYXTalTepCKUE JOKYMEHTHI, TPETHA3HAYCHHBIMU IS
JIOCTaBKU B TOPrOBBIE TOUKH Iropojia, rnocie yero @., coraacHo npeaBapuTebHON
JIOTOBOPEHHOCTH, COJCUCTBYS COBEPIICHHUIO MPECTYIUICHUS, TOJDKEH IOTPY3UTh
BBIIIICYKa3aHHbBIE TOBAPHI B CBOM CIIyKEOHBI aBTOMOOWIIb, HE3aKOHHO BBIBE3TH U
peanu3oBaTh WX, BBIPYYEHHBIE JEHBI'M pasleauTh ¢ 1. BUHOBHBIM ynanoch
peanu3oBaTh JAHHBIM TUTAH YETHIPE pasa, MpU IMOTPy3Ke TOoBapa B MATHIA pa3
KJIQJIOBIIMIIA 3aMETHJIA JIMIITHUN TOBAp, MOCJI€ YeTr0 OHU CO3HAIKNCH B COBEPIICHUU
XUIICHUS.

Cyn kBamudumupoan aeictsus T. mo 4. 1 ctT. 160 YK PO, a netictBus @. - o
. 5 cr. 33, u. 1 ct. 160 YK PO, no dakry xuieHus co CKiiajga Mo YeTbIpemM
AMU30/aM, TIOCKOJIBKY B UX JICUCTBHUSAX UMEJIO MECTO TIpojIoJpKaeMoe xuteHue. [1o
nocyeHeMy nsAToMy (GakTy XUIIEHHUs ToBapa Cyl KBaimuduuupoBan aercteus T.
o 4. 3 ct1. 30, u. 1 ct. 160 YK P® kak nokyiieHue Ha TPUCBOCHUE U pacTparty, a
neiictBus @. - mo 4. 3 cr. 30, u. 5 c1. 33, 4. 1 cT. 160 YK P® kak nokymieHue Ha

MMOCOOHUYECTBO B PMCBOCHUH U pacTpare <7>.

! [TpuroBop mo aemy Ne 1-754/2013 ot 18 Hos6pst 2013 r. LleHTpanmpbHOTO pPaliOHHOTO Cyza T.
TonpsaTTH [DneKkTpoHHBII pecypcl]. - Pexum JIOCTYyTIA: http://
sudact.ru/regular/doc/bTukczTckNeY L
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3. Ilponomkaemoe XHILIEHUE MPU3HAETCS OKOHYEHHBIM, HECMOTPS HAa TO YTO
MOCJEAHEE W3 TOXKIECCTBEHHBIX JICSIHUW HE 3aBEPIICHO 10 HE3aBUCAIIUM OT
BUHOBHOT'O 00CTOATENHCTBAM.

[Tpumep. Mexny nmoacyaumbiMu K-oiM, III., K-memv, I1., B., T. u UI. 6sm
JOCTUTHYT MpPEABAPUTEIBHBII CTOBOP HA COBEPIICHUE XUIIEHUS IIyTEM PACTPATHI
NEPUKIA30BOr0 TMOPOIIKA, BBEPEHHOTO B CHIY JOJDKHOCTHBIX OOsI3aHHOCTEH
Mactepy npobdsienust K-ny u macrepy no orrpyske I1. Ilo nmnany, paspabotaHHOMY
K-BpiM, K-HbIM 1 II., OTrpyXanu BBEPEHHBI UM IOPOIIOK B aBTOTPAHCIIOPT,
npenocTaBieHHbI K-BbIM, B HapyIeHue MopsaKa OTrpy3KHu, 0e3 odopMileHUs B
YCTAHOBJICHHOM  TIOPSIIKE  COOTBETCTBYIOIIMX JOKYMEHTOB, HE YyKa3bIBas
MOXUIIEHHBIN MOPOIIOK B JIOKYMEHTaX OIEPAaTUBHOM €KECMEHHON OTYETHOCTH.
OcranbHble yYYaCTHUKH TPYMIbl CIOCOOCTBOBAIM COBEPIICHUIO MPECTYIUICHUS,
BBITIOJIHSAST (PYHKIIMU TPY3UYHMKOB, BOJUTENS U COMPOBOXKIAIOIIETO TPY3bl. YMbICEN
YKa3aHHOM MPECTYNMHOU TPyNIbl ObUT HAIpaBJIeH Ha CUCTEMATUYECKOE XHUIIEHUE
MarHe3uTOBOIO TEPUKIIA30BOTO TMOPOIIKA, YTO CBUACTEILCTBYET O HAIWYUU
€IUHOTO MPECTYITHOTO YMbICIIA HA XUIIEHUE YyKOTO UMYIIIECTBA IIyTEM PACTPATHI,
U CyJ CUUTAET, YTO JACHUCTBUSI BCEX MOJCYAUMBIX CIEAYET KBAUIM(PUIIUPOBATH KaAK
€IMHOE MPOJIOIKAEMOE IPECTYIICHHUE.

YuuThiBas, 4TO yMBICE]I MPECTYNHON TPYIIbl HA XHILIEHUE ITyTEM PacTpaThbl
4yKOr0 UMYIIECTBA ObLJT JIOBE/ICH 10 KOHIIA N0 COOBITHUSIM (YKa3aHbl UEThIPE JaThl)
U BBIPYYCHHBIE JE€HbIU IIOJYYEHBI, JCUCTBHUS BCEX MOJICYAUMBIX CIIEIyEeT
KBaTU(UIIMPOBATh KaK OKOHUEHHBIM COCTaB MPOJOIAKAEMOr0 MPECTYIJICHUS,
HECMOTPS Ha TO YTO MO MOCIAETHEMY AIHU301y IPECTYIHBIE ACHUCTBUSI BUHOBHBIX HE
GBLIN JOBEICHBI 0 KOHIIA 110 HE3aBHCSIIUM OT HHX OOCTOSTEIbCTBAM .

[TpoTuBOpEYMBOCTD CY/IeOHOM MPAKTUKHU B OLICHKE MPOI0JKAEMBIX XUILICHUH C
HEOMpPEAECICHHBIM YMBICIOM MPU HE3aBEPIIEHHOM MOCJIEIHEM U3 TOXKIECTBEHHBIX

I[C?IHHfI 00BACHAETCI HE TOJILKO OTCYTCTBHUCM COOTBCTCTBYIOIICTO PA3BACHCHUA HA

! TIpurosop mo memy Ne 1-03/2014-1-3/2014(1-169/2013) ot 13 mapra 2014 r. CaTKHHCKOTO
ropoackoro cyna YenmsOuHcko oOmactu [DneKTpoHHBIN pecype]. - Pexxum moctyma: http://
sudact.ru/regular/doc/bTukczTckNeYL/
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ypoBHe [lnenyma BepxoBHoro Cyna P®, HO u pa3inuveM BO MHEHUSAX YUYEHBIX MO
JTAaHHOU mpobieMe.

B Teopuu yrojioBHOTO MpaBa TaKKe MOKHO YBUAETh TPU TOUKHU 3PECHUS.

CornacHo mepBOM TOYKE 3peHHsS JII0OOE MPOAOIKAEMOE NPECTYIICHUE
HE3aBUCHUMO OT OCOOCHHOCTEH yMbIClIa W HaJlU4uus KOHKPETH3WPOBAHHOW IIENH
JIOJDKHO CUMTAThC OKOHYSCHHBIM B MOMEHT OKOHYAHHS IIOCICIHETO U3
TOXJIECTBCHHBIX JAEHUCTBUU. ECIIM OHO HE 3aBEPILIEHO, TO PEYb MOXKET UATH TOJIBKO
O TOKYIICHUHU Ha HpeCTyr[JICHI/Iel. CTOpOHHUKHM BTOpPOTrO MOAXOJIA, pacCykjaas o
YaCTUYHOM  peall3alii  yMBICIA, CUMTAKOT, YTO COACAHHOE  JOJKHO
KBaJTU(DUIIMPOBATHCA KaK MOKYIIEHUE HA JISTHUE B IIPeJiesiaX YMbICIa BUHOBHOTO U
KaK OKOHYEHHOE MPECTYIUICHHUE B TOW YaCTH, B KOTOPOW IMPECTyIHAasA IEb
JIOCTUTHYTA, €CJIU 9Ta YacTh COAEPXKHUT BCE IMPHU3HAKU KAKOTO-MOO cocTaBa
HpeCTyrIJIeHI/ISIZ. Tperbss TOYKAa 3pEHUS OCHOBBIBACTCA HA HJEE CUYUTATh
MpOJIoKAeMOe MPECTYIJIEHUE C HEOIpeaeIeHHBIM (HEKOHKPETU3UPOBAHHBIM)
YMBICJIOM OKOHYEHHBIM Ha JI00O0H CTaJuM C MOMEHTa MPUYUHEHHUS YTOJIOBHO
3HAYMMOTO yiiepoa (1o ¢pakTHIECKH HACTYITHBIITUM HOCJIG,IICTBI/ISIM)E.

Y Kaxmol u3 Tpex MO3WLHUN CBOM IUIKOCBI M MHUHYCHI. [lOJIOXKUTENBHBIM
MOMEHTOM II€PBOM SABJSAECTCS TO, YTO OHA OTPAXaET €AUHCTBO IMPOJIO0JIKAEMOTO
npectyruieHus. Bmecre ¢ TeM oHa UTHOpHUpYET (DAKT MPUUMHEHHOTO PEaTbHOTO
yiiep0ba W He3aclHyKEHHO, Ha Halll B3TJIsAJl, CHUXKAET CTENEHb OOIIECTBEHHOMU
OMAaCHOCTH COJIESTHHOTO, UTO BJIEYET CMSATYeHUE Haka3zaHus B cuily cT. 66 YK PO.
Benw eciu Obl BAHOBHBIE HE COBEPIIWIIN MTOCIEAHEE U3 TOKIESCTBEHHBIX JIEUCTBUM,
Ha KOTOPOM MPECTYIUICHHE OBbLIO MPECEUEHO, TO UX MPEIbIAYIINE TOXKIECTBEHHbIE
JENCTBUS KBATU(UITMPOBAIHUCH Obl KAK OKOHYEHHOE MPECTYTICHHE.

Btopass anmekBatHO oTpakaeT OOBEKTUBHOE BBIPAXKEHUE COJESHHOTO:

TOXXJICCTBCHHBIC JIEHCTBUS, MPUUMHUBIINE YyIIepO, KBaTU(DUIIUPYIOTCS KaK OJHO

1Bap1<az[3e A.A. TlpogomkaeMoe MOIIICHHHYECTBO: TEOPHsI M MpakThka // bezonacHocTs On3Heca.
—2014. — Ne 2. - C. 62.

*Tonmaues O. KBanudukanuss mnpecTymieHud MNpu YaCTHYHOW peanu3aluu  ymbiciaa //
Poccuiickas rocturua. — 2000, — Ne 12. — C. 312.

Spomantok C.H. CoKHBIE €IMHAYHBIE MPECTYIUICHUS: AMC. ... KaHJ. IOpui. Hayk. TroMeHb, —
2008. - C. 18.
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OKOHUECHHOE TMPECTYIUIEHUE, TIOCICAHUM HE3aBEPLICHHBIM JMH30J - KakK
MOKYIIICHUE Ha XuineHne. Hamo oTMeTHTh, 9TO Takas MO3UIs UMEET HanuOoJIbIee
pacupocTpaHEHHUE B IPABONPUMEHUTENBHON NpakThKe. OHAKO OHA HE YUUTHIBACT
€IMHCTBO YMBICJIA, KOTOPBIM OXBAaTBIBAJICSA U MOCJIEAHUNA HE3ABEPIICHHBINA MU30/1.
[Tomy4aeTcsi, 4TO UMEET MECTO HE OJIHO €IMHOE MPOAO0JDKAEMOE MPECTYIUICHUE, a
JIBa: TIEPBOE€ COCTOUT M3 TOXKICCTBEHHBIX JCWCTBUM, BTOPOE - W3 OJHOTO
HEOKOHYCHHOTO JIeSHUS. XOTS HU B OJHOM W3 MPUBEICHHBIX CYACOHBIX perIeHUI
HEe OOOCHOBBIBAETCS, 4YTO YMBICE]I Ha IOCIeaHee U3 JCHCTBHM BO3HHK
CaMOCTOSATEILHO, HAITPOTHUB, TOBOPUTCS, YTO U3HAYATIHLHO yMBICEN ObLT HAIlpaBJIcH
Ha COBEPILICHUE HEOIPEACICHHOIO YK CIIa MPECTYIHBIX nestamii. TeM caMbIM OJTHO
MPECTYIJICHUE  HMCKYCCTBEHHO  «pa3pbIBaeTCs» M KBATU(UIUPYETCS 10
COBOKYITHOCTU MPECTYIJICHUM, YTO BJEYET BO3MOXKHOCTH Ha3HaueHus Oosee
CTpOroro HakazaHus B nopsiake cT. 69 YK P®. HecnmpaBemMBOCTh TaKOIo
pelIeHusl CTAaHOBUTCS OYEBUHOM, €CITM MBI TIPEJICTaBUM cebe, YTO MOoCIIeIHEE U3
TOXJCCTBCHHBIX JICSTHUN HE MPEpPBaHO, a OKOHYEHO, MPUYMHEH OOJbIINN yIIepo,
HO COJIESTHHOE OyJeT KBaIU(HUIIMPOBATHCS KaK OJIHO IMPECTYIUICHWE, BIIEKYIIEE,
COOTBETCTBEHHO, MEHEE CTPOTO€ HAKA3aHUE.

Tpetbst mo3unusi y4uThiBaeT (DAKTUYECKHM MPUUMHEHHBINH yIiepO U B IIEJIOM
COOTBETCTBYET OOIIEMPU3HAHHOMY TEOPETUYECKOMY TMpaBUIy KBadu(UKAIIUU
MPECTYIUICHUN C HEOMPENEICHHBIM YMBICIOM - MO (PaKTUUECKH HACTYNHUBIIUM
MOCJICACTBUSAM. B pe3ynbrare TOXKISCTBEHHBIX JEUCTBHUM MPUUYMHEH YIIEpO, €ro
pasMep W JOJDKEH OINpENeNsiTh pa3Mep XulleHus. B pesynbraTe mociemgHero
HE3aBEPIIEHHOTO JIesIHUSI yIIepO HE MPUUYMHEH, 3HAYUT, HE MOXET BMEHSTHCS B
BUHY, XOTd B MaTepuaiax JeJjia IMOCICIHUN HE3aBEPIICHHBIA SIH30[ IO0JDKEH
HANTU CBOE OTPAKECHHUE.

Ho «kakx kBamupuuupoBaTh CHUTyallMio, TpPU KOTOPOM TPHUUYMHECHHBIN
TOXXJICCTBEHHBIMU JCHCTBUSIMU YIIEpO HE COCTABIACT pa3Mepa, BIUSAIONIETO Ha

KBAIM(PUKALNIO (KPYITHOTO UM 0c000 KPYITHOT0), a BO3MOXKHBIN 00Ul yiiepo ¢

"Bumnsikosa H.B. MOMEHT OKOHYaHHMs MPOJOHKAEMBIX XUIEHUH YyXKOro umyliectBa //
3akonsl Poccuu: onbitT, ananmms, npaktuka. — 2016. — Ne 6. — C. 21 - 25.
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YU€TOM IOCJIEIHEr0 HE3aBEPIICHHOTO 3MH30/1a COOTBETCTBOBA Obl KPYITHOMY HJTU
ocob0  kpynmHoMy  pasmepy? IlpeacraBisiercs, 4YTO IpH  YyKa3aHHBIX
OOCTOATENBCTBAX H3HAYAIBHO HEOINPEAEIEHHBIH yMBICET MEpEel COBEPIICHUEM
MIOCHEAHETO M3 TOXKJIECTBEHHBIX JEHCTBUM KOHKPETU3UPYETCS: BUHOBHBIN
OCO3HAET, 4TO, COBEPUIMB OYEPENHOE MICHCTBHE, MPUUMHUT OOIIMN yiiepd Ha
cymMMy cBeimie 250 Tbic. WM 1 MiH. pyO., NPEABUAMT HACTYIUICHUE TaKUX
IOCJICACTBAM M JKENAaeT MX HacTymuleHud. [losTomy B cilydae IpecedeHHus €ro
NEHCTBUI BCE COAESIHHOE JAODKHO KBaTM(UIUPOBATHCA KaK IOKYIICHHE Ha
XUIICHUE B KPYITHOM HJIM 0CO00 KPYIMHOM pa3zMepe. To ecTh T0IKHO IPUMEHSATHCS
NPaBUJIO KBATH(PUKALMH MPOJIOKAEMOI0 MPECTYIJIEHUSI ¢ KOHKPETU3UPOBAHHBIM
YMBICJIOM - I10 HaIIPaBJIE€HHOCTH YMBICIIA.

IToxBoas UTOT U3TI0)KEHHOMY, CIIEITAEM HEKOTOPHIE BHIBOJIBI.

1. IIpomomkaemMoe XUIIEHHE C KOHKPETU3MPOBAHHBIM YMBICIOM Oyner
CUMTATHCA OKOHYEHHBIM B MOMEHT OKOHYaHUsA ITOCIEAHErO U3 TOXKIECTBEHHBIX
IPECTYIHBIX AesHUU (¢ yderoM crnenupuku (opmbl xuieHus). Eciu B TakoM
IIPOJIOJKAEMOM XMILICHUU TOCJIETHEE U3 TOXKICCTBEHHBIX IIPECTYIHBIX ACAHUNA HE
OKOHYEHO [0 HE3aBUCALIMM OT BHUHOBHOIO OOCTOSITEIBCTBAM, TO BCE
IPOAO0HKAEMOE MPECTYIUIEHUE JOHKHO KBATH(PHUIMPOBATHCS KaK HEOKOHYEHHOE,
T.€. KaK ITIOKYILLIEHUE HA XUILECHHUE.

2. Hu B Teopuu YroJIOBHOTO NpaBa, HU B CyI€OHON MpaKTUKE HET €IUHON
KOHIENIMY KBaTU(UKALKUN TPOJOJDKAEMBIX XHILIEHUH C HEOIpeIeIeHHbIM
YMBICJIOM IIpM HE3aBEPIICHHOM IMOCIEAHEM W3 TOXKICCTBEHHBIX JCSHUM.
CymiecTByeT Tpy BapHaHTa YrOJOBHO-TIPABOBOM OLIEHKHU TaKUX MPECTYIUICHUM:

- MPOJO0JKAEMOE XMILEHUE MPU3HAECTCS HEOKOHUYEHHBIM U KBaJTU(UUUPYETCS
KaK IIOKYIICHHE Ha XWUIIEHWE B pa3Mepe, CKIAIbIBAIONIEMCA W3 CTOMMOCTHU
MMYLIECTBA,  BBICTYNAIOLIErO  IPEAMETOM  KAaK  paHee  COBEPILICHHBIX
TO>K/IECTBEHHBIX JIEUCTBUH, TAK U MOCIEAHETO (HE3aBEPLLIEHHOTIO);

- TOXIECCTBEHHBIE [JEAHHUS, B PE3YNbTaTE€ KOTOPBIX JIMLO IOJIYYUIIO

BO3MOKHOCTDb PaClIOPAAUTECA ITOXUIICHHBIM, KBaJII/I(l)I/II_[I/Ip}IIOTCH KaK OKOHYCHHOC
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XHILEHUE, a MOCJIEeIHEE HE3aBEPILIEHHOE NESHUE - KaK MOKYIICHHWE Ha XUIICHHE
Yy»OT0 UMYIIIECTBA;

- TPOJOJDKAEMOE XHIIEHHE MPU3HACTCS OKOHYCHHBIM, HECMOTPS Ha TO YTO
MOCNICIHEE M3 TOXKIECTBEHHBIX JESIHUNW HE 3aBEPIICHO M0 HE3aBUCSIIUM OT
BUHOBHOTO 0OCTOSITETILCTBAM.

3. He mperenayss Ha OECCIIOpPHOCTb CYXICHHS, IOJIaraeM, 4YTO TPETUH W3
yKa3aHHBIX BapUaHTOB YYHUTHIBAET (DAKTHUECKU MPUUMHEHHBIN yIIepO U B LEJIOM
COOTBETCTBYET OOIEHPU3HAHHOMY TEOPETHUYECKOMY MpPAaBHIYy KBaJH(PHUKAIMU
NPECTYIUICHUH C HEOIpeNeJICHHBIM yMBICIOM - TO (PAKTHUECKH HACTYMHUBIIUM
MOCIIEAICTBHSIM, & TIOTOMY SIBIISIETCS1 60JIee TPABUIIbHBIM.

4. Ecnu NpUYMHEHHBIA TOXIECTBEHHBIMH JCUCTBUAMM YHIEPO HE COCTaBIISIET
KPYIHOr0 WJIA 0c000 KPYIMHOrO pa3Mepa, a BO3MOXKHBIN 00Ul ymepod ¢ yuertoMm
MOCJIEAHETO HE3aBEPUICHHOIO 3MHM30/1a COOTBETCTBOBANI OBl KPYITHOMY MJIM 0CO00
KPYIIHOMY pa3Mepy, COAESHHOE CJleAyeT KBaJU(UUUPOBAaTh KaK MOKYIIEHUE Ha

XUIIEHUE B KPYITHOM WJIM 0CO00 KPYITHOM pa3Mepe.

2.3 IIpobGieMbl OTrpaHUYEHHUS KPAXXH OT CMEKHBIX COCTABOB

Kpaxy ciaegyer oTrpaHuIMBaTh OT Tpabdeka, KOTOPBIM COBEPIIACTCS OTKPHITO.
Ecnu nmpecTynHuK omMOOYHO mMoJjiarajg, YTO COBEpIIAeT XWIIEHUE TailHO, a B
JeWCTBUTEILHOCTH TOTEPIICBIINI OCO3HABAJ €ro JASHCTBUS WIIM WX HaOJI0manu
JIPYTHUE JULA, TO B COOTBETCTBUU C HAIIPABIECHHOCTHIO YMbICJIA COAECIHHOE JOJKHO
KBaJIU(DUIIMPOBATHCA KaK Kpaxa.

B mocranoBnenun llneHym nmaer pas3bsCHEHUMs, 4TO, pemas BOIPOC O TOM,
ABJISICTCSL JIM TOCATATENIbCTBO HA UYXKO€ MMYIIECTBO TAWHBIM WJIM HET, CJIEAYET
UCXOJIUTh U3 CYOBEKTUBHOM CTOPOHBI ACHCTBUI BUHOBHOTO. ECciiu OH cunTaer, 4To
IIPY HE3AKOHHOM U3BSTUH YY>KOT0 UMYILECTBA IEMCTBYET TAWHO, HO B TOXKE BPEMS
€ro HE3aKOHHbIC JICUCTBHS BHUIEIM TMOCTOPOHHUE JMIA, W HHUYETO HE

NpCANPUHUMAIN IJIA ITPCCCUCHUA ITPCCTYINICHUA, TO COACAHHOC ABJISICTCA Kpanceﬁ.
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B cyneOHo#l mpakThke BCTpeyaeTCsl HEMAaJl0 CIIydyaeB, KOI/a MPECTYIHBIC
JNEUCTBUS TMPOUCXOIAT B NPHUCYTCTBHM POJCTBEHHUKOB U OJM3KHX JIHOJEH
BUHOBHOI'O, €70 COYYaCTHUKOB. M IPECTYIIHUK, NEHCTBYS OTKPBITO, YBEPEH, UYTO
OHM HE IPEANPUMYT HUKAKUX MEP K ITPECEYEHUIO NTOCATATEIBCTBA.

Takum oOpa3zoMm, B moctaHoBiieHuHM [lneHyma yka3aHbl OCHOBHBIE NPHU3HAKU
TAalHOTO XMWILUEHUS, HO B MECTE C TE€M, B CIIEJCTBEHHOW M CYJCOHOM IpaKTUKE
BO3HHUKAIOT TPYJAHOCTH B OTTPAHUYEHNUH TAWHOTO XHUILEHUSA OT OTKPBITOIO.

B nocranoBnenuu Ilnenyma cienaH CIEQyrOIIMM BBIBOJ O TOM, YTO «ECIH
IIPUCYTCTBYIOIIEE NIPU HE3AKOHHOM H3BSATUU YY>KOTO UMYIIECTBA JIULO, SBISIETCS
OJIN3KUM POJCTBEHHHMKOM BHHOBHOT'O, KOTOPBI PACCUMUTHIBAET B CBSI3M C ITUM Ha
TO, YTO OH HE BCTPETUT INPOTUBOLAEHUCTBHUA CO CTOPOHBI YKAa3aHHOI'O JIMIA, TO
COJIEIHHOE KBATHU(PUIIUPYETCS KAK Kpaxka 4y>KOro UMYILECTBA.

Taxum oOpa3om, B octaHoBiIeHUH [lneHymMa KOHKPETHO yKa3aHO, YTO Kpaka
MOJKET COBEPIIATHCS TOJIBKO B IPUCYTCTBUH OJIM3KUX POJICTBEHHUKOB.

[Ipu ompeneneHun Kpyra JUL, OTHOCAUIUMXCS K OJIM3KUM POJCTBEHHHKAM,
ClIeyeT PYKOBOJCTBOBAThCS MOJOKeHUsMU ab3ana 3 crtatbu 14 CemeliHOTO
KOoJeKca Poccuiickoit Oenepanuu, COIJIaCHO KOTOPBIM «OJIM3KUMU
POJICTBEHHUKAMH  SIBJSIFOTCSL  POJCTBEHHUKM MO NPSIMOM  BOCXOJALIEN U
HUCXOASIIEH JHMHUMA (POAMTENH M JIeTH, JAEAyIIKH, O0aOyllKu U BHYKH),
MOJTHOPOJHBIE U HEMOJHOPOJHbIE (MMEIoIIMe O0IUX OTIa WM MaTh) OpaThs U
CECTPBDY.

Bwmecte ¢ Tem cyneOHas mpakTUKa pa3HUTCS ¢ JaHHOM HopMmoM. Cyzsbl, mpu
pPAaCCMOTPEHNUH JAHHBIX [, MCHOJIB3YIOT ONPEACICHUE TMOHATHSA, KOTOpPOE
WCMOJIB3YET  YTOJIOBHO-TIpOLECCYAIbHbIM  KoJeke Poccuiickont  denepanuu:
«ONU3KUE POACTBEHHUKH - CYNpPYr, CYNpyra, POJIUTENH, JI€TH, YCHIHOBUTEIH,
YCBIHOBJICHHBIE, POJIHbIE OpaThsl U POAHBIE CECTPHI, ACAYyIIKa, Oa0yIlIKa, BHYKW.

K Tomy e, cynbl He TOIBKO MCHOJB3YIOT MOHATHE «OJM3KHE POJICTBEHHUKI,
yctaHoBlieHHOe B YIIK P®, HO W 3HAUWUTENBHO pPACIIMPSIOT €r0 TMOHITHE Ha

MPaKTUKE, MPUPABHUBAS K OJM3KUM POJICTBEHHUKAM JPY3€i U 3HAKOMBIX.
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B obocHoBaHMe CBOMX JOBOAOB, MPHUBEIEM IpUMEp U3 CyAeOHOI MPaKTUKH.
CTynuHCKHM TOpOJCKUM cyoM MoCKOBCKOW 00nacTu BeiHeceHO [locTaHoBEHME
Ne 1-175/2015 ot 30 centsiopst 2015 r. mo gemy Ne 1- 175/2015". U3 matepuanos
Jiena CleayeT, YTO TPaXJAaHuH ObUT CBUJIETENIEM TOTO, KaK MOJCYIUMBIE MBITAINCH
CHATh Kosieca W dapbl ¢ aBToMoOwWis. [loacyaumble 3HaNIM, YTO HMX BUJIENT
CBUJIETENIb, HO MPOUTHOPUPOBAIM JAHHYIO CUTyallMI0, YBEPEHHBIE B TOM, YTO
3HAKOMBIA HE OyJeT MM MpPENsTCTBOBATh B COBEPIICHHM XHILEHHUS. [Ipn maHHBIX
00CTOSITENBCTBAX, CYJ CHejal BBIBOJ, YTO JACUCTBUS MOACYIUMMBIX MO H3BATHUIO
Yy)KOTO HWMYILECTBA HENb3sI MPHU3HATh OTKPHITBIMA M TEPEeKBaTHPHUIMPOBAI
JNEUCTBUS MOACYIUMBIX C M. «a» 4. 2 cT. 161 YK P® - rpabex, TO ecTb OTKpPHITOE
XMILEHUE Y9y>KOT0 UMYIIECTBA, IPYIIION JIHI] IO MPEABAPUTEIBHOMY CTOBOPY Ha II.
«a» 4.2 ct. 158 YK PO - kpaxka, TO €CTh TallHOE XHUILEHUE YYKOr0 MMYIIECTBA,
CBEpILIECHHAS TPYIION JIHI] 10 IIPEABAPUTEIBLHOMY CTOBODY.

Kpaka OTHOCHTCS K HEHACUJIBCTBEHHBIM IIPECTYIUICHUSAM, IOTOMY TalHOE
U3bATHE HMYUIECTBA Yy JMIA, KOTOPOE HACHIBCTBEHHBIM CIOCOOOM JIMIIEHO
BO3MO>KHOCTH HaOJIOATh 3a JEHCTBUAMM NMPECTYMHUKA (3alepTO B MOMEUICHHUH),
ClIelyeT KBATU(PUUUPOBATh B 3aBUCUMOCTH OT XapakTepa MPUMEHEHHOI'O0 HACHIIHS
Kak rpa0ex win pa3doil. BBeneHue B opraHu3M MOTEPIEBIIETO OMACHBIX IS
KU3HU U 370pOBbS CHJIBHOJEWCTBYIOIIUX BELIECTB C LEIBbI NPUBEACHHS €rO
TaKUM CIOCOOOM B O€CIIOMOIIIHOE COCTOSIHME W 3aBJaJICHHE Uy>KMM HUMYIECTBOM
JIOJDKHO KBATM(DUIIMPOBATHCA KaK pa30oil.

B cmydae, ecnmm ¢ TOW K€ LENBIO B OpPraHW3M ITOTEPIEBIIETO BBEIACHBI
BEILECTBA, HE MPEJCTABISAIONIME OMACHOCTH JUIsl €ro JKU3HU U  3J0POBbA,
COJICTHHOE HAJUICKUT KBAIM(UIHUPOBATH B 3aBHCHUMOCTH OT IIOCJEICTBUN Kak
rpabex, COEIUMHEHHBIN ¢ HacuiimeM, MO0 MOKYILIEHUEM Ha 3TO MPECTYIUICHHUE.

Ecnun wm300mmueHHBIA BOp, OCO3HAB, YTO HAyaTOe€ MM TaWHOE XHIICHHUE

oOHapy>kKeHO, OpocaeT MOXHUIIEHHOE W TBITAETCS CKPBITHCS, YTOOBI HE OKa3aThCs

Yocranoenenne mo ey Ne 1-175/2015 ot 30 centsiops 2015 r. CTynmMHCKOTO TOPOICKOTO
cyna MockoBckoir oOmactu  [DnekTpoHHBI pecypc]. — Pexum  pmoctyma:  http://
sudact.ru/regular/doc/bTukczTckNeY L
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3a/iep)KaHHBIM, TaKWe JICHCTBUA B Tpabex HE TPaHCHOPMHUPYIOTCS, OCTABAsICh
Kpaxkel (WM TOKyIIEHHEeM Ha ee coBepiieHue). M ecnmm B 1ensx w30ekaHuUs
3a/iepKaHKsl BUHOBHBIN MPUMEHSET HACWINE K 3aJ€PKUBAIOIINM €ro JULAM, €T0
JEHUCTBUS 00pa3yIOT CaMOCTOSITEIIBHOE MPECTYIUICHUE MPOTUB JIUYHOCTH. B Takmx
clly4asiX JEHUCTBUS BHHOBHOIO CJEAyeT KBaIM(PUIMPOBATH MO COBOKYIHOCTH
MPECTYIUICHUM KaK KpaxXy WIM IOKYIICHHWE HAa KPaxy M IO CTaThsIM IPOTHUB
JUYHOCTH, B 3aBUCUMOCTH OT TSXKECTH Bpea, MPUUUHEHHOTO 3/I0POBBIO.

[Ipu xBanmudukanuu NpPecTyIUICHUs] MOTYT BO3HUKHYTh TPYJHOCTH, TaK Kak
MHOTHE€ HOPMBI YTOJIOBHOTO Kojaekca PP moryr paccmarpuBaThCs Cylamu IO-
pazHomy. Ilpu kBamudukauuu XUIIECHUS YYKOTO HMMYIIECTBA B BHUJIE Kpaxu
OIIMOOYHO CYyJIbI MOTYT KBAJIU(DHUIIMPOBATH MPECTYIUICHUE KaK MOIIEHHHUYECTBO,
TaK KaK 3TH MOPECTYIUICHHS HMMEIT MHOTO OOIIMX MPU3HAKOB, HAMNpUMED,
OJIMHAKOBBIA OOBEKT MPECTYIUICHUS - IPABO COOCTBEHHOCTH. [ TaBHBIM OTINYHEM
KpaXd OT MOLICHHHYECTBA SIBISIETCS TO, B KAKOM KAa4e€CTBE BBICTYMAET B ATHUX
XUlIeHUsaX oOmaH. B molieHHHYecTBE OOMaH SIBISETCS CIOCOOOM COBEpIICHUS
MPECTYIUIEHUS; B PE3YJbTAaTE€ €ro MPUMEHEHUS MPOUCXOAUT 3aBIAJCHUE YUY KUM
MMYIIECTBOM WJIM TPaBOM Ha HMYyIIeCTBO. B kpaxke crocoOOM CcoBepIIeHUs
MPECTYIJICHUSI SBISETCS TalHOE W3BATHE HMYIECTBa, OOMaH BBICTYIAeT B
KauecTBE CPECTBA, 00JIETYAIOIIEr0 COBEPIICHUE 3TOTO MPECTYIIICHUS.

O6patuMcst K CyaeOHOM TpakTHKE Ji TMOATBEPKACHUS MTAHHBIX BBIBOJOB.
CapaToBCKUM OOJACTHBIM CYJIOM BBIHECEHO alleJUIIIMOHHOE MOCTaHOBJICHHE No
22-590/2016 ot 3 mapra 2016 r. mo gemy Ne 22-590/2016'. B marepuanax mgerma
YCTAHOBJICHO, YTO OCY>KJICHHBIM yKpajl U3 Trapaka MOTEPIEBIIETO0 MHCTPYMEHTHI,
IIPU 3TOM Y OCYXIAEHHOTO HAaXOJWJIHUCh B PACIOPSKEHUU KIIFOYM MOTEPIEBIIETO,
KOTOpble OH caM emy mnepeaan. Kak cieayer u3 HUMEKOIMUXCS B JIele
JI0Ka3aTEIbCTB, MHUIIMATUBA TEpeayd rapaxa U MHCTPYMEHTOB BO BPEMEHHOE

IMOJIB30BAHUC OCYKJICHHOTO MCXOAUJIa HC OT OCYXJICHHOIO, a OT IMOTCPIICBUICTO.

! AnelsIioHHOE [TOCTAHOBICHHE IO nemy Ne 22-590/2016 ot 3 maprta 2016 r. CapaTtoBCKOTO
obmactHoro  cyma  [DnekTpoHHBIH  pecypc]. —  Pexum  gocryma:  http:  //
sudact.ru/regular/doc/DJsIXaWE1dQ4/
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Kitoun oT rapaka ObUIM TIepeaHbl €My 3apaHee, U Ha MOMEHT HMX Nepenadu
OCYKJICHHBIA HE MMEJl YMBICJa Ha XHUIIEHUE UMYIIECTBA U3 Tapaxka, yMbICEN y
HEr0 BO3HHUK I03JHEE, KOrJa OH MOoMaj B TSXKEJIOE MaTepHalbHOE IOJOXKEHHUE.
Kakux-mibo MaHHBIX O BO3HMKHOBEHHWU y OCYKJICHHOTO YMBICIA HAa XHUIIICHUE
MHCTPYMEHTOB U MHOTO HAXOJMBILIETOCS B Tapake UMYIIECTBA J0 MEpPEIadyl eMy
KJIFOYEH OT rapaka B MaTepHaiax jeia He uMenoch. [Ipu Takux oO0CTOsSTEIhCTBAX
0 paccMaTpuBaeMOMYy JeIy CyA TPUHSII pelieHHuE TepeKBaTu(DUIIMPOBATH
JEUCTBUS OCYXAeHHOTO € 4. 1 ¢T. 159 YK P® Ha 4. 1 ¢1.158 YK PO.

Cxoxue cocTaBbl MO CBOMM IMpHU3HAKaM HMMEIOT Kpa)a U CaMOyNpaBCTBO, B
o00ouX Ccly4asix MMEET MECTO MOCITaTeIbCTBO Ha YYXO€ HMYIIECTBO, TOJIBKO
Kpaka - 93TO TalHOE€ XHUIICHHE 4YYyXKOro HMYIIECTBa, IPUUYMHUBIIECE
MMYIIECTBEHHBIN Bped, a CaMOYyNpaBCTBO - 3TO CaMOBOJILHOE COBEPIICHUE
JEUCTBUM, MPUYMHUBIINX UMYIIECTBEHHBIM BPEd, MOKHO CKa3aTbh, 3TO XMIICHUE
BBEpPEHHOr0 umyiiecTBa. Ho B oTiimyme OT Kpakv, CaMOYINPaBCTBO COBEPIIACTCS
HE C IIEJbI0 XUIIEHUS YYKUX BElIeH, a C 1EeNbI0 3aBJIaJICHUs] UMYIIECTBOM, B
OTHOIIICHHH KOTOPOTO JIUIIO O0JIalaeT JEUCTBUTEIBbHBIM WIIM MPEIogaracMbIM
MIPaBOM.

Hcxons ux monokeHWd myHKTa 7 moctaHoBieHus I[lmeHyma, He oOpasyroT
COCTaBa KpaXu «IPOTHUBONpPABHBIC JICHCTBUS, HAMNpaBJICHHBIC Ha 3aBJIaJICHUE
Yy)KUM HMMYIIECTBOM HE C KOPBICTHOW IIENbI0, a, HalpuUMep, C IEJIbI €ro
BPEMEHHOTO HCIIOJIb30BaHUS C IMOCISAYIOIINM BO3BPAIICHHEM COOCTBEHHHUKY JTHOO
B CBSI3U C TMpEJrojaraéMbiM IMPaBOM Ha 3TO MMYIIECTBO. B 3aBucMMOCTH OT
00CTOATENIBCTB Jiejia TaKue JCUCTBUS MPU HAJTUYUU K TOMY OCHOBAHHUM MOJJIEKAT
kBajudukanun no cratbe 330 YK POy,

Haxonnennas cyneOHas mpakTHKa BCE-TaKW JIEMOHCTPUPYET CIOXKHOCTh B
OTTPAaHUYCHUH XUIIIEHUS B BHUJIE KpaKu OT camoyrpaBcTBa. [Ipobiema coctout B
TOM, YTO TPYJHO YCTAHOBUTH YEPTY, OTACISIONIYIO XUILIEHUE Yy>KOTO UMYIIECTBA
OT CaMOYIIPaBHBIX JACHCTBUM U 3JI0ynoTpeOieHus npaBoM. CIIOKHOCTb OIEHKH

COCTaBa NPECTYIUICHUH O CaMOYNpPaBCTBE BO3HUKAET W3-3a Pa3MbITOU
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(GbOpMYITMPOBKHU TUCIIO3UIIMKA CTAaThH, U3 CMBICIA KOTOPOW HE B TIOJHOM Mepe sicHa
CyTh CaMOYIIPABCTBA.

JI71s1 TOATBEPAKAEHUS TPYAHOCTEN B OTTPAHUYECHUU MIPECTYIUIEHUN, BEPHEMCSA K
cynebnoit mpaktuke. Takx, BepxoBHeiM cymom Pecny6muku bypsarus B
anesuIIIMoHHOM TocTaHoBieHu: Ne 22-1257/2016 ot 7 utons 2016 . mo memy Ne
22-1257/2016".

N3 marepuanoB aena clieayer, 4yTo MNOACYIAUMBIA HEMPABOMEPHO 3aBIIaJIEI
AIEKTPUYECKON TE€Ybl0, NPUHAUICKAIIEH MOTEpPHEBIICH, C MPUYUHEHHEM €U
3HauUUTENbHOTO YyiiepOba. Cyn mepBOM WHCTaHIWM, MPU3HABAsl MOJCYAUMOTO
BUHOBHBIM B TallHOM XHIIEHUM UMYIIECTBA, HE MPOU3BEII OILICHKY MOKa3aHUs
IIOTEPIIEBLICH O TOM, YTO CO CJIOB CBIHA €M CTajl0 U3BECTHO, YTO OH 3aHHUMAJ Y
MOJCYAMMOTO JIEHbIM U JOJT HE BepHYI. CO CIIOB MOTEPIIEBIIEN €1 U3BECTHO, YTO
AIEKTPOIUTUTKY MOJCYIUMBIN B3sUT B cué€T nonra. [lokazanus ceuzgetens (ChiHA) O
TOM, 4YTO OH 3aHsUI Y MOACYAUMOIO JEHEKHBIE CPEICTBA, HO BOBPEMS HE BEPHYII
TAK)K€ HE TMOJYYWIH OLUCHKHA B mpuroBope. IloaToMy, mepecMOTpeB MaTepualibl
nena, BepxoBubii  cyn  PecnyOnumku  Bypatus  mpuHsi pelieHue
nepeKkBaguUIIMPOBaTh JEUCTBUS MOJACYAUMOTO C M. «B» 4. 2 cT. 158 YK P® Ha u.
1 ct. 330 YK PO.

Kpaxxa uyxoro wumyliecTBa SBISIETCS  CaMbIM  PacHpOCTPAHEHHBIM
npectymieHueM B Poccun u B cuity 3TOro (pakta mpeacTaBisiOT MOBBIIIEHHYIO
CTETNIEHb OOIIECTBEHHOW OIMACHOCTH JUIsI YIKOHOMHYECKUX HHTEPECOB TpaKIaH U
rocy1apcTa. AHaJIN3 YTOJIOBHBIX J€J CBUJETEIBCTBYET O TOM, UTO MPAKTHKA
KBaTU(UKAUK XUIICHUH MMEET HEKOTOphle TPYAHOCTH B KBAIM(HUKAIUU
JIEUCTBUY BUHOBHBIX JIHII.

B 3akiroueHue, Mbl XOTHMM OCBETUTH pa3paO0TaHHOE HaMM MPEIJIOKEHUE,
KOTOpPOE JIOJIKHO, 10 HAIllEMy MHEHHUIO Pa3pelIuTh CYIIECTBYIOIIYIO TPOOIeMy B

MpaBONPUMEHUTENBHON TpakTuke. CuntaeMm, yto Ilnenym BepxoBHoro Cyna PO

! AnemisiuoHHOe TOCTAHOB/ICHHE 10 nemy Ne 22-1257/2016 ot 7 utons 2016 r. BepxoBHoro
cyna PecnyOnmukm bypstus  [OnexktpoHHBIM pecypc]. — Pexum gocryma:  http:  //
sudact.ru/regular/doc/G2ZbCEgReEYC/
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JIOJDKEH OTPEACINTh KOHKPETHBINH KPYT JIUIl, B MPUCYTCTBUU KOTOPBIX ACHCTBUS
BUHOBHOTO OyAyT KBATH(HUIIMPOBAHBI KaK KPakKa; a TAKXKE Pa3pelIuTh MpooieMy
pasrpaHUYeHHs] KPakH - TAWHOTO XUIIECHUS YY>KOTO HMMYIINECTBA C 3JIEMEHTaMH
oOMaHa OT MOIICHHUYECTBA - XHUIICHHS Uy>KOTO MMYIIECTBA WA MPHUOOPETCHHE
npaBa Ha Yy)XKO€ HMYIIECTBO IyTeM OOMaHa WM 3JI0yMOTPEOJICHUS TOBEpHUEM
yTeM U3MEHEHMs WIN JOToJIHEeHUs noctaHoBieHus [Inenyma Bepxosnoro Cyna

P® nnn nericTByronero 3akOHOAATENbCTBA.
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3AKJIFOYEHUE

HcTopuss OTBETCTBEHHOCTH 32 KPaXKy IIOKa3bIBAE€T, YTO OTBETCTBEHHOCTH 34
COBEpLICHUE KpaXM BO3HMKJIA C JPEBHUX BPEMEH M IIOJy4YWJa JalbHEHIIee
pa3BuTHE 0COOCHHO B 19 Beke U B COBETCKOE BpEMH.

BribopouHoe wuccienoBaHusi JEUCTBYIOIIETO YTOJOBHOTO 3aKOHOJATENbCTBA
Poccuiickoit denepaniuu U HEKOTOPBIX 3apyO€KHBIX CTpaH MO3BOJIAET ClENaTh
BBIBOJI O 3HAYUTEIIBHOM CXOJCTBE YIOJIOBHO-IIPABOBOI'O  PETYJIHUPOBAHUS
OTBETCTBEHHOCTH 3a XUIIEHHE B CTpaHax OJMKHEro 3apyOexbs M Hallell CTpaHe,
COUYETAIOLIEMCS B TO K€ BPEMS C ONPEACIICHHBIMU XAPAKTEPHBIMU OTIMYUSAMHU.

IIpenMer Kpaxu COCTaBISET IBHKUMOE HMYIIECTBO MAaTEpUAIIBHOIO MHUPA,
KOTOpPO€ HMMEET OBEIIECTBICHHBIA XapaKTep, YTO OOBIYHO BBIPAXKAETCS B €ro
CTOMMOCTH U IIEHE, U KOTOPOE MOKET OBITh MEPEMEIIEHO B IIPOCTPAHCTBE.

HenocpeacTBeHHbII 00BEKT MOCATATENBCTBA — 3TO OOIECTBEHHbIE OTHOLICHMS
COOCTBEHHOCTH.

ITocKOJIBKY Kpaked 110 3aKOHY IIPU3HAETCA TOJIBKO TAaWHOE XMILECHUE
MMYILIECTBA, TO HEOOXOAUMO MOJPOOHEE OCTAHOBUTHCS HA KPUTEPUAX TAMHOCTH,
KOTOPBIX B TEOPUHU YTOJIOBHOI'O IPaBa BBIACIIAIOT JBA:

1) OOBEKTHBHBIN — OH XapaKTEPU3yeT OTHOIICHUE K COBEPIIAEMOMY U3BSITUIO
MMYILIECTBA CO CTOPOHBI COOCTBEHHMKA, BIaJeNblla JM00 IPYroro MOCTOPOHHETO
JM1LA.

2) CYOBEKTUBHBI — OH XapaKTepU3yeT OTHOIICHHE CaMOTO IMOXUTHTEIS K
BO3MO>KHOCTH OCO3HAHUs IPYTUMH JIMIIAMU aKTa IPOTUBONPABHOTO U3BATHUA.

XulleHne TMPU3HACTCA TAWHBIM, €CIM HAJIUI0 00a KPUTEpUs WU XOTS Obl
TJIaBHBINA U3 HUX — CYOBEKTUBHBIM.

B ropuauueckoi ymreparype HEpEAKO LElb OTOXKAECTBIAETCS C MOTHBOM, a
MHOT/Ia aKLEHT JelaeTcsd Ha CTPEMJICHHMM BHHOBHOTO O€3BO3BPAaTHO OOpaTUTh
MMYIIECTBO B CBOIO IMOJIb3Y WJIM MOJIB3Y APYTUX JIMI], C YEM MOYKHO COTJIACUTBCS.
Ho MbI HE corjacHbl ¢ MHEHHEM, UYTO Kpa)ka MOXKET COBEpIIAThCs U 0€3 HalIuuus

KOpBICTHOfI e, a TOJIbBKO IIpU OAHOM JIMIIb IIPAMOM YMBICJIC — HMCHHO H3-3a
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HAJIWYUS HACTOWYMBOTO CTPEMJICHHS JIOJEH OOOraTHUTBhCS 3a CHET JPYrHux
XUIIEHNS W MPU3HAIOTCA MMEIOMIMMU MOBBIIMICHHYIO ONACHOCTh 110 CPABHEHUIO C
JPYTMMH IOCSTaTelbCTBAMM Ha COOCTBEHHOCTb, HANpUMEpP YHUUYTOXECHHEM
UMYILECTBa, NpeaycMOTpeHHbIM cT. 167 u 168 YK P®. B 3710l cBI3uM Hano
OTMETHTb, YTO MMEHHO H3-3a OTCYTCTBHMS KOPBICTHOM ILI€IM  YI'OHBI
aBTOTPAHCIIOPTA, XOTA U UMeErLne B Poccuu MacCOBBIN XapakTep, HE CUUTAIOTCS
XUIICHUSIMHU.

KopbicTHass 1enp HaIUIO, €CIM 4yK0€ HMMYLIECTBO H3bIMAIOCh U (WJIN)
oOpamanock B TIOJAb3y BHHOBHOTO, HIJIM B TOJB3Yy JPYTUX JHI, OJHU3KUX
BHHOBHOMY, B  YJY4YIIEHUM MaTEPUAIBHOTO TOJIOKEHUA KOTOPBIX OH
3aMHTEPECOBAH, UJIU B I10JIb3Y COYYACTHUKOB BUHOBHOTIO.

['maBHBIM OTIMYMEM KpaXW OT MOIIECHHUYECTBA SBJSIETCS TO, B KAaKOM
KayecTBE BBICTYHNAeT B JTHX XMIIEHUsAX oOMaH. B MomieHHuuecTBe oOMaH
SBIIIETCSL CIIOCOOOM COBEPIIEHUS MPECTYIUIEHUS]; B PE3yJbTaTe €ro MPUMEHEHUs
IIPOMCXOJNT 3aBIAJCHHUE YyKUM HMYIIECTBOM WM IPAaBOM Ha HMYIIECTBO. B
Kpake CIOCOOOM COBEpIICHUS MPECTYIUIEHUS SBIAETCA TalHOE U3bITHE
UMYIIECTBA, OOMaH BBICTYIAET B KAUECTBE CPEACTBA, O0JIErYAIOIIEr0 COBEPIIECHNE
ATOTO NMPECTYIUICHUS.

CxoHe cocTaBbl 0 CBOMM IPU3HAKaM MMEIOT Kpa)ka U CaMOYyNpaBCTBO, B
000OMX cIydasix HUMEET MECTO IMOCAraTebCTBO HA YY)KOE HMYIIECTBO, TOJIBKO
Kpaka - 93TO TaWHOE€ XHIIEHUE YY)KOrO0 HMYIIECTBA, NPUYMHUBIIEE
UMYILECTBEHHBIM BpeJ, a CaMOYIPaBCTBO - JTO CaMOBOJIBHOE COBEPILICHUE
JEWCTBUM, NPUYNHUBLIINX MMYIIECTBEHHBI BpPEI, MOKHO CKa3aTh, 3TO XUIIECHUE
BBEPEHHOTO UMylecTBa. Ho B oTiamyme OT Kpaxku, CaMOyIIpaBCTBO COBEPLIAETCS
HE C LEJbI0 XUIIEHUS YyKMX BEUIEH, a C LEJbI0 3aBJIAJICHUS MUMYIIECTBOM, B
OTHOILIIEHUU KOTOPOTO JIMIO OO0JIaJaeT NEHCTBUTENbHBIM WU TMPEAroaraéMbiM

MIPaBOM.
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