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BBE/JIEHHUE

VYTOIOBHO-TIPaBOBBIE ~ CPEJACTBA  pEarupoBaHusl  HAa  MPECTYIUICHHS
HECOBEpIICHHONETHUX B  Poccum  ceromHsa  HeaocTaToyHO 3¢ (EKTHUBHBI,
JI0Ka3aTeIbCTBOM Y€MY  SIBJIISIETCSI  POCT  IMOAPOCTKOBOW  MPECTYIMHOCTH.
Heo0XxomuMo COBEPIIEHCTBOBAHUE YrOJIOBHOTO 3aKOHOJATENLCTBA B JIAHHOW
o0JIacTH, YTO TPEAINOJIaraeT, NpPEeXIe BCEro, HAIWYHE ONpPEeIICHHON
KOHIICTITyaJIbHON uaen yTOJIOBHO-TIPAaBOBOT'O oOpareHus C
HECOBEPIICHHOJICTHUMH TIpecTynmHukamMu. OJHAaKo, OHa emie He pa3paboTaHa
3aKkoHOJaTeneM. BO3MOXKHO, MMEHHO MO 3TOW NpUYHMHE TiaBa 00 YrOJOBHOM
OTBETCTBEHHOCTH HECOBEPIIEHHOJETHUX B YTOJIOBHOM Kojaekce Poccuiickoit
®enepauun (ganee no tekcty YK P®) 1996r. mepocrarouHo mnpopaboTaHa H
OCTaBJIIET OTKPHITHIM MHOKECTBO BOIIPOCOB, HA OTBET KOTOPHIE TOBOJIBHO TPYAHO
HAWTH BBUJY OTCYTCTBHS COOTBETCTBYIOIIETO TEOPETHUYECKOTO M MPAKTHYECKOTO
omnbiTa. COBEPIIICHHO MHOM CTaTyc MpodiieMa YrojOBHO-IPABOBOTO OOpAaICHHS C
HECOBEpIICHHONIETHUMH MMeeT B ['epmanuu. Ciemyer ykazarh, YTO B CTPYKTYpe
HEMEIIKOTO YTOJIOBHOTO TMpaBa Ha MPOTSDKEHUHM JIEBSHOCTA JIET CYIIECTBYET
CaMOCTOSITeNIbHAS TIOJICHCTEMAa — YTOJIOBHOE IPAaBO HECOBEPUICHHOJIETHHUX (HEM.
Jugendstrafrecht). Ono cunTaeTcs 6osee MPOrpecCHBHBIM MO CPABHEHHUIO ¢ OOIIUM
YrOJIOBHBIM TIPaBOM, ITOCKOJIBKY HMEET «BOCIHMTATEIBHYIO» HAIMPaBICHHOCTD,
OPHEHTUPOBAHO Ha JIMYHOCTb HECOBEPIICHHOJETHETO TMPECTYMHUKA U  €ro
noTpeOHOCT, B peconpanm3anuu. VIMEHHO B YrOJIOBHOM  TIpaBe
HECOBEPIICHHOJIETHUX ~PEAM3YIOTCS TE€ HOBBIE HICH, KOTOpBIC TIIO3HEE
OCYIIECTBIISIIOTCS. B TPAIUIIMIOHHOM YT'OJIOBHOM IpaBe (IPUMEPOM YEeMY CIYKHT
menuTanus). B TakoW cuTyanmu  OCOOCHHO — aKTyaJbHBIMH  CTAHOBSITCS
CPaBHUTEIHHO-TIPABOBBIE HCCIICJOBAHUSI W HCCIICOBAHUSI OMBITA JAPYTHX CTpPaH,
NPU3BaHHBIC TOMOYh B Pa3pabOTKE HAIMOHAJIBHOTO YTrOJOBHOTO IIpaBa Jyis

HECOBEPIICHHOJICTHHX.



B kauecTBe 00BEKTa MCCIEAOBAaHUS BBICTYNAET LIETIOCTHAS CUCTEMa MPABOBBIX
HOpM 51 OTHOILICHMH, Kacarouascs YTOJIOBHOU OTBETCTBEHHOCTHU
HecoBeplileHHoJeTHUX B DenepaTtuBHOM Pecniybnmke ['epmanumy.

[IpeameTOoM BBIMYCKHOW KBaIU(UKALMOHHON pPAOOTHl SBJISIOTCS HOPMBI
HEMEIIKOTO TMpaBa, PETyIUPYIOMEe OCOOEHHOCTH YTrOJOBHOM OTBETCTBEHHOCTHU
HECOBEPILIECHHOJIETHUX.

OCHOBHOM € LENbI0 UCCIEAOBAHUS SBIIAECTCS JETAIBHBIA aHAIN3 HEMELKOTO
YTOJIOBHOTO TpPaBa HECOBEPIICHHOJETHUX, BKIIOYAIONIMI ONPEACIICHUE €ro
COJIep>KaHMs, MECTa B HEMEIKOM MPaBOBOW CHUCTEME, a Takke 3(P(PEKTUBHOCTH C
TOYKH 3p€HUs1 OOPHOBI C MOAPOCTKOBOM MPECTYIMHOCTBIO.

JUis noCTHKEHMs Ha3BaHHBIX 11eJieil ObLIM OCTaBICHbI KOHKPETHBIE 3aauu:

—  HCCIIENOBAaTh  BO3HMKHOBEHHME W Pa3BUTHUE  YIOJOBHOIO  IpaBa
HECOBEPILIECHHOJIETHUX;

— J1aTh OOLIYIO XapaKTEPUCTUKY YTOJIOBHOT'O IPaBa HECOBEPILICHHOJIETHHX;

—  pacCMOTPETh  BO3pAaCTHbBIE  IpaHULbBl B YIrOJIOBHOM  IIpaBe
HECOBEPILIECHHOJIETHUX;

— 0XapakTEepU30BaTh OTKa3 OT YIOJIOBHOTO IIPECIEAOBAaHWS B OTHOLIEHUU
HECOBEPILIECHHOJIETHUX;

— W3Y4YUTh MPABOBBIE NOCIIEACTBHS, PEIYCMOTPEHHBIE 3AKOHOM O CyAax JJis
HECOBEPILIECHHOJETHUX U YTOJIOBHBIM KojekcoM DPT.

OCHOBHBIMM METOJAaMU HAYYHOTO MCCIIEJOBAaHUS, NPHUMEHIEMBIMA IIPU
HAllMCaHWM JaHHOW paOoThl, OBLIU: ONUCATENbHBIN, CPAaBHUTEIHLHO-TIPABOBOM,
MCTOPUYECKUM, CHCTEMHBIN.

[IpoGnema  OTBETCTBEHHOCTH  HECOBEPIIEHHOJETHUX IO  YTrOJOBHOMY
3aKOHOJIATEIBCTBY 3apYOEKHBIX CTPAH HAIILJIAa CBOE 3aKPEIJICHUE B UCCIIEI0BAHUSIX
H.N. Ilpsxunoi, B.II. Hlynwiosa, M.B. Typenkoro, 2.b.Mensaukosoii, H.B.
Ky3nenosoii, ®.M. PemernukoBa, B.II. Peuna, A.A. Hepcecsn, A.B.
CepebpennukoBoit, T.M. KimtokanoBoir, H.E. bopucosoii, ®.[lladdmraiina,
O.Illmoxtep, M.Bebepa, M.doc, B.boiimbke, I1.AnpOpexta, VY.AiizenOepra,
X.Octennopda, A.boiima, B.Xaiinma, ®./ronkens, I'.Hokarepa, P.bpynnepa,
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X. dumepa, X.Ilronepa-lllnpunropyma, P.-I'Xepua, I'.Kaizepa, P.Jlemnna,
VY .Meiiep-OneBanb, K.Huxkca, K.IIerepc, X.IIneBuxa, P.Cuseprca,
A.Bonpaen6epra u 1pyrux aBTOpOB.

Hecmotpst Ha MHOr0OOpa3ue NCTOUHUKOB, HAM HE YIAJIOCh OOHAPYKHUTh HAYYHBIX
nyOJIMKalUiM, MOJIHOCTHIO TIOCBSAIICHHBIX BBIOPAHHOW Teme. BeposiTHO, OCHOBHBIMU
MPUYMHAMU 3TOMY TOCITYKWIH JUIMTEIbHOE OTCYTCTBHE IOJHOIIEHHOIO HAyYHOIO
oOMeHa C 3amaJHOEBPONECHCKUMHU CTPaHAMH, a TAaKKe TPAIUIIMOHHOE TNPHIAHNE
npobsieMe YroJOBHOM OTBETCTBEHHOCTH HECOBEPIICHHOJIETHUX B COBETCKOM U
POCCUMCKOM HayKe JUIIb BTOPOCTEIICHHOIO 3HAUEHHUs IO CpaBHEHUIO ¢ Oosee
OOIIMMU YTOJIOBHO-TIPABOBBIMU MHCTUTYTaMHU.

B pabore wucnonp3yrorcs pe3yibTaThl KPUMHUHOJOTHUYECKUX HCCIICIOBAHUNA
HeMenkux crnenuanuctoB (B. Xaitnna, P. Itopn, ®. ronkens, I'.Illmuca, V.
Hupnaiixuepa, A. boiima, X. Octennopda u Ipyrux), 3aTparuBaroiiye Mpexe BCero
KPUMHUHOJIOTUYECKYIO XAPAKTEPUCTUKY MOJAPOCTKOBOM MPECTYIMHOCTH, a TaKkKe
3¢ (HEKTUBHOCTh MPUMEHEHMSI K HECOBEPIIICHHOJICTHUM Pa3jIMYHbIX MEP YroJIOBHO-
IIPAaBOBOT'O BO3JICHCTBUS.

BoimmyckHas kBanmudukaiioHHass padoTa COCTOMT W3 BBEICHUS, JBYX IJIaB,

3aKITI0YCHUS, ONOIMOTparUECcKOro CIUCKa.



1 OCHOBBI 1 OCOBEHHOCTH YTI'OJIOBHOM OTBETCTBEHHOCTHU
HECOBEPIIEHHOJIETHUX

1.1 Hcropus BO3HUKHOBEHUS u pa3BUTHS YTOJIOBHOTO npasa

HCCOBCPIICHHOJICTHUX

B wucropum yrojaoBHOro mnpaBa MOJOJIOCTh MPECTYIIHHMKA BCErja Bela K
CMSTUYCHUIO HAKa3aHWs, B OCHOBE YEro JIeKAJIO 3HAHHE O TOM, YTO
HECOBEPUICHHOJIETHUE, HAXOIAIIUECA B MPOLIECCE PA3BUTHUA U, KaK MPABUJIO, CIIIE
HE TMPUCIIOCOOJECHHBIE K XU3HU B OOIIECTBE, HE MOTYT OBITh MPUBICYEHBI K
OTBETCTBEHHOCTH 32 CBOM MOCTYIIKH TEM K€ CIIOCOOOM, UTO U B3POCIIBIE.

[Ipu3Haku 3TOro moAXxoja MOYKHO HAaWTH YK€ B «YTOJIOBHOM YJOXEHUU O
CyJax, KaparwluXx CMEPTHOH Ka3HbIO»' 1532 T., Tak HA3bIBACMOI «Kaponune».
Kaponmna coxepkana crnenuaibHble MPEANUCAHUS U1 «MOJOABIX BOPOBY», WIIH
i1 Mosioxke 14 et (cT.164), B OTHOIIIEHUH KOTOPBIX BMECTO MPEAYCMOTPEHHOU B
MOAOOHBIX CIIy4asiXx CMEPTHOM Ka3HU JOJDKHO OBUIO TPUMEHSTBCS TEIECHOE
Haka3aHue (Kak mpaBuiio, Mopka). Eciu ke pedb nuia o OOJIBIION WU OMacHOM
Kpa)ke, TO MOTJU ObITb HaKa3aHbl U T€ HECOBEPIICHHOJETHHUE, KOTOPBHIM OBLIO
«oko10 14 mer»’, u Yy KOTOPBIX «3JIOW YMBICEJ MOXET BOCIIOJHUTH HEIOCTATOK
BO3PACTa» ; K TAKMM IPECTYIHHKAM MPHMEHSINCh MMYIICCTBCHHBIC, TEICCHBIC
HAKa3aHWs, a TaKKXE CMEpTHAs Ka3Hb. Ha ciydail coBepmieHust Ipyrux JIEIMKTOB
KaponuHa crnennaibHbIX TPEANUCAHUN HE COAEpKalla M OTChUIajia K APYruM
MCTOYHUKAM IIpaBa.

DTa OTChUIKA BeJia K TOMY, 4TO B IIEpUO OOIIETo MpaBa, TO €CTh A0 KOHIa 18
B., YTOJIOBHO-TIPABOBOE OOPAIICHUE C MOJIOIBIMU MIPECTYITHUKAMU B 3HAUUTEIILHON
Mepe OIpeaesaoch HayKor. MCXOMHBIM MYHKTOM JUIsl 3TOTO OBLJIO PUMCKOE U

KaHOHHNYCCKOC I1paBo, a TaK¥KC €ro nocjacayromee Pa3BUTHC B

! KpamenunnukoBa, H.A., )Kunkosa, O.A. Vicropusi TocyaapcTBa U npapa 3apyOeKHBIX CTPaH.
Yacts 1. Yuebnuk g By3oB. — M.: U3narensctBo HOPMA, 2000. — C. 98.

? Tam xe. — C. 100.

* Yepumnosckuii, 3.M. XpecTomarus 110 BCeoOLIEN HCTOPUM TOCYAapCTBa U mpasa. — M., 1994, —
C. 56.
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MO3THECPETHEBEKOBON UTANBIHCKON topucnpynennun. Ero Obl1  paspabortan
tepmuH «doli capacitas» (J1atr.), peaIecTBEHHHK COBPEMEHHOW BMEHSEMOCTH.
[lpu >TOM paznuualioch TPU BO3pacTHbIe Tpymmbl: «infantsy (mo 7 ier),
«impuberes» (ot 7 mo 14 ner) m «minors» (ot 14 go 25 ner). YV «infantsy
BMEHSEMOCTh B cMbIcie «doli capacitasy B mpuHIMIIE OTCYTCTBOBajia, TOJHKO B
UCKITIOYUTENBHBIX CIydasX CyIbs JIOJDKCH ObLII HA3HAYUTH JIETKOE, COCTOSIIESE B
OuThe po3ramu HakazaHue — «poena arbitraria». [Ipu 3TOoM, MogUEPKUBAIOCH, YTO
HaKa3aHWe JeTeH MOJHKHO paccMaTpUBAThCA HE KaK HaKa3aHWEe B COOCTBEHHOM
CMBICJIC CJI0Ba, HO KaK BOCTIHTaTeNIbHAs Mepa. OHa MPUMEHSIIACH ISl TOTO, YTOOBI
«OCTaBHUTh y pPeOEHKA TITyOOKOE BIICYATIICHHE», U OCYIIECTBILIACH «IIPH JIETKUX
NPECTYIUICHUSX — POAWTEISAMH, TONCYUTSISIMUA M YYUTEISIMH, U TOJBKO IIpH
TSDKKHX [PECTYILUICHHSX — B Cy/IC HIIM TIOPbME CITYKAIIUMHU CYIa» .

B otHOmeHun «impuberes» HeoOX0aMMO OBIIIO ONIPEICIUTb, SIBISIFOTCS JTH OHH
«infantae pruximi» (7OCIOBHO — TOJBKO YTO BBIMICANINE U3 JETCKOrO BO3pacTa)
wim «pubertati proximi» (mouytu B3pocibiMu). [lepBbic B OCHOBHOM OCTaBaJIUCh
HCHaKa3yeMbIMH, BTOPbIC TOJBEprajiuch cchlike («regalatioy») uam momemniaauch B
Kapiep, K HUM NPUMEHSUIACh U TeJIeCHbIe Haka3aHus. B Tsokkux cimyqasx («militia
supine») u Tpu OTCYTCTBUH IIIAHCOB Ha MCIIPABJICHUE, IETH MOJIOXe 14 JieT Moriu
OBITh HaKa3aHBl CMEPTHOW Ka3HBIO, «TAaK KaK WX 371002 KOMIIEHCHPYET HEAOCTATOK
BO3pacTay.

«Minoresy (dakThuecku Ta BO3pacTHas Tpylma, O KOTOPOH HIAET pedyb B
COBPEMEHHOM YT'OJIOBHOM IPAaBE) JOJKHBI ObUIM HaKa3bIBATHCS MO 00ILEMY MPaBy
KaK B3pOCNIbIe, Kak mpaBuWio, myTéM «poena ordinaria». Jlumpe npu
HE3HAYUTEILHOM IMPEBBIMICHUH 14-JIeTHETO BO3pacTa WM MPU HAIMYUH OOJIBIION
HepasyMHOCTH («magna stupiditas») HakazaHue HEOOXOAMMO OBLIO CMSATYATh,
npudéM «CMATYEHHOE» IPAaBO PEKOMEHOBAJIOCh TMPUMEHATh B OCOOCHHOCTH
TOT/1a, KOTJla peyb IUIa O CMEPTHOHM Ka3HU. OIHAKO MCTOYHUKHU CBUACTEIHCTBYIOT,

4TO KCCTKOC, OPUCHTUPOBAHHOC TOJBKO Ha BO3MEC3JIMC U YCTPAIICHHUC YIOJIOBHOC

' Tlepraras, A.A. YrojoBHasi OTBETCTBEHHOCTh HECOBEPIIECHHOJETHHX II0 3aKOHOIATEIbCTBY
OeneparuBHoi PecriyOnuku ['epmanun: quc. ... KaHa. opua. Hayk. — KpacHosipck, 1999. —
C. 35.
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paBO TOTO BPEMEHU B MHOTOUYMCIEHHBIX CIIy4asX MPUBOAMIO K TPUMEHEHHUIO
CMEPTHOM Ka3HU U M0 OTHOIIEHUIO K HECOBEPIIICHHOJIETHUM.

B 3T0i1 CBSI3M CTOUT 3aMeTUTh, UTO MEPBbIC MPU3HAKK O0Jiee TYMAaHHOTO U
OpPUCHTUPOBAHHOTO HA BOCIUTAHUE pEArdupoOBaHUS HA MaJO3HAUYUTEIIBHYIO
MPECTYIMHOCTh HECOBEPIICHHOJETHUX COJEpPKAIM BO3HUKIINE B AMCTEpliaMe
(1595 r.) u pacnpocTpaHuBIIMECS B TEYEHHH JBYX MOCIEIYIONIUX BEKOB U BO
MHOTHX TOpOJaxX NPUHYAUTEIbHBIE J0OMa, 3aKIIOYEHHBIMA B KOTOPHIX OBLIH,
npasja, He TOJIbKO OECIPU30PHBIE MOJPOCTKH, HO U COBEPIICHHOJIETHUE OpOIATH,
a TaKXe acolUalibHbIC JIMYHOCTU. BaXKHBIM 1IaroM B 3TOM HaIpPaBJICHUH OBLUIO U
ocHoBanue B Pume (1703 r.) mamoit Knemencom Xl oGpasmoBoro ajisi CBOEro
BPEMEHU BOCIUTATEIBHOTO YUPEKICHUS IS HECOBEPIICHHOJETHUX, YeM Oblia
3aJI0’K€Ha OCHOBA CaMOCTOSITEILHOTO UCTOJHEHUSI HAaKa3aHUs B OTHOIIEHUU ATOU
BO3pacTHOM rpymnmbl. OpHako [0 co3aaHus 0co0O0ro YroJioBHOTO —IpaBa
HECOBEPILICHHOJIETHUX OBLIO €II€ 0YEeHb JIAIeKO.

Ha mnemenxoe oOmiee yrojiioBHoe TmipaBO (M Ha YroJIOBHOE IMPaBo
HECOBEPILIECHHOJETHUX) 18 B. B 3HAUUTEIBLHON MEpe MOBIUSIIO MPYCCKOE MPaBo, a
uMeHHo OOmee npaBo Ilpycckux 3emens 1794 r., ObiBlIeEe eAMHBIM COOpaHUEM
IPOKIAHCKUX M YrOJIOBHBIX 3aKOHOB. OHO cojepkano 4YETKME YKa3aHUS Ha
BO3pACT HACTYIUICHHSI YTOJIOBHOW OTBETCTBEHHOCTH: JI€TbMH CUMTAJIMCH JIMIA B
BO3pacTe J10 7 JIeT, HECOBEPIIICHHOIeTHUMH (Hem. unmutige) — mo 14 ner. [Tpuuém
JUISL JIWIl, HEe JIOCTUTIINX |4-JeTHero Bo3pacTa, ObLIM MPEIyCMOTPEHBI TOJBKO
BOCIIUTATENIbHBIC MEPHI; IS JUIl cTapiie 14 jJeT 0coObIX YrOJOBHBIX U YTOJIOBHO-
MPOLECCYAIBHBIX HOPM HeE cyliecTBoBaio. Peckpuntom I[IpaButenbctBa oT 25
anpenst 1796 r. Pa3pemiasioch MNPUMEHSATh YTrOJOBHOE HAKa3aHWE M K
HECOBEPIIICHHOJETHUM, OMSTh YK€ «ECIU 3JI0M YMBICE] BOCIOIHSET HEI0CTaTOK
Bo3pacta». HecopepimieHHoieTne ObLIO, TAKUM 00pa3oM, JIUIIb 0OCTOSTEIHLCTBOM,
CMSTYAIOIINM HAaKa3aHWE, HO HE HCKJIIOYAIONIUM YTOJIOBHYIO OTBETCTBEHHOCTD.
Hopmbl ipycckoro npapa MOBIUSIIM HAa OT/JEJbHBIE HEMEIKHE 3aKOHbI Hayasna 19
B., UYTO HAIUIO CBOE BBIpAKEHWE B MOAHATHU BO3pacTa abCOIIOTHON YrOJIOBHOM

orBeTrcTBeHHOCTH ¢ 8 net (baBapckuii YK 1813 r.) no 10, 12 ner u, HakoHel, B
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npenmectyromux npuHaThio YK Pelixa 3akonax, 10 14 ner. [{ns nun mosoxe 16
net (mo3nHee — 18 et u 21 rona) npexycMaTpUBaINCh CMSTYEHHbBIE HAKa3aHUS.

Jlpyroii myth u30pan ¢panmysckuii Yronoueii Komekc (¢pp. Code Penal)
1810 r. OH cBf3bIBAl HAYAJO MOJHOM YrOJOBHOM OTBETCTBEHHOCTH C
JOCTHKEHHEM 16 JIeT, OJJHAaKO OTKAa3aJiCd OT YCTAHOBJICHUSI BO3PACTHOU TpaHUIIbI
a0COJIIOTHON HEBMEHSIEMOCTH. YTOJIOBHASI OTBETCTBEHHOCTD MPECTYITHUKA MOJIOXKE
16 yier 3aBHcena OT TOro, 00J1a/1aJ1 JIU OH Tak HazbiBaeMoi «discernement» (To ectb
WHTEJUICKTYaJlbHOM BO3MOXKHOCTBIO paszlIMYeHUs] MpaBa MU HE TMpasa). ITO
dbpanuysckoe npeanucanue Obu1o mnepensto I[lpyccuerr (1851 r.) u baBapueit
(1861 r.). Tak, cornmacHo YK Ilpyccun, ecnu auio mojoxe 16 et onpaBasIBaiy,
TO €r0 MOIJIM NOMECTHTh B HCIPABUTEIBHOE YUPEXKJECHUE Ha HEOIpeNeTICHHbIN
CPOK, KOTOPBIA 3aBUCENI OT YCMOTpPEHHUS aIMHUHHCTPAIMH YUYPEKACHHUS (HO HE
Oonee, ueM 10 noctkeHus 20 jier).

CrnenyromumM BaXHBIM 3aKOHOJIATEIbHBIM akKTOM Ha 3ToM Iyt O0bu1 YK Peiixa
1871 r., nerictBoBaBmMi BILIOTH 10 1923 r. B §§55, 57 on ycranoBumi Bo3pact
YTOJIOBHOM OTBETCTBEHHOCTH B 12 JieT, a BO3pacTHyw rpymmy oT 12 go 18 ner
NpU3HAI «OTHOCHTEIHHO BMEHSEMOI» (aHAJOTHYHO (PAHIy3CKOMY TEPMHUHY
«discernement»).  Jluma, BXozasmMe B JAaHHYIO  BO3PACTHYI  TPYIIY,
ONpaBABIBAJINCH, €CIM OHU IMPHU COBEPILIEHUU NPECTYIUIEHUs He o0aanaiu
CIIOCOOHOCTBIO K  OCO3HAaHHWIO MPOMCXOIANIET0o. B ciaydae  BBIHECEHHS
ONpaBAATEILHOTO  MPUTrOBOpAa  BCJEACTBUE  HE3PEJNOCTH WM  OTCYTCTBUS
HAQ/JISKAIIET0 OCO3HAHUS, MOTJIO TIOCIEAOBaTh TIOMEIICHHE TOIPOCTKAa B
BOCTIUTATEIIbHOE WJIM HCIIPaBUTENILHOE YUpexaeHue. B mHOM ciydyae HakazaHue
HECOBEPIICHHOJIETHEMY JIOJDKHO ObUIO Ha3HAayaThCsl B TNpeleax MEexAy
PEeIyCMOTPEHHBIM 3aKOHOM MHHHMYMOM pa3Mepa HakKa3aHWs JaHHOTO BHUJA U
NOJIOBUHOW  MaKCHUMaJbHOTO  pa3Mepa Haka3aHHWi 3a COOTBETCTBYIOLIEE
npectymiieHne. HecMOTpsi Ha KaXyIIyrocss IPOrPECCUBHOCTb 3aKOHOJATENbHBIX
HOBEJIJI,  pe3ydbTaThl WX  TPUMEHEHHUS  OICHUBAIOTCA  KaKk  KpaiHe
HEOJaronpusTHBIE: OHM HE TOJIbKO HE YIYUILIWIHA TOJOKEHHE C Ha3HAUeHHEM

HECOBEPILICHHOJIETHUM TIOPEMHOI'O 3aKJIIOUEHMs, HO U ell€ Ooblle ycyryouiau

12



ero. Yucno peuuansa y 12—-18-netHux ObLIO MpPU 3TOM y HECOBEPIICHHOJIETHUX
3HAYNTEIIHHO BBIIIIE, YEM Y B3POCIBIX."

JIBU>KeHue, IpUBEILINE K HOSIBJIIEHUIO YTOJIOBHOTO npaBa
HECOBEPILICHHOJIETHUX B €r0 COBPEMEHHOM IMOHMMAaHHWU KaK CaMOCTOSITEJIbHOM,
OTJIMYAIOLIEHCS 10 CYIIHOCTH W 3aJadaM Oco0OM OTpaciu IpaBa, Hayaldach B
I'epmanun B 1890 1. TO ecTh B TO Bpems, Korja Iuia BceoOmas pedopma
HEMEIIKOTO YTOJIOBHOTO TpaBa. BaXHO OTMeTHTh, 4TO mpeoOpa3oBaHUE B
YrOJIOBHOE TPAaBO HECOBEPLIEHHOJIETHUX OBLIM YAaCThIO YCUIIMM MO pedopMe BCETO
YTOJIOBHOTO MpaBa U MO3TOMY JIOJDKHBI paccMaTpuBaThCsl B KoMiuiekce. Pedopma
YTOJOBHOTO MpaBa HECOBEPIICHHOJETHUX 3aHsJIa 3HAYMTEIbHOE MECTO B OO0IIeH
KPUMHHAJIBHO-TIOJIMTUYECKON IporpaMmme BBLIAKOLIETOCS HEMELIKOT'O
kpuMuHanucta @panna ¢on Jlucra u ocHoBanHoro uM MexayHaponHoro Corosza
KpUMUHAJIUCTOB. JIMCT paccmaTpuBai IMpoOsieMy MOJAPOCTKOBOM MPECTYHHOCTH
KAaK ONACHYK CTYNEHb Ha IyTH K «IIPUBBIYHOW» IPECTYIHOCTH BO B3POCIOM
Bo3pacte. Yxke ¢ 80-x romoB («MapOyprckas nporpamma» 1882 r.) oH u
BO3IJIaBJIsieMasi UM «COBPEMEHHasl IIKOJIa» HAayKd YroJIOBHOrO IpaBa TpeboBaiia
3aMEHbl OCHOBOIIOJIAraoIIero MPUHIHUIIA CTApOro YroJOBHOTO IpaBa — Kapbl,
BO3JIassHUSI — HA CHEUUAIbHYIO IPEBEHLMIO B OTHOLLIEHUHN NPECTyNMHUKA. CMBICIIOM
HOBOTI'O NpaBa JOHKHO OBLJIO CTaTh HE BO3ME3UE 32 YACTO COMHUTEIbHYIO BUHY, a
npenoTBpalieHue OyAylMX MPecTYIJIEHUH, C TMOMOIIbI0 «BOCIHTATEIbHON
peconMaIn3am) MpaBOHAPYLIUTEIS.

WNHuTepHanmoHallbHbIE KOHTPECChl M0 TiopemMHou nosiutuke B Pume (1885 r.),
[TerepOypre (1890 r.), a Takxke 3aceganusi Coro3a KpUMHUHAIUCTOB B bproccerne
(1889 r.) m bepue (1890 r.) 3aHMMaNKCh MPOOJIEMON pPACTYIICH MOAPOCTKOBOM
MPECTYMHOCTH KaK CJEACTBHEM MOTEPU COLMUAIbHBIX KOpPHEH, OOHHUINAHUS BCE
OOJBIINX CJIOEB HACEJICHHs] B MHIYCTPUAIbHOM OOIIECTBE U CBSI3aHHOM C 3TH
NOTPEOHOCTHIO MOJIOAEKHU B «BOCIUTaHUM». BaxkupiM Obu10 U 3acenanue Coro3a B

1891 r., OCHOBHBIM BOIIPOCOM KOTOPOTO OBLII BOIPOC O TOM, B KAKOM HaIpaBjIeHUU

' Bapeimena, K.A. Vcropuueckuii ananus yrojosHoi moautuku ['epmanuu (1871-1945 rr.) //
[TpaBo. — 2015. — Ne 4. — C. 186.

13



JOJDKHBI  WATA  pedOopMbl  YTOJOBHOTO TMpaBa HecoBeprieHHoJeTHUX. [lo
pe3ynpTaTamM ero paboThl BBIIIA KHUTa TOJ OOmmIel penakuuen mpodeccopa
Anmnenuyca, HaszbiBaBiasics «OOpamieHue K O€CHpU30pPHBIM U MPECTYIMHBIM
MOJIPOCTKaM M TpeuiokeHus mo pedopme» (1892 r., bepaun), umMeHHo 3ToM
KHUTOM OBLIO TMOJIOKEHO HAayaji0 COOTBETCTBYIOIIETO HANpPABJIICHHS B HAy4yHOU
muteparype. Copepskaniuecss B HEl MpeiokKeHus: 1mo pedopMme 3akiIoyalnch B
CJIEAYIONIEM: TOJHATh BO3PACT YrOJIOBHOM OTBETCTBEHHOCTH C 12 no 14-16 ner;
MIOCTABUTh BMEHSEMOCTh HECOBEPUICHHOJIETHETO B 3aBUCHUMOCTh HE TOJBKO OT
OCO3HAHWSI MM YrOJIOBHOM HAKa3yeMOCTU JEesSHUA, HO M OT BO3MOXHOCTH
(GbopMHpOBaTH CBOIO BOJIIO B COOTBETCTBHUM C 3TH OCO3HAHHMEM; OTKAa3aTbCid OT
YKECTKON aJIbTEpHATUBBl NPU HA3HAYECHUHM IPABOBBIX IMOCIEACTBUI, COIIACHO
KOTOPOHM, €CIIM HECOBEPIICHHOJETHUN TNPHU3HAETCS BHUHOBHBIM, TO €MY
Ha3HA4YaeTCs YroJIOBHOE HAKa3aHWE, a €CJIM ONpaBIbIBA€TCS — MPUHYIUTEIBHOE
BOCIIUTAaHUE B CIIECIIUATBHBIX YUPEKICHUSX.

B 1992 r. cocTosuicst caMblii G0IbIION GOPyM HEMEIKHX FOPUCTOB', KOTOPBIiA
Ha CcBOéM 26-M  KoHrpecce Ha3zBal  pedopMy  YroJIOBHOTO  IpaBa
HECOBEPILECHHOJIETHUX «TJABHBIM BOMPOCOM» M MOTPEOOBaJI BEAEHUSI YCIOBHOTO
OCYXKJICHHSI U 3aMEHY HaKa3aHUs BOCHUTATEIbHBIMH MEpaMH. JTU K€ BOIPOCHI
MOJHUMAIUCh U Ha 27-M KoHrpecce B 1904-1905 rr.

B 1909 r. nmomyuumno CBOM TI€pBBIE IUIOJBI W JBHXKEHHUE 34 CO3/IaHUE
CHEIMATM3UPOBAHHBIX CYJIOB MO JieiaM HecoBeplieHHoJeTHUX. [logo0HbIe Cy/ibI
pasblue npyrux crpad 3anana Bo3Hukiu B CIIIA; B ['epmannn pacnpocTtpaHeHue
aMEPUKAaHCKOTO OIbITa HA4yaloCh C JOKIaJa, cAedaHHoro Bo dpaHkpypTcKoM
opuandeckomM odrectBe npodeccopom dporiertaniem B uioje 1907 r. Jlokman
coliepkasl cooOiieHne 0 YuMKarckoMm cyJie M OCHOBBIBAJICA HA JIaHHBIX OTYeTa
AMEPHUKAHCKOW TIOPEMHOM KOMHCCHUU U JIMYHBIX BIIEUYATJICHUSIX ABTOPA. Y YEHBIM
ObLTM  JaHBI HEKOTOpHIE PEKOMEHIAIIMU IO HCIOJIH30BAHUI0 aMEPUKAHCKOTO

OMbITA: MpEeAarajJoch Mepeaarh IACWCTBOBABIIMM B ['€pMaHMM y4YacCTKOBBIM U

' YronoBHOE 3aKOHOJATENLCTBO CcTpaH EBpomelickoro corosza: yued. mocodue / mox pen. A.H.
ExoB, H.A. CensikoB. — M.: Apxanrensck, FOmutep, 2005. — C. 59.
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meddEHCKUM cyaam Jiena 0 HECOBEPIICHHOICTHUX, BKIIOYUB B UX COCTaB OJTHOTO
CHEIUATN3UPOBAHHOTO CY/IbI0, KOTOPOTO MOYKHO OBLIO HAAETUTh W (PYHKITUIMU
TOMEUNTENBCKON BIacTH . JIOKIa ObUT IOJI0XKEH B OCHOBY OPTaHHU3ALMH IEPBOTO
cyla mo jenam HecoBeplieHHoneTHuX ['epmanum otkpeitoro Bo ®pankdypre 1
suBapst 1908 rona. DTOT ¢y B OTIWYHME OT aMEPUKAHCKOTO HE ObLI aBTOHOMHBIM B
cocTaBe OOHIIero cyja OJHOMY M3 €ro 4WIEHOB Ha TOJ JaBaJUCh JBONHBIC
MTOJTHOMOYHMSI: BO-TIEPBBIX, PACCMOTPEHHUE BCEX JIEN O HECOBEPIICHHONCTHHX 12-18
JIET, MOACYJHBIX YY4acTKOBBIM U IeP(HEeHCKUM cyjaM (BKItoYas OCYIECTBICHUE
MPEABAPUTEILHOTO PACCIIEIOBaHMS); BO-BTOPBIX, OINEKYHCKOE IPOU3BOJACTBO B
OTHOILIEHUHM MAaJoJIETHUX. Takoe COCIMHEHUE KapaTeIbHBIX U MOIMNEUUTEIHCKUX
GbyHKIHUU B pyKaxX CyJIbH BBICOKO OLIEHMBAJIOCH crienranucTaMu. Yke Kk 1909 rony
nonoOHeIe cyabl nossuinchk B Kensne, bpecnay, bepnune, IltyrTrapre u apyrux
ropojiax, a k 1912 r. ux xoam4decTBo BO3pociio a0 212.

[lepBas mupoBas BoiHa NpuHEcIa ¢ cCOOOM HUKOT/AA MPEXKIE HE BUIAAHHYIO
BOJIHY TMOJIPOCTKOBOM TMPECTYNMHOCTU U OECHPU30PHOCTH, YTO OOYCIOBHIO
NPUHSATHE HOBBIX HOPMATHUBHBIX aKTOB B  O0JacTM  OTBETCTBEHHOCTH
HecoBepieHHoJeTHUX. B 1919 r. MuHuCcTepCcTBOM IOCTULIMM OBLT pa3padoTaH
[Ipoext VK, rme AeTsiM M HECOBEPIIEHHOJIETHUM Obllla TOCBSIIEHA OTIEIbHAs
rJiaBa, B MOCJIEAYIOIIEM M3BJICUEHHAs] W3 Hero W Ha3BaHHas «IIpoekT 3akoHa o
Cylax JJisi HeCOBeplleHHOJeTHuX». B ¢eBpane 1923 r. gaHHBI NOpPOEKT coO
3HAYUTETHHBIMH TOMPaBKaMH ObUT MPHUHSAT MapJaMEHTOM U BCTYNWJI B CHIIy C 1
saaBaps 1924 r.

3aKkoH O cyJax il HECOBEpUIEHHOJETHUX 1923 r. ObLI PEBOJIOIMOHHBIM
SBJICHMEM, HACTOSIIUM OTKpBITHEM B oOmacT Hemenkoro mpaBa. (O0a
MocjaeAoBaBIINX 3a HUM 3akoHa (1943 u 1953 rr.) ObuIM JMIB SBOJIIOIUEH
COJIEpIKaIUXCA B HEMEIIKOM IMOJI0KEeHUU. FIMEHHO € 3TUX MOpP HE TOJBKO JEIHHUE U
BHHA B COBEPILIEHUHU NPECTYIUICHHS, HO U JIMYHOCTh MOJIOJOTO MPAaBOHAPYIIUTENS

CTaJIn HOCHTPOM BHHMAHHUA YI'OJIOBHOI'O IIpaBa HECOBCPHICHHOJICTHHX. Hogas

' Menbuukosa, D.B. IIpaBocyaue 1o [e1aM HECOBEPLUIEHHONETHUX: UCTOPHS M COBPEMEHHOCTb.
— M., 1990. — C.30.
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CUCTE€Ma MPaBOBBIX MOCJEACTBUU MOJYUHSIACH BEAYyIICH HIee WHIAUBUIYaIbHO-
MPEBEHTUBHOIO  BOCMHUTaHUSA. B  HOBOM  3aKOHE€  HECOBEPIICHHOJETHUE
burypupoBasii HE Kak «MaJE€HbKHE B3pOCHbIE», HO pacCMaTPUBAIUCh Kak
CaMOCTOATEIBHBIN (DEHOMEH CO CBOMMH TICHUXOJOTHYECKUMH, OMOTOTHICCKUMU H
COLIMAJIbHBIMU OCOOEHHOCTSIMHU.

boumn ocymiecTBieHsl MHOTHE TpeOoBaHUs pedOpMaTOpOB: MOJIHAT BO3PACT
YTOJIOBHOM OTBETCTBEHHOCTH 110 14 JieT; B cucTeMy NPEANOCHIJIOK BMEHIEMOCTHU
BBEJICHA COIMATIbHO-3KOHOMHUYECKAsI 3PENIOCTh; MPOU30LIET OTKa3 OT CMEPTHOU
Ka3HU, TOMENICHUS B MPUHYUTEIbHBIA IOM M BCEX MO30PAIIUX TOMOJTHUTEIBHBIX
HaKa3aHWU; BBEJCHBI aMOyJIaTOPHbIE M CTAllMOHAPHBIC BOCIUTATEIIbHBIE MEPHI, a
TaKK€  OTCpPOYKAa  WCIOJHEHWS  HaKa3aHUs, MPEAyCMOTPEHbBl  0COObIC
neJaroruyeckue TpeOOBaHWS K TpoLeccy MO JellaM HECOBEPIIEHHOJIETHHX
(McKITIOYeHUE OOIIECTBEHHOCTH, OTPaHUYEHUE TPUHITUIIA TYOIMYHOCTH) U JIp.

Opnako 3akoH O cyJax Julsl HeCOBEPIICHHOJIETHUX 1923 1. ObLI JUIIL TEPBHIM
1aroM Ha JaHHOM MyTH, peOpMbl HA TOM KOHUMTHCS HE Moriu. B konue 30-x
roJIoB Ha4yajaoch AKTUBHOE npeoOpa3zoBaHue YTOJIOBHOTO npaBa
HECOBEPILICHHOJETHUX, YTO OBUIO TECHO CBSI3aHO C PEXUMMOM HalMOHAJ-
compasiu3ma. OcobsimMu [Ipennucanusmu ot 1 anpens 1940 roma u 10 centsiOps
1941 rona st TOAPOCTKOB OBLIIM BBEJACHBI IOHOIIIECKUI apeCT U HaKa3aHHUE B BUJIC
JUIIEHUs] CBOOOBI Ha HeoNpeneneHHbIH cp oK. Ha ocHOBe 3TMX HOBOBBEIECHUU
3akonoM Peiixa 1943 1. OBUI0O HW3MEHEHO BCE  YIOJIOBHOE  IPaBO
HECOBEpIICHHOJIETHMX. OTHBIHE B CBOEW MaTepUaIbHO-MPABOBOM YacTH OHO
MOKOUJIOCh Ha TPEXUWIECHHOM [IeJIEHUHU TMPABOBBIX TOCIEICTBUN (CaHKIUIN)
MPECTYIUICHU HECOBEPILIEHHOJIETHUX Ha BOCIIUTATEJIbHBIC MeEpBHlI,
NPUHYIUTEIbHBIE MEpbl W JMIIeHue cBoOoabl. Kpome Toro, pomyckanockh
HA3HAUYCHUE YTOJIOBHOTO HAaKa3aHHWS C HEOMPEICICHHBIM CPOKOM OTOBIBAHUSI.
Crasio BO3MOKHBIM CTUPAHHE BO3PACTHBIX IPAHUIl, YTO MO3BOJSIIO B «TSHKKUX
cllydasix» Haka3bIBaTh JeTel yxke ¢ 12 ner, a Takke, — XOTs 3TO MPOTUBOPEUHIIO
caMOM CYIIHOCTM 3aKoHa O cyAax J/Jisi HECOBEPUICHHOJETHUX, — MPUMEHSTh

06]1166, YTOJIOBHOC IIPaBO K JIMIaM, HC JOCTUITHHUM 18-neTHero BO3pacTa. bruia
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OTMEHEHA OTCPOYKA MCHOJHEHUs Haka3aHus. [lo MuHHUCTEpCKOMY pacnopsKEHUIO
OBLUTIO BBEJICHO 3aHECEHUE OTMETKU O CYIJUMOCTA B TPYJIOBYIO KHUXKKY U
o0si3aTeslbHOE COOOIIeHHe O Hed 1Mo MecTy ydeObl uid padoTel. s «He
MOAJAIONINXCA BOCHUTAHUIO HECOBEPIICHHOJIETHUX, COBEPUIMBIIUX TSHKKUE
MPECTYIUICHUS» MO0 aIMUHUCTPATUBHOMY pacnopsbkeHuro meda nomumuu B 1940
r. ObUIM YUYpeXJEHbI ClielhalibHble TpyAoBbie sareps (Hem. Jugendschutzlager).
O4eBUIHO, UTO 3TH PENPECCUBHBIE UBMEHEHHS ObUIM TECHO CBS3aHbI C HAI[MOHAJI-
COITMAJIUCTCKOM MJICOJIOTHEM.

B nauvane 50-x romoB, Ha ¢goHe mpoxoauBiield B I'epmanun peopmbl Bcero
YTOJIOBHOTO MpaBa, €ro «PacCyUCTKU» OT YCTAPEBIIMX MOJOXKEHUU M YACTUYHOU
MojiepHu3aIy, npaBoBoii Komuter Hemerkoro byHaecrara paspaboral, mo ero
MHEHHIO, COBEpPUIEHHO HOBBIM JOKYMEHT — 3akOH O cynax i
HECOBEPIICHHOJETHUX, MPUHATHIA napiaMeHToM 4 aBrycta 1953 r. ImeHHO OH 1o
Cell JIeHb SBISETCS OCHOBHBIM HCTOYHUKOM IIPABOBOTO PEryJUPOBAHHS B
paccMmarpuBaeMoit ooacTu. [1o cpaBHEHHUIO CO CTaphIM 3aKOHOAATEIHLCTBOM B HEM
yAAJIOCh JTOOWTHCS CYIIECTBEHHBIX YJIYUYIIEHWH MO JBYM 3HAUYUMBIM BOMPOCAM:
OBbLJI BOCCTAHOBJIEH MHCTUTYT OTCPOUYKHM MCIOJHEHHUs Haka3zaHus (C 00s13aTeabHOM
MIOMOIIBI0 HECOBEPIICHHOJIETHUM B MEPHUO/] UCTIBITATEILHOTO CPOKA, OKa3bIBAEMOM
CHEIMATbHON COLMATBHON CiIyk00M), a Takke MNpPeayCMOTpeHa BO3MOXHOCTh
MPUMEHEHHUSI YTOJIOBHOTO TIpaBa HECOBEPIICHHOJIETHUX, XOTS U C OOJBIIUMU
OTrOBOpPKAaMH, K MOJIOJIBIM JItO/IsIM B Bo3pacte 18-21 ropa.

JlanpHeniee  pa3BUTHE  YIOJIOBHOI'O  IIpaBa  HECOBEPILICHHOJETHUX
MPOUCXOMIIO HEMOCPEJACTBEHHO Ha TMPAaKTUKEe, B paMKax TaK Ha3bIBAEMOU
«BHYTpeHHEH pedopMbl». XapaKTepHBIMH TEHACHIMSIMHU 3ToM pedopmbl depes
MPAaKTHKy cTamo: 1) CcHwkeHHe uucia (OPMaTbHEIX (HA3HAYACMBIX depe3
MPUTOBOP) CAHKIMHU B TMOJb3Y YBEJIMYEHUS HMCIOJIB30BAHHUS BO3MOXHOCTEH MO
He(hopMaTbHOMY TIPEKpaIIeHHI0 Tpoliecca coryacHo §§ 45, 47 3akoHa o cymax

JIUIS. HECOBEPILICHHOJIETHUX; 2) anmpoOalius U MOCTEIeHHAasT WHCTUTYIIHMOHAI3aIUs

' Xaiinu, B. IOBenansnas roctunus Ha mytd K XX| Beky // FOpuauueckas nmogroroska. — 1991, —
Ne 11. - C. 899.
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«HOBBIX aMOYJIAaTOPHBIX MEp», T.€. OOIIECTBEHHO MOJIE3HBIX PabOT, COIMAIBbHOM
OIIEKH, KYPCOB COLIMAJIBHOI'O TPEHUHIa, BO3MEILIEHUS Bpela U MEAUALINHN, KOTOPbIE
HOCHJIU «TIOJIEP>KUBAIOIINMA, TOMOTAOIIUH, YIyUIIaOIUi COUAIbHBIE IIAHCHI U
CTOCOOCTBYIOIIMI MHTETPAIMN» XapakTep; 3) BHITECHEHHE CTAIlHOHAPHBIX
CaHKIUI B MOJIb3Y aMOYJIaTOPHBIX, TO €CTh HE CBSI3aHHBIX C JIMILEHUEM CBOOOIBI;
4) pocT NMpuUMEHEHHs CHELMATU3UPOBAHHON ONEKH CO CTOPOHBI IOMOIIHMKA Ha
NEPHO]I UCIIBITATEIBHOIO CPOKA, KaK CIIEICTBHE YBEJIMUYEHUS HA3HAUEHUS CyAaMu
YCIIOBHOT'O OCYKICHHUS.

BerynuBmmii B cuity 1 gexa6ps 1990 r. IlepBblii 3aKk0H 0 BHECEHHH U3MEHEHUIM
3akoHa 0 cynax s HecoBepeHHoneTHUX oT 30 aBrycra 1990 r. mo cytu cBoei
ObUl HampaBJ€H Ha 3akpemieHue «pedopmbl 3akoHa O cCynax s
HECOBEPILICHHOJIETHUX Yepe3 MpakTUKy», €€ YHUPUKAUUIO W BOCIOJHEHUE
OYEBUIHBIX NpoOeNoB. B MOTHBHpPOBKE COOTBETCTBYIOIIETO 3aKOHOMNPOEKTA
YKa3bIBAIKMCh CIEAYOIKE Leau — «0onee 3((EeKTUBHBINA yuyeT BOCHUTATEIbHOU
uaen» U ycuieHne 3((PEeKTUBHOCTU CUCTEMBI MPABOBBIX IMOCIEACTBHI «B IJIaHE
NPEBEHIMH ¥ TIPEIOTBPAIICHNS PELUANBa»”. HOBBI 3aKOH TpeTyCMaTpHBAacT, B
YaCTHOCTH, CJIEAYIOIIME Ba)KHble pPEePOpPMALIMOHHBIE MOJIOKEHUS: PaCHIMpPEHUE
BO3MOYKHOCTEH «HE(hOpPMaIbHOTO» MPEeKpalleHus yroJoBHOro mpoiecca (§ 45);
BBEJICHHE HOBBIX QJIbTEPHATHBHBIX YTOJIOBHOMY HAKa3aHUIO (B TOM 4YHCIE U
amOynaropubix) Mep (§ 10); pacmupeHue katajora o0O0sS3aHHOCTEH WyTeM
BBEJICHUs OOIIECTBEHHO MOJE3HbIX paboT (§ 15); panuoHansbHOE paclIUpeHUE
NPUMEHEHUs1 YCJIOBHOro ocyxaeHuss u orcpouku (§ 21 II. 30); ymydmeHue
(GYyHKIMOHUPOBAHUS CIIY>KObI TOMOLIY MOJAPOCTKOBBIM cynam (§ 38); yBenuueHue
BO3MOXXHOCTEl OTKa3za OT mpeaBaputTenbHoro 3akmtoueHus (§68. 70-72a);
OTTpaHUYECHHE MPUMEHEHHUsS apecTa Ha MEepuoJl CBOOOJHOIO0 BPEMEHHU U OTMEHY

HaKa3aHH:A ¢ HCOIIPCACICHHBIM CPOKOM OTOBIBAHHSI.

' Xaiinn, B. FOBenansHas roctunus Ha nmyta K XX| Beky // FOpuauueckas moaroroska. — 1991, —
Ne 11. - C. 900.

? Xaiinn, B. Bkian B Iepmanuto // Pazsutue TEHIEHIMN U aKTUBUCTOB PEPOPM B IOBEHATIBHBIX
Toprax B cpaBHeHuu. — 1997. — Ne 1. — C. 19.
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HecMoTpsi Ha CBOIO TIPOTPECCHBHOCTh, HOBBIM 3aKOH BCTPETHI OOJIBIIE
KPUTUKH, 4eM on00peHus. Ilociennee Hamwio TO, YTO 3aKOHOJATENb, HAKOHEL,
BHEC B TEKCT 3aKOHA LEJbIA pANl YK€ MOJYYUBIIUX CBOE PACIPOCTPAHECHHUE Ha
MpPaKTUKE HOBEUI B OTHOLICHUM OOpallleHHs] ¢ HECOBEPIICHHOJICTHUMU
npecTynHukamMu. KpuTrka jke 3arparuBajia HEpPEUIMTEIbHOCTh MPEANPUHSITHIX
11aroB, KOTOpbI€ OBbUIM CJeJaHbl JIUIIb MOCe NECATUIICTHUX YCHIIUN, — «IlIary B
NPaBUJILHOM HANpaBJICHUH JIOJDKHBI CIENOBaTh Apyrue, 0ojee cMmensie U Oolee
3pesIbie» .

Kpome Toro, 3auactyro mpakThka He NpUAECPKUBANIACh MPEII0KECHHON HOBOU
KOHIICMIIMM  YrOJIOBHOTO  TIpaBa  HECOBEPIICHHOJIETHUX. B dacTHoCTH,
MPOTUBOPEYAINE PECOLUANN3AIMNN CTAlMOHAPHBIE MEPbI, — 3a HUCKIIOYEHUEM
yOpa3IHEHUsS] JIMIICHUST CBOOOABI C HEOIPEICICHHBIM CPOKOM OTOBIBaHUSI U
CHI)KCHUSI TIPUMEHEHUsI apecTa Ha TEepHuoji CBOOOJHOTO BpPEMEHH, — TaK U HE
HaIlJTM CBOET0 OTPAKEHUS HA MPAKTUKE, HE TOBOPS YKE O MOJTHON UX OTMEHE.

Cerogus oOmienpu3HaHHa HEOOXOAMMOCTh AajibHEHIIUX pedopm B 00iacTu
YTOJIOBHOTO TIpaBa HECOBEPUIEHHOJIETHUX. Ero KOHLENIMs KaK CaMOCTOSATEIIBHOTO
YTOJIOBHOTO TIpaBa MOJABEPraeTCsl CEPbE3HBIM KPUTUUECKUM 3aMeuaHusiM. B aToi
CBS3M YKa3bIBAETCS, UYTO OOCIIaHWE CO3JaTh JPYyroe, Jydllee MOJOICKHOE
YTOJOBHOE TMPaBO TaK W HE OBLJIO BBINOJIHEHO, TaK KaK OCHOBHOM MPUHIIUII
YTOJIOBHOTO TIpaBa HECOBEPIIEHHOJETHUX — OBbITh YIOJOBHBIM IPaBOM,
OPUEHTUPOBAHHBIM TPEXKIE BCEro HAIIMYHOCTh MPECTYIHUKA U €r0 BOCIHUTAHUE,
HUKOTZA HE OBUI B IOJNHOH Mepe OCYIIEeCTBICH.. HEKOTOPHIMH YUCHBIMH
yTBEPKJAaeTCd Jaxe, YTO YroJIOBHOE IIPaBO HECOBEPUICHHOJETHUX B €ro
COBpeMEHHOU (opme SBIsSETCA JJIs HECOBEPIICHHOJICTHETO TMPABOHAPYIIUTEIS
HEJIOCTATOYHO SICHBIM, TIPUMEHSIETCS TMPOU3ZBOJIBHO U TIOATOMY C TPYJIOM
noaaaeTcss noHnMmanuto. I[lo 3Tol mpuyYMHE PEIKO YJAcTCs U MPEeayCMOTPEHHOE

YTOJIOBHOC IIPABO HCCOBCPIICHHOJCTHUX «BOCHHUTATCIIBHOC BOBI{GﬁCTBHG». KpOMe

CokonoB, A.B. CoBpeMeHHBIE MHCTHUTYTHl MOJIOJIEKHOM IOJUTHKH B EBporme: ucropus
CTaHOBJICHUS U pa3BUTHA // BecTHUK MexyHapoaHbIx opranuzanuii. — 2009. — Ne 1 (23). —
C.91.
> bubuk, O. H. BBenenre B 10BEHANILHOE yrojoBHOE NpaBo I'epManuu: ydeGHOE moOcoOue. —
Omck: OMmckuit rocynapctBeHHbiid yHuBepcuTeT uM. d. M. Jloctoesckoro, 2009. — C. 22.
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TOro, MO WX MHEHUIO, BOCHUTATEIbHAs KOHLEMIMUS 3akoHa O CcyJax s
HECOBEPIIICHHOJETHUX KaK 0CcO00ro, YroJIOBHOTO IpaBa HE COOTBETCTBYIOT
KPHTEPHSIM IIPABOBOIO IOCY[apCTBa’.

B kadecTBe OCHOBHBIX TMPAaKTHUYECKUX MPOOJEM yroJOBHOTO IpaBa
HECOBEPILICHHOJETHUX  CErOJHS  BBIACISIOT  IEPENOJHEHHE  YTOJIOBHO-
UCIIOJIHUTENbHBIX YUPEXKICHUN (B OCOOCHHOCTU YUPEXKJIECHUU MpeBApUTEIHLHOTO
3aKJIIOYCHHUS), YCUIICHUE PEMPECCUBHBIX HACTPOCHUM B CHUCTEME MOJIOJICKHOU
IOCTULIMH, CIIUIIKOM OOJBIIYI0 MPOJOJIKUTEIBHOCTh YTOJIOBHOTO IpoIlecca IIO0
JleJlaM HECOBEPUICHHOJIETHUX, a TaKXKE pacTyllee Ha3HAYeHUE NOAPOCTKaM
MPEABAPUTEILHOTO 3aKJIIOYEHUS W JIPYTHX CBSI3aHHBIX C JIMIIEHHEM CBOOOJbI
CAHKIHIH.

Kpome TOro, ykaspiBaeTcs Ha OTCYTCTBHE pECOLMAM3ALUM B MPOLECCE
OTOBIBAHUS CBSI3aHHBIX C JIMIIEHUEM CBOOOJBI HakazaHUN U HEIPHEKTHUBHOCTD
YTOJIOBHOTO TpaBa HECOBEPIIEHHOJIETHUX (M €ro MpaBOBBIX IMOCJIEACTBHUI) Kak
CTpaTeruu couuanuianuu B menoM. Jlanee, ormedyaeTcss HEOOXOAUMOCTh BBEICHUS
po(eCCUOHANBHBIX CTAHJIAPTOB MO OTHOIICHHWIO K COLUANBHBIM PaOOTHUKAM H
COIIMAJILHBIM TMearoraM, paboTalollUM B COBPEMEHHOW CHCTEME YTOJOBHOIO
IIpaBa HECOBEPIICHHOJIECTHUX.

[To sTO¥ mpuUuYMHE BBIABUTAIOTCS TpeOOBaHUsA 00 yMpa3gHEHUH YTOJOBHOTO
MpaBa HECOBEPUICHHOJETHUX, a B KayeCTBE AJbTEPHATHUBBI MpPEIJIaracTcs
OrpaHHYeHIe OOIIEro YroJIoBHOTO IpaBa”.

CylleCcTBYIOT TakXe€ JIOBOJBHO PENPECCHUBHBIE MPEITIOKEHUS YKECTOUCHHUS
YTOJIOBHOTO TpaBa HECOBEPIICHHOJIETHUX, pa3paOOTaHHbIE MapIaMEHTCKOM
bpakuueir  XpHUCTHAHCKO-IEMOKPATUYECKOTO H  XPHUCTHAHCKO-COIUAILHOTO

Cor3oB. Ha ocHOBe «pacTymiero Hacwiausi MU DJKCTPEMHU3Ma» HMH ObLIO

' bubuk, O. H. BBeenre B 10BeHAIbHOE yroJIoBHOE IpaBo I'epManuu: ydeOHOE mocoOue. —
Owmck: Omcknii rocynapcTBeHHbIH yHEBepcuTeT nM. ©. M. Jloctoesckoro, 2009. — C. 25.

? YronosHoe mpaBo 3apy0exHbIX rocyaapcers: OOmas 4acTh: yuyeOHOe mocodue / moj ped. u ¢
npenuci. U. 1. Ko3zouknna. M.: Omera-JI, MHCTUTYT MeX1yHapOAHOIO ITpaBa U 3KOHOMUKHU HM.
A. C. I'puboenona, 2003. — C. 135.

> bubuk, O. H. BBenenre B I0BEHAILHOE YroJIOBHOE IpaBo I'epmaHuu: yueOHOE 1MOCOOHE. —
Omck: Omckult rocynapcTBeHHbI yHuBepeuTeT uM. @. M. Jloctoesckoro, 2009. — C. 22.
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MPEIIOKEHO TPUMEHEHHE KO BCeM 0€3 UCKITFOUCHHS MOJIOJIBIM JIFO/IsIM cTapiie 18
JeT oOIlero yroJoBHOTO IpaBa; a TaKXKE YCWICHUE CAHKIMOHUPOBAHUS IO
OTHOLIEHHID K  HECOBEPIICHHOJIETHUM, COBEPIIMBIIMM  HACHUIIbCTBEHHBIE
MPECTYIUICHUA. TeM He MEHee, 3TU NPENJIOKEHUS CTOJKHYJIUCh C BOJIHOU
BO3MYILIEHHON KPUTUKHU B HAYYHOMU JINTEPATYPE.

B nacrosiiiee Bpemsi Bce yaille yKa3bIBaeTcs Ha HE0OOXOAMMOCTb OOHOBJICHUS U
YAaCTUYHOIO MpeoOpa3oBaHusl YroJIOBHOTO IMpaBa HecoBepuieHHOIeTHUX. Co Beei
OYEBHIHOCTBIO TPeOYeTCs peannsalys B HeM HOBBIX MaeH . B pamkax TpeGyemoit
pedopmebl oxxkupaetcs npunatue [Ipoexkta Broporo 3akoHa o BHECEHUN U3MEHEHUN
B 3aKOH O CyJax Il HECOBEPUIEHHOJIECTHUX, TJIABHBIMU TMOJOXEHUSIMUA KOTOPOTO,
M0 BCEM BEpPOSATHOCTH, OYIyT ClEAyIOIIMe: OTKa3 OT JHIICHUS CBOOOJbI
BCJICJICTBUE «BPEJIHBIX HAKJIOHHOCTEH»— CHUXKEHHE MHUHHMAJIbHBIX CPOKOB
JUIICHUST CBOOOJIbI HECOBEPIUICHHOJIETHUX W JMKBHUJALUS HHCTUTYTa OTCPOUYKU
HA3HAYCHUS JINIIIEHUS CBOOO/IbI; MOBBIIIIEHUE BO3pACTa MPUBIICYCHUS K YTOJIOBHOMN
OTBETCTBEHHOCTH JI0 16 Jer; pacuiupeHue o0JlacTU TMPUMEHEHHUSI YCIOBHOTO
JUIICHUST CBOOOJBI, OTKAa3 OT TaKWX KaTEropuil Kak BOCIHTATEIbHBIE MEPhl U
NPUHYAUTEIbHBIE MEPbl, B TMOJb3Y €IWHOM KATErOpUU BOCIUTATEIIHHBIX
MEPOTIPUATUNA, YIydllIeHHEe BO3MOXHOCTEH HeopMaabHOrO MpeKpanieHus
mpoliecca; OrpaHUYeHHEe MPUMEHEHUS MPEeBAPUTEIBHOTO 3aKiIoueHus K 14-15-
JIETHUM OOBHHSIEMBIM; MOJIHOE BKIIFOUEHUE MOJIOJBIX JIFOJIeH B Bo3pacTe oT 18 et
70 21 roga B yroJIOBHOM TpaBe HECOBEPIICHHOJIETHUX; YETKOE (OPMYITHPOBAHUE
MPUHIMIIA COPA3MEPHOCTH KaK BEPXHEro Mpeieia BCEX PEaKIMi YroJIOBHOIO
MpaBa HECOBEPIICHHOJIECTHUX.

BBuay ycnenrno pa3zBuBaronuxcsi aMOyJIaTOpHbIX Mep (K mpUMepy, TaKuX, Kak
MeJualus, BO3MEIIEHHWE BpeEla, COLMAIBHO-TIEIAroruyeckas omneka) U Jpyrux
KOHCTPYKTHUBHBIX MOJIEJIE YpEeryJIupoBaHMs KOH(JIMKTa YTrOJOBHOTO IpaBa
HECOBEPIIICHHOJIETHUX, MO 00IIeMy MHEHHIO, JODKHO pa3BUBAThCA naibline. «B

OCHOBE CBO€H KOHCEpPBAaTMBHOE, C TMOKMMH CPEJCTBAMHM pPEArMpPOBaHUS, XOTA U

' bubuk, O.H. BBenenue B I0BEHAJILHOE YrOJIOBHOE MpaBo Iepmanuu: y4eOHOE mocoOme. —
Omck: OMmckuit rocynapctBeHHbI yHUBEpcUTET UM, ©. M. JloctoeBckoro, 2009. — C. 32.
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Kapawliee B CiIy4yasX COBEPUICHUS TSXKKUX MPECTYIUICHHM, YrOoJIOBHOE IPaBO
HECOBEPIICHHOJIETHUX BCE €IIe JaeT MIaHC HauboJjiee MOIXOAIIMM 00pa3oM
pearupoBath Ha MPoOIEMbl HHTEIPALIHH MOJIOBIX JIIOICH» .

[TonBoast UTOT BBILIEU3I0KEHHOMY, MOKHO YTBEpKIaTh cienytoiiee. Mcrtopus
HEMEIIKOT'O YTOJOBHOI'O IIPaBa 3a PacCMATPUBAEMBINA MEPUOJ CBHUIETEIBCTBYET O
TOM, YTO HECOBEPILICHHOJIETHE MPECTYIIHUKA BCETJa BBICTYNAJIO0 OCHOBAHHEM K
Oojiee TyMaHHOMY pEIICHUIO BOMpoca 00 YroJOBHOM OTBETCTBEHHOCTH
MPEACTABUTENEH AaHHON Bo3pacTHOM rpynmbl. C Havyana 16 B. u BIIoTh 10 20-X
roJIOB MPOIIJIOTO CTOJETUSI YrOJIOBHAS OTBETCTBEHHOCTh HECOBEPIICHHOJIETHUX
peryavpoBajiach NPEUMYIIECTBEHHO OOIIMM YroJOBHBIM MpaBoM. OjHako B
pe3yJibTare aKTUBHOW JESITEIbHOCTH COLMOJOTHYECKON IIKOJbI YTOJIOBHOIO
IIpaBa, a TaKKE JABWIKEHHs 3a CO3JAaHHME MOJIPOCTKOBBIX CyAoB B 1923 1. B
['epManuu ObUT MPUHST CHEIUATBHBIA KOMIUIEKCHBIM HOPMAaTHUBHBINA aKT — 3aKOH O
Cylax g  HECOBEpIICHHOJIETHUX, OOBEAVMHUBIINN  MaTEepHAIbHO- U
MPOIECCYyaIbHO-TIPABOBBIE HOPMBI B 00JIACTM  YTrOJOBHON OTBETCTBEHHOCTHU
NoAPOCTKOB. IMEHHO C €ro MpUHSITHEM LIEHTPOM BHUMAHHS YTOJOBHOIO MpaBa
cTaja JIMYHOCTh HECOBEPIIECHHOJETHEro MpaBoHapymuTens. B yactHocTH, 3akoH
MPEAYCMOTPESl HOBYIO CHCTEMY YIOJIOBHO-IIPABOBBIX MEp pEarupoBaHUs Ha
MPECTYIUIEHUS MOAPOCTKOB, MOAYMHEHHYIO UJI€€ UHANBUYaTbHO-TTPEBEHTUBHOIO
BocnuTaHusi. COOTBETCTBYIOIIME TMOJIOKEHHS HAIILJIM CBOE Pa3BUTHE B 3aKOHAxX O
cyaax juisi HecoBepieHHoneTHUX 1943, 1953 u 1990 rr. Ceroans npeamnoJiaraeTcs
nanbHeiee pedopMupoBaHrue 3aKkoHa O Cylax JUisi HECOBEPIICHHOJETHUX, B
MIEPBYIO OUepe/lb B HAMPABJICHUH €r0 JaJIbHEHIIEH rymaHu3anuu. TakuM oopa3om,
OYEBUJHA OJHOHAIPABICHHOCTh B HCTOPUYECKOM PA3BUTUH  HEMEIKOTO
3aKOHOJIATEIbCTBA B 00JIACTH YTOJOBHOM OTBETCTBEHHOCTH HECOBEPILIEHHOJIETHUX
B IUIAaHE €ro IMOoCJeN0BaTeNbHOM ryMaHu3auuu. Ha OCHOBaHMHM 3TOro MOKHO

TOBOPUTH O (MTOATBEPAKIAECHHON UCTOPUUYECKH) ONPABJAHHOCTU U MPOTPECCUBHOCTU

' JlecaTh TE3UCOB Ui TOJMTUKM HPECTYIMHOCTH C 4YyBCTBOM Mephl // HoBas yrosjosHas
mouTuka. — 1998 — Ne 2, — C.24.
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BO3MOXHO Ooiee I'YMaHHOT'O nmoaxoaa K HCCOBCPIICHHOJICTHUM

MIPaBOHAPYIITUTEIISIM.
2.2 llonsarue u oOmas XapaKTepUCTUKA YTOJIOBHOTO npasa
HECOBEPIIICHHOJICTHUX

OcHOBOW cO37aHUA W Pa3BUTUS CHELUAJIBHOIO YrOJIOBHOTO IpaBa Jisl
HECOBEPIICHHOJICTHIUX TOCIY)XKIJIO BceoOIee TNpu3HAHUE FOHOCTH OCOOBIM
NepHoJIoM, TPeOyIOIUM OT 00IIecTBa M TrocyJapcTBa MPUHIIMIUAIBHOTO WHOTO
pearupoBaHus Ha JEBHAHTHOE MOBEACHHE JIMI, HAXOIAIINUXCS B FOHOM BO3pACTE.

CuuTaercs, 4TO JKU3HEHHAS 3M0Xa CO3PEBAHUS MOJIOJBIX JIFOAEH MPEACTABIISIET
co0Oll HE YCTOMYMBOE COCTOSIHHE, HO OIpEEICHHBIA MEepexXoaHbIN mpoiecc. B
pe3yabTare HEIOCTaTOYHOM 3pesioCTd U OOYCJIOBJICHHOCTH CBOUX JIEUCTBUMI
ah()EKTUBHBIMU COCTOSIHUSIMM M HMHCTHUHKTaMH, MOJIOJIOM 4YEJIOBEK IOCTOSHHO
HAXOJUTCS B OMPEICIICHHOW CTENEHU B COCTOSIHUM «HOPMAaJbHOM aHOManun». B
Ka4EeCTBE CYIIECTBEHHOW XapAaKTEPUCTUKU BPEMEHU CO3PEBAHUS PACCMATPUBAIOTCSA
HapyIIEHUs B SMOIMOHAIBHOU cdepe, a UMEHHO BHYTPEHHSSI HEYBEPEHHOCTD,
HEYPAaBHOBEIIEHHOCTh, TMPOTUBOPEYMBOCTh, HEMOCIEAOBATEIBHOCTh, a TAaKXKe
JaOMIIBHOCTh BCETO BHYTPEHHETO COCTOSIHUS MOAPOCTKOB. [lo 3Toil mpuunHe
3a4aCTyI0 TOBOPAT O XapaKTEPHOM IS HUX «TATEe K NPUKIIFOYEHUSIM», «BBIXOJIE U3
TPAHUI), «UCIBITAHUSIX XpaOpOCTH», «IPOOHOM TIOBEICHHM», a TakKkKe
«ImyOepTaTHON arpecCHBHOCTIN .

DTO «aHOMAJILHOE» COCTOSIHHE, COTJIACHO COBPEMEHHBIM 3HAHUSIM, €ile 0osee
YCUJIUBAETCSl C TOYKM 3PEHMS MpoIlecca akcenepanud. B ImpOTHUBONOIOKHOCTD
NPSKHUM dMoXaM, (PU3MUECKOe pPa3BUTHE MOJOMBIX JIIOACH CMECTUIIOCh BO
BPEMEHH, NPUYEM, UYTO OYEHb BAXKHO, OHO HE COBIAJACT C Pa3BUTHUEM
VMHTEJUIEKTYaJIbHBIM, B PE3yJIbTaTe HECOBEPUICHHOJETHUE HE 3HAIOT, KAK OHHU

JIOJDKHBI pearupoBaTh Ha HOBBIC JKEJAHUS M TOTPEOHOCTH CBOETO (Pu3MdecKu

' bubuk, O.H. BBenenue B I0BEHAJILHOE YrOJNOBHOE IpaBo Iepmanuu: y4eOHOE MOcoOMe. —
Omck: OMmckuit rocynapctBeHHbIl yHUBEpcUTET BM. @. M. Jloctoesckoro, 2009. — C. 36.
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Pa3BHBIIErOCST OPraHM3Ma’, 9YTO 3a4acTyl0 MPUBOAUT K OTKJIOHSIOMEMYCS
MOBEJICHHUIO.

[Ipusnaercs, 4YTo JUIsi HECOBEPIICHHOJETHUX XapaKTepHO OTCYTCTBHUE
HOPMATUBHBIX M IIEHHOCTHBIX OPHUEHTALIUH, KOTOPOE TaK¥KE MOXKET BECTU K
COBEPILEHUIO MIPECTYIICHUS. B 3TOM milaHe HEeCOBEPIIEHHOJIETHUE TIPEICTABIISIOT
060l 11 0BIIECTBA TAK HA3BIBAEMYIO KIPYIITY PHCKa»”.

XapakTepHble 11 HECOBEPIICHHOJETHUX YEPThI, OOYCIABIMBAIOIINE HX
COILIMOJIOTUYECKYI0O W OHOJOTUYECKYI0 O00O0COOJIEHHOCTh, OBLIM, B YaCTHOCTH,
cucrematmsuposansl O. [addurraitnom u B. boitaske:

e Mo0101 YEOBEK HAXOOUTCS B COCTOSIHMM MOCTOSIHHOTO PAa3BUTHSI CBOUX
WHTEJUIEKTYaJlbHBIX M BOJIEBBIX CHWJI, MO3TOMY OH HE MOXKET B PaBHOM CO
B3POCIILIMU 00bEME MPEAYCMOTPETh BCE (DAaKTUUECKHE TMOCIEIACTBUS CBOETO
JIESHUS. €My B PaBHOM CO B3POCIBIMU CTEIIEHU HE U3BECTHBI M YCTaHABIMBACMbIC
MIPaBOMOPSAIKOM TpeOOBaHUSI K OOIIECTBEHHOW >KU3HU. TOJBKO C JOCTHIKEHHUEM
OMPEICICHHONW 3PEJIOCTH OH BPAacTaeT B MHUP B3POCIBIX U MPUCIOCAOIUBACTCS K
ero Macmrabam. JlaHHBIA mporiecc oOydeHHs (WM COIMAIN3aluu) SBISICTCS
JIOCTAaTOYHO TPOJIOJDKUTEIFHBIM M YCIEX €ro B OOJBIION CTENEeHU 3aBUCUT OT
OKPY>KEHUS TTOAPOCTKA.

e BspocreHue sBisieTcss BpeMeHEM 0c000ro BHYTPEHHETO0 U BHEITHETO
HaIpSHKEHUSI, KOTOPOE BBI3BIBACTCS OHOJOTUYECKH — TIPOIECCOM  IOJIOBOTO
CO3pEBaHMS, COILMUOJIOTHUUYECKH — HEOOXOAMMOCTBIO MPHUCIIOCOOJICHUS K HOBOM
COIMAJIBHOM poJin. J1Jis yroJIOBHO- TIPABOBOTO OOpAIICHHsI C TIOJIPOCTKAMHU OTCIOJIA
BBITEKAET BBIBOJ O TOM, YTO BMEHSEMOCTh HECOBEPIICHHOJIETHUX MOXKET OBbITh
OTpaHUYEHA WM BOOOIIE MCKIIOUECHA Ojarogaps OOYCIOBJICHHOW IOJOBBIM
CO3pPEBAHUEM JYIIEBHON HEYPABHOBEIICHHOCTH.

e bosbmias ruOKOCTh, MOJATINBOCTh MOJOABIX JItoAeH. Toapko Mexay 25 u

30 rogamMu OKOHYATENbHO (POPMHpYETCS XapaKTep 4YEJIOBEKA, B 3TOM CMBICIE

' bubuk, O. H. Beenenue B 10BEHAILHOE YroJIOBHOE NPaBo ['epMaHuu: y4eOHOE MOCOOHE. —
Owmck: Omckuii rocynapcTBeHHbIH yHuBepeuteT uM. ©. M. Jloctoesckoro, 2009. — C. 37.

> Tam xe. — C. 39.

* Tam xe. — C. 40.
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KPUMHUHOJIOTUSI TOBOUT 00 0CO00W 3aBUCUMOCTH 3aBHUCHUMOCTH MPECTYMHOCTHU
HECOBEPILIECHHOJIETHUX OT PA3JIMYHBIX BHEIIHUX HUX BIIMSIHUU.

CymecTByroT W JApyrHMe€  IONBITKM  ONMCAaThb  XapakTEpHbIE  JUIA
HECOBEpIICHHONETHUX mpu3Haku. Tak, Y. Xendna mnpeactaBuws MHOPTPET
HECOBEPIICHHOJIIETHETO, OCHOBaHHBIM Ha Jud@depeHuHanuy  COLUUaIbHON

9 1.
3pCIIOCTH, C IIOMOIIBIO AYATUCTHYICCKHUX KATCTOPHUH ITPU3HAKOB .

HPU3HAKH TPUITUCHIBAEMbBIC IPOTHBOIOJIOKHBIC HPU3HAKH,
HECOBEPIIICHHOJICTHUM: COOTBETCTBYIOIINE B3POCIIBIM:
HE3aKOHYCHHOCTD Pa3BUTHS 3aKOHYEHHOCTb Pa3BUTHS
HOTPeOHOCTh B PYKOBOJCTBE H 3pPEJIOCTh B CAMOCTOSTEIIBHOCTh
npuMepe
HEYPaBHOBEIICHHOCTb YPaBHOBEIICHHOCTh
TaOUITLHOCTD YBEPEHHOCTH
OECTOKOMCTBO U HATOP MOCTOSTHCTBO
WHOM MHUp MpeCTaBICHUIN MPAaBUIIbHBIC MPEICTABICHUS
MOJIBEP>KCHHOCTD BIIHSHHUSIM YCTOHYMBOCTD K BIUSHUSAM
KOJICOaHUS B TIPOIIECCE CO3PCBAHMS 3aKOHYCHHBIN nporiece
CO3pEBaHMSI

Ha ocHOBe 3TOro NnpoOTHMBOIIOCTABIICHUSA aBTOP JAEJIAET BBIBOJ O TOM, YTO
HECOBEPLICHHOJICTHUE SBJISIIOTCS TAaKOM BO3PACTHOM KaTeropuem, KOTopas B
OTJMYME OT B3POCIBIX HE 00JafaeT ICUXOJOTUYECKUMHU TMPEANOChUIKaMU
3aKOHYEHHOT'O Pa3BUTHS HEOOXOIMMBIMH JJisi MPUMEHEHHS OOILEro yroJOBHOTO
IpaBa.

OcoOeHHOCTH TepHUoJa CO3pEBaHUSA C HEOOXOJAMMOCTBIO HAXOIAT CBOC
OTPAXXEHUE U B TMOAPOCTKOBOM mpecTynmHOCTH. C TOYKM 3pEHHS HOBBIX

COIIMOJIOTMYCCKUX KW COIMAJIBbHO-IICUXOJOI'MYCCKHNX Teopnﬁ, IMOAPOCTKOBAsA

' Xonda, FO. JlerepMUHAHTEL M CMBICI COAEPKAHUS TEPMUHA «MOJIOJEKE» B YTOJIOBHOM IIPAaBE
HECOBEpIIeHHOJIeTHUX. — MionxeH, 1975. — C. 80-81.
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IPECTYMHOCTh B HECTaOWJIBHOM (paze mepexojga OT JAETCTBa K B3POCIOCTH, C
Y4ETOM  CTAaTUCTHYECKUX  3aKOHOMEPHOCTEH,  CUMTAETCS  INPAKTUYECKH
«HOPMAaJIbHBIMY» SIBJICHUEM.

B nmenom  DOAPOCTKOBYHO — NMPECTYNHOCTb,  COIVIACHO  MOJy4YEHHBIM
KPUMHUHOJIOTUYECKUM JTAHHBIM OTJIMYAIOT CIICIYIOLI1E I1epr11:

® «OOBIYHOCTBY, «3MU30IUYHOCTDY U, KaK MPABUIIO, MAJIO3HAYUTEIHHOCTD:

e 00JIaCTh HE3aPETUCTPUPOBAHHON MOAPOCTKOBOM MPECTYIMHOCTH BO MHOIO
pa3 NPEBBIIAET KOJIUYECTBO NPECTYIUIEHUM, CTABIINX W3BECTHBIMM MOJIMLIMM; A B
OTHOILLIEHUU HECOBEPIICHHOJIETHUX M MOJOJBIX JIIOAECH MY’KCKOIO II0JIa MOYKHO
HUCXOJUTh W3 TOTO, YTO MOYTH KAXKIbIM W3 HUX COBEPIIWJI, 10 MEHBIIEW Mepe,
MaJIO3HAYUTEJIbHBIE IIPECTYIUICHUS,

® [IOJPOCTKOBAasi  IpPECTyIHOCTb IO  CBOEH  CTPYKType  sBIACTC
OOyCJIOBJIECHHBIM ~ PAa3BUTHEM M  MPEXOMSAIIMM  IIOBEJIEHUEM, IOCKOJIBbKY
OOJBIIMHCTBO HECOBEPUICHHOJETHUX IMPEKPAIAlOT COBEPIIATh MPECTYIUIEHUS CO
BCTYIJICHUEM BO B3pOCIBIM BO3pacT, JHOO COKpallaloT HUX J0 PEIKHUX
MaJIO3HAYNUTENIbHBIX JIESTHUN, KOTOpPbIE HE CTAHOBSATCS W3BECTHBIMMU IIOJULNH,
HanOoJiee MHTCHCUBHAS KPUMHUHAJIbHAS AKTUBHOCTb NPUHAMJICKHUT BO3PACTHOMN
rpynmne 14-18-netHux, a 3aTeM, B poIecCce B3POCICHUS, OHA CHUXKACTCS;

e QOJIBIIYIO POJIb B MPECTYNMHOM IOBEICHUH HECOBEPLIEHHOJIETHUX HIPAIOT
NeUIUTHI COMANIM3AIIH, TTOCKOJIbKY UMEHHO YIIEMJICHHbBIE B COIMATILHOM TLJIaHE
HOJIPOCTKH M MOJIOZIbIE JIFOJM OCOOEHHO YacTO PETUCTPUPYIOTCS MOJUIUEH B
Ka4yeCTBE NIPABOHAPYILUTEIEH;

® VYHUTHIBAS JIOJIFO MOJIOJIBIX JIFOACH B 00IIEM KOJIMYECTBE HACETICHUS, Ha HUX
NPUXOAUTCS  HEMPONOPIMOHAIBHO  OOJbINAas YacTh  3apPETUCTPUPOBAHHBIX
MPECTYIUICHUNA, TPUYEM peUb 3HECh HIET B OCHOBHOM O MAJIO3HAYMTEIbHBIX
JESTHUSAX.

OpueHTupysich Ha 3Ty cneuu@uKky, IpU pPearupoBaHUM Ha MOJIPOCTKOBYIO

NpEeCTYNMHOCTb HEMCEOKasd JOKTPHMHA HE YAOBOJLCTBOBAJIACh OTHOCHUTCIIBHO

' Tlepraras, A.A. YrojoBHas OTBETCTBEHHOCTh HECOBEPINEHHOJETHHX I10 3aKOHOAATEIbCTBY
OeneparuBHoi PecriyOnuku ['epmanun: quc. ... KaHa. opua. Hayk. — KpacHosipck, 1999. —
C. 56.
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OTrPaHUYEHHBIMHU U MO CBOMM IIEJISIM YacTO HEMOIXOSIIMMH CPEACTBAMH OOILIEro
yrOJIOBHOTO MpaBa, MOCKOJbKY IPUMEHEHNE K HECOBEPIICHHOIECTHUM CaHKIIUK
MPEIYCMOTPEHHBIX OOIIMM  YrOJOBHBIM IPAaBOM, CUMTAETCS HE TOJBKO
HEOIpaBJaHHBIM, HO U OMACHBIM ISl uX Oyaymiero pa3Butusi. CuuTaeTcs, 4TO
MOJIOJION YeNIOBEK, Pa3BUTHE KOTOPOTO €Il[e HE OKOHYEHO, UMEET IIPaBo TpeOOBaTh
OT 0OIIECTBA COBEPIICHHO APYrOr0 MPABOBOTO OOXOXKICHHS, YeM B3POCIBIL .
[ToaTomy, B 1enax MaKCHMajbHOW 3alIMTHI MOJPOCTKOB, y4eTa MX BO3PACTHBIX
WHTEPECOB U 0OECTeUeHHs] MHIUBUAYATU3UPOBAHHOTO MOJX0/Ia K HUM, HEMeLKas
YTOJIOBHO-TIPABOBasi HayKa HMCXOOUT U3 HEOOXOJUMOCTH OCOOOr0 YroJIOBHOTO
npaBa HecoBepIIeHHONIETHHX (HeM. Jugendstrafrecht).

VYT0J0BHOE MTPABO HECOBEPILIEHHOJIETHUX — 3TO «0CO00E YrOJIOBHOE MPaBO ISl
MOJIOZIBIX TPECTYMHUKOB, KOTOpPBIE KO BpPEMEHHU COBEPIICHHS MPECTYyIIICHUS
HaxXoAsATCsl B KPUTHYECKOM MEpeXOJHOW CTaAuM MEXAYy JETCTBOM U
coBepuieHHoeTHEM. OHO COAEPKUT COBOKYITHOCTh TEX MATEPUAIbHO-TIPABOBBIX U
MPOIECCYaTbHBIX MPEANUCaHu, KOTOPhIE B OTKIOHEHUE OT OOIIETO YrOJOBHOTO
opaBa pEryJupyloT MpaBOBOE pearMpoBaHUE Ha MPABOHAPYIICHHUSI TaKHUX
TPECTYITHAUKOB C YIETOM OCOGECHHOCTEH COOTBETCTBYIOMICH CTAMH PA3BUTHS» .

Takum  oOpa3oM, 1O CBOEMY  COACpPXAHUIO  YrOJOBHOE  IPaBo
HECOBEPIICHHOJIETHUX COCTOUT M3 HOPM, PErJaMEeHTUPYIOIIUX OCOOEHHOCTU
CAaHKIMOHUPOBAHMSI ~MOJIOJBIX JIIOACH (MaTepuaabHOE YTrOJIOBHOE TIPaBO
HECOBEPIICHHOJIETHHUX ), a TAK)KE MPaBUJI CyI0yCTPOMCTBA U YTOJIOBHOIO Ipoliecca
1O JieJlaM HECOBEPIIEHHONETHUX ((OopMallbHOE WM MPOLECCYaTbHOE YrOJIOBHOE
IIPaBO HECOBEPILECHHOJETHUX ). Ero 3aKkoHOaTEIbHYI0 OCHOBY COCTABIISIFOT: 3aKOH
O cyJax JJisi HeCOBEPIICHHOJIETHUX OT 4 aBrycrta 1953 . B pemakuuu ot 1 gexadps
1990 r.; PykoBogsuue monoxkeHus K Hemy oT 12 ¢despana 1955 r. ¢ yuerom
BHeceHHBIX B HUX 20 Mas 1980 r. uzmenenuif; 3akoH 00 UCTIOJHEHNWN YTOJIOBHOTO

HaKa3aHusg B BHUJE JIMIICHUSA CBOOOJBI; YroyioBHbIH Kojekc DPI'; TlomoxeHue o

' Tlepraras, A.A. YrojoBHasi OTBETCTBEHHOCTh HECOBEPINEHHOJETHHX I10 3aKOHOIATEILCTBY
®deneparuBHoit PecniyOnuku ['epmanuu: auc. ... Kauz. opua. Hayk. — KpacHosipek, 1999. —

C. 89.

> Vronosuslii kogexkc OPI. — M., 1996.
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MOPSAKE UCIIOJIHEHUS apecTa B OTHOIIEHUH HECOBEPIIEHHOJIETHUX MPECTYITHUKOB,;
YronoBHo-mporieccyanbHblii komekc ®OPIY, a Taxxke [lomokenwe 06 oTOBIBaHWUU
MPEABAPUTEILHOTO 3aKIIFOUEHUS.

3aKOH O Cynax i1 HECOBEPIICHHOJETHUX COACPKUT MaTepHAIbHbIE U
MPOIIECCYaAIbHBIE HOPMBI, KACAIOLINECS] HECOBEPIIEHHOJIETHUX U MOJIOJBIX JIFOJIEH
B Bo3pacte oT 18 mo 21 roma, mpuMeHsieMbI€ YIOJOBHBIM CYAOM MO J€jaM
HECOBEPIIICHHOJETHUX, @ TAKKE OXBATBhIBAET MOPSIAOK HCIOJHEHUS] HAKa3aHUs B
OTHOILLIEHUM H3TOW KAaTErOpuU IMpaBOHApywmuTenen. «Aapom» 3akOHAa Ha3bIBAKOT
MpEANUCaHnsl O TPABOBBIX IMOCIEJACTBUIX MPECTYIUICHUN HECOBEPIICHHOJECTHHX.
DOTH HOPMBI, UCXOJII U3 MPUYUH MPOUCXOKACHUS MOJPOCTKOBOM MPECTYIMHOCTH,
npemyiaraloT Takue (OpMbl pearupoBaHMM Ha HeEe, KOTOpbIe YUYUTHIBAIOT
OMOJIOTMYECKUE, TICUXOJIOTHYECKUE M COLMOJIOTMYECKHE OCOOCHHOCTH MOJIOMBIX
moned. OOBEKTUBHOM NPEANOCHUIKOW MPUMEHEHHS 3aKoHa O CcyJax s
HECOBEPILICHHOJETHUX SBJISIETCS COBEPIICHUE HAKa3yeMOro B COOTBETCTBUU C
oOmumu  npeanucaHusMu YK wiM  JIpyrux yrojoBHO-NPABOBBIX 3aKOHOB
MIPaBOHAPYIICHUSI.

[lo oTHOHIEHUIO K HOpMaM OOIIEr0 YroJIOBHOTO MpaBa 3akoHa O CyJax s
HECOBEPIIICHHONETHUX Kak lex specialis MOANEKHAT MNPEHUMYIIECTBEHHOMY
MPUMEHEHUI0; OOIMe TPEANUCAHUS TPUMEHSIOTCS K HECOBEPIICHHOJETHUM
TOJBKO TOTJA, Korja B 3akoHe He YycTaHoBieHo wuHoro (§2 3akona). Tak,
Hanpumep, aeucTByroT HopMmbl YK O@OPI', onpenensronme npusHaku pasinyHbIX
COCTaBOB MPECTYIUICHUH; HOPMBI, MPEyCMaTPUBAIONINE OCHOBAHUS MCKIIOUCHUS
YTOJIOBHOM OTBETCTBEHHOCTH M OIpaBJaHUsi OOBUHSEMOI0; MpaBUja O COy4acTHUHU
U TIPOY.

VYTroyioBHOE TPaBO HECOBEPIIEHHOJETHUX XapaKTEPU3YyeTCs 3HAYUTEIbHBIMU
OTIMYUSIMU OT OOIIET0 YroJIOBHOTO IpaBa, IrJIaBHBIM 00pa3oM, B IJIaHE HATUUHS
OOJBITIOTO KOJIMYECTBA YUHUTBIBAIOIIIUX BO3PACTHBIE 0COOEHHOCTH
HECOBEPIIICHHOJETHUX MPEANUCAHUUA. DTH MPEANUCAHUs KacaloTCsl, B OCHOBHOM,

CIICOHUAJIbHBIX IIPaBHJI O BMCHACMOCTH H 0COOBIX CpeacTtBs pearupoBaHrUA Ha
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MIPaBOHAPYIICHUS, O0YCIOBICHHBIX CIENU(PUKON YMCTBEHHOTO W HPABCTBEHHOTO
Pa3BUTHUS MOJIOABIX JIFOAECH.

B npoTuBomnonokHOCTh 00IIeMy YrOJIOBHOMY IpaBy, MOJIYUHSIOIIEMYCS UJIee
BO3ME3/IMs, YTOJIOBHOE TIPaBO HECOBEPIICHHOJIETHUX BBICTYNMAET OCOOBIM,
OPUEHTUPOBAHHBIM Ha UJCI0 UCIIPABJICHUS U CIIENUATIbHON IPEBEHIIUU YTOJIOBHBIM
paBoOM, B KOTOPOM BBIOOD U OIpeeNICHHE CAHKIIMU B IEPBYIO OUepeb 3aBUCST OT
TOTO, SBJISIIOTCS JIM OHU «HOJIXOASIIUMUY», «KHEOOXOAUMBIMUY» U «IOCTATOUHBIMI)
U yIepKaHUs IPEeCTyITHHKA OT peluanBa». TeM He MeHee, HeCMOTPS Ha CBOKO
000CO0JICHHOCTh, YTOJIOBHOE MPABO HECOBEPIICHHOJETHUX SIBISECTCS HACTOSIIUM
YIOJIOBHBIM TMPAaBOM, TaK KakK IMPEeAyCMaTPUBAEMbIE MM MEpPbl BO3ICUCTBUS
MPEANOCHIKOM ~ CBOEr0  NPUMEHEHUS  MMEKOT  COBEpILICHUWE  BUHOBHBIM
MPOTUBOIPABHOIO JICSIHUA, U, MO MEHBIIEH Mepe, OJHA U3 ATUX Mep (JUIIeHUue
CBOOO/IbI) KapaeT BUHOBHOE TOBE/ICHHE Yepe3 HaKa3aHue.

B 3101 CBSI3M TOBOPUTCS O TOM, YTO B YTOJIOBHOM IIPaBE€ HECOBEPILICHHOJIETHUX
HECOBEPIIICHHOJETHHE B HAUOOIBIIEH CTETIEHU MPUOIMKEHBI K CTaTyCy B3POCIbBIX,
IIOCKOJIbKY OHHU IIPUBJIEKAKOTCS K OTBETCTBEHHOCTH 3a KPMMHMHAJIBHO 3HAYMMOE
MOBEJACHUE. DTO JOKA3bIBAIOT, B YAaCTHOCTH, KaK IMPOUCXOKICHHUE YTOJIOBHOIO
mpaBa HECOBEPIIECHHOJETHUX OT OOIIEro yrojoBHOTO MpaBa (MU B JTOH CBS3U
IIOJYEPKUBAECTCSA, YTO YIOJOBHOE IIPABO HECOBEPIICHHOJIETHUX HE SBJSAETCS
CaMOJIOCTaTOYHOM MPaBOBOW 00JIACThIO), TaK M T€ PaMKH, B Mpeaenax KOTOPbIX
IPOMCXOAUT MHTEPIPETALXs YTOJIOBHOIO IPAaBa HECOBEPLIEHHOJETHUX C TOYKHU
3pEHHUS MMPABOBOM JOIrMATUKU U ITPABOBOM CUCTEMATUKU. B 11e710M 0TMEYaeTcs, 4To
YrOJIOBHOE MPaBO HECOBEPIICHHOJIETHUX HE SBJISETCS HHU  KJIACCHUYECKUM
YTOJIOBHBIM TIPAaBOM, HU aBTOHOMHOM MPABOBOW CHUCTEMOM, HO KOJIEOIETCS MEXKITY

2
9TUMHU ABYMS TCHACHIUSAMM .

Ilepraras, A.A. YTroioBHas OTBETCTBEHHOCTh HECOBEPIICHHOJIETHHX I10 3aKOHOAATEIbCTBY
OeneparuBHoii PecriyOnuku ['epmanuu: quc. ... KaHa. opua. Hayk. — KpacHosipck, 1999. —

C. 90.

>V poCCHMICKOro 4YMTarelis B OTOM CBA3M MOXET BO3HMKHYTH BOIIPOC O TOM, YEM K€ SBJIAETCS
YrOJIOBHOE MPABO HECOBEPIICHHOIETHUX — OTAEIBHOM MPaBOBOM OTPACIBIO JIMOO JIMIIL YaCThIO
o0miero yroioBHOro mpaBa? B HeMeUKOH MOKTpUHE 3TOT BOIPOC SBISETCA CHOPHBIM, U
OOJIBIIMHCTBO CHEIHAINCTOB CKIOHSIOTCS K TOMY, UTO YTOJIOBHOE MPAaBO HECOBEPIICHHOJIETHUX
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['oBopss 0 CymHOCTH COBPEMEHHOIO HEMEIKOTO YrOJIOBHOTO MpaBa
HECOBEPUICHHOJICTHUX CIIEAYeT TaKXe 3aMEeTUTh, YTO C CaMOro Hadaia
BO3HUKHOBEHHUS JIUCKYCCHUM O Pa3BUTUHM CAMOCTOSTEIIBHOTO YTIOJIOBHOTO IIpaBa
HECOBEPUICHHOJIETHUX, MPOTUBOCTOSIA JIBA PA3JIMYHBIX HANPABICHUS IO BOIIPOCY
o0 oOpamieHud ¢ IOHBIMH HpaBOHapyHII/ITeJISIMI/Il. [IpuBepKeHIbI TIEPBOTO
BBICTYIAJIM 3@ PEArupOBAHUE HA MPECTYIMHOCTh HECOBEPIICHHOJIETHUX C MOMOIIBIO
€UHOMN CUCTEMBbI YUCTHIX BOCIIUTATEIIBHBIX MEP (MMEETCs B BULy TaK Ha3blBaeMasi
«oJHOKOJIeHHas» cuctema). CTOPOHHMKH JPYyroro MHEHHS BBICKA3bIBAIUCH 3a
CYIIECTBOBAHUE YTOJIOBHOTO MpaBa W ISl FOHBIX IPABOHAPYIIUTEICH, OJTHAKO C
00s13aTeNIbHBIM TPEBPAIIEHUEM €r0 C IOMOIBI0O BBEACHUS BOCIUTATEIIBHBIX
MOMEHTOB B 0CO00€ YTrOJIOBHOE MPABO («IBYXKOJIEHHAs CHCTEMA).

Peur uaer o AByX mpeoOnafaroldXx B EBPONEHCKUX CTpaHaX CHCTEMax
YTOJIOBHOTO IIpaBa HECOBEPIIECHHOJICTHUX: OOIECTBEHHO-TOCYAapCTBEHHON (HEM.
Wohlfahrtsmodell) u ctporo ropumuueckoit (Hem. Justizmodell). TIlepras
XapaKTepU3yeTcsl MUPOKUM YCMOTPEHUEM JIWII, YIIOJTHOMOUYECHHBIX HAa MPUHSITHE
pelieHn; BOCIHUTAHUEM H  HWHIUBHAYaJU3UPOBAHHBIM  OOXOXJICHHEM C
HECOBEPIIICHHOJETHUMH MPU YYaCTUU COIMATIBLHBIX PAOOTHUKOB, MCHUXOJOTOB U
ME€/1aroroB; paclIupPEHHbIM MPUMEHEHUEM MPEKPAICHUs YTOJOBHOTO Ipolecca B
OTHOIIIEHUHM HECOBEPIICHHOJETHUX; UCXOIHBIM IOCYJapPCTBEHHBIM pearupoBaHUEM
Ha YTOJIOBHO-TIPOTUBOMNPABHOE U MTPOCTO OTKIIOHSIOIIECECS MMOBEAECHUE TTOPOCTKOB.
Ota cuctema xapakTepHa, B yacTHOCTH, 111 benbruu, [lonsmm, Hlotnanauu.

IOpunnueckass mMoaenb CUCTEMBI YrOJOBHOTO IIpaBa HECOBEPIIEHHOJIETHHX,
HaNpOTHB, CTABUT HA MECTO BOCHUTAHMUS YTOJIOBHOE HAKa3aHWE, a Ha MECTO
WHJVBUAYAJU3UPOBAHHOTO,  BPEMEHAMHU  OTHOCUTEIBHO  HEOIPEIEICHHOTO
«OOXOXKJICHUS» — MPOINOPIMOHATIBHBIE TMPECTYIUICHUIO CAHKIIMU, Ha3HayaeMbIe
IOpUCTAaMU B TIpollecce MPUHATHSA (HOPMAIbHBIX HOPUANYCCKUX pelreHui. [l

IOPUIMYECKON MOJENU XapakTepHO OoJjiee paHHEE HACTYIUIEHHE YTrOJOBHOM

MPENICTaBISIET COO0M «CaMOCTOSITENBHYIO MOJICUCTEMY» OOIIEro YrOJIOBHOTO TpaBa, XOTS U B
CIIeIIMaIbHOM JTUTEPATypPE €0 3a4acTyI0 HAa3bIBAIOT U CAMOCTOSATEIILHOM MPABOBOM OTPACIIbIO.

' bubuk, O. H. Beenenue B 10BEHAILHOE YroJIOBHOE NpaBo ['epMaHuu: y4eOHOE MMOCOOHE. —
Omck: Omckult rocynapcTBeHHbI yHUBepeuTeT uM. @. M. Jloctoesckoro, 2009. — C. 47.
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OTBETCTBEHHOCTH (MHOTJA C CEMU — JECATH JIET), & TaK¥Ke TOXKJIECTBEHHOCTb
COCTaBOB NPECTYIUICHU B YTrOJOBHOM MpaB€ HECOBEPIICHHOJETHUX W OO0IIEM
yrojiloBHOM TipaBe. OmucaHHas MOJeNb CyllecTByeT B ABcTpun, Huaepnannax,
Anrnuu, @paHuum.

B yucToMm BuE 3TH TUIIBI CYHIECTBYIOT peiKo. Yalle BCTpedaroTcsl CMEIIaHHbIe
CHUCTEMBI, KOTOPBbIE OCHOBBIBAIOTCS KAaK Ha WJI€€ BOCIIUTAHUA, TAaK W Ha
OTPAaHUYECHHUHM TOCYJAApPCTBEHHOIO BMEIIATENbCTBA C MOMOIIBIO TMPUHIMIA
COpa3MEPHOCTH HaKa3aHUsl, IPUMEPOM YEMY BhICTyIAeT ['epmanusi.

C npunstuem B ['epmanmm 3akoHa O Cyaax [l HECOBEPIICHHOJETHUX,
CBSI3aHHOT'O HCKJIIOYUTEIBLHO C YrOJOBHO Haka3zyeMmbIM 10 HopMam obOmiero YK
MOBEJCHUEM, OBUIO MPUHSATO PEIICHUE B MOJIB3Y «IBYXKOJECHHOW CHUCTEMBI», HO
OJIHOBPEMEHHO YyuYTE€Ha W Jpyras Mojielib. 3aKOHOJaTeNlb BBIpA3WJ KEJIaHHUE, C
OJIHOW CTOPOHBI, HE OTKAa3bIBaThCS OT BO3MOKHOCTH YIPABJICHUS MOBEICHUEM C
MIOMOIIBI0 YTOJIOBHO-TIPABOBBIX CAHKIIMI, a C JAPYrodl CTOPOHBI, COXPAHUTh T€
YTOJIOBHO-TIPOIIECCYalIbHBIE ~ TapaHTUH, KOTOPhIMU  o0nagaeT  (popManbHbIN
yroioBHblid mporiecc. CoeauHeHue OO0EUX CHCTEM — YrOJIOBHOE TIPaBO
HECOBEPIIICHHOJETHUX M TpaBa COLMAJIBHON MOMOIIU MOJIOACKH JTOJDKHO OBLIO
oOecrieuynBaTh WX B3aWMO3aMEHSIEMOCTh U MPOHUIIAEMOCTb, YTO €IIe CETOHS
MpOSIBIIIETCSI B OTHOCUTEIbHOM WIAEHTUYHOCTU MPABOBBIX IMOCIEACTBUM, B
MepeCceKarommnXcsl MpeANnoChUIKaxX pearupoBaHus u B YTOJIOBHO-
MPOIECCYANbHBIX MPEANUCAHUAX (K TPUMEPY, MOJPOCTKOBBIA CYAbS, COIJIACHO
§34 a63. 2 npenn. 1 3akoHa 0 cyJax JJisi HECOBEPIICHHOJIETHUX «I10 BO3MOXKHOCTH
JIOJDKEH OBITh M CYIbEH IO JieJlaM OIEKH»; MOJIPOCTKOBBIA CYIibsi U MPOKYPOP
«JIOJDKHBI OBITH CIIOCOOHBI K BOCIIMTAHHUIO M UMETh OMBIT B ATOM objactu» — §37
3akoHa O CyJaax MJidi HECOBEPIICHHOJETHUX; CyleOHOe MCCIEeIOBaHUE JIOJKHO
KacaTrbCsi HE TOJBKO OOCTOSITENIbCTB MPECTYIICHUS, HO M COIMAIBHOW >KU3HU
O0OBHHSIEMOT0 U IIPOY.).

BxitoueHue B yrosioBHOE MpaBO SPKO BBIPAKEHHBIX COLMAIBHBIX MOMEHTOB

IIO3BOJIAACT Ha3bIBATb HEMCIKOC YI'OJIOBHOC MpaBoOCyauc 10 AcC1aM
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HECOBEPILIECHHOJIETHUX cOLMANbHBIM'. [TIABHOI IEIbI0 CO3MAHHS ITIOJOOHOTO
COI[MAJILHOTO TPaBOCYAMsl ObLUIO OOECIEUCHHE MPEBEHIMU, TO €CTh MOMBITKU C
MOMOIIbIO CAaHKIMKA FOCTUIMU U COMPOBOXKAAIONICH HX COLMAIBLHON MOMOIIU
MOJIOZIC)KHM TaK TOBJIMSITh HA MOTEHIUATBHBIX WU (AaKTHUYECKUX TPECTYITHUKOB,
4yTOOBl OHM HE coBepiand OoJblie mnpectyruieHuit. Hapsiiay ¢ mnpeBeHiuew,
KOHIIETIIIUS COLIMAJIBHOTO TMPaBOCYAMsI NMpHU3BaHAa BHECTH BKJIAJ B BOCIUTAHUE,
COLIMAIIBHYIO ~ HMHTETpalil0 U PECOLMAIM3ALUI0  HECOBEPUIEHHOJETHUX
MIpaBOHAPYIIUTEIICH.

B menom yronoBHOe MpaBO HECOBEPIICHHOJETHUX IMOCTPOEHO Ha psjie
OCHOBHBIX MPHUHIIUIIOB, KOTOPHIC SBISIOTCS «KJIIOYEBBIMH UJCSIMH COBPEMEHHOTO
YTOJIOBHOTO MpaBa HECOBEPUICHHOJETHUX», U «BEAYLIIUMH IOJOXKECHUSMH JIJIs
TOJIKOBAHMS 3aKOHA U MIPABOMPUMEHEHUSI B KOHKPETHOM CITy4ae». ITU MPUHIIUIIBI
JeTalbHBIM 00pa3oM OYyIyT pacCMOTPEHBI MPHU MOCIESAYIONIEM U3JI0KEHUH, 3/1€Ch
K€ CTOUT JUIIb UX NEPEUUCIINUTD:

o [lpuHIUIT CaMOCTOATEIBHOCTH: B XOJ€ CBOEr0 Pa3BUTHS B TEUCHHE HTOTO
CTOJIETHSI ~ yrOJOBHOE  MPaBO  HECOBEPILICHHOJETHUX  BBIIEIUIOCH B
CaMOCTOSITETIbHYIO TIOJICHCTEMY YIOJIOBHOTO IIpaBa, WIJIM YTOJOBHOE IMPaBO
ocoboro poja (y1at. SUi generis), coaepikaiiee OOJBIICH YACThIO CrIeNU(DUUCCKUE
MpaBOBbIE HOPMBI (CM. BbIle 1.1 § 1)

e [lpuHIUTT YyTOJOBHOTO TpaBa, OPUEHTUPOBAHHOIO HA MPECTYIHHKA: BUJA U
TSKECTh YTOJIOBHO-TIPABOBOM peakiuu 1o YTOJIOBHOMY npaBy
HECOBEPILICHHOJETHUX OMNPENENAeTCs HE CTOJIBKO COBEPUICHHBIM JICSTHUEM,
CKOJIBKO JUYHOCTBIO MIpaBOHAPYIIUTES. Nmennoro JUYHOCTh
HECOBEPILIEHHOJETHET0 KaK pe3yibTaT Oojiee WM MEHEe YCIEHIHOTO Mpolecca
COI[MAIM3AIMM CTAHOBUTCS MCXOJIHBIM IYHKTOM CaHKIIMOHHpPOBaHUS. Takum
o0pa3oM, IpecTyIJIEHUE TEPsieT 3[eCh CBOE TPAAUIIMOHHOE B YIOJOBHOM IIpaBe
TOCIIOICTBYIOIIIEE 3HAUCHNE W OLICHUBACTCS HE 10 BHEIIHUM OOCTOSITEIHCTBAM, HO

110 MPOABUBHICMYCA B COBCPUICHUHU IMPCCTYIICHHA ITOBCICHUTIO IPCCTYITHUKA.

' Maelicke, B. Plewig, H.-J. Kakue BO3MOXHOCTU MBI JaeM Hamiell Mojonexu? // Monogexs B
COIMATbHOM cocTOsTHUH TipaBa. — bonn, 1996. — C. 68-93.
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e [IpuHUMII TEPCOHAIBHON OTBETCTBEHHOCTH HECOBEPILIEHHOIETHUX (CM. T 1
§ 3).

e [IpuHnun IIPEBEHIINU U BOCIIUTAHMUS: YTOJIOBHOE paBo
HECOBEPILICHHOJETHUX  SIBISIETCS  «BOCIUTATEIbHBIM», TAaK KaKk B HEM
BOCIHUTATEIbHbIE MEPHI B 3HAUUTEIHLHOM 00bEME 3aMEHSIOT HaKa3aHue, 1a U CaMo
Haka3aHue (B BUJIE JMILIECHUS] CBOOOBI) IO CBOUM MPEANOCHUIKAM, JUTUTEIIbHOCTH
U COZEPKaHUIO Topa3o OOJbIle, 4eM B 00IeM YroJIOBHOM IpaBe, HAMPaBJIECHO Ha
JOCTHKEHNE PECOLMATIM3alUH ITPECTYITHUKA C TIOMOIIBIO BOCTIMTAHUS.

e [IpuHuun cyOGCUAMAPHOCTU: 3TOT MPUHLIMII SBISETCS PE3YJIbTATOM BIUSHUS
BOCIIUTATEIbHOW HJIEM U O3HA4YaeT, YTO IpHU BBIOOPE MOAPOCTKOBBIM CYIOM
MOJJIEKAIIEN MTPUMEHEHUIO CAaHKIMU IPEHMYIIECTBO HMMEET Ta MeEpa, KOoTopas
HaUMEHBIIUM 00pa3oM 3aTparuBaeT HECOBEPLIEHHOJETHErO0, U OJHOBPEMEHHO
ABJISIETCSA JOCTATOYHOW B IUIAHE €r0 BOCIIMTAHUS U UCTIPABJICHUS.

e [IpuHIMIT COpasMEpPHOCTU: NAHHOMY IPUHLMILY B IIPAaBOBOM TOCYIapCTBE
NOJTYMHEHBI BCE rocyAapcTBeHHbIe QyHKIMU. OH 03HAYaEeT, YTO rOCYIapCTBEHHbIE
NEUCTBUS JTOJDKHBI COOTBETCTBOBATH TEM (DAKTUYECKUM OOCTOSATEIBCTBAM,
KOTOpblE BBI3BAJIM HMX OCYylIeCTBIeHHEe. B o00jacTu yrosoBHOro Impasa
HECOBEPIICHHOJIETHUX 3TOT MPHUHIMI HpHoOperaeT oco0oe 3HauyeHue Mpu
HA3HAYCHNH COPA3MEPHBIX MPECTYILICHNIO HECOBEPIICHHONCTHErO CAHKIHIA .

e [IpuHumn ruOKOCTH YrOJOBHO-TIPABOBBIX CAHKIMH: B YrOJOBHOM IIpaBe
HECOBEPILICHHOJETHUX CYLIECTBYIOT MHOT'OYMCIIEHHBIE BO3MOKHOCTH OTKAa3aThCs
N0 BOCIUTATEIbHBIM COOOpPaXEHUSIM OT HCIOJHEHUsS HA3HAUYEHHOW CaHKLUU,
U3MEHUTh €€ WIM IPUMEHUTh COBEPUIEHHO HWHYK0 MEpPYy. OTH BO3MOYKHOCTH
IIPEAYCMOTPEHBI HE3aBUCUMO OT BCTYIUICHUS pPELICHHs B 3aKOHHYIO CHILY.
[IosTOMYy B TakuX Ciy4asX 4acTO TOBOPAT O «BMEUIATEIILCTBE B IPABOBYID CHILY
peLeHusD.

e [IpyHIMIT eqMHCTBA CaHKIMU, B COOTBETCTBUU C KOTOPBIM CYJIbsl, BBIHOCS

OOBHHMTEIIbHBIN MPUTOBOP, O0sA3aH B ONUCATEIBLHOM €ro 4YacTh YyKa3aThb BCe

' bubuk, O. H. Beenenue B 10BEHAILHOE YroJIOBHOE NpaBo ['epMaHuu: y4eOHOE MMOCOOHE. —
Omck: OMmckuit rocynapctBeHHblld yHUBEpcUTEeT BM. d. M. JlocTtoeBckoro, 2009. — C. 53.
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COBEpIICHHbIE HECOBEPLICHHOJETHUM JESHHUS W HMX COOTHOIICHHWE B IIJIaHEe
KOHKYPEHIIMK, HO BIIPaBe HAa3HAUUTH TOJBKO OAHY CAHKIUIO, KaK e€CiH Obl ObLI
COBEPILIECH TOJILKO OJWH JEIHUKT.

1.1 [TpyuHIMTT KOMOMHUPOBAHMS PA3IMYHBIX TPABOBBIX MMOCIEICTBHIA.

1.2 [lpyHMn pecouuanu3alii U peadWIMTALMKM: HCIOJHEHUE BCEX
NPUMEHSEMBIX K MOJPOCTKAM MEp pearupoBaHus, B OCOOCHHOCTH C JUIICHUEM
CBOOOJBI, JOJDKHBI TapaHTUPOBATh KX CIEIYIOLIEE YCIIEIIHOE BKIIOUYEHHE B
00111ECTBO.

e [IpuHuun ueaecooOpa3HOCTH: B YIOJOBHOM IMpPaBE HECOBEPIIEHHOJETHUX
IPU PELIEHUU MPOKYPOPOM BOIPOCA O TOM, HYXHO JIA MPOJOJKATH YTOJOBHOE
IpeciieloBaHue WM CTOUT OT HEro OTKa3aThCs, TJIABHYIO pOJIb WIParoT
COOOpaKEHUsI BOCITUTAHUSI.

e [IpuHUMII  YyCKOPEHHOrO  Mpolecca:  BO3MOXKHOCTH  OOXaJIOBaHMS
MpOLIECCYalIbHBIX  PEIICHUH B  YrOJOBHOM TIpaB€  HECOBEPIIEHHOJIETHUX
OTPaHUYEHBI, TIOCKOJIbKY CYHUTAETCS, YTO TPOMEKYTOK BPEMEHU MEXIY
COBEpIIICHUEM MPECTYIUICHUS W HAKa3aHHEM I10 BOCIIUTATEIBHBIM COOOpPaKECHHSIM
JOJDKEH OBbITh MHUHHMAJIBbHBIM, a TPaJAMIIMOHHBIE (OPMATBLHOCTH O00KaTOBaHUS
MOTYT 9TOMY ITOMELIATS .

TpanuIMOHHO YTOJIOBHOE MpaBO HECOBEPIICHHOJETHUX CUYUTaeTcs OoJee
OPOrPECCUBHBIM MO OTHOUIEHMIO K 0O0leMy YrojoBHOMy mpaBy. Ero
MPOTrPECCUBHOCTH CBSI3aHA, MPEXKJIE BCETr0, C BOCIUTATEILHON UaEEH.

Wnes Bocnmranus (Hem. Erziehungsgedanke), moaxBaueHHas mpaBoM B LEJSX
YIOBJIETBOPEHUS crienu(dUUecKrX MOoTpeOHOCTEN MOAPOCTKOBOTO BO3pacTa, cTayia
BEIYIIUM TMPHUHIIUIIOM HEMEIIKOTO YTOJIOBHOTO TIpaBa HECOBEPIICHHOJETHHX.
®denepanbabiM BepxoBubiM cynom @PIT BocniutarenbHas ujes mpu3HaeTcs: 0a30it
JUTSL BCEX YTOJIOBHO-TIPABOBBIX MPEANHCAHUN B OTHOIIICHUH HECOBEPIICHHOIETHHX.

Ee Ha3piBalOT Takxke CPYKOBOJAIMIMM HA4YaJIOM BCCro IpaBOCydu:daA II0 AcJIaM

' ronkens, @., [lepraras, A., lllexpun, H. YronosHoe mpaBo 10 [e1aM HECOBEPUIEHHOIETHUX
I'epmannn // TlpaBoBas pedopma B Poccun u 3apyOesxxHsiii onbiT. — KpacHosipek, 1998. — C. 85.
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HECOBEPILICHHOJETHUX», «IyTEBOJHOM HUTHIO» M «IECHTMOTHBOMY» YIOJIOBHOE
MIPAaBO HECOBEPIIICHHOJIETHUX.

OpueHTanusi yroJIOBHOIO IIpaBa HECOBEPIICHHOJETHUX HAa BOCIUTAHHUE B
3HAYUTEJILHON CTENEHM SIBJISIETCSl ClIeICTBUEM coOmtoeHus cr. 2 KoHcTutynuu
OPI" u §1 3akoHa o comuagbHON momMomM MoJjoAexku. CoriiacHO 3TUM HOpMaM
KaXKIbIil MOJIOJIOM YEJIOBEK, MOKAa OH HE JOCTUT COBEPILICHHOJICTHS, UMEET IIPaBO
Ha CBOE BOCIUTaHUE B (PU3MUECKOM, HDABCTBEHHOM U OOIIIECTBEHHOM IJIAHAX U Ha
pa3BUTHE CBOEH JMYHOCTU. [IOCKOJIBKY IpaBO Ha BOCIUTAHUE KPACHOW HHUTHIO
MPOXOJUT Yepe3 BCe MPaBO MOJIOACKH. 3aKOH O CyJlax JJisi HECOBEPILICHHOJETHUX
TaKkKe JOJDKEH TNOHUMAThCS B CMBICIE OCHOBHBIX TpeOoBaHuii §1 3akoHa o
COILMAJIBHOM MTOMOIIIUA MOJIOJICKH U CT.2 KoHCTUTYIIMU. DTO 03HAYaeT, 4TO 3aKOH O
Cylax JJii HECOBEPIUICHHOJETHUX (KaK OCHOBHOM MCTOYHHMK MpaBa B 00JacTH
YIOJIOBHOTO TMpaBa HECOBEPIICHHOJETHUX) TaKKe SBIISIETCA YacThlO IIpaBa
BOCITMTAaHUH MOJIOJCIKH.

BBeneHnne B mpaBoByr0 MaTepuio 3aKOoHa O CyJax JJisi HECOBEPIICHHOJETHHUX
BOCIIMTATEIBHBIX TPEOOBAaHU TTOKOMJIOCH HA HECKOIBKUX BaKHBIX dMITUPUICCKUX
MPENOJIOKEHUSIX

1) moapocTKOBasi MPECTYIMHOCTh OCHOBaHA Ha JS()UIIMTE BOCIIUTAHMS;

2) stoT nedUIUT MOXKET OBITh JTUKBUAMPOBAH (WM TIO MEHbBIEH Mepe
KOMIIEHCHUPOBAH) C TIOMOIIILIO CPEJICTB YTOJIOBHOTO ITpaBa HECOBEPIICHHOJIETHHX

3) MEeXXTy HHTCHCUBHOCTBIO BOCITUTAHUS U YCTIEXOM B BOCIIUTAHUH CYIIIECTBYET
MMO3UTHUBHAS CBS3b.

IIpexxne Bcero HEOOXOAUMO OOPATUTHCA K TEPMHUHY «BOCIUTAHHUE» C IIEJIBbIO
BBISICHGHMSI TOTO COJIEpKaHMs, KOTOpO€ BKJIQAbIBACTCS B HEr0 B HEMEIIKOU
IIPAaBOBOM JAOKTpUHE. [[aHHBIN TEPMUH OYEHB YACTO BCTPEYAETCSA B TEKCTE 3aKOHA.
B kadectBe mpumepoB MoxHO mpuBectd § 10 a63. 1 3akonHa o cymax st
HECOBEPIIICHHOJETHUX, TJI€ TOBOPUTCS, YTO YKa3aHUA — ITO «TPEOOBaHUS U
3ampeThl, KOTOPbIE PEryJIUpyIOT 00pa3 KU3HU HECOBEPIICHHOJETHEIO U ATUM
JOJKHBI  OOecreuuBaTh €ro BocmuTaHuey; § 17 ab03. 2 3akoHa o cymax ais

HCCOBCPIICHHOJICTHHUX. II0 KOTOPOMY IJIMIIICHUC CBO6OIH>I MOXKET HAa3HA4YaTbCAa
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JUIIH TOT/IA, KOTJIa «BCIICJICTBUE BPEAHBIX HAKIOHHOCTEH HECOBEPIIICHHOJIETHETO,
KOTOpPbIE TPOSBIJINCh B TPECTYIUICHWH, BOCHHUTATEIBHBICE MEPhI WU CTPOTHE
BOCIIUTATEIIbHBIC  MEPBI  SIBJISIFOTCSI  HEJOCTAaTOYHBIMH  JUISS  BOCIIMTAHUS
HECOBEpIIICHHOJETHETOY; § 18 a03. 2 3akoHa 0 cyaax 1Jig HECOBEPUICHHOJIETHUX B
COOTBETCTBHUH C KOTOPBIM  JIUIICHHE cBOOOIBI B OTHOIICHUH
HECOBEPIIICHHOJICTHETO JO/DKHO HAa3HAYaThCS TaK, YTOOBI CTAJI0 BO3MOXHBIM
HEOOXOIMMOE BOCHHUTATSILHOE BO3JCHCTBHE»: a Takke § 23 a63. 1. §45 a63. 2
3akoHa 0 cyAax Jisi HECOBEPIIEHHOJETHUX U T.I.

OpHako C MEePBHIX JKE€ MIAroB MCCICIOBATENS HA 3TOM IYTH XKIAYT TPYIHOCTH:

YETKOTO, CJIOKUBIIIECTOCS OMPEACICHHS TIOHITHS «BOCTIUTaHUE» (B TOM YHCIIE U
3aKOHOJIATEIBHOT0) /10 CHUX TOp HE CYIIECTBYET, KaK HE CYIIECTBYET M €IMHCTBA
MHEHHUA TI0O TIOBOAY II€JIeH W CPEJACTB BOCHHUTAaHUS HECOBEPIICHHOJICTHUX
MIpaBOHAPYIIUTEIICH.

TepMuH «BOCTIMTaHME» HE SIBISETCS OPUTMHAIBHBIM MPABOBBIM TEPMHUHOM. B
caMOM 3aKOHE OH He OBLT ONpeJIeICH 3aKOHOATEIeM HU TI0 €T0 IEJIsIM, HHU 10 €T0
CpeliCTBaM, HHU TIO COJIEPKAHUIO, MTOATOMY JI0 HACTOSIIIIETO BPEMEHU OH SIBIISICTCS
OTKDPBITBIM WU CTAHOBHUTCS TPEIMETOM OECKOHEUHBIX AUCKyccui. OmHaKo Takas
3aKOHOJATeIbHAST HEONPEJACICHHOCTh TEPMHHA «BOCIUTAHUE)» OIEHUBACTCS Kak
DYHKIHOHATBHO HeoOxoauMas . OTCYTCTBHE COOTBETCTBYIOIICH (POPMYTHPOBKH
3akoHa O Cymax JId HECOBEPIICHHOJIETHUX, YacTO pacCMaTpuBaeMoe KHK
yIOyIEHWEe 3aKOHOJATENs, MPUBEJIO, TEM HE MEHEEe, K TOMY 3acCiIyKHBAIOIIEMY
0JI0OpeHUsT OOCTOSTENIBCTBY, YTO TPEICTaBICHUS O CIIOCO0AaX BOCIHUTAHUS, B
JaCTHOCTH O BOCIIMTAHUH B 00JIACTH YTOJIOBHOTO MPaBa HECOBEPIICHHOJICTHUX, HE
OCTAIOTCS YETKO TMPEANHCAHHBIMA, HO B TEUYCHHE BPEMEHHU IOJABEPTalOTCS
MTOCTOSTHHON JTOpa0OTKE W KOPPEKTUPOBKE B COOTBETCTBHHM C OOIIECTBEHHBIMU

2
OCHHOCTSAMU .

' Flohr, A. Pacyer npeBAPUTENHLHOrO 3aKMOYCHHS O COACPIKAHMHM IIOJ  CTpaXkei
HEecoBeplIeHHoeTHUX. — PerencOypr, 1995. — C.37.

> banman, JI. A. YToI0BHOE IIPECIIENOBAHUE M €r0 OCOOEHHOCTH B IOBEHAIHLHON FOCTHLIUM. —
Opaiidypr, 1998. — C. 44.
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[TonbITKM ONpeAenuTh, BOCIUTAHUE JIEXKAIH, IPEKIE BCErO, B HEIOPUINUECKOMN
obmactu. Tak, COTJIacCHO OMNPEEICHUIO, J1aBaeMOMY B OHIUKIONEINYECKOM
CnoBape bpokraysa, BOCIIUTAaHHUE SIBIIAETCS «KaK B A3bIKOBOM, TaK U HMCTOPHUKO-
UJICOJIOTUYECKOM CMBICIIE MHOTOCIIOMHBIM TEPMHHOM, MOHUMAHHUE KOTOPOIO
3aBUCUT HE TOJIBKO OT COOTBETCTBYIOLIETO COLMAIIBHOTO KOHTEKCTa, HO B
3HAUYUTENBHON CTENEHU TAKKE U OT MICOJOTMYECKUX M HAyYHO-TEOPETUYECKHUX
MHEHHMI, U KOTOPBIM, B KOHEUHOM CYETE, MNPOTUBOPEUUT YHUBEPCATbHBIM
ONpENEIICHUSIM, MCXOISIINM U3 HEMNOJBIACTHOM BPEMEHU — «CYIIHOCTH)
BOCIIUTAHUS WJIM U3 O00A3aTEIbHOM i1 BOCHUTAHUS MeTapU3MUEeCKON CyTH
yenoBekay. Mcxoas u3 3Toro HambOojee OOLIEro KIACCHYECKOro OIpeaesICHHUs,
NPEANPUHUMAIOTCA TOMNBITKU OINPEAEIUTh TEPMHUH BOCIMTAHUS MPEKJIE BCErO B
00JIaCTH MEeAArOTUKH.

Tak, BocuTaHnueMm cuutaercss MoOyXJIEHHE K OCHOBAHHOMY Ha BHYTPEHHEM
yOEXKIEHUU COIMATIBHO aJIEeKBATHOMY M COOTBETCTBYIOIIEMY HOpPMaM TOBEJACHUIO
(bnay); momomis B mMpUOOpPETEHWU MNPABUIBLHOTO HPABCTBEHHOTO OTHOIICHUS K
conaibHO-3THUeckuM  npobsiemam  (Ilerepc); conelicTBue B~ yCBOCHUU
HpaBCTBEeHHbIX IleHHOocTel (IIIHaiigep); coneiicTBUE JMYHOCTHOMY Pa3BUTHIO
HECOBEPIIICHHOJETHETO (Ai3eHOepr); IMiIaHOMepHOe, (POpMUPYIOIIEe JHYHOCThH
WHTEJUICKTYalbHO-HPABCTBEHHOE BO3JICHCTBUE, B OCOOCHHOCTH B PEIUTHO3HOM,
HPAaBCTBEHHOM, IIEHHOCTHO-OPUEHTAIlMOHHOW U  TOJHUTHYECKON  00JacTix
(InpHaitHep); MmIaHOMEpHOE BO3JICUCTBHE C ICNIBI0 00pa30BaHUs €Ille HEe3peloHu,
HaXOJAIICHCS B CTAIUN PA3BUTHUA JIMYHOCTH (Bonb(p)1 U T.1.

BBumy HeompeneneHHOCTH TEpMHMHA «BOCIHUTAaHWE» B TIE€Jaroruke, He
BBI3BIBAET YJIUBJICHUS! TAK)KE U TO, YTO B HAYKE MOJIOJICKHOIO MpaBa OTCYTCTBYET
€MHCTBO MHEHHMH MO IOBOJIy OINpEIeSeHUs] BOCHUTATEIBLHOIO0 TepMHHA. Tak,
BOCITUTAHWEM B YrOJIOBHOM TIpaBe€ Ha3bIBAIOT KOMIICHCAIMIO JCHUIIUTOB

BOCIIMTaHHA C ITOMOIIBIO COI[GI;’ICTBI/IH B pPa3BUTHHM KW COLHAIM3AIINH, a TaKIKC

! Yronosroe npaso ®PI. — M., 1981.
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IIEPEOPUEHTALIMIO CUCTEMBI LIECHHOCTEN (MonneHayap)l; YCTpaHEHHE BO3HMKILIEH B
pe3yNbTaTe COBEPIICHUS MPECTYIUICHHUS COLMAIBHONW OMACHOCTH JJISI YTOJIOBHOTO
npaBonopsiaka (Mue); noaBeeHNE K COMIACUIO C MIPUHIIUIIAMU TOCYJapCTBEHHOTO
IIPaBOMNOPSIKA HA OCHOBE COOCTBEHHOTO yOexnenus (BepHep); opueHTHpOBaHHOE
Ha CIIEHHUAIIBHOE MPEBEHUUIO JEUCTBUE, MPEANPUHUMAEMOE B LEIAX COIACHUCTBUS
HOpMKOH(pOpMHOMY noBenenuto (Caiizep) u T.1.

OnHako, HECMOTPSI Ha CYIIECTBYIOIINUM pa30pOC MHEHUH 1O JAHHOMY BOIIPOCY,
CErOJIHs MpU HMHTEPHPETAMA TEPMUHA «BOCIHUTAHHUE» B YrOJOBHO-IIPABOBOM
KOHTEKCTE HaOII0JAeTCsl ONpEeIeHHAs] TEHICHUIU: Bce OOJIbIlIe UCCIeI0BaTENeH
npeiaraloT  MOHMMAaTh ~ MOJI  BOCHHTAaHUEM B YrOJOBHOM  IIpaBe
HECOBEPILICHHOJETHUX HE YTO MHOE, KaK YCWUIUA MO NPEAOTBPAIICHUIO
JNaTbHEUIINX JEIUKTOB HECOBEPIICHHOJIETHUX, TO €CTh OPUEHTHUPOBAHHYIO Ha
MOJPOCTKOB CIICLHANBHYIO IPEBEHIMIO’. YOEKICHHBIMA CTOPOHHHKAMH 3TOTO
MHEHUs ABIsItoTCs I OCTG:HOILOp(l)3 2. ]_HJIIOXTep4, @. lladdurraiin u B. Bounbke”.

DTO MHEHHE COOTBETCTBYET U BOJIE 3aKOHOJATEIISI, KOTOPBIM B 00OCHOBAHUM K
IIpoekty IlepBoro 3akoHa O BHECEHMM HW3MEHEHHW B 3aKOH O cyjaax st
HECOBEPIIICHHOJETHUX OTMETUJI, YTO «BOCIHUTAHUE)» CJICAYyeT MOHUMATh B IIJIaHE
«MIPEenynpexACHUs MOJPOCTKOBOM MPECTYMHOCTH», a TAKKE KaK «IPEBEHIUIO B
MIPEIOTBPAILICHAN PELIHANBA» .

Bocnurtanue npeacraBisieTcs UMb OOIIMM TEPMUHOM, COCTOSIIIIUM M3 TaKUX
KOMIIOHEHTOB, KakK 1€ BOCIHUTAaHUSA M CPEIACTBAa BOCIHUTAHUS, OHO C

HEOOXOJIMMOCTBIO ONPEACIISACTCS Yepe3 COJCPKAHUE CBOMX 3JeMEHTOB. [loaTomy

! Ac6pok, B. IIpHHIMIEL # 0COGEHHOCTH YTOIOBHOTO CYIONPOM3BOJACTBA H CyneOHas CHCTEMa
JUTSL MOJIOZIBIX JIFO/IEN B KOHTEKCTE OyAyIIero HeCOBEPIIEHHOJIETHETO IpaBa MoCe COKpalleHus
BO3pacTta coBepiieHHoneTws 10 18 net. — Hiknsas Cakconus: ['€rtunren, 1975. — C. 42-43.

2 Bpanne, P., Jommuar, JI. Cynx no aemam HecoBepuieHHONeTHUX. - 10-e m3manue — bepnuH,
Huio-Hopk, 1996.

* Octenopopd, I'. 3akoH 0 cymax ajs HecoBepuieHHONeTHUX B ['epmanun. Kommenrapuii. - 3.
n3ganne. — Mrouxed, 1994,

* IImoxrep, ®. est BOCIHTAaHHS B MOJNOIEKH // APXMB U YrOJOBHOTO mpaBa. — 1988. — Ne 3.
—C. 112, 126.

> Tlogpo6HO 0 TepMmHMHE «BOcIUTaHMe» cM. Takxke Seiser, K.-J. Untersuchungshaft als
Erziehungshaft im Jugendsirafrecht? — Munchen. 1987. — S.18-75.

® Octenonopd, I'. 3akoH 0 cymax ajs HecoBepuieHHONETHUX B 'epmanun. KommenTapuii. - 3.
n3manne. — MiouxeH, 1994,
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mpo0eMy BOCHHUTAHHS YacTO XapaKTEePU3YIOT KaK MPOOJIeMy BOCIUTATEIbHBIX
CPE/ICTB U BOCIUTATEIIbHBIX IEIIEH.

Bormnpoc o BocnuTaTenbHBIX LENSX YTOJIOBHOTO MpaBa HECOBEPIICHHOJIETHHUX
JUCKYTUPYETCSI B CIELHAIBHOW JUTEpaType pasziuyHbIM oOpa3zoM. OTMmeuaercs,
YTO OH MOJICKUT 00sA3aTEIHbHOMY HOPMAaTMBHOMY peryiupoBaHuio. B 3akoHe o
CyJlax JiJisi HECOBEPIICHHOJIETHUX 3aKPEIUISETCs, OJJHAKO, JIUIIb 11eJIb UCTIOJIHEHUS
Hakazanus. Tak, § 90 ab63. 1 3akoHa 0 cygax Uisi HECOBEPIICHHOJETHHUX
yCTaHaBJIMBAET, UYTO  MWCIOJHEHUE  apecTta  <«JIOJDKHO  pa3OyauTh y
HECOBEPIIICHHOJETHETO YYBCTBO COOCTBEHHOTO JOCTOMHCTBA M 3aCTaBUTh €ro
OCO3HAaTh, YTO OH JIOJDKEH OTBETUTH 32 COBEPILICHHOE UM JIesiHUuE». B oTHOIICHUN
mumieHus: cBoboasl § 91 a63. 1 3akoHa o cygax It HECOBEPILIEHHOJETHHX
NpEANUChIBACT, 4YTO  I1EIbI0 €ro  HCIOJHEHUS  SBIsEeTCS  «Oymyniui
MPaBOMOCTYIIHBIN 00pa3 KU3HW» PECTYITHUKA.

O6e (GopMyIUPOBKH SIBISIOTCS CIUIIKOM paciUibIBYaThIMU. B pesynbrare B
CIIELUAJIBHOW JUTEpaType BEIETCS >KUBOM CHOp MO IMOBOJIY TOrO, YTO CIEIyET
MOHMMATh MOJ] LEJSIMU BOCIUTaHMsS. B 4acTHOCTH, CTaBUTCS BOIPOC O TOM, YTO
clieayeT MOHUMATh MOJI «IPABOMOCTYIIHBIM 00pa3oM Ku3HU». [Ipu 3TOM MOXKHO
BBIJICJIUTh «MOPAJIBHYIO» U «3aKOHHYIO» MO3UIMU. CTOPOHHUKU NIEPBOM CUUTAIOT,
YTO LEIBI0 YTrOJOBHO-TIPABOBOIO BO3JICUCTBUSA B paMKax 3aKOHA O Cydax s
HECOBEPIIICHHOJETHUX SBJISIETCS BOCIHUTAHUE HECOBEPIICHHOJETHEIO B JyXe
4ecTHOro oOpa3a JKM3HM: OHH  TpeOylOT TpH3HAHUS CO  CTOPOHBI
HECOBEPIIEHHOJIETHETO, 10 MEHBIIEU MEpPE, OCHOBHBIX LEHHOCTEH, SBIISIOLINXCS
KOHCTUTYUPYIOIIUMU JIJII COBMECTHOM KHM3HU B MPaBOBOM cooliiecTBe. [IpoTus
MHEHHUI T€X, KOTOPbIE CBA3BIBAIOT C IOPUAMYECKHMH CAHKIUSMH 33aKOHa LEIb
«(pOpMUPOBAHUS YETIOBEKA», BHIIBUTAIOTCS BO3PAXKEHUS O TOM, YTO BMECTE C ITUM
B 3HAYUTEIHLHOM OOBEME TMPEBBIMIAIOTCS JOMYCTUMbIE C KOHCTUTYIIMOHHO-
MPABOBBIX MO3UIINHI LETU IOPUIUUECKUX CaHKIUK. C TOUKHU 3pEHUS «3aKOHHUKOBY,
IEJbI0 BOCIUTAHUS B 3aKOH O CyJax JUIsl HECOBEPIICHHOJETHUX JIOHKHA CTaTh

TOJIBKO 3aIUTa O0IIECTBA OT Oy MYIIMX MPECTYIIICHUH HECOBEPIICHHOIETHETO.
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[NocrioacTByrOIIEE MHEHUE CETOAHS TPeOyeT MOHUMATD TOJ] IIEJIbI0 BOCTIUTAHUS
TOJIBKO yJAEp)KaHWE OT COBEPIICHUS NPECTYIUICHUH B OymyIeM, WId, WHBIMU
CIIOBAMH, «3aKOHHOCTB, HO HE MOPaiIb» . BocruTaTe bHas [elIb YTOTOBHOTO MpaBa
HECOBEPIICHHOJIETHUX MOAPA3yMEBACT YIEPKAHUE HECOBEPLICHHOJETHETO OT
COBEpUICHUSI NPECTYIUIEHUS, TO €CTh MO3UTHUBHYIO CIIEIUAJIBHYIO IPEBEHIUIO U
pecouuanu3anyl. IJTO MHEHHE COOTBETCTBYeT U mno3uuuu DenepasbHOro
KOHCTUTYIIMOHHOTO CYJla, KOTOPBIM JIMIIKI TOCYAapCTBO MpaBa «UCIPABISATH
CBOMX TPaXKJaH, OCHOBBIBAsICh Ha TeX UAEAX KOHCTUTYLHMH, COTJIACHO KOTOPBIM
rocyJlapcTBO HMEET IMpaBO JCHCTBOBAaTh JIMIIb B LEIIX MPEAOTBpaIICHUs
peluarMBa, HO €ro BMEIIATEIbCTBO B OCHOBHBIC IpaBa B IUIaHE NMPUHYKICHUS K
OyayieMy mpaBoMOCTYIIHOMY 00pa3y >KU3HU SIBIISIETCA HEJIOMYCTUMBIM.

[Ipobiema  BocHUTAaTENbHBIX  CPEACTB  3akoHA O  Ccydax  JJs
HECOBEPILICHHOJETHUX B HEMELKOW JUTEpaType MOHUMAETCS, MPEkKIE BCEro, Kak
npo0jemMa COOTHOIICHHS BOCHUTAaHUS W Haka3zaHUA (B KayeCTBE BO3MOXKHOTO
CpeAcTBa BocnuTaHus). B mepBylo odepenb cleayeT Ha3BaTh IO3UIMIO, B
COOTBETCTBHMM C KOTOpPOW BOCHHTATENIbHAs IMeJlb 3akoHa O Ccylax s
HECOBEPIIICHHOJETHUX MOXKET OBbITh JOCTUTHYTA IOCPEJACTBOM MPUMEHEHUS
YTOJIOBHO-TIPABOBBIX CaHKIMU. OAHAKO 3Ta TOYKA 3PEHHUS CErOAHSI MPAaKTHYECKU
HE HaxOIUT CTOPOHHHUKOB, 3a MCKIIIOYEHHEM, Noxkany, P. bpyHHepa, kKoTOpBIi
MOAYEPKUBACT: «B HANPSOKCHHBIX OTHOIICHUSIX MEXKIY BOCHUTATEIbHBIM
YTOJIOBHBIM NIPaBOM M YTOJIOBHBIM MPaBOM MPECTYINHUKA HAKa3aHHWE SBISIETCS
CPEICTBOM BOCITHTAHHUSI» .

Crnenyroiiasi mo3uIiMs OCHOBAHA Ha MPU3HAHUU MPUOPUTETA BOCIUTATEIHHOM
ujieu B 3aKOHE O CyJax Il HECOBEPIICHHOJIETHUX, KOTOPBIH C HEOOXOIUMOCTHIO
BEIeT K CyOCHIMapHOCTHM HaKa3aHMs M YroJIOBHOKO mpoiiecca. Hampumep, V.
AlizeHOepr BBICKA3bIBACT CIICIYIOIIEE MHEHUE: «...MHTEPEChl BOCTIUTAHUS TPEOYIOT

TOrIO, yTOOBI MBI OTKa3aJIich OT YTOJIOBHO-TIPABOBBIX CaHKHHﬁ, TaK Kak

1 o
JlaMHeK, C. OcoOrle MMPCBCHTHUBHLIC MNOCICACTBUA YI'OJIOBHBIX MPECTYIVICHUN

HEeCOBepIIeHHOJIeTHUX. — MionxeH, 1983. — C. 19.
? Tlepratas, A.A. YTOJOBHas OTBETCTBEHHOCTh HECOBEPIICHHOJECTHHX IO 3aKOHOAATENBCTBY

OeneparuBHoii Pecriyonuku ['epmanun: muc. ... KaHa. 1opua. Hayk. — KpacHosipck, 1999. —
C. 118.
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HEJIOCTaTKM 3aKoHAa O CyJax IS HECOBEPIICHHOJETHHX, B YaCTHOCTH €T0
MPAKTUYECKOE TPUMEHECHHE, MOCTOSHHO COJEpXkaT OIMaCHOCTh CIOCOOCTBOBATh
HOBOMY COBEpIICHHIO mpecTymuieHms» . [To muenmio K. [letepe, [iIs YrOJIOBHOTO
HaKa3aHUsS €CTh MECTO TOJBKO TaM, TJI€ OHO SBISETCS HEOOXOMUMBIM U3
BOCITUTATEIBHBIX COOOpPaKCHHMI, YTO O3HA4aeT HE TOJBKO CYOCHIMAPHOCTH
YTOJIOBHOTO HakKa3aHWs, HO M TO, YTO OHO JIOJDKHO OBITh OTOABHHYTO Ha Kpai
YTOJIOBHO-TIPABOBOTO PACCMOTPEHUS W HE JOHKHO HOCHUTH CaMOCTOSTEIHLHOTO
3HAYCHHUS.

C yrojoBHO-IIpOIECCYaTbHON TOYKH 3PEHHMS], MPUHLIUAI CYOCUIHUAPHOCTH UMEET
TaKWue TIOCIEACTBUSA, KaK TMPHUOPHUTET HEODHUIMAIBHOTO  YIAOBJICTBOPEHUS
BOCITUTATEIBHBIX HMHTEPECOB (TO €CTh BHE paMOK (OPMaIBLHOTO YTOJOBHOTO
mporiecca): MPeANOYTeHHE O0TKa3a OT YIOJIOBHOTO MPECICIOBAHMS MPOKYpaTypoit
nepea NpeKpalieHueM YroJIOBHOIO Tpoliecca CyJbel; BBIHECEHHE MPUTOBOpA
JUIIL B KpaHMX Clydasx, KOrja TMpOBEICHUA CyIbed Heo(UIIUaTIbHOTO
BOCITUTATEIHLHOTO MPOIIEcca IBHO HEOCTATOYHO.

Kakx mHenue o cyOcuaumapHOCTH Haka3aHWs, TaK U MHEHUE O HaKa3aHUU B
KaueCTBE BOCIUTATEILHOTO CPEICTBA 3aKOH O CyJaX JJIsi HECOBEPIICHHOJICTHUX HE
SBJISIOTCSI O€CCITIOPHBIMU. Y Ka3bIBa€TCSA Ha TO, YTO U BOCIIUTATEILHBIE MEPHI, €CIIU
OHM TIPUMEHSIOTCA B paMKax 3aKkoHa O CyJax JUisi HECOBEPIIEHHOJIETHUX, BCETIa
MIPEICTABIISIOT coboit CaHKIIHIO, MTOCKOJIBKY YTOJIOBHOE paBo
HECOBEPIIICHHOJETHUX SBJSIETCS HACTOSIIMM YTOJOBHBIM mpaBoM. Hcxons u3
3TOro, OBUIO TPEIJIOKEHO TIOHMMAaTh BOCIHMTAaHWE M HaKa3aHWE KakK JBa
pa3IMYHBIX, HE3aBUCHUMBIX JPYr OT Jpyra acmekra. ODTOMY COOTBETCTBYET
TpeOOBaHKME OTPAaHUYUTH YTOJIOBHOE MPABO HECOBEPIICHHOJETHUX HaKa3zaHWEM, a
KOMITCTCHIIUCH 10 BOCIMTAHHWIO HAJCIUTh UCKIIOYHUTEIHLHO CITY)KOY COIMaIbHOMN
MOMOIIIA MOJIOJICKHU. YTOJOBHAS IOCTUIIMS B KauyeCTBE «BOCIHUTATENS» FOHBIX
MIpaBOHAPYIIUTENICH MOKa3bIBaeT cebst Bce Oosiee HEedD(PEKTUBHOW Tepena JUIIOM

BBICOKOT'O YPOBHS pELUIMBA, B OCOOEHHOCTH TIOCI]I€ TPUMEHEHUSI MEP, CBA3AHHBIX

' Eisenberg, L. Cyx mo menam HECOBEPIIEHHOJIETHUX C Pa3biACHEHUAMH. 4-€ M31. — MIOHXEH,
1991. - C. 9,10.
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C JIMIIEHWEM CBOOOMBI. JTO MOXHO OOBSCHUTH B YaCTHOCTH TEM, 4YTO
MOAPOCTKOBBIN CyJbs BCIEJICTBUE CBOETO CTaTyca B YrOJOBHOM MpOLIECCE HE
MOKET OBITh BOCIIUTATEIEM B COOCTBEHHOM cMmbicie ciioBa. C Ipyroil CTOpPOHBI,
MPUYUHBI KPOIOTCS B CaMOM YTOJIOBHOM MpPaB€ HECOBEPIICHHOJIETHUX, KOTOPOE
MCKaJIO B CBS3W HAKa3aHUS U BOCIUTAHUS HOBOE KQUE€CTBO, HO TAK €ro0 M HE HAILIO.
[TosTOMY LENBIO YTOJOBHOIO MpPaBa HECOBEPLICHHOJETHUX JOJIKHO CTAaTh TOJBKO
COJICMCTBUE TMOCPEJCTBOM HaKa3aHUsS YCBOCHHUIO CMbICIIa IPABOBBIX HOPM U
nepeiada 3aJad  BOCHHUTAHMS M 0Opa3oBaHUSl CHEIUAIBHO JUISI  9TOTO
IIPEIyCMOTPEHHBIM HHCTHTYTaM» .

HexoTopbiMu y4eHBIMU TIpejiaraeTcsi TakKe MOJHBIA OTKa3 OT Haka3aHUs B
00JIaCTH YTOJIOBHOTO IpaBa HECOBEPIICHHOJETHUX, IMOCKOJbKY BOCHUTAaHUE U
HaKa3aHWe MCKIIOYAIOT APYT Jpyra, Tak Kak BOCIUTAHHUE JIOHKHO OMUPAThCS Ha
MICUXOJIOTUYECKYIO CBA3b, @ HAKAa3aHHE B KA4eCTBE OCO3HAHHOTO MNPUYUHEHUS
CTpaJaHMs TAKYIO CBSI3b Pa3pylIacT.

Hapsny c npoGiemMamu 1ieyied U CpPEJCTB BOCIHUTAHUS BBIJICISCTCS TaKKE
aCIIeKT TaK HAa3bIBAEMOT'0 BOCIIUTATEIIBHOTO CTHJIS. 3/1€Ch BO3MOXKHBI CIEIYIOLINE
BApUAHTHI:

® BOCHUTAaHHUE HApSAY C HaKa3aHUEM: 3TO IOJIOKEHHE SIBISIETCS OCHOBOM
HEMEIIKOT0 3aKOHa O CyJax JJIsl HECOBEPIIEHHOJIETHUX, U3BECTHOTO 3aKPEIJIEHHON
B § 6 3akoHa O cyJgax g HECOBEPIICHHOJETHUX <«ABYXKOJCHUHOCTBHIO»
BOCIIMUTAHUS U HaKa3aHUSs;

® BOCINUTAaHHE BMECTO HakazaHus: § 6 3akoHa o cymax s
HECOBEPIIICHHOJETHUX 3aKperuisieT Oe3yCHIOBHBIM MPUOPUTET BOCHUTATEIBLHON
WJIEU TIEpE] UIEEN BO3ME3IUS;

® BOCNUTAaHHE B HAKA3aHUM: MMEHHO OHO SIBJISIETCA IIEJIbI0 HCIOJIHEHUS

YIOJIOBHBIX HAKa3aHWUM;

1
[lepraras, A.A. YTojoBHasi OTBETCTBEHHOCTh HECOBEPIIEHHOJIETHUX MO 3aKOHOJATEIbCTBY

®deneparuHoit Pecniyonuku ['epmanuu: auc. ... kaHzd. opua. HaykK. — KpacHosipek, 1999. —

C. 121.

2 Jlemnmn, P. ITomoms-Bocnuranue-Hakazanune. UTo HYXKHO MOJIOJIBIM MpaBOHAPYMIUTENIM? //
Moutonexp B COIIMAIBHOM COCTOSTHUH TipaBa. — bonH, 1996. — C. 28-46.
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e BOCIHWTAaHHE C TIOMOIIBK) HAKa3aHUA: OHO 3aKIIOYAeTCI B CAMOM
MEPEKUBAHUY HAKA3aHUSI, B IPUCYLIEM TOJBKO YTOJOBHOMY HAKa3aHUIO MOMEHTE
CTpaJaHus;

® BOCIUTAaHHE HECMOTpPS Ha HAKa3aHHWE: MUMEIOTCA B BUAY Cllydau, Koraa
HECMOTpsI Ha TpeOOBaHME CIEIUATBLHON MPEBEHIINN, HaKa3aHWE MPUMEHSICTCS 10
OOLIETPEBEHTUBHBIM COOOPAKEHUSIM.

CrnenyomuM BaXXHBIM AaCIIEKTOM pacCMaTpUBAeMOW MPOOJIEMBI  SIBISETCS
BOIIPOC O POJIM BOCIIUTATEIBLHOW HJIEU B YTOJIOBHOM IPAaBE HECOBEPIIEHHOJIETHUX
U He0OXOIUMOCTH €€ COXpaHEHUs B IIpaBe.

CeroHs MHOTME HEMEILIKHE YYEHBIE, IO METKOMY BbIpaxeHuto J. lllmroxTep,
«TOTOBBI CHETh «3ayMOKOWHYIO IIECHI0» BOCHUTATEIBLHOU nmee»’, MIPUOPUTET
KOTOpOH B YIOJIOBHOTO TIpaBa HECOBEPIICHHOJETHUX HE SBJISIETCS OOJIbIIe
oeccriopHbIM. BereAacTBUe HEMPEICKa3yeMOCTH T€X MOCIEACTBUM, KOTOPhIE HECET
C co0o0if BocriuTaTe bHas UIes, €€ Ha3BallM JIaKe «TPOSTHCKUM KOHEM B IPABOBOM
rocyapctee». B cnenuanbHON IUTEpPATYpE BOCIUTATEIBHYIO UACK0 ONPEICIISIOT
KaK HEONpPENENIEHHYIO0 IMyCTyr (pa3y, KoTopas JulIlb ByaJlUpyeT HaKa3aHUE.
OTMeuaercsi, 4TO BOCIUTATENbHAS WIESd HE HMEET HUKAKOIO0 TEOPETUYECKOTO
NeJaroruieckoro (QyHaaMeHTa, HO SBISIETCS CKOpee TMOKOM QopMynon ams
ONpaBJIaHusl TOCYJIApCTBEHHOTO BMemarenbcTBa: «Hukoraa mnpexiae B UCTOpUH,
Jla)K€ BO BPEMEHA MHKBU3UIIMU, TOCYIAPCTBO HE BMELIMBAIOCh TAK UHTCHCUBHO B
MHTUMHYI0 W JYXOBHYIO J>KM3Hb 3aTPOHYTBIX JIMI, KaK MpPU COBPEMEHHOU
YT'OJIOBHOM TOJIUTHUKE IO 38JJaHUI0 FOCTUIIUI.

B orToli CBSI3M yKa3bIBaeTCA TaKK€ Ha ONACHOCTh TOrO, YTO TOTAJIbHAs
«MEeJaroru3aiys» yroJOBHOTO MpaBa HECOBEPUICHHOJIETHUX MOXKET MPUBECTH K
HEHY)KHOW JpaMartu3aliuui W 0e3 TOr0 MaJIO3HAYNUTEIHLHOW MOAPOCTKOBOM
MPECTYMHOCTH, HECOPa3MEPHOMY BMEIIATEILCTBY B TMEPCOHAIBHYIO cdepy
MMOAPOCTKOB M «IIEpeomneKe» HaJ HUMHU. l[lpumaHue BOCHUTATEIBHOM HAEE B

YTOJIOBHOM IIpaB€ HCCOBCPIICHHOJICTHUX a0COJIFOTHOTO 3HAYCHHMS IMIPUBCJIO TAKIKC

! Ilepratas, A.A. YrojaoBHas OTBETCTBEHHOCTb HECOBEPILICHHOJETHHX IO 3aKOHOJATENIbCTBY
®deneparuHoit Pecniyonuku ['epmanuu: auc. ... kaHzd. opua. HaykK. — KpacHosipek, 1999. —
C. 75.
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K TOMY, YTO TIOJ IPUKPHITUEM BOCIIUTAHUS MOXET OBITh ONMPaBIaHO MPUMECHEHHE
KaK Ype3BbIUAHO MSITKUX, TaK U CIUIIKOM >KECTKUX CAHKIUH.

Haunboinee cepbe3HbIM BO3paXEHUEM MPOTUB BOCIHUTATEILHON WU SIBISIETCS
TO, YTO UMEHHO OHA 3a4acCTyIO SIBIISIETCS MPUYMHON HEIOMYCTUMOIO MOBBIIICHUS
CAaHKI[MOHUPOBAHUSA [0 OTHOIICHUIO K MOJOJBIM JIOJAM. JIelCTBUTEIBHO,
PETYJIIPHO MPOBOJUMBIE IMIIMPUYECKUE UCCIIEIOBAHUS MMOKA3AJIH, YTO B PAKTUKE
MPUMEHEHUSI YTOJOBHO-TIPABOBBIX HOPM BOCIHUTATENIbHAS HUAES MOXET BECTH K
(bakTHUYeCKOMY YXVAIICHUIO TMPABOBOIO IMOJIOKEHUS MOJIOABIX JIIOACH IO
CPaBHEHHMIO CO B3pPOCIBIMH, a HMMEHHO K YCHUJICHHUIO CAaHKIMOHUPOBAHMS,
«J100aBKe» K HAKa3aHUIO U3 BOCIUTATENIBHBIX COOOpaKeHUU. ITO BBIpAXKACTCS B
DKCTEHCUBHOW TMPAKTUKE TMPUMEHEHHUS K HECOBEPUICHHOJETHUM CaHKIIHWMH,
CBSI3aHHBIX C OrpaHUYEHUEM CBOOOJBI (B YAaCTHOCTH, 00Jie€ 4aCTOM MPUMEHEHUU
pa3nuyHBIX (POpPM apecTa); COKpaIIeHHH BO3MOXHOCTEH 00XaloBaHUs CyIeOHBIX
pELIEHUIT; BO3MOKHOCTH HE3aueTa CpOoKa MPEABAPUTEIBLHOIO 3aKJIIOUYEHUS B CPOK
HAKa3aHUs U3 BOCIUTATEIBHBIX COOOPAKEHUN; HENOCTATOYHOU 3((PEKTUBHOCTH
MHCTHTYTA 3allUTHI IIOAPOCTKOB B IPOLIECCE H MPOUCeE .

[To »TM mpuYMHAM TpeaIaraeTcsl 0OTKa3aThCsl OT BOCIUTATEILHOM UIEH B TOU
dopme, B Kakol OHa CTajla JOTMAaTHYECKOM OCHOBOW YrOJIOBHOTO TIpaBa
HECOBEPIIICHHOJIETHUX. B mouckax 6ojee yOeaUTENIBHOTO 00OCHOBAHUS OCOOOTO
oOpallieHusi C MOJOABIMM TPECTyMHUKAMU MPEIJaraeTcs BEPHYThCA K
«ECTECTBEHHOI» OCHOBE TIpaBa HECOBEPIICHHOJETHUX, BBIPAOOTABIICHCS
UCTOPUYECKM M HE BBITECHEHHOM COBPEMEHHBIM  YTOJOBHBIM  IPaBOM
HECOBEPIIICHHOJIETHUX, @ UMEHHO K HJIee BO3/IasiHUS 3a BUHY.

[IpobnemMa JOMyCTUMOCTH peann3aliui Ueu BOCITUTAHUS B YTOJOBHOM IpaBe
MMEET elle OJuH acnekT. HMmeercs B BUIAY HEU30€KHOE BMENIATEIHLCTBO
rocyJapcTBa B KOHCTUTYIIMOHHOE MpPaBO pOAMUTEIEH Ha BOCHUTAHUE JETEl
cormacHo cr. 6 a63. 3 u 2 Koncrutyuuu. B sTOM mijaHe oTmedaercs, 4TO

rocyaapCTtBO TOJBKO TOI'JJa MOXKCET BLICTYIIATh BOCIIMTATCIICM, KOrJa pOAUTEIN HE

' Heinz, W Absehaffung oder Reformulierung des Erziehungsgedankens im Jugendstrafreehr //
Bundesministerium der Justiz (Hrsg.). Grundfragen der Jugendkriminalreehts und seiner
Neuregelung. -2. Kulner Symposium. — Bonn, 1992. -S. 372.
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B COCTOSHUM Ooyiee OCYIIECTBIIATh CBOM OOS3aHHOCTH IO  BOCIUTAHHUIO
HECOBEPIICHHOJIETHUX W MOJIOBIX JIFOJIEH B IyXe 00yUeHHE UX CTIOCOOHOCTH KHUTh
B COLUMAJIbHOM COOOIIECTBE B KA4eCTBE CAMOCTOSITENILHOM  JIMYHOCTH.
@enepanbHbli BepXOBHBIA Cyl NPU3HAET 3Ty NPEANOCBUIKY I IPUMEHEHHS
YTOJIOBHOTOIIPaBa HECOBEPIICHHOJIETHUX BBINOJHEHHOM, KOIrZa B IPECTYIUICHUN
HECOBEPIICHHOJIETHUX HAILEN BBIPAKEHUE KAaKON-JIN00 N€(PUIUT B BOCIIUTAHUH.

Bce ke, HECMOTpsI Ha JOCTATOYHO BECKYHK) KPUTHKY, ApTyMEHTHI B IIOJIb3Y
OCTAaBJICHHsI B IIPAaBE€ BOCIMTATEJIBHON MJEHU IepeBelInBaroT. [IpaBoBoe 3HaucHUE
e€ JIeKUT MPEkKIE BCETO B TOM, — U B 3TO CMBICJIE OHA SIBJIICTCA «(PYyHIAMEHTOM)
YTOJOBHOTO  MpaBa  HECOBEPUICHHOJETHUX — 4YTO OHA  OPHUEHTUPYET
IPABOIIPUMEHUTENS HA BbIOOP MOAXOMASIIUX BOCIUTATENbHBIX MEpP BO3JEHCTBUS
JUIS. HECOBEPILIECHHOJIETHErO NPECTYNMHUKA. VHBIMM CIIOBaMH, «BOCHUTATEIIbHBIN
IIPUHLIUAII YTOJIOBHOI'O IIPaBa HECOBEPLICHHOJETHUX, KOTOPBIA KPaCHOM HUTBIO
IPOXOJUT Yepe3 BECh 3aKOH — 3TO BO3MOXKHOCTBH JUIsl CyIbU B JIOOOM cTaauu
mpolecca IMEeIaroruyeckd pearupoBaTh Ha BOCHHUTATENbHBIE IOTPEOHOCTH
KOHKPETHOTO HECOBEPILIEHHOJIETHETO.

BocrnrarenpHass uaes IO3BOJSECT 3aKOHOAATENIO JOCTUYb  Pa3iIM4HbIC
TO3HTHBHbIE IICJIH

® OrpaHWYECHUE NTPUMEHEHUS HAKa3aHWM, HOCALIUX KapaTeIbHbIA XapakTep: B
VMCTOPUU YTOJOBHOTO IpaBa HECOBEPIIEHHOJIETHUX OHO BBIPAXKAJIOCh, NPEXKIE
BCETO, B TMOJHATHM BO3pacTa YroOJIOBHOW OTBETCTBEHHOCTH, OIPAHUYEHUU
IIPUHLNANA 3aKOHHOCTH, ACNEHAIN3ALMNA IIyTEM BBITECHEHUS HAIPABICHHOIO Ha
BO3ME3/ME JIMIIEHUSI CBOOOJBI B MOJB3Y Takux (OpM pearupoBaHus, KOTOPbIE
HA3HAYaJIUCh HE Ha OCHOBE BUHBI, @ HA OCHOBE «IOTPEOHOCTH B BOCHHUTAHUN» U
«BOCIIPUMMYHUBOCTH K BOCIIUTAHUIOY;

® pa3BUTHE CIIEIUAIBHO-TIPEBEHTUBHBIX BO3MOXHOCTEH PEArMpOBAHUS KAK C

IIOMOIIb BBCACHUA CaHKHHfI, KOTOPBIC OOJIZKHBI OBLIN CIIY’)KUTb HMCIIPABJICHHUIO H

' Tlepraras, A.A. YrojoBHasi OTBETCTBEHHOCTh HECOBEPINEHHOJETHHX I10 3aKOHOIATEILCTBY
OeneparuBHoi PecriyOnuku ['epmanun: nuc. ... KaHa. 1opua. Hayk. — KpacHosipck, 1999. —
C. 100.
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CHEIUATBHOW TPEBEHIIMU, TaK W TOCPEICTBOM MOIU(DUKAIIUU KapaTeIbHbBIX
CaHKLIM B HAIPABJIEHUHU y4eTa COOOPaKEHUI CelMaIbHON TPEBEHUU:

e pa3BUTHE COOCTBEHHBIX IIpaBUJI Ha3HaueHUs caHkiuu (cm. §§ 5, 8, 10, 13,
17, 31 3akoHa 0 cyJaax /IS HECOBEPIICHHOJETHUX): BBHIOOp CAHKIMH M €€
Ha3HAUYCHUE O00S3aTCIIBLHO JOJDKHBI OBITH «IIOAXOISIIUME» U «HEOOXOIMMBIMHE)
JUISL yIepKaHUs TIPECTYIMHUKA OT COBEPIICHUS IPYTHUX MPECTYIICHUH;

e o0OecrieueHne «MOOMIBHOCTH CAHKIMH WM BO3MOXXHOCTH TOCIICTYIOIIETO
W3MCHEHHUSI BOCIHTATEIBHBIX MEp, HECMOTPS Ha MPaBOBYIO CHIIy CYIeOHOTO
pemenust (Hampumep, § 11 a63. 2, 15 a63. 3, 23 a63. 1 3akoHa o cymax s
HECOBEPIIICHHOJICTHHUX ).

B mpaktuke mnpaBocyamsi BOCIHTATENBHBIM TPUHIMI HECET C COOOW U
M3BECTHOE CMSTYCHUE HAaKa3aHUs JJII HECOBEPIICHHOJIETHUX MPECTYIMHUKOB. DTO
MPOSIBISICTCS] B CHIDKEHWW BEPXHETO TMpejeiia CAaHKIIUNA HECOBEPIIICHHOJIECTHUM 10
CPaBHEHHIO CO B3POCJIBIMH: JIbIOTAaX IPH YCIOBHOM OCBOOOXKICHUH; TPUMECHECHUH
YTOJIOBHOTO TIpaBa HECOBEPIICHHOJICTHUX K 18-21-7€THUM MOJIOIBIM JIIOJISIM, a B
cllydae TPUMEHEHHS K HUM OOIIEro yroJoBHOTO MpaBa — €ro CMATYCHUH;
WCKJTFOYEHUU MPEBEHTHBHOTO 3aKJIIOYCHHUS W MHCTUTYTa YaCTHOTO OOBUHECHHS U
pod.

B 1menmom nmpuopuTeT BOCHHMTATEIBHOM HWIEM B  YIOJIOBHOM  IIpaBe
HECOBEPIIICHHOJETHUX O3HA4YaeT y4eT MPUYHUH TOJPOCTKOBOM MPECTYMHOCTH W
MEPBOOUYEPEIHYI0 OPHEHTALIMI0O Ha TOCIEACTBUSA IPUMEHECHHUS TOWM WM WHOU
CaHKIIMM TJSI HECOBEPIICHHOJETHETO, a TaKXe MPEUMYIECTBO CIEIUaIbHOM
MIPEBEHIINY TTepe] BCEMH WHBIMHU IEJISIMM HaKa3aHUsS W MPUHITATTAATBHBIN OTKa3 OT
YrOJIOBHOTO HaKa3aHWS TaM, TJI€ OHO He TpeOyeTcs 10 BOCHHUTATCIBHBIM
cooOpakeHHUsIM; KpOME TOTO, NMPUMCHEHHE, 110 BO3MOXXHOCTH, CBOOOJHBIX OT
PENPECCUBHBIX JJIEMEHTOB CaHKIMH, KOTOPBIC JODKHBI YBaKaTh aBTOHOMUIO
HECOBEPIIICHHOJIETHETO U MOATOMY OBITH CKOpee MPEIOKEHUEM K MTOMOIIHU, YeM
MPUHYIUTEIHLHBIM BOCTIUTAHUEM.

CnpaBeyIuBO  OTMEYAETCs, YTO OTMEHA BOCIMUTATEIBHOM HJEH BBI3BIBACT

OombIIIE COMHCHU:A, IIOCKOJIBKY O3TO JICTKO MOKCT IIPUBCCTHU K TOMY, UYTO
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YTOJIOBHOE TIPaBO HECOBEPIICHHOJETHUX CTAaHET HUYEM HWHBIM, KaK OOBIYHBIM
YTOJIOBHBIM TIpaBOM. B pesynpTaTe HEe OyaeT oOecmedmBaThCS HEOOXOoauMast
rMOKOCTh CAHKIIHOHMPOBAHHS HECOBEPIICHHOICTHHX .

Henb3st 3a0biBaTh W TO, YTO B MPOUIJIOM HMEHHO BOCIHTATENIbHAS HJEs
pou3Besa 3HAYUTENIbHbIE TYMaHUTapHbIC CABUTH, HAUMHAs C CO3JIaHUs 0COOOTro
mpaBa Ui MOJIOJBIX MPECTYMHUKOB, XapaKTEepU3YIOLIErocs ropasio Ooiee
MATKUMU HaKa3aHUSM W MHOTOYHUCJIECHHBIMU BO3MOXHOCTSIMA HEKapaTeIbHOTO
pearupoBanus. [Ipocto ceronHs, Ha OCHOBE HOBBIX KPUMHUHOJIOTUYECKUX 3HAHUM,
MOTPEOHOCTh HECOBEPIICHHOJIETHUX B BOCIHTAaHUU JOJKHA PacCMaTpUBAThCS
HECKOJIbKO MHaue, ueM B 1953 r. (roa mpuHATHS HbIHE JIEUCTBYIOLIETO 3aKOHA O
Cylax JJisi HECOBEPIICHHOJETHHX), BCJEACTBHE YEro BOCIUTATEIbHYIO HJICIO
TpeOyroT HAIlOJIHUTH HOBBIM COJIEPKAHHUEM. [lepedopmynrpoBanue
BOCIIMUTATENBHON UJIEU BUJIUTCS MPEKIE BCETO B TOM, YTO BOCIIUTAHUE HE JOJKHO
paccMaTpHuBaThCs KaK 1eb, HO JIMIIb KaK CPEJICTBO K JOCTHXKEHUIO LEIU — LEIU
NpeAoTBpallCHUs JaJbHEUIINX MNPECTYIICHUH (WM CHelUaTIbHOW TMPEBEHIIUN).
[Ippu »TOM 3a BoOCHHUTATEIBbHONW WHACEH B 00sA3aTEILHOM TIOPSAKE JOJDKHA
COXPaHSTHCS MPUCYIIas el TUMUTUPYIOAs (PYHKITUS.

PaccmotpeB  oOmme  4yepThl  COBPEMEHHOIO  YroOJIOBHOTO  TpaBa
HECOBEPILICHHOJETHUX, MOXHO CleJlaThb CJIEAYIOIIME BBIBOABL.  JlaHHBIE
BO3PACTHOW MCUXOJIOTHUH, 4 TAKXKE KPUMUHOJOTUYECKUE JAHHBIE O MOJPOCTKOBOM
MPECTYNHOCTH (MPEXKIE BCETO €€ SIU30JAHUYHOCTH, MAaJ03HAUYUTEIIBHOCTH U
«OOBIYHOCTH») OOYCIIOBUJIM  CO3JJaHME O0COOOro  yroJOBHOIO TMpaBa  JUIs
HECOBEPUICHHOJICTHUX MPECTYITHUKOB, TJIABHOM 1I€JIbIO KOTOPOro  CTaja
MaKCHUMallbHasi YrOJIOBHO-TIPABOBAs 3allllTa MOJpOCcTKOB. K xapakTepHbIM uepTam
YTOJIOBHOTO TpaBa HECOBEPIICHHOJIETHUX OTHOCST: OCOObIE MEPhI pearupoBaHUsI
Ha TMPECTYIUICHUS TMOAPOCTKOB, OPHUEHTALIMI0 Ha WIS WHIUBUAYaJIbHOU
MPEBEHIINN, a TaKXKe MPUHIUI CYOCHIMApPHOCTH (MU TpEAnouTeHrne Hawmbosee

MSATKOU CaHKIIMH). CoBpeMeHHY10 MOJIETb YTOJIOBHOTO npasa

' Tlepraras, A.A. YrojoBHasi OTBETCTBEHHOCTh HECOBEPINEHHOJETHHX I10 3aKOHOIATEILCTBY
OeneparuBHoi PecriyOnuku ['epmanun: quc. ... KaHa. opua. Hayk. — KpacHosipck, 1999. —
C. 103.
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HECOBEPIICHHOJIETHUX BO MHOTOM (OPMHUpPYET BOCHHTATEIbHAs HAES, KOTopas
uMeeT 0e3yCIIOBHBIM MPHUOPUTET Mepei] UIeeil BO3ME3aus, SBISETCS LEIbI0 BCEX
YTOJIOBHO-IIPABOBBIX MEp, NPUMEHAEMBIX K IIOJAPOCTKAM, a TAKXKE BIMACT Ha

IIpaBuJjida HABHAYCHUS TaKUX MEP.

1.3 YcnoBus 141 MPCAIIOCHIIIKU YFOHOBHOﬁ OTBCTCTBCHHOCTH

HCCOBCPIICHHOJICTHUX

B § 1 3akona o cynax Juisi HECOBEpPUICHHOJETHUX, Ie ompezensercs cdepa
JNEeUCTBUS 3aKoHA, TOBOPHUTCS O TOM, YTO €r0 HOPMBI PACIPOCTPAHSIIOTCS Ha
«HECOBEPLIEHHOJIETHETO W MOJIOZOTO YeJI0BeKa, COBEPILIMUBILETO
paBOHApPYIICHUE, KOTOPOE KapaeTcs HakKa3aHWEeM B  COOTBETCTBHUU  C
MPEeANUCAHUSIMU OOLIETO YroioBHOro npasa». CornacHo § 1 a03. 2 3akoHa o cymax
JUI.  HECOBEPILUECHHOJETHUX, HECOBEPIICHHOJETHUN WM TOAPOCTOK  (HEM.
Jugendliche) — »T0 nMIO, KOTOPOMY KO BPEMEHH COBEPIICHHUS MPECTYIICHHUS
VCITOJIHWIIOCh YEThIPHAATh, HO €II€ HET BOCEMHA/ILATH JIET: a MOJIOJON YEJIOBEK
(meM. Heranwachsender) — ToT, KoMy KO BpEMEHHM COBEPIICHHS MPECTYIICHHUS
VCITOJIHWIIOCh BOCEMHAAIATh, HO €Ille HET JBaIAaTH OJHOI0 roja.

Pematomum nist BeIOOpa, Ha3HAUYECHUS] M WCIIOJIHEHMS PA3JIMYHBIX MPABOBBIX
Mep SBISETCA BO3pPAcT KO BPEMEHU COBeplIeHHs mpecTyrieHus. [log Hum
MOHUMAETCS TOT MOMEHT, KOrJja COCTOSJIOCh, a TpH HEOCTOPOMKHBIX
MPECTYIICHUSAX JTODKHO OBLIO COCTOSITHCS, PEIIAOIIEe ISl BHITIOJHEHUSI COCTaBa
MPECTYIJICHUSI BOJIEU3bsIBICHUE (TakKUM OOpa3oM O HACTYIUICHUU MPECTYIMHBIX
NOCJIEACTBUA peuyb He uAeT). Eciau  yrojioBHO 3HAaYuMOE MOBEJICHUE
pacnpoCTpaHseTCsT Ha ONPEASICHHBIM BPEMEHHOW Tmepuo (MPpoaorKaeMble,
JUISIIIIECS] TIPECTYIUICHUSI), U JIULO JOCTUTIIO 14 JIeT TOJbKO B TE€YEHHE 3TOTO
NEepUoa, TO BOIPOC O €ro OCYKIECHUU OyJeT 3aBUCETh OT TOT0O, MOXKET JIU OHO
HECTU YIOJOBHYKO OTBETCTBEHHOCTh 33 COOTBETCTBYIOIIEE ITOBEAEHUE 10
JTOCTHX)eHUU 14 neT (To ecTh He0OXOUMO MPOBEPUTH HAIMYKE MPEANOCHUIOK § 3

3aKoHa 0 Ccyaax Jiis HECOBEPIICHHOICTHHUX ).
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[TonobHoe mpeanucaHne XxapakTepHO UMEHHO ISl YTOJIOBHOTO IpaBa (eciu Obl
YTOJIOBHOE MPABO HECOBEPIIEHHOJIETHUX OBUIO MCKIOYUTEIBHO BOCIUTATEIbHBIM
paBoOM, TO pEIIAIUM ObLT Obl BO3pacT MOJIOJOTO YEJIOBEKa KO BpEMEHU
BBIHECEHUsI PEIICHMs WJIA Hayaja MPUMEHEHHs MpaBOBbIX Mep). Tem He MmeHee,
TaKkue IMpaBWJIa BCTPEUAIOTCA B 3aKOHE O CyJdax JJIsI HECOBEPIIEHHOJETHUX
JIOCTATOYHO peJiko. B kadecTBe mprmepa MOKHO TpuBeCTH Julllh § 110 ad3. 2 wim
§ 92 a03. 2 3akoHa 0 cyAax I HECOBEPIICHHOJETHUX, KOTOPbIE Pa3pEIIarOT
u3bATHE 18-TETHUX MOJNOJBIX JIIOAEH W3 MeCT JIMIICHHS CBOOOABI st
HECOBEPIICHHOJETHUX, €CIM OHM OOJIbllle HE MOAXOAAT JJs MOJO0OHBIX
yupexaeHuil. B 1enoM jxe yrojoBHO-IPAaBOBbIE NMPUHLHUIBI KOPPUTHUPYIOTCS C
NOMOUIbIO BOCIUTATENBbHBIX CcoOOpaxeHuil. Tak, eciu HEoOXOAUMO NPUHATH
Mepbl, MPEAYCMOTPEHHBIE MPABOM COLMAIBHON MOMOLIM MOJIOACKH (HAmpUmep,
BOCITUTAHUE B CICIIMAIIBHOM YUYPEXKJIEHUH), TO JTIOJKHBI YYUTHIBATHCS BO3PACTHHIE
IPaHUIbI, IPETYCMOTPEHHBIE 3aKOHOM O COLIMAIbHON OMOIIH, OPUEHTUPOBAHHbBIE
Ha BO3pacT Havajla IPUMEHEHUSI COOTBETCTBYIOIIEH MEPHI.

Hcuucnenune Bo3pacta MPOUCXOAUT B COOTBETCTBUU ¢ §187 a63. 2 3akoHa o
Cylax JJsi HECOBEpPILIEHHOJIETHUX, MOCKOJbKY B YK »3TOT Bompoc He
yperyiaupoBaH: «Eciaum Cpok HauMHAeT Teub yX € C Hayajaa JHS, TO 3TOT JEHb
cunTaeTcsa nepsbiM. [Ipu onpeneneHun Bo3pacTta 3aCUUTHIBAECTCS JACHb POKICHUS:
TakKUM 00pa3oM, COBEpPLIEHHOJIETUE HAYMHAETCS C TOrO JHSA, B KOTOPBIN JIMILY
MCITONMHIIOCH 18 neT»’.

Eciun  cymecTtByloT  Kakue-1MOO COMHEHHSI OTHOCHUTEIBHO  BO3pacTta
OOBHHSEMOTO (YTO XapaKTEpHO JJIsl CIy4yaeB ¢ MHOCTPaHIIAMH) U (UJIM) MOMEHTA
COBEpIICHUS MPECTYIUICHUS, TO HEOOXOAWMO, PYKOBOACTBYSCh MPUHLIUIIOM
TOJIKOBAaHUSI COMHEHHMH B 10JIb3y oOBHHsieMoro (naT. In dubio pro reo) BeiHECTH

2
PECIICHUC B I10JIb3Y HCCOBCPIICHHOJICTHETO .

! Hepcecsan, A.A. Borpocsl HakazyemocTtu B yrojaoBHoM npase ®PI" u CIHA. — M., 1992. —
C. 189.
> Vronosuslii kogexe OPI. — M., 1996.
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Ilo cpaBHEHHIO C APYrMMH CTpaHaMH, BO3pPAacT NPUBJIECYEHUS K YTrOJIOBHOM

.1

OTBETCTBEHHOCTH B HEMEILIKOM IIPABE PACCMATPUBAECTCS KaK JOBOJIBHO BBICOKHU .
Ecnu ke paccMmarpuBaTh €ro B COBOKYITHOCTH C APYTMMHU OTPaCiIsiMU HEMELIKOIO

o 2,
IIpaBa, TO B KAYCCTBC BaAJKHCUIIINX BO3PACTHBIX I'PAHUIT 3/ICCh BBICTYIIAIOT .

BO3pacT IIpaBOBOC ITOJIOKCHHUC

- 0.75 (o) CrielalibHasl MPaBOCIIOCOOHOCTh (HACEICTBEHHOE

MpaBo, MPaBo Ha BO3MeEIIEHUE yIIepOa);

0 (poxxaeHue) MIPaBOCIIOCOOHOCTD;
7 OrpaHUYEHHAs Jiee- U JCIUKTOCTIOCOOHOCTD;
14 MpaBO Ha BBIOOP BEPOMCIIOBEIAHMS, BO3PaCT

YTOJIOBHON OTBETCTBEHHOCTH;

16 OTrpaHUYCHHAs J1€€CIIOCOOHOCTh 3aBEIATEIIS;

18 MOJIHASL Jee- U JEIUKTOCIOCOOHOCTb, PACIINPEHUE
PaMOK YTOJIOBHOM OTBETCTBEHHOCTH;

21 BO3pACT HACTYIUICHUS YTOJOBHOW OTBETCTBEHHOCTH

B IIOJTHOM 00bEME

Tabnuna 1. Baxxueliue Bo3pacTHbIE IPaHULIbI B HEMELIKOM IIpaBe

OdyeBugHO, YTO B OOJBIIMHCTBE CIIy4aeB TMpaBO YyCTaHaBIMUBAaeT (IO
COOOpaXEHUSIM  TPABOBOM  OMPEACICHHOCTH U OE30MAaCHOCTH)  KECTKHUE
BO3pacTHBIC rpaHullbl. Ha Bompoc o ToMm, ueM 00yCIOBJIEHO YCTAHOBJICHUE UMEHHO
TaKuX BO3PACTHBIX NPEAEIIOB, B TEOPUU NAIOTCA pa3Hble OTBETHL. [l0 MHEHMIO
OJIHMX, MOTHBBI 3aKOHOJIaTeJIs MIPU YCTAHOBJICHUH BO3PACTHBIX MOPOTOB BOOOIIE
OIPEIETHTh HEBOSMOXKHO® APYrHE YKAa3bIBAOT HA TO, YTO BBEICHHE B 3aKOH
pa3sNUYHBIX  BO3PACTHBIX Tpymm  Oa3upyercss Ha 3HAHUSAX  TEJaroruku
MeUaTpUIECKON TMCUXOJOTHH, MEAUIIMHBI. TpeThH YCTAaHOBJICHUE TAKUX TPaHUIL
Ha3bIBAIOT TMOJUTUYECKUM AaKTOM, B OCHOBE KOTOPOrO JIeXKaT HE HAy4yHO

MOATBCPKACHHLIC 3HAHUS, HAIIPUMEP, O TUIWYHOM CTEICHU «3PCIIOCTHU» YCIIOBCKA

' Tam xe.

2 Tam xe.

% VTonoBHOE 3aKOHOIATENHCTBO 3apyOexHbix ctpaH (Aurmuu, CIIA, ®panuuu. ['epmanumy,
SAnonun) / mox pen. 1U.J1. Kozoukuna. — M., 1998. — C. 271.
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ONpENENICHHOW BO3PAaCTHOM TIpyNIbl, HO OpUEHTAaUUs HA I[POU3BOJBHO
yCTaHOBJICHHbIE (DAaKThl OOIIECTBEHHON >KM3HHU: MPEKpalIeHHEe BOCHMUJICTHEN
00s3aHHOCTH MOCEeHiaTh IIKOJy, Hayajao MpoQEeCcCHOHANBLHOI0 O00y4YeHus,
KOH(pUPMAIIHIO.

XKecTtkre BO3pacTHbIE TPAaHMIIBI, XApAKTEPHBIE ISl IPYTUX OTpaciield Ipasa,
JEWCTBYIOT M B YIOJIOBHOM IIPaB€ HECOBEPIICHHOJETHUX. JIMIO, KOTOpOMY K
MOMEHTY COBEPILEHUS MPECTYIUICHUS €II€ HE WCIOIHWIOCH 14 JieT, HE MOXeT
ObITh TMPUBIEYEHO K YrOJOBHOM OTBETCTBEHHOCTH. PebGeHok, — u 3TO
HEOIpoBEpKUMas Npe3yMIius, — aBisieTcsa HeBMeHsieMbIM (§ 19 YK ®PT'). On He
TOJIBKO HE MOET ObITh HAaKa3aH B YrOJOBHO-TIIPABOBOM MOPSIJIKE, HO U HE MOXKET
MPECIEA0BATHCS MPABOOXPAHUTEIBHBIMU OpraHaMH, MO3TOMY KaXKIbId MpOLecC,
KOTOPBbI MO OIIKOKE BO30YXIEH MPOTHUB peOEHKA, JOHKEH OBbITh HEMENJIEHHO
MIpEeKpalleH, a MPUroBOpP — OTMEHEH JIN0O MPU3HAH HUYTOXHBIM. OHAKO 00I1IeMy
npaBwity § 19 YK mporuBopeuar n. 2 PykoBogsmux I[lonoxkenuid k 3akoHy O
Cylax JJisi HECOBEpPLIEHHOJIETHHUX, a Takxke lIlpennucanne o0 oOCyHIECTBICHUHU
TOJUICHCKOI CITyXKObI' : HMH MPEIyCMATPUBACTCS, UTO JCIO O COBEPIICHHH
peOCHKOM YTOJIOBHO HAaKa3yeMOro JAEsHUS BCEe e OynerT «o0pabaThiBaThCs»
nonuiuen. CornmacHo m. 9.1.2. BeiieHa3BaHHbIX [Ipeanucanuii «J1eTH, KOTOpHIE
MO/I03PEBAIOTCS B COBEPIIECHUHU MPECTYIUICHUH, TOJIBKO B TOM CIydyae MOTYT OBbITh
MOJIBEPTHYTHl KPUMHHOJIOTUYECKOMY HCCIIEIOBAHUIO, €CJIM OHU MPHU COBEPUICHUU
MPOTUBONPABHOIO JESHUS IOKAa3alyd BBICOKYID KPUMHHAIBHYKO SHEPTUI0 WIIU
COBEPILIUJIM POTUBOIIPABHOE JICSTHUE TTOBTOPHO, U BHOBb CYILIECTBYET OMACHOCTh
nosTopeHus». [Ipumensitorcst kK HUM 1 HopMbl §127 YIIK @PI o 3agepxanum.

B otHOmeHun peOeHKa, COBEPIIMBLIETO YIrOJIOBHO Hakazyemoe JIesHHe,
BO3MOXXHO TPUMEHEHUE MHBIX MEp: TaK, MPOKYpOp JIODKEH 0OpaTUTh BHUMaHUE
camMoro peOeHKa U YIOJTHOMOYEHHBIX Ha €r0 BOCIIUTAHUE JIUI] HA MPUHAIJICKAIIEEe
UM TPaBO HAa BOCHUTATEIbHYIO MOMOIIb U HAMPABUTh MX B BEAOMCTBO IO J€jIaM

mosonexu (§§ 8, 18 3akoHa 0 cynax s HECOBEPIIEHHOJETHUX). B oTaenpHbIX

! HepcecsH, A.A. Bopocsl HakazyemocTu B yrojioBHoMm npase OPI" u CILIA. — M., 1992. —
C.192.
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CIy4yasXx 3TO MOKET CTaTh IMOBOJOM JMJisi CyAbU IO JieJIaM OIEKHM Ha3HAUYUTh
BOCIIUTATENbHBIE MEPHI MO 3aKOHY O CyAax JJisl HecoBepileHHOoNeTHUuX. [IyHkT 1
PykoBoasimux TmoNOKeHUM K 3aKOHY O CyJax i HECOBEPIICHHOJETHUX
00s3BIBAaCT MPOKypOpa TPH HATWYUHM 3asABICHUS O COBEPIICHUH PEOCHKOM
MPECTYIUICHUSI COOOIIUTh 00 3TOM CyAbe IO JeJlaM ONEKH U IPOBEPHUTH,
HEOOXOJMMO JIM M3BECTUTh 00 ATOM IIKOIY, JPYTHE YUPEKIACHUS, U HYKHO JIH
MPUHUMATh MEPHI B OTHOIIIEHUN 00s13aHHBIX 3a00TUTHCS O peOCHKE L

B ortHomenun B3pocnbix (To ecTh Jmil crapiie 21 roga) 3akoH o cyaax s
HECOBEPIIICHHOJETHUX TaKXKe, MO OOIIeMy MpaBuily, HE JEUCTBYeT. TOJBKO eciu
JUIO OCYXKJIAETCS MO COBOKYIMHOCTH MPECTYIUICHUM, 4YacTh M3 KOTOPBIX OHO
COBEPIIWIIO B BO3pacTe 710 21 roja, a ocTajabHbIC MEPEIIarHyB 3a 3TOT BO3PACTHOM
pyOexK, MOJICKUT MPUMEHEHHUIO €IMHOE YTOJIOBHOE MPABO HECOBEPIICHHOJETHUX
KOrja TaK Ha3blBaéMbIi OCHOBHOM Bec (Hem Schwergewicht) wumeror Te
MPECTYIUICHUS, KOTOPBIE JIMIIO COBEPIINIIO 0 AocThxkeHus 21 roga (§ 32 3akoHa o
Cylax mJig HecoBeplieHHONeTHUX). IlpuyeM HeoOxoaumo, dYTOOBI MOJIOAOM
YeJ0BEK Mojamnagai IoJi JACHMCTBUE YTrOJOBHOIO IMpaBa HECOBEPIICHHOJIETHUX, TO
ecTb ObuTM coOnrogeHbl mpeanocbuikd  $ 105 3akona o cymax s
HECOBEPIIICHHOJETHUX (CM. HIKE).

B npemaBepun  pedopMbl  YrOJOBHOTO TpaBa  HECOBEPIICHHOJECTHHUX
00CYX)at0TCsl BO3MOXKHOCTH KaK CHIDKEHHSI BO3pacTa MPUBJICYEHUS K YTOJOBHOMN
OTBETCTBEHHOCTH JI0 12 JIeT, raK U ero nmogausaTus 10 16 jger, u gaxe go 20 jer.

HeoOxomumocTh cHUXEHUST Bo3pacTa OOOCHOBBIBACTCS, C OJHOW CTOPOHBI,
CpPEIHUM YPOBHEM Pa3BUTUSI COBPEMEHHBIX 12-13-JI€THUX MOJIPOCTKOB, a TaK¥Ke
HaJICJICHHEM UX 0oJiee MMPOKUM 00hEeMOM KOHCTUTYITMOHHBIX MpaB. Kpome Toro,
BBIJIBUTAETCSl apTyYMEHT O TOM, YTO BO3pacTHasl rpaHuiia B 14 jeT MoxeT ObITh
WCIIOJIb30BAaHA  JJIT  3JIOYMOTPEOJCHUST  HECOBEPIIEHHOJCTHUMH  IyTeM
NPUBJICYECHUS] HUX K COBEPUICHUIO TMPECTYIUICHHS] B KayeCTBE YIrOJIOBHO

HCHAaKa3yCMbIX COYYAaCTHHKOB. O)]HaKO Ha CCI‘OJIHSH_HHI/Iﬁ JACHb HC€ CYHICCTBYCT

1
MenbaukoBa, 2.b. IlpecTynnHOCTh HECOBEPIIEHHONIETHUX B KallUTAIUCTUYECKUX CTpaHax. —
M., 1967. - C. 93.
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JAHHBIX TICUXOJIOTUM Pa3BUTHUS, CBUIETEIbCTBYIOIIUX O TOM, 4YTO JIETH H
MOJPOCTKH JCUCTBUTEIBHO CHOCOOHBI HECTH YTOJIOBHYIO OTBETCTBEHHOCTH B
Oonee panHem Bo3pacte. K ToMmy e, Ha mparMaTH4eCKOM YpPOBHE CYIIECTBYET
BAXKHEUIIINM JIOBOJI IMPOTUB CHMXKEHUSI BO3pacTa YroJIOBHOM OTBETCTBEHHOCTH -
HET OCHOBAaHUHN YTBEPKIaTh, YTO 3aKOH O CyJax [JIs HECOBEPIICHHOJETHHX
o0najaeT TaKMMU MHCTPYMEHTaMHU IMPABOBOTO BO3JACUCTBUS, KOTOpPbIE ObLIU OBl
0oJiee MOAXOAIIUMHU J1JISI BOCHUTATEILHOTO 00X0K/ICHUSI C ICBUAHTHBIMHU JIETbMH,
YEM BO3MOKHOCTH 3aKOHA O COLMAIBHOM MOMOIIN MOJIOJIEHKH.

B mpoTHBOINOIOXKHOCTh 3TON TEHACHIMU, MOCTOSIHHO MpesjaraeTcs oolee
MOBBIIICHUE BO3pacTa YroJIOBHOM OTBETCTBEHHOCTH 10 16 IeT, OJHAaKo 3Ta
MEPCIEKTUBA TaK)Ke HE HAXOJIUT OOJIbIION moaepk Ku. Bo-nepBbIx, cyiiecTByeT
OMACHOCTh CJIMIIKOM HHTEHCUBHOM 3arpy3Ku YUYPEXKJICHUW CIY>KObI COLMAIBHOM
MTOMOIIIY MOJIOJIBIMU MPABOHAPYIIUTENS MU. BO-BTOPBIX, BO3HUKAET BOIIPOC O TOM,
HE SBISETCS JIM YTrOJOBHO-NPABOBOE OOpallleHHe C TNPECTYMHUKOM OoJiee
OJIarONPUSATHBIM JJIsI HETO, YeM MPUMEHEHHUE MeAarorudeckux caHkiui. [Ipotun
MOBBIIIEHUS BO3pacTa YrOJOBHOM OTBETCTBEHHOCTH MPHUBOAMTCS M €II€ OJUH
HEMAaJIOBAXKHBIM apryMEHT — 3TO MOYKET MPUBECTHU K KpallHE HEXKEJIATEIbHOMY, C
BOCIIUTATEIBLHOM  TOYKH  3peHus, dPQPEeKTy  yMEHBIICHUS  OXUJAHUUN
OTBETCTBEHHOCTH OOIIECTBA MO OTHOIICHUIO K MOJOJALIM oM. [TosTomy 14-15-
JETHUM TOAPOCTKAM OTMEHA YrOJOBHOM OTBETCTBEHHOCTH TMOKAXETCS HE
OTIpEJICTICHHON JIIOTOM, HO CKOpee «perH(paHTUITU3AINEH, HE TOBOPS YK€ O TOM,
YTO B3pOCJIbIE MPECTYNMHUKH OyayT ©OoJjiee WHTEHCHUBHO TNPUBJICKATh YTOJOBHO
HEHAKa3yeMbIX HECOBEPIICHHOIECTHHX K COBEPIICHHIO PECTYILICHHIL .

IIpuBiieueHrEe HECOBEPIISHHOJICTHUX W MOJOABIX JIOJIeH B Bo3pacre 18-21
rojga K YroJOBHOM OTBETCTBEHHOCTH MPEANOIaracT HAJIMYME OIPEICICHHBIX
MPEANOCHUIOK.

Tak, cormacHo § 3 mpemn. 1 3akoHa O cynax Il HECOBEPLUEHHOJIETHHUX
HECOBEPUICHHOJICTHUHN JIUIIb TOT/AA MOJJEKUT YrOJOBHOW OTBETCTBEHHOCTH 3a

COBCPIICHHOC ACAHNC, KOT'Jd OH «KO BPCMCHH COBCPIINCHUA HNPCCTYIUICHUSA I10

' Kimtokanosa, T.M. YronoBHoe npaBo 3apybesxubix crpad. — CI16., 1998. — C. 36.
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CBOEMY HPAaBCTBEHHOMY U YMCTBEHHOMY PAa3BUTHIO SIBJIIETCA JOCTATOYHO 3PEJIBIM,
yTOOBl OCO3HAaBaTh HENPABOMEPHOCTh CBOEr0 JESHUSA U JIEWCTBOBATH B
COOTBETCTBHH C ATUM OCO3HaHUeM». TakuM oOpa3om, JJisi HECOBEPIICHHOJIETHUX
IPEIyCMOTPEHO CHENHaTbHOE OOCTOSTENBCTBO, HCKIIIOYAIOIIee BHHY, KOTOPOE
SBJISIETCSI IOMOJIHUTEIBHBIM K CIy4asiM HEBMEHSIEMOCTH, YPETYJIUPOBAHHBIM B § 20
YK ©PT.

DTO 3aKOHOJATENLHOE MpEeANUCcaHue HMeeT CBOr uctopuro. Eme B 19 B.
NOSIBUJIUCh JIB€ PA3NIMYHBIX KOHLEMNIMHU 1O BOMNpocy 00 aOCOMIOTHOW H
OTHOCUTEIBHOM BMEHSEMOCTH: OTIECIbHBIM HEMELKUM 3aKOHaM Oblla M3BECTHA
aOCOJIOTHAass BMEHSEMOCTb IO JOCTWXKEHUU 14 ner, (QpaHLy3cKUU Ke 3aKOH
IPEeIyCMOTPENl YTrOJOBHYIO OTBETCTBEHHOCTh C 16 7er, a 0Oojee IOHBIX
MPECTYIHUKOB MpHU3HaAI yciaoBHO BMeHsieMbIMU. Hemenkuit YK 1871 r. yuen o0e
3T KOHUENIMM — C OJHOM CTOPOHBI, OH YCTAHOBWJI aOCOJIOTHBIH BO3pPacT
YTOJIOBHOM OTBETCTBEHHOCTH B 12 jeT, a ¢ JApyrod — IOCTaBHUI BO3MOXKHOCTH
IPUBJICYCHHUS] HECOBEPIICHHOJETHUX K OTBETCTBEHHOCTM B 3aBUCHUMOCTH OT
HaJIUYUS HEOOXOJUMOro TMOHHMMAHUS CBOUX JIEWCTBUH TMPU COBEPLICHUU
mpecTyIleHus.  IIpomokas  OTy — TCHACHIMIO, 3aKOH O Cygax Ui
HecoBepieHHoNeTHUX 1923 r. OcTtaBui nui MoJioxe 14 JeT yroioBHO, B TO BpeMs
Kak B oTHomeHuu 14-18-metHux moTpeOoBan 005S3aTETBLHOTO  HAIWYUS
YMCTBEHHOM U HPaBCTBEHHOM 3pPEIIOCTH.

TepMuHBI, WCIOJB30BAaHHBIE 3aKOHOAAaTeNeM B § 3akoHa O cyaax s
HECOBEPILICHHOJIETHUX, HOCSAT OLEHOYHBIM XapakTep U TpeOylOT CBOETo
uctoiakoBanus. Tak, 3penocth (HeM. Reife) kacaercs cmocoOHOCTH OCO3HAHMSA,
NOHMMAaHHSA M CIOCOOHOCTH K JEHCTBHUIO, MPUYEM pa3rpaHUuEHUE 3TUX ABYX
«CTIOCOOHOCTEN» MPU BCEX CTapaHUSAX BO3MOKHO JIMILb B OTPAHUYEHHOM OOBEME.
B kaxxiom citydae peub UIEeT He 00 YCTaHOBJIEHWH HAJIMYUSl HA3BAHHBIX KAauecTB, a
O TaKkOM CTENEHU 3PEJIOCTH, KOTOpas 3TH KadecTBa npenmonaraer. [Ipm stom
MacmTaboM JJi 3aKOHOJATENs IBMJIACH CTENEHb pa3BUTHA |8-1T€THUX, MOCKOJIbKY

OHa SABJIACTCA I[OCT&TO‘IHOﬁ JJI1 TIPUBJICYCHUS K erJ'IOBHOﬁ OTBCTCTBCHHOCTH.

! Vronosmbiit komeke OPT. — M., 1996.
54



HpaBcTBeHHast 3penocTh 0O3HAYAET, UYTO pa3iudue MpaBa M HE MpaBa JOHKHO
OBITH 3aKpEIJICHO Ha YPOBHE YyBCTB, MHBIMU CIIOBAMH, YTO HECOBEPIICHHOICTHHM
o0namaeT B JOCTaTOYHOM OOBEME OINMPENCICHHBIMU dTHUYSCKUMU U COIUATbHBIMU
KadecTBaMu. HeoOxoamMo mpoBEepUThH, MOCTHT JIM TOAPOCTOK OOIIEIPUHSATOTO
YPOBHSI MOpAJLHOTO Pa3BUTHsI, W OO0JagacT JIM OH YK€ YCBOCHHOW CHCTEMOM
MOpaJBHBIX MPABWI, KOTOPHIE JETaf0T BO3MOXXKHBIM OPHCHTALMI0O HAa 3aKOH U
oOmecTBeHHbIN MopsAoK. Ecau Ha 3TOT BOMPOC MOXKHO OTBETUTH MOJIOKHUTEIBHO,
TO HalMWIO W TpeOyemas HpaBCTBEHHas 3penocTh. [lo TepMHUHOM yMCTBEHHAas
3peIOCTh MOAPA3yMEBAETCS CITIOCOOHOCTh K MOHMMAHUIO B KOTHUTUBHOM ILIaHE.
HecoBepiieHHOIETHUN JTOKEH UMETh CIOCOOHOCTH OCO3HATh HEMPaBOMEPHOCTH
cBoero rnoctynka. [Ipu 3Tom coBcem He 00s3aTeIbHO, YTOOBI OH TOHUMAJ, YTO €70
MOCTYTOK SIBJISIETCA YTOJIOBHO HaKa3yeMbIM, HA00OPOT, JAOCTATOYHO OCO3HAHUS
TOro (hakTa, YTO €ro MOBEJCHHE MOXHO pacCMaTpUBaTh Kak IMPOTHUBOpEYAIlEe
HPaBCTBEHHOCTH U Mopaiu. Kak mnpaBuiio, BBIBOJ O CTEMEHU YMCTBEHHOTO
pa3BUTHUS JIENAETCSd HAa OCHOBE €r0 MPOBEPKH C TMOMOIMIBIO TMCHUXOJIOTHYECKOTO
tecta. Takum oOpa3oMm, B 1eiloM TpeOyeTcsi, YTOObl MPECTYMHUK TOHUMAI
aMOpaJIbHOCTh, O€3HPABCTBEHHOCTh W MaTePHUAIbHYIO HEMPABOMEPHOCTH CBOETO
JeSHUS

Pemenne Bompoca 00 YrosoBHOW OTBETCTBEHHOCTH HECOBEPIICHHOJIETHUX
MPECTYTHUKOB ~ OOpeMEHEHO  OOJIbIIUM  KOJMYECTBOM  PasHOOOpa3HBIX
HEomnpeeIeHHbIX  (akTopoB. TpYyaHOCTH, TIpEXKAEe BCEro, OOYCIOBIICHBI
BPEMCHHON JHWCTAHIIMEH MEXIy MOMEHTOM COBEPIICHHUS TIPECTYIUICHUS U
IPOBEJICHHEM IPEIBAPUTEITHLHOTO pacclieI0BaHus, OTCYTCTBHEM
0011e00s3aTENHHBIX KPUTEPUEB OIEHKH HPABCTBEHHOW M YMCTBEHHOM 3pPEJIOCTH:
npobiieMaMy,  3aKIIOYAOIIUMUCA B HEBO3MOXHOCTH  C  JOCTaTOYHOMU
YBEPEHHOCTHIO PA3rPAHUYUTh HE3PENIOCTh «C JaJbHEUITUM MOTCHIIMAIBHBIM
pa3BuTHEM» U 0€3 TaKOBOTO. B CBSI3M ¢ 3TUM Teopus W MpaKTUKa Ha MPOTHKEHUN

MHOTHX JIET CTPEMSATCS BBIpaOOTaTh OCOObIE KPUTEPUU OIICHKH 3PEJIOCTU JIHUIa

1 .
CGXI/IJ'UII/IH, V. OLIGHKa YTOJIOBHOM OTBCTCTBCHHOCTU W BHHBI C TOYKH 3PCHUA MOJIOACIKHOTO
nicuxosiora // HoBbli xypHai 1o yrojgoBHomy mpaBy. — 1997, — Ne 6 — C. 263.
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coriacHo § 3 3akoHa O Cynax JjIsi HECOBEPIICHHOJETHUX (ITOJ0OHO TOMY, KaK 3TO
MPOUCXOAUT IIPU PEUICHUHU BOIIPOCAa O BMEHSEMOCTH JIMIIA B COOTBETCTBUHU C § 20
YK ®PI'), o0ocHOBBIBass HX HEOOXOJUMOCTh COOOPaKECHHUSMU IIPABOBOIO
pPaBEHCTBA U MPABOBOI O€30MACHOCTH.

CyliecTBEHHBIMU KPUTEPUSMH TaKOW OIICHKH, HAa3BaHHBIMU B JIUTEpaType,
BBICTYNAIOT : 1)  HEJOCTATOYHAS  CONMANM3AIMS  MOAPOCTKA 1O  BHHE
HEKOMIIETEHTHBIX WJIM HE3aUHTEPECOBAHHBIX BOCIHTATENCH, BCIEACTBUE YETO
3aTOPMaXMBAETCS COOTBETCTBYIOILIEE BO3PACTY 3TUKO-MOPAIbHOE pa3BUTHE; 2)
ne(ULIUT B TOHUMAIOT KOMIUIEKCHOTO O0BEKTa MPABOBOM 3aILUTHI, KAK CIIEJCTBUE
YMCTBEHHBIX A€(PEKTOB U HEAOCTATOYHOI'O KM3HEHHOTO OMBITA: IIPU 3TOM 0CO0YIO
3HAYMMOCTh MPUOOpPETAaeT TO, YTO CIOCOOHOCTH JIMIIA HECTH YTOJOBHYIO
OTBETCTBEHHOCTh JOJDKHA TPOBEPITHCS B OTHOIIEHWW KAXJAOTO JCSHHUS B
OTJICJILHOCTH, W TPU COCTaBAX MPECTYIJICHUN CO CIOKHON CTPYKTYPOM 3ampeToB
WIM C aOCTPakTHBIM OOBEKTOM 3alllUThl CIHOCOOHOCTh OCO3HAHUS JIOJDKHA
YCTaHAaBIMBATHCA C OOJIBIION OCTOPOKHOCTBIO; 3) MPENATCTBUS WU 3aJCPKKHU B
YCBOCHUU TIPABOBBIX HOPM (HampuMep, B paMKax TaK Ha3bIBAEMBIX «KYJIbTYPHBIX
KOH(DJIUKTOB», KaK »3TO MPOMU3OIUIO C BBHIPOCIIMMH B ['epMaHum JeThMU
WHOCTPAHIIEB); 4) OTCYTCTBHE POJIEBOTO TUCTAHIIMU BCIEACTBUE OOYCIOBIEHHOTO
pPa3BUTHEM BXOXKJICHUS B OMPEEIECHHYIO COIMAIBHYIO TPYNIy (MMEIOTCS B BUIY
POJIUTENN U CBEPCTHHKHM) C COOTBETCTBYIOLIEH 3aBUCHUMOCTBIO OT €€ yKa3aHuM U
TPYNIIOBOTO JaBJICHUS; 5) OTCYTCTBUE HAJICkKAIIUX BHYTPEHHUX «TOPMO30B)»
MPOTUB OOYCIIOBJICHHOTO PAa3BUTHEM YBEIWYCHHUS PA3JIMYHBIX IMOOYKICHUH, B
YaCTHOCTU Pa3BUBAIOLIUXCS CEKCYAIbHBIX JKEJIAHUM.

B nutepatype HasbIBaloTCS €I€ HECKOJBKO YHUBEPCAJIbHBIX KPUTEPHEB
3PEIIOCTH, KOTOPBIC JOIKHBI OBITH OLICHEHBI IPABOIPUMEHHUTENICM

® °*PCAIMCTHYCCKOC IIJIAaHUPOBAHHUE XXNU3HU,

* Lempp R. Die Beurteilung der Strafreife im gesehichtlichen Riickblick und ihre Beziehung zur
Jugendpsychiatrie // DVJJ. - 1994. - Nr. 4. - S. 369.

? Cwm. mnampumep: Schutze G Der § 3 JGG und das Dilemma die strafrechtliche
Verantwortlichkeit nicht sicher genug einschitzen zu kénnen // DVJJ. — 1977. — Nr. 4. — S. 366-
369.
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® *CaMOCTOSITEILHOCTh W HE3aBUCUMOCTb OT POAMUTENEH, CBEPCTHUKOB H
napTHepa;

® *CEphE3HOE OTHOIICHHUE K paboTe U yueoe;

® °*yMEHHE IIPOU3BECTH XOPOIIECE BHEIIIHEE BIICUYATIICHNUE;

® *pCAIMCTUYHOE MTPEOI0JICHUE MMOBCETHEBHBIX MPOOJIEM;

e *qpyx0a C pOBECHUKAMH WX JIIOJJbMHU 00JIee CTapIIero Bo3pacTa;

® *CIIOCOOHOCTBH HECTH OTPECICHHBIC 00513aTEIhCTBA;

® °*IIOCTOSIHHBIN CEKCyabHbIW MapTHED;

e *CcTaOMIBPHOE, OCO3HAHHOE HACTPOCHHE.

TemM He MeHee, HAIEKHBIX OOICO0SI3aTCIbHBIX KPUTEPHUEB OMPEICIICHUS
CTEIIEHU 3PEJIOCTH A0 CUX MOP HE CYIIECTBYET.

[IpennochuIKM BMEHSAEMOCTH HECOBEPIIEHHOJETHUX, HA3BaHHbIC B § 3 3akoHa
O CyJax JJisl HECOBEPIICHHOJIETHUX, CJIEIYET OTJIMYATh OT OCHOBAHUI UCKIIIOUCHUS
YTOJIOBHOM OTBETCTBEHHOCTH B OTHOIIEHWH B3pOCHBIX. BO MHOrOM npennucanus §
3 3akoHa o cygax s HecoBepmieHHoJeTHUX U § 20 YK ®PI' cxoxu — obOa
KacaloTCsl OTCYTCTBHSI OCO3HAHUSI HEMPABOMEPHOCTH, a TaKKe HECHOCOOHOCTHU
cle0BaTh MPaBUILHOMY Oco3HaHuio. OpHako B 00IEeM YroJIOBHOM IIpaBe BHHA
YCTaHABJIMBACTCSI «HETAaTUBHO»: «0€3 BUHBI JEHUCTBYET TOT, KTO MPU COBEPIICHUU
MPECTYIUICHUSI BCJEACTBUE OOJE3HEHHOTO IYIIEBHOTO PACCTPOUCTBA, TIIyOOKOIO
pacCTpOMCTBA CO3HAHUSI WM BCIEACTBUE JPYroro TKKOIO JTyIIIEBHOTO
paccTpoiicTBa SIBISECTCS HECHOCOOHBIM OCO3HATh HEMPABOMEPHOCTH JESIHUS WU
JIEUCTBOBATh B COOTBETCTBHM C 3TUM oco3HaHuem» (§ 20 YK), To ecTb ecnu He
MMEETCSI OCHOBAaHMM K HCKIIOYEHHWIO BUHOBHOCTHM, TO HCXOIAT U3 €€ HaJIU4YHS.
31ech peub UIeT O «IeWcTBuU 0e3 BHHBIY, a B § 3 3akoHa o cymax s
HECOBEPILIECHHOJETHUX — O TE€X CIIy4asiX, KOrJa HECOBEPIICHHOJETHUMN SIBIISIETCS
«YTOJIOBHO OTBETCTBEHHbIM». Takum o0Opa3oM, OOIIMI YTrOJOBHBIN CyJ MPOBEPSIET
npeanocbuiku § 20 YK Tonpko TOraa, Koraa CymecTBYIOT MOAO3PEHHSI 00 UX
HaJIMYMH, TOT/Ia KaK OTBETCTBEHHOCTh HECOBEPIIICHHOJIETHUX coryiacHo § 3 3akoHa
O Cyaax JMJisi HECOBEPUICHHOJETHUX JOJDKHA YCTAHABJIMBATHCS IMO3UTUBHO B
KOXI0M oTneiabHoM cirydae. Kpome toro, § 20 YK kacaercs TOapKO «TiyO0OKOTO
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JYIIIEBHOTO PACCTPOMCTBAY, «OOJIE3HEHHOTO PACCTPOICTBA MCUXMKH...», TO €CTh
OTKJIOHSIFOIIETOCS OT HOPMBbI COCTOSIHUSI OOBHHsIeMOro. M, HAampoTUB, COBEPIIIEHHO
«HOPMAJIBHO», YTO MOAPOCTOK B MOMEHT COBEPUIECHUS MPECTYIUIEHUS 10 CBOEMY
YMCTBEHHOMY U HPABCTBEHHOMY Pa3BUTHIO HE SIBJICTCS €IE IOCTATOYHO 3PEIbIM,
4YTOOBl OCO3HABaTh IMPOTHBOINPABHOCTH CBOETO JACSHUS WU COOTBETCTBYIOIIMM
o0pa3oM JeHcTBOBATh (TO €CTh MOJPA3yMEBACTCA TAKOE OTCTABAaHUE B Pa3BUTHUH,
KOTOpPOE€ MOKET ObITh, MO KpaliHeW Mepe MOTEHIMAbHO, IMPEOJO0JICHO B XOJE
nanbHeiero JudyHocTHOro pocta). [lo otHomenuto xk § 20 VK, § 3 3akona o
Cylax Jyuisi HECOBEPIICHHOJETHUX SBISETCS CHEIUMaIbHOM HOPMOM, KoTopas
MOJICKUT MPUOPUTETHOMY TPUMEHEHHUIO.

HecmoTpst Ha 53Ty SCHYH0 3aKOHOJATENbHYHO KOHIIENIUIO, HAa MPAKTUKE
pasrpannueHus Mexay § 3 u § 20 BbI3bIBACT 3HAYMTEIBHBIE TPYIHOCTH: YACTO
CyIbU CTQJIKWUBAIOTCS C YMCTBEHHO OTCTAJIBIMA HECOBEPIICHHOJETHUMH, B
OTHOIIEHUU KOTOPBIX HE MOXKET ObITh MPU3HAHO HAMYHUE 3PEJIOCTH COIIacHO § 3
3akoHa O cyaax sl HECOBEPIICHHOJETHUX, OJHAKO OJHOBPEMEHHO HEIb3s
MOJIHOCTBIO HCKIIIOYUTHh CIa0OyMue WIM Hadudyhe OO0JIC3SHEHHOTO JYIIEBHOTO
pacctpoiicTBa. Kak mpaBuiio, B Takux Ciiydasx, 4TOObl HE «CTUTMAaTHU3UPOBATHY
MOJPOCTKA CIA0OyMUEM WJIM MHOM JYIIEBHON O00JIE3HBIO, €T0 OTBETCTBEHHOCTh
MCKITIOYAETCS HA OCHOBAHHH § 3 3aKOHA O CyAax ISl HECOBEPIICHHOICTHHX |

Kpome Toro, B koMMeHTapusix K 3aKOHY OUYEPKUBACTCS paziinuue Mexay § 3
3akoHa 0 cyjax g HecoBepuieHHoJeTHUX U § 17 YK @OPI'. B nocnennem peub
uaeT 00 «omuOKe B 3alpeTe». «eClIU Yy MPECTYIMHHKAa BO BpPEMsl COBEPIICHUS
MPECTYIUICHUSI OTCYTCTBOBAJIO OCO3HAHWE TOTO, YTO OH JEHCTBYET HEMPABOMEPHO,
TO OH CUMTAETCS JCHCTBOBABIINM O€3 BUHBI, €CIIM OH HE MOT MPEIOTBPATUTH Ty
omuOKy». Ilpu coBepiieHHH TNPECTYIUICHUS HECOBEPIICHHOJETHUM CHavaja
HEOOXOJMMO TIPOBEPUTH, UMEIOTCS JIU MPEeAnochUIkd § 3 3akoHa o cymax aJis
HECOBEPILICHHONETHUX. Ecu Ha Bompoc 0 3penocTH JaH yTBEPAUTEIbHBIN OTBET,

TO MOJET WIATH PEeYb — KaK M y COBEPLICHHOJETHHX, K KoTopeiM § 17 YK

' BoxM, A. BBenenne B mpaBocyaue MO JeJaM HECOBEPLIEHHOJNETHUX. - 3-€ u3l. — MIOHXEH,
1996. — C. 40.
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NPUMEHSETCS HE3aBUCHMO OT 3peJocTH, — O (HE)IpenoTBpPaTUMOM OImHOKe B
3arpere.

B cmydae, korga mnpou3oLUIO0 OCBOOOXIACHHUE HECOBEPIIEHHOJETHETO OT
YIOJIOBHOM OTBETCTBEHHOCTHM MO OCHOBAHHUAM, cojaepxkamuMmcs B §3 mpemi. |
3akoHa O cyJax il HECOBEPIICHHOJETHUX, TO COMIAcHO §3 mpemi. 2 3aKoHa O
Cylax sl HECOBEPUICHHOJETHUX «B LENAX BOCHUTAHUS HECOBEPIIEHHOJIETHETO,
HE IMIOJUIEKAIIEro YrOJOBHOM OTBETCTBEHHOCTH BCJIEJICTBHE HEAOCTATOYHOM
3pENOCTH, MOAPOCTKOBBIN CYIbs MOXKET HAa3HAYUTh T€ K€ MEPBI, YTO U CYAbS IO
nenam omnekw». Peub uper o §§ 1631, 1800, 1915 (mepsl mo mnopumepxkke
poluTeNei, ONEKYHOB M IMONEYuTeNe), a Takke § 1666 (Mepbl 10 yCTpaHEHUIO
OMMACHOCTU Juisi HecoBepieHHosieTHero) [TY, mepen Ha3Haue€HUEM KOTOPBIX
MOAPOCTKOBBIM Cylbsi JOJDKEH BBIHECTH OMNpaBAaTEIbHBIA MPUTOBOp WIIHU
npekpaTuTh mpouecc. [lo oOmemMy mnpaBuily, OJIHAKO, MOAPOCTKOBBIN CYbs
JIOJDKEH TepefaTh MPAaBO HA3HAYEHUS TaKUX MEpP CyAbE MO JellaM OIEKH,
UCKIIFOUEHHE MOXKET OBITh CIIEAHO TOJIBKO MO BOCHUTATENIBHBIM COOOPaKEHHSIM
TaMm, TAE€ JeJI0 YXe JOIUIO J0 CyAeOHOTO pa30upaTeabCcTBa, B  IEISIX
IEIarOrMYEeCKOr0 3aBePIICHNs Iporecca

CeronHs nonoxkeHust § 3 3aKoHa O Cy/1ax JJIsl HECOBEPIICHHOJIETHUX CTOAT MO/
MEPEKPECTHBIM OTHEM KpUTHKU. lIpexne Bcero, TEOPETUKH OTMEYAIoT, 4TO
MOCKOJIbKY ~pa3BUTHE peOeHKa HE SABJSIETCS IMOCTOSHHBIM — PaBHOMEPHBIM
CO3PEBAHMEM Ha MYTH K B3POCIOCTH, TO HEBO3MOXHO IPOBECTH U YETKYIO
IPaHUIy MEXIY 3pEOCThI0 M HE3PEJOCThI0; KPOME TOrO, TOJIBKO OYEBHUIAHbBIC
0OJIe3HEHHbIE HAPYLIEHHUS B IPOLIECCE CO3PEBAHMS TTO3BOJISIIOT OOHAPYKUTH CEOSI C
MOMOIIBI0 JUArHOCTHKHA, B TO BpEMs KaK IMCUXOJOTHYECKOE OIpeAeIeHUe
3peNIOCTH TIOKOUTCS HAa CYOBEKTHBHBIX KPUTEPHUSX M MOITOMY HE MOXKET OBITh
00OCHOBaHO HAy4HO.

Ha mpaktuke Ttpebyemoe 3aKOHOM TO3UTHBHOE OOOCHOBAHHME HATWYMS

YMCTBEHHOW 3pEJIOCTH U JEeCOCOOHOCTH 3a4acTyl0 OOXOIHUTCS CTOPOHOW: B

' Hepcecsn, A.A. Bonpocs! HakazyeMocTH B yrojosHom npase OPI' u CIIHA. — M., 1992, —
C. 199.
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OTHOCUTEJIBHO JIETKOM, HOpPMaJlbHOM ciy4yae § 3 3akoHa O cyaax s
HECOBEPILICHHOJIETHUX JUO0 BOOOIIE UTHOPUPYETCS, JTUOO XOTSA U YIOMHUHAETCH,
HO B Buae o60mux ¢pa3. Toabko MNpU COBEPIIEHUU TSHKKUX JACIHUKTOB WM
OpocaromeMcss B Tjla3a PacCTPOECHHOM IICHXWYECKOM COCTOSHUH OOBHHSIEMOTO
UCITPAIIMBAETCS] COOTBETCTBYIOIIEE 3aAKITIOUYEHUE IKCIIEPTOB.

CymiecTByIOT MpeiokKeHus o pehOopMUPOBAHUN COBPEMEHHOW NPAKTUKH, a
UMEHHO O BO3JIO)KEHHU Ha CYJbI0 O0S3aHHOCTHM — HAa OCHOBE YCTAHOBJICHHBIX B
3aKOHEe TpeOoBaHUN 00s3aTENBHOTO OOOCHOBAaHUS MPHUTOBOpPa — B KaXIOM
OTJEIBHOM Cllydae MOJTBEPXKIaTh HAIWYHE 3perocTu coriacHo § 3 3akoHa O
cynax Juis HECOBEpIICHHOJETHHX. OJHAKO, OCHOBBIBAACh HA HMEIOMIEMCS B
HACTOSALIMI MOMEHT OIIbITE, JaHHOE MPEJI0KEHUE MOXKHO BCTPETUTH C OOJIBIINM
CKETNICUCOM, TIOCKOJBbKY YeTKO€ OOOCHOBAaHHWE YMCTBEHHOM 3peloCTH U
JeecrioCOOHOCTH BO3MOYKHO TOJIBKO B HETaTUBHOM CMBICIE, NIPU Opocaroliencs B
rmaza gepextHoctd. (OOOCHOBAHHME K€ «HOPMAJIBHOCTH» TPYAHO BBUAY
OTCYTCTBHSI 00513aTEIbHON ICUXUYECKON HOPMBI B OTHOIICHUH MMOAPOCTKOB, J1a U B
LIEJIOM TPEJCTABIAET COO0M HepealbHOE OXKUAAHNE AJIs1 TOBCETHEBHOM MPAKTUKH.

BcneactBue, kak TpaBWIIO, TKEIOTO W HE BCErla OCYIIECTBUMOTO
00OCHOBaHUS 3pEJIOCTH BO3MOXKHO CTHUMYJIMPOBATh MPABOIPUMEHUTENS K OoJiee
MIMPOKOMY NPUMEHEHHIO TPUHIMUNA TOJKOBAaHMS COMHEHUH B  TOJb3Yy
oOBuHsIeMOT0. B sTOM cwmbiciae c (GyIHOCTSIMH ONpeAeNeHUs] BO3MOXKHOCTH
IPUBJICYCHHS] K YTOJIOBHOM OTBETCTBEHHOCTH MPHU COBEPILIECHUU MPECTYIICHUMN
HEOOIBIION TSHKECTH MOYKHO CIIPABUTHCS IMTyTEM MOCTYIATEIHHOTO UCIIOIb30BaHNUS
npuHIHIA «in dubio Pro reo»: eciu yroJaoBHO-MPABOBAs 3pEIOCTh MPEACTABISICTCS
COMHUTEIBHON M 3aKJIIOUEHUE JKCIEPTOB KaKETCS HECHPABEUIUBBIM, OJIKEH
MPUMEHATHCS JTAHHBIA PUHIIHII.

Bo Bcex ocTambHBIX Clydasx [peajiaraercsi HMCXOAWUTh M3  HATWYMS
HEOOXOJMMOW 3peJOCTH TMOAPOCTKOB JUJIsl TMPHUBJIEUYEHUS HUX K YrOJIOBHOM
orBeTcTBeHHOCTH (aHanoruyHo § 20 VK), ecnu B KOHKPETHOM Jiejie HET TTOBOJIOB
JUIS. IPU3HAHUSA IPOTUBHOTO. DTO HE MPOTHUBOPEUYUT TOMY, YTOOBI PU BO3ZMOXKHOM

B HCKIIOYHUTCIBHBIX cirydasax ITPOBCPKE YFOHOBHO-HpaBOBOﬁ 3pCI0CTHU
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MCIIOJIb30BaTh IIMPOKHE BO3MOKHOCTH ISl OTKa3a OT YTOJIOBHOTO MIPECIIEI0BaHUS.
Tak Kak KapaTeJbHbIE TPUTA3AHMS OOIIECTBA B OTHOIIICHIUH HECOBEPIICHHOJIETHIX
BBIpaXKEHbI Cj1a00, CYIIECTBYET 3HAYUTEIBLHOE IPOCTPAHCTBO IS MIAJAIIETO
MIPUMEHEHUS K HUM YTOJIOBHOTO IpaBa.

ITepexoast Kk pacCMOTPEHHUIO NPEANOCHIJIOK MPUMEHEHHS YTrOJOBHOTO IpaBa
HECOBEPIIICHHOJETHUX K «MOJIOJBIM B3POCIBIM», CIEAYET YKazaTh, YTO CETOJHS
OOJBITMHCTBO E€BPOIMECUCKUX CTPaH MPUIUIO K YOSKICHHWIO, YTO B OTHOIICHHUH
MOJIOJIBIX JIroJie B Bo3pacte 18-21 roma HEOOXOAMMO OTKa3aThCid OT
TPAAUIMOHHBIX PENPECCUBHBIX HaKa3aHWW OOIIEro YrojoBHOTO IpaBa U
MPUMEHSITh K HUM JHOO crenudruyeckue Mepbl BO3JICUCTBUS YTOJIOBHOTO IpaBa
HECOBEPIIICHHOJETHUX, JIMOO cMsardyeHHele caHkiun YK. Dt1o  yOexneHue
00YCJIOBJIEHO TIPEXJI€ BCEro JTaHHBIMU BO3PACTHOM IMCHUXOJIOTHH, & TAKKE TaKUMU
COITMAILHBIMU (haKTOpaMHU, KaK YBEITUUYHUBIIEECS BpEeMs IOJYyUYCHHS 0O0pa30BaHMS,
OoJiee mo3HEEe Havajao MpodEeCcCHOHAIBHON XU3HU U OoJiee MO3/Hee OCHOBAHHE
coOcTBeHHON cembu’. B KPUMHUHOJIOTHYECKOM T[UIAHE BO3PACTHYIO TPYIITY
MOJIOABIX JIIOACH TaKkKe MPUPABHUBAIOT K HECOBEPIICHHOJETHUM, MOCKOJIbKY HE
MPECTABIISACTCS BOBMOKHBIM YETKOE YCTAHOBJICHHE (ha3 pa3BUTHSL.

B HeMmelkoe yrojoBHOE MpaBO HECOBEPIUICHHOJICTHUX JdaHHAs BO3pacTHas
Kareropusi BIEpBble ObuIa BKiIOueHa eme B 1953 r.. Hecmorps Ha TO, yTO
3aKOHOJATEeIh B CBOE BpEMsl CUMUTANl, YTO 3aJ€pKKa B Pa3BUTUU TOJIBKO B
HCKJTFOYUTEIBHBIX Cydasx OyJeT NMPUBOJIUTH K MPUMEHEHHUIO YTrOJIOBHOTO IIpaBa
HECOBEPIIICHHOJETHUX K JaHHOW BO3PACTHOM TpyMIie, CErO/IHSI OHO MPUMEHSIETCS K
18-21-neTHUM B moJaBIsIONIEM OOJBIIMHCTBE ciydaeB. Tak, B 1994 r. okoo
57,7% Bcex MOJOABIX JIOAEH ObUIM OCYXIEHbl 10 YrOJOBHOMY IpaBy
HeCOBepIIeHHOJeTHUX. (OJHaKo TMpU OIEHKE H3TOro MoKaszaTeysl CleayeT
YYUTHIBATh Takue (DAKTOPHI, KAK BUABI COBEPIICHHBIX JCIUKTOB U PETHOHATHHBIC
pa3inuus B MPaBONPUMEHEHUH. B ciiydae cOBEpIIEHUS TSKKUX HACHIIbCTBEHHBIX,

CCKCYAJIbHBIX M HAPKOTHYCCKHX HpeCTynﬂeHHﬁ, Ha6J'IIOJIaCTC$I IMPAKTUYCCKH

' Nyukens, ®. ITogpoctku B (Mononexaom) yrojaosaom npase // ZStW. — 1993, — Ne 1. —
C. 138.
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ITOJIHOC BKIIOYCHHEC MOJOABIX JIIOI[eﬁ B YIrOJIOBHOC IIPAaBO HECOBCPIICHHOJICTHUX .

1
OHO mpuMeHsieTcss K HUM B Oomnee yem 90 % cmyuaes.

COBCPIICHHUU JOCJIINKTOB,

PUMEHSIETCS CKOpee 00IIee YTOJIOBHOE TPaBo.

W, Hanportus, npu

HE TIOBJCKIINX 3a COOOH TSHKKHX HOCJIC,ZICTBPIﬁ,

B HCJIOM IMPCACTABICHHUC O 4aCTOTC IIPUMCHCHUA K MOJIOABIM JIFOJAM TON WU

WHOM HpaBOBOﬁ CUCTCMbI MOJKHO ITIOJIYUYHUTH U3 CJ'ICI[YIOHICﬁ Ta6JII/IHI)I:

Bo3spact [Tpumenenue YK (%) [Tpumenenue 3CH
(%)
18 19.3 80.7
19 37,8 62.2
20 48,7 51,3

Tabnuma 2. [puMeHeHre K MOJIOJBIM JIFOJIM OOLIEro yroJIOBHOTO IIpaBa U YTOJIOBHOTO IIpaBa
HECOBEPIICHHOJIETHUX B 1996 1.

MarepuasbHOE YrOJOBHOE IIPABO HECOBEPIUECHHOJIETHUX IPUMEHSAETCS K
MOJIOABIM JIFOASIM TOTJ@, KOrJga MPECTYNHHUK WM MPECTYIUIEHUE HOCAT
COOTBETCTBYIOILIME HECOBEPLIEHHOJETHUM, TO €CTh OOYCJIOBJIEHHBIE CTaauei
pa3Butus, yepthl. B §§ 105-112 3akona o cymax aisi HECOBEPIIEHHOJETHUX
pEerJaMeHTUPYIOTCSI  KOHKPETHBIE  YCJIOBUSL  NMPUMEHEHHS  MaTepUajIbHOTO
YTOJIOBHOTO MPaBa HECOBEPUIEHHOJETHUX K JAHHOUW BO3PACTHOM IpyIIIE:

1) COOTBETCTBUME MOJIOJIOTO YEJIOBEKA I10 YPOBHIO €ro YMCTBEHHOIO U
HPaBCTBEHHOI'O Pa3BUTHsI HECOBEPLIEHHOJIETHEMY;

2) COBEpUIEHUE MOJOJBIM YEJIOBEKaM IMPECTYIJIEHUS, KOTOPOE IO CBOEMY
BUJY, OOCTOSITENIbCTBAM HJIM MOTHUBAM TUIIMYHO JIJIS1 HECOBEPILIEHHOIETHETO.

Yro kacaercs mepBOil MPEINOCHUIKH, TO HEOOXOAUMO yKa3aTh, YTO BOIMPOC O
HaJIMYUM 33/ICPKKU B PAa3BUTUU DPEIIACTCA Ha OCHOBE OOLIEH OIEHKHU JTUYHOCTHU
IOPECTyHUKA M €ro COLMalIbHOrO OKpyxeHus. Kak mnpaBuio, peub HAET O
MIPOBEpPKE TOTO, HACKOJBKO 3aBepIieHa TpeThs (pa3a 3penoctu — oHOCTH (18-20
JIeT), KOTOpO#l MpeAlIecTBYIOT NepexoAHblii Bo3pacT (12-14 ner) m Bo3pact

HacTyruieHus matoBoil 3penoctr (14-17 meT). DTH BpEMEHHBIE MEPUOIbI MOTYT

' Nyukens, ®. ITogpoctku B (Mononexaom) yrojaosaom npase // ZStW. — 1993, — Ne 1. —
C. 141.
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CMEIAThCs, TaK YTO KOJUYECTBO JIET JaeT JHIIb rPyOyI0, HEe BCETAa JOCTOBEPHYIO
TOUKy oTcuera. FOHOCTH OOBIYHO O3HAYaeT BCTYIUICHHE B MHpP B3pPOCIBIX U
pelaroIuM 31eCh BBICTYIIAET TO, SIBJISETCS JIM TAKOE BCTYIUIEHUE Y KOHKPETHOIO
JWIa HACTOJBKO TOJHBIM, YTO OH B OOIIEM IUIaHE HE COOTBETCTBYET OOJbIle
MOJIOZIOMY HE3PEJIOMY YEJIOBEKY.

Ouenky 3penoctd corjgacHo § 105 OTHOCAT K camMbIM TPYIHBIM 3ajadyam
cynebnon ncuxuarpuu. IIpaktukoit Obu pa3zpaboTaHbl COOCTBEHHBIE KPUTEPHUH,
KOTOPBIMH IOJIB3YIOTCS IpU IIpuMeHeHuu § 105, npudeM OHM MOYTH MOJHOCTHIO
COBIIAJAIOT C KPUTEPUSMH NPUMEHSEMBIMHA IPHU OLEHKE 3PEJIOCTH COrJacHo § 3
3CH (cm. Beime). Kpome TOro, B IOMOIIb MPaBOMPUMEHHTETI0 Hemenkum
00BbEIMHEHUEM MOJIPOCTKOBBIX CYAOB COBMECTHO ¢ Hemenkum oObenuHeHHEM
IOHOLIECKOM mncuxuarpum B 1955 1. Obu pa3paboTaHbl Tak Ha3bIBAEMbIE
MapOyprckue ykazaHusi B KaUe€CTBE PYKOBOJASAIIUX MOJO0KEHUH K OLIEHKE 3peI0CTH
MoJIobIX Jirojed. OpHako Aake OHM HE MOTYT NMOMOYb pEIIUTh MpodieMy
YIOBJIETBOPUTENBHO, TOCKOJIBKY B ONPENEIEHHON CTENEHH YCTapesid, OCHOBAaHbI
YACTBIO HAa MOPAJIbHBIX OLIEHKAX M HOCAT TEarorHuecKyko OKPAcKy’.

BaxxHO MOTYEPKHYTh, YTO €CIU CYUIECTBYIOT COMHEHHUSI B TOM, COOTBETCTBYET
JU MOJIOJIOM YEJOBEK IO CBOEMY HPABCTBEHHOMY M YMCTBEHHOMY pPa3BUTHIO
HECOBEPIICHHOJETHEMY, TO B COOTBETCTBHHM CO CJIOKUBIIEHCA NPAKTUKOMH,
noaaep;kanHo denepaibHbIM BEpXOBHBIM CyAI0M, K TAKOMY MOJIOJIOMY YEJIOBEKY
JOJKHO MPUMEHSTHCS YTOJIOBHOE IIPABO HECOBEPLIEHHOJIETHUX .

C nmnpuMeHeHHEM BTOPOM MPEANOCHUIKM TaKKe€ BO3HUKAIOT HEKOTOpbIE
npoOJeMbl, TIOCKOJIbKY TEPMHUH «TUIUYHOE JUIsI  HECOBEPIICHHOJETHETO
[IPaBOHAPYLIEHUE» SABIISIETCS HEONPENECICHHBIM W HYXIAE€TCI B TOJKOBAaHHH.
Crnengyer OTOBOPHUTBCS, UYTO OTHEJIbHBIX COCTABOB IMPECTYIJIEHUH, KOTOpPHIE Kak
TAKOBBIE BCErJa SBJSIOTCS NPECTYIUIEHUSMH  HECOBEPIIEHHOJIETHHX, HE

cymiectByeT. Peub wuIer ckopee O TakuxX THUIAX JCJIHUKTOB, KOTOpPbIE HU

' Dccep, I'. SBnsrorcs 1M Kpurepuu MopanbHoM 3penoctd § 105 JGG Ha camoM jene
3aBUCUMBIMU OT co3peBanus? // DVJJ. —1999. Ne I. — C. 37-40.

? Hinrichs G., Sehutze, G. Der § 105 I aus jugendpsychiatrischer Sicht // DVJJ. — 1999. — Nr. . —
S. 27-29.
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HOPMATHBHO, HU HAy4YHO HE ONPEJENIECHBbI, TAK YTO UX BBIICIICHUE U Pa3rpaHUYEHUE
BO3MOYKHO JIMIIb HA OCHOBE HETaTUBHBIX KPUTEPHUEB.

OdunuanbHOe TOJKOBAHUE TAK)KE HE OTIMYAETCS SICHOCThIO — DenepanbHelii
BepxoBHBIN Cy/l YKa3bIBa€T, UTO «IIPECTYIJIEHUE HECOBEPILIEHHOJIETHETO UMEETCS
TOrJa, KOrja JAEsSHHE [0 €ro BHEIIHEH KapTUHE CIEAYeT OTHECTH K TaKUM
IPABOHAPYUIEHUSIM, KOTOPBIE YacTO BCTPEUYAIOTCA Y HECOBEPLICHHOIETHUX.
Crnenysa 3TOMy yKa3aHHIO B JIUTEPATYpPE B KAUECTBE «THUIMYHBIX» 0003HAYAIOTCS
TaKU€ TPECTYNHbIE JEHCTBUS, COBEPIIEHUE W MOTUBALUSA KOTOPBIX, €CIIH
NOCJIETHUE BOOOIIE MOTYT OBITh YCTAHOBJIEHBI C NPHUOJIU3UTEIBHON SICHOCTBIO,
OTHOCUTEIBHO YaCTO PErUCTPUPYIOTCS Y HECOBEPIIECHHOJIETHUX: HANpUMeEp,
BOXKJIeHUE Oe3 IpaB, YroH TPAHCHOPTHOIO CpPEACTBA JJsi BPEMEHHOTO
UCIIOJIb30BAHUsI, HAHECEHHE TEJIECHBIX IOBPEXKACHUN B XOJE€ Jpakdh, MEIKUE
HapylICHUs 3aKOHOB O HApKOTHUKaX, HapylIeHHWE 3aKOHOB 00 00s3aTeJbHOM
CTpaxOBaHUU M Mpoy. HekoTopble aBTOPHI K 3TOMY NEPEUYHIO J0OABIAIOT TaKKe
Kpaxy (B 0COOEHHOCTH TPYHIOBYIO, B Mara3mHax), CEKCyaJbHbIE MPECTYIUICHUS,
aKThl Hacuiaus (TOBpEXKIEHUE BEIIEH, MOHKOI), B HEKOTOPBIX CIydasx TaKxkKe
pa3z0oii u yOuiCTBO.

B Hay4yHOH muTepaType MHOHATUIO «TUIIMYHOE JUIsl HECOBEPILIEHHOJETHETO
IPECTYIIEHUE» NAETCs pa3ivyHas nHTepnperanus. Cuuraercs, 4To pedb JOJDKHA
UATH O TaKUX IMPABOHAPYIICHHUSX, KOTOpPbIE B paMKax CBOEW BHYTpEHHEH
CTPYKTYpBI,  OTBEYAIOLIEH  MpHU3HAKaM  CcOCTaBa  IPECTYIUIEHUS, HECYT
MOJPOCTKOBbIE UYEpPThl KaK BbIpAKEHHE €II€ HE OKOHYEHHOro Ipolecca
CO3PEBAHHS

[To3UTHUBHBIM MOMEHTOM SIBJIIETCS TO, UTO KOHCTpYKLHs §105 3akoHa o cynax
JUIsl HECOBEPUICHHOJIETHUX HE TOJIBKO JIEJAaeT HEHYXHOM 3a4acTyio CJIOKHYIO
IPOBEPKY CTAUU PA3BUTHUS MOJOJOTO YEJIOBEKAa, HO AK€ 3alpeliacT ee, €Ciu
CyIbsi YK€ Ha OCHOBE YCIIOBUH COBEpIICHHUS NPECTYIJICHUs, U 0e3 TEeCHOTO
KOHTaKTa C MPECTYIMHUKOM, MOXET YTBEpX AaTh O HAIUYUHU «IPECTYIICHUS

HCCOBCPUHICHHOJICTHCT O .

* Solich, H. Die Jugendverfehlung nach § 105 Abs. | Ziff. 2 JGG. - Koln., 1961. - S. 5. 13.
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B cnyuae coMHeHWii TO TOBOJIY TOTO, YTO CJEAyeT MPUMEHUTH — O0OIIee
YIOJIOBHOE TIPaBO WM YTOJOBHOE MPABO HECOBEPIICHHOJETHUX, MPUOPUTET
JIOJDKEH OTIIaBaThCsl MpaBy, cojliepiKalleMy HamOoJiee MOAXOMMIIre ISl TAaHHOTO
npecTynHuka Mepbl. [IpaBompumeHUTENt0 B JAaHHOM  CJlIydae  CleyeT
PYKOBOJCTBOBAThCS Take NMpHHIMIIOM «iN dubio mitiusy, cormacHo KOTOpOMY
MPEeANnoYTEeHUE TOKHO OT/IaBaThCsl HAaMboJIee MITKUM MepaM.

[Ipn HaNIMUKMKM y MOJIOOTO YEJIOBEKA PEATbHOM COBOKYIHOCTH IPECTYIUIEHUU
TaKK€ TPUMEHAIOTCA  MaTepHalbHblE HOPMBI 3akOHa O Ccyldax i
HECOBEPILICHHOJETHUX, €CJIM TaK Ha3bIBA€MbI «OCHOBHOM BEC» COBEPIICHHBIX
MPECTYIUICHUM JISKUT B 00JIaCTH YTOJOBHOIO IpaBa HecoBeplieHHOJeTHUX. [Ipu
’TOM BO BHUMaHH€ TMPUHUMAETCA  KOJMYECTBO M  «KadyecTBO»  (C
KPUMHUHOJIOTUYECKOW TOYKHM 3PEHHUSI) COBEPILICHHBIX IMpaBoHapylieHui. Ecnu ke
Cy[l 3aTPYJHUTCS PEUIUTh 3TOT BOMPOC, TO B COOTBETCTBUM € §32 3akoHa O Cynax
JUTsl HECOBEPILIEHHOJIETHUX MTPUMEHEHUIO MOJUISKUT 00111ee yroiaoBHoe mpaBo. [1pu
3TOM, Ha3Haudas HakazaHue o YK, cyn moxer, cormacHo §106 3akoHa o cyaax ajist
HECOBEPILICHHOJETHUX, CMSATYUTh €ro, MPUMEHHB BMECTO MOKM3HEHHOrO 3a-
KIJIFOUEHU S, JTUIIIEHHuEe CBOOO bl Ha cpok oT 10 1o 15 mer.

ITonmoxenust §105 3akoHa O cyaax 1yl HECOBEPIIECHHOJETHUX MOABEPraroTCs
HEMEUKUMHU KPUMHUHOJIOTAaMH OOJBIION KPUTHUKE, TaK KaKk HX MNPUMEHEHUE
OCHOBAaHO Ha pACIUIBIBUATBIX W HETOUYHBIX KPUTEPHUSIX, 3a4aCTYHO SIBIISIOIIUXCS
CyOBEKTUBHBI MU. Y CTAHOBJICHUE TOTO, COOTBETCTBYET JIM TIPECTYITHUK IO CBOEMY
pa3Butuio HecoBepiieHHOeTHEMY (§105 a63. 1 Ne | 3akoHa o cymax mis
HECOBEPIIICHHOJETHUX), WM  COBEPIICHO JIM WM  «TUOUYHOE» IS
HecoBepIneHHoeTHero npectymienne (§ 105 a63. I Ne 2 3akona o cymax ans
HECOBEPIIICHHOJIETHUX ), CO BCEH OUEBUIHOCTBLIO TPEOYET CpaBHEHHUE MPECTYIMHUKA
C «HOPMAJbHBIM» HECOBEPIICHHOJETHUM WIH «HOPMAJIbHBIM»  B3POCIBIM.
[ToCTOSIHHO TOBTOpPSIEMBIE TOIBITKA CO3/1aTh HAYyYHO OOOCHOBAHHBIE KPUTEPUU
NPUMEHECHHUSI JTaHHOM HOPMBI IIOKa3ajd, 4YTO 3aKOHOJaTeldbHas IMOCTaHOBKa
BOIIPOCA SIBIISIETCS] MPOYHOU Y€ MOTOMY, YTO HAa HEE B MPHUHILIUIE HEBO3MOXKHO

OTBETUTh. « HOpMaJIbHBIIN» HECOBEPUICHHOJIETHUN WM «HOPMAJbHBIN B3POCIbIN)
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SBIIAIOTCA YUCTO (UKTUBHBIMH TOHSTHSIMH, KOTOpblE B pPEaJbHOCTH, C €€
pa3HOOOpa3HbIMU  OTCTYIUIEHHSMM W HIOAHCAMH, HE HAaxOJiT  CBOEro
noatrBepkaeHuss. Takum oOpazom, To, OyAeT JU MPUMEHEHO O00Ilee YroJIOBHOE
IIPAaBO, WM YIOJIOBHOE IIPABO HECOBEPLICHHOJNIETHUX, 3aBUCUT OT MHOIMX
BHEIIHHX OOCTOATENBCTB M CiydaiiHocTeii. HampaBneHHOe B IPOLIIOE
UCCJIEIOBAHUE JUYHOCTU MPECTYMHUKA SBISETCS HEAIPDEKTUBHBIM M C TOUYKHU
3pEHUs YrOJIOBHOM MOJMTHKU. 3/1€Ch TPeOyeTCsl CKOpee Takoe MPaBHIIO, KOTOPOE
peaycMaTpuBajo Obl BHIHECEHHE SKCIIEPTHOTO 3aKIFOUEHHUS O MOJIOJIOM YEJIOBEKe
KOMIIETEHTHBIMH CIICHHATHCTAMH (IICHXHATPOM, ICHXOIOrOM)’.

[lo stumM mpuunHam MHoOrHe TpeOyroT oTMeHbl §105 B ero cerogHsmiHen
PEaKIHK®, OJHAKO MPEICTABICHNS 00 €ro HOBOH (OPMYIHPOBKE pacxomarcs. B
JUCKYCCUM II0 JTOMY IIOBOAY BBIACISIIOTCS TPU OCHOBHBIE  IO3HIUU:
1)pacnipocTpaHeHH€ YyTOJI0BHOTO IIPaBa HECOBEPIIEHHOJIETHUX HA MOJIOBIX JIFOIEH
JOJDKHO OBITh OTMEHEHO, U Ka)XJbld U3 HUX JOJDKEH OCYXKAAThbCid MO oOuiemy
YrOJIOBHOMY TIpaBy; 2) MOJIOAbIE JIOAU JOJDKHBI OBITh HMHTETPUPOBAHBI B
YTOJIOBHOE TPAaBO HECOBEPIIEHHOJIETHUX B IMOJHOM oO0BbeMe; 3) HeoOXOAMMO
CO3JaHHE CAMOCTOSITEIBHOTO IO OTHOUIEHUIO K OOIEMYy YrOJIOBHOMY IpaBy H
YTOJIOBHOMY IIpaBy HECOBEPIICHHOJIETHUX IIpaBa MOJOJBIX IPECTYIIHUKOB B
BO3pacte ot 18 1o 24 ner.

310 000CHOBBIBAETCS CHEUU(PUUECKUMHU YepTaMH XapakTepa U 0COOEHHOCTIM
IIPECTYITHOCTHU JTAaHHOU BO3PaCTHOU TPYMIIBL, TPEOYIOMUMHU
mudpepeHIUpOBaHHYI0  CUCTEMY  CAHKIMOHUPOBAHUS, KOTOpas  JOJDKHA
OTIIMYATBhCS KaK OT YrOJIOBHOIO IMpaBa HECOBEPIICHHOJETHUX, TaK U OT OOIIEro
YrOJIOBHOTO TMpaBa M YUYUTHIBATh OCOOYIO MOJBEPKEHHOCTh MPECTYIHUKOB B
BO3pacte oT 18 10 25 neT negarornyecKkumM BIUSHUSM.

l'ocnioacTByrOLIEH TOUKOW 3pPEHHUS SIBJISIETCS, TEM HE MEHEE, MPEACTABICHUE O

ITOJIHOM BKJIIOYCHHHU MOJIOOBIX J'IIOI[GIZ B YI'OJIOBHOM IIpaBC€ HCCOBCPHICHHOJICTHUX.

' Denkschrifi uber die kriminairechtliche Behandlung junger Volljahriger. — Gottingen, 1997. —
S.2-3.

> Tam xe. — C 4.

> Tam xe. — C 6.
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BOABIMHCTBO yUYEHBIX CYHTAET, YTO OOIIee NPUMEHEHHE YTOJOBHOTO IIpaBa
HECOBEPILICHHOJETHUX K MOJIOJIBIM JIFOASIM TIOKa3aHO C TOYKHU 3PEHUS MICUXOJIOTUU
pa3BUTHS, B IUIAHE MPABOBOM JOTMATHKA OHO OTBEYAET HMHTEPECAM IPABOBOMU
0€30MacHOCTH Y MPUHIUIY PABEHCTBA, a TaKXXe CHOCOOHO € TOMOIIbBIO
COKpalIEHUs MPOLECCa YMEHBIIUTh FTOCYIAPCTBEHHBIE PACXO/Ibl. Y TOJIOBHOE MPABO
HECOBEPILICHHOJIETHUX SBJISETCS He 0oJjiee MSITKUM, HO TaKMM IMPaBOM, KOTOPOE
BCJICZICTBUE TPEIYCMOTPEHHOTO B HEM MHOTO00pa3us CaHKIWA W THOKOCTH
MPOLIETypbl CAHKIIMOHUPOBAHUS 00ECIEUMBAECT MHAMBUAYATU3AIMIO HaKa3aHUS U
no3BoJisieT 0osiee 3PGEeKTUBHO pemaTh MpodaeMbl MOJIOABIX JitoaeH. [Ipumenenue
K 3TOM BO3PAacTHOM TpyIe OOIIEro yrojoBHOIO MpaBa 3HAYUTEIIBHO CHU3UIIO Obl
MPAaBOBOM  CHEUHUAIBHO-NIPEBEHTUBHBIM  MOTeHUHasl.  VIMEHHO  mo3ToMy
OOJIBIIMHCTBO CHENHUATIUCTOB BHICTYNAIOT IPOTUB U3BJICUEHUS MOJIOJIBIX JIFOAEH U3
cepbl ACHCTBUS yrOIOBHOTO MPaBa HECOBEPIICHHONECTHHX .

OO6o0mIast BBIIEU3IIOKEHHBIA MaTepuall, ClIeAyeT yKa3aTh Ha CIeIyIolue
MOMEHTBI. YTOJIOBHOE€ IIPaBO HECOBEPIICHHOJETHUX, IO OOIIEeMy IMpaBUiy,
pacnpocTpaHseTCsl Ha IBE BO3PACTHBIE KaTeropuu: HecoBepiieHHoneTHux (14 — 18
aet) u mosoawix Joaer (18 mer — 21 rom). O6s3aTenbHON MPEANOCHUIKOM
MPUBJICYECHUS] HECOBEPIICHHOJIETHUX K YIOJIOBHOW OTBETCTBEHHOCTH BBICTYNAET
JOCTHXKEHUE JTOCTATOYHOW CTEIEHUM YMCTBEHHOW W HPABCTBEHHOM 3pEJIOCTH IS
TOro, 4TOOBI OCO3HABAaTh MPOTUBOIPABHOCTH CBOErO JCSAHHUS U JICHCTBOBATH B
COOTBETCTBHH C 3TUM Oco3HaHueM. OJTHaKo 00111e00513aTeTbHbIE KPUTEPUU OTIEHKH
3peNIOCTH OTCYTCTBYIOT, TaK YTO B OTHOIIIEHWUU HECOBEPIICHHOJICTHUX JCHCTBYET
MPE3YMIIUSI BMEHSEMOCTH, a YrOJIOBHO-TIPABOBasi 3pENOCTh KaK TaKoBas
MPOBEPSECTCS JUIIb MPU COBEPIICHUU TSHKKUX JEJIUKTOB WA TPU OYEBUIHOM
MICUXWYECKOM pacCTpONCTBE OOBUHSIEMOro. B OTHOIIEHWH MOJIOABIX JHOJEH
YTOJIOBHOE TPABO HECOBEPIICHHOJETHUX MOXKET MPUMEHSATHCS TOJBKO MpH
HaJMYUU OMNPENICIICHHbIX, YKAa3aHHBIX B 3aKOHE NPEANOCHUIOK, a HWMEHHO:

COOTBCTCTBHMHU MOJIOJAOTO YCJIOBCKa II0O YPOBHIO YMCTBCHHOI'O M HPABCTBCHHOI'O

Xaitan, B. Pedopma Hyxmaercss B TpaBOCYyIWHM TIO JejlaM HECOBEPIICHHOJETHUX? //
MschrKrim. — 1998. — Ne. 6. — C. 420.
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pPa3BUTHSI HECOBEPILICHHOJETHEMY, @ TaK)KE COBEPLIEHUU MOJIOJBIM YEJIOBEKOM
NPECTYIUIEHUS, THIMYHOIO I NOJIpocTKOoB. HecMoTpss Ha TO, 4YTO [aHHbBIE
KPUTEPUH TAKXKE SBISAIOTCS JOBOJIBHO PACIUIBIBYATBIMH, IIPAKTUKA UIET IO IIyTH
paclIMpUTENbHO  HMX  TOJIKOBaHWS, M  CErOAHs  YrOJIOBHOE  IIPABO
HECOBEPLICHHOJIETHUX NPUMEHSAETCA K «MOJOIBIM B3POCIBIM» B OOJBIIMHCTBE
CIIy4acB.

B nenom mpoBeneHHOE B JTAaHHOW TJIaBE€ MCCIENOBAHUE IIO3BOJIIET CHENATh
CIIENYIOLIME BBIBOABI. Pe3ylbTaroM HMCTOPUYECKOTO PA3BUTHS  HEMELKOIO
3aKOHOJATEIbCTBA B 00JIACTH YTOJIOBHOM OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX
cTaJlo co3xanue B Hayaie 20 B. CaMOCTOATEIILHOM MOJCUCTEMBI OOIIETO
YTOJIOBHOTO MpaBa — yrOJIOBHOI'O IIPaBa HECOBEPILICHHOJIIETHUX, KAK COBOKYITHOCTH
IPaBOBBIX HOPM, HANpaBJICHHBIX HAa MAaKCUMAaJIbHYI0 WHAMBUAYIA3ALUIO
OTBETCTBEHHOCTH MNOAPOCTKOB. OCHOBOW €ro CO3/JaHHs IOCITYKUJIHU, MPEKIE
BCEro, JAHHbIE MENAarorukKd M KPUMHHOJIOTHMM O BO3PACTHBIX OCOOEHHOCTSX
HECOBEPILICHHOJIETHUX M TMOJAPOCTKOBOM MPECTYNHOCTH. Benymum mpuHUIUIIOM
YTOJIOBHOIO IpaBa HECOBEPIIECHHOJIETHUX BBICTYNAET «BOCIMTATENIbHAS HUIESH»,
COrJacHO KOTOPOW TIJIABHOM MIEeNIbI0 MPUMEHEHHS JIOOBIX YrOJIOBHO-TIPABOBBIX
CaHKIUH K HECOBEPIICHHOJIETHEMY JIOJDKHO OBITh MHIMBUAYATbHO-IIPEBEHTUBHOE
BocnuTaHue. C TOYKM 3pEHHs 3aKOHOAATENIBHOIO MOJAX0Ja, HOPMBI YTOJIOBHOI'O
IpaBa HECOBEPILEHHOJETHUX CKOHLIEHTPUPOBAHBI B CIELHUAILHOM HOPMAaTUBHOM
aKTe — 3aKOHE O CyJax sl HECOBEPIIECHHOJIETHHUX, PETYJIHPYIOLIEM KOMIUIEKC
MaTepUaNbHBIX W TMPOIECCYaTbHBIX MPABOOTHOIICHUN, LEHTPaJbHON (Urypoi
KOTOPOTO BBICTYMAET COBEPIUMBIIMN MPECTYIJIEHUE MOJOJON 4YeloBeK. 3aKOH O
cyJax Juisi HECOBEPILIEHHOJIETHHX, M0 OOLIeMY IPABHITY, PACIIPOCTPAHSAETCS Ha JIUI]
B Bo3pacte oT 14 1o 18 net, obnagaromumx HEOOX0AMMOM CTENeHbI0 YMCTBEHHOHN U
HPaBCTBEHHOM 3penocTh. Kak mpaBuiio, ero HOpMbI IPUMEHSIIOTCA U K MOJIOJBIM
Jqr0AsM B Bo3pacTte oT 18 1o 21 ronma B ciiyyae OTCTaBaHMSI UX B Pa3BUTHH JIMOO
OpyU COBEPUICHMHM MMM TUIHMYHO TMOAPOCTKOBOIO IMpaBOHAPYLIEHUS, UTO

OoOyCJIOBIGHO = TpPEeXJAE  BCEro  JaHHBIMA  BO3PACTHOHW  TICUXOJIOTHH,
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9TOM BO3PACTHOM I'PYIIIIHI.
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2 BUIBI TTIPABOBBIX TTOCJIEJICTBUIA JUIST
HECOBEPILIEHHOJETHUX

Hemenkas cucrema yrojsoBHOW IOCTHLHMM IO J€JaM HECOBEPIIECHHOJETHUX
packojojlach Ha JIBE€ TOJCHCTEMbl OKOHYaHUS YIOJIOBHOTO Iporecca: 1)
HEeOpUIIMATbHYIO, O3HAYaloOllyl0 OTKa3 OT YrOJIOBHOTO  MpecieoBaHUs
OPOKYpPOPOM WJIM CyAbEM Ha I000M CTaguM [0 BBIHECEHUS MPHUTOBOpA, C
NpUMEHEHUEM WM 0e3 MpuMEeHEeHUsT He(pOopMaibHBIX MPABOBBIX IOCIEACTBUIM
3akoHa O Cynax [Uisi HECOBEPIICHHOJETHUX (JaHHBIA BapUaHT MPEKpPALECHUS
npoiiecca 0003HAYAIOT TEPMUHOM «IUBEPCHOH»); U 2) OodUIMATBHYIO, HPEArno-
Jararolyo OCyKJIE€HUE BUHOBHOIO CY/JIOM H NpPUMEHEHUE K HeMy (popMasibHBIX

IIpaBOBBIX HOCJ'ICI[CTBI/Iﬁ 3akoHa 0 Cyldax ajisi HCCOBCPIICHHOJICTHHUX.

2.1 OTka3s ot YT'OJIOBHOT'O IIPCCIACAOBAHNA B OTHOIICHUHN HCCOBCPIICHHOJICTHUX

Pacmmpenne BO3MOKHOCTEH OTKa3a OT YroJOBHOTO TIPECIICIOBaHUS B
OTHOIIEHUU HECOBEPIICHHOJETHUX («IUBEPCUOH») cTano B ['epMaHuM OAHUM W3
CaMbIX 3HAYUTEIBHBIX HaNpaBiieHUM pedopM B YTrOJOBHON MOJUTHUKE MOCIETHUX
necatwietnii. OHako aOCOJIFOTHO HOBOM ISl HEMEIKOW MPaBOBOM CHCTEMBI dTa
KOHIICTIIIUS HE SIBJISICTCS: TIOTBITKH CBECTH JO0 MHUHMMYMa BpEIHBIE MOOOYHBIE
MOCJEACTBUS O(PUIIMATBLHOIO YTOJIOBHOTO Tpoliecca U O(QUIIMATIBHOTO OCYKICHUS
B OTHOIIECHWU HECOBEPIICHHOJIETHUX TMpPaBOHAPYIIUTENEH (B YACTHOCTH Tak
Ha3bIBaeMbIN O (PEKT CTUTMATH3AINN) TTPEATPUHUMAIINCH e1le B Havase 20 B., 4To
HaIIO cBoe oTpaxkeHue B 3akoHax o CH 1923,1943 u 1953 ronos.

B coBpemennoii ['epmannu Tema «IMBEPCUOH» MHTEHCUBHO OOCYXIaeTcsl Ha
NPOTSHKEHUU BOT YXK€ ABYX JeCATKOB JjeT. Haudamo 3ToMy OBLIO MOJOXKEHO Ha
Hemenxom Coesne ropuctoB B 1980 r. B r. I'éTTUHTEHEe, TOCBSIIIEHHOM ITOHMCKaM
nyTel OTKa3za OT YroJIOBHOTO IMpolecca. 3a HUM TMOCIeI0oBall Psll JIPYrux

3acelaHdii W CHUMIIO3UYMOB, TIJie O0OCyxaaiucs 3apyOexHbId (B YaCTHOCTH
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aMEpPUKaHCKUI1) ONbIT «IuBepcron». Ha cerogusainuil 1eHp JaHHas TeMa Halllla
JETATBHYIO pa3pabOTKy B HEMEIKOW CIEIUaIbHON IUTEpaType.

BaxxHO MNOAYEpPKHYTh, YTO <«JIMBEPCHOH» HE MOXKET pPACCMATPUBATHCS Kak
COBEPIIIEHHO CaMOCTOSTEIbHBIA WHCTUTYT, CKOPEE OH SIBIIACTCS YacThIO OOIIEH
TEHJCHIINM, XapaKTEPU3YIOIE COBPEMEHHYIO YTOJOBHYIO OJUTUKY ['epMaHun —
TaK  Ha3blBaeMOM  «jieopMalM3allMi  YTOJOBHO-IIPABOBOTO  COIMAJIBHOTO
I(OHTpOJ'I}I»l WU JABWKEHUS JAeKpuMHUHanu3anuu. OHO OXBaTUIIO, MPEXIE BCETO,
00J1acTh YTOJIOBHOTO IIpaBa HECOBEPIICHHOJIETHUX, chepa MPUMEHEHHUSI KOTOPOTO
CEroJiHsI, IO 00IIEMy MHEHHIO, SIBJSICTCS CIUIIKOM IUpOoKoul. [lpunarue 3HaHUM
COIIMAIbHBIX HayK 00 o0beMe, pa3BUTUM U 3HAYEHUU MPECTYIMHOCTH B XOJE
JKU3HEHHOTO  Pa3BUTHUS  MOJIOABIX  JIIOJEH, TOHUMAaHUE  OTrPaHUYCHHBIX
BO3MOKHOCTEN rOCYJaPCTBEHHOTO BO3JICUCTBHS, HEAOCTATOK PECYPCOB YTOJIOBHO-
MIPAaBOBOI'0 COITMAJILHOTO KOHTPOJIA, a TakKe OOsS3aHHOCTh HE pearupoBaTh Ha
MOJIPOCTKOBYIO TIPECTYITHOCTh Cpa3y CaMbIMHU JKECTKHUMH MEpaMU M 3aCTaBUJIU
MCKaTh BO3MOXHOCTH OTPAaHUYCHUS YTOJIOBHO-ITPABOBOTO BMEIIATENHCTBA.

JlaHHasi yTroJIOBHO-TIpABOBasi CTpaTErvsi B IITUPOKOM CMBICIE OO0O3HAYAETCs
TEPMUHOM  «JICKpUMHUHAIMA3ALMSA»,  TOAPA3yMEBAIOIINM,  BO-NIEPBBIX, TakK
HA3bIBAEMYIO JICTICHAJN3AIMI0, II0Jl KOTOPOM ITOHUMAETCS BBITECHEHUE MEpP,
CBSI3aHHBIX C JIMIICHHEM CBOOOBI, B IOJB3Y AJIbTCPHATUBHBIX aMOyIaTOPHBIX
COLMAIIBHO-TIEAArOTMYECKUX BO3MOKHOCTEW PEArupoBaHUs; a BO-BTOPBIX, BCE TE
KOHIICTIIIMH, KOTOPbIE UMEIOT IIEJbI0 3aMeHY (hOpPMaIbHOTO YTOJIOBHO-TIPABOBOTO
pearupoBaHus Ha HehOpMaATBLHOE WJTH «JIUBEPCUOHY.

B chnemumanbHOM nuTepaTtype «IUBEPCHUOH» OMNPEACHAECTCS KaK OIbIT OT
OoQUIMATBHOTO YTOJIOBHOTO TIpoIlecca IyTeM MPUMEHEHUs HeHOpPMaTbHBIX
aJbTEPHATUB €My, XapPAKTEPU3YEMbIX OTCYTCTBHUEM UIUTEJIBHBIX NPOLEAYp U
dbopmanbHOTO CcyneOHOTrO pazdouparenscTBa. [Ipu 3TOM mpekpareHrue yrojJoBHOTO
mpoiiecca — TPU HATUYUM OOBUHEHMSI B COBEPINIEHUU MPECTYIJICHUS U BCEX

H€O6XOJII/IMBIX K IIPOAOJIDKCHUIO YIOJIOBHOI'O IIpomHecca npCAIrnoCbIJIOK — 3aCTylacT

' Mieheel, H-G. Diversion als Auswetiung sozialer Kontrolle? Eine empirische Studie mit einer
Einfuhrung in diskrete Ergebnis-Modelle. — Berlin. 1994. — S. 107.
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HA MECTO OOBHHHUTEIBHOTO 3aKIIOUEHUs («IUBEPCHUOH», OCYIIECTBISEMbIN
IIPOKYpaTypoi) WK IPUTOBOpPa («AUBEPCHOH», OCYIIECTBIISIEMBIA CYABEH).

Tak, A. BonpaenOepr Bbaenui MsATh HauOoJiee CYHIECTBEHHBIX MPU3HAKOB
«IMBEPCHOH»': 5TO MpPEeXIe BCEro OTKa3 OT OMUIMAIBHOIO yrOJOBHOIO
npecieaoBanusa (1), myTeM mpekpalieHus yrojoBHOro mpoiecca (2), ¢ wim 6e3
JOTIOJTHUTENBHBIX COMPOBOXKJIAIOIIUX MEP, HE HOCSIIMX YTrOJOBHO-TIPABOBOIO
xapakrtepa (3), mocyie pacKpbITUs MPECTYIUICHUSI OpraHaMH YroJIOBHOW FOCTUIUU
(4), mepen mpekpalieHHEM YroJOBHOTO IMpOIecca MyTeM BBIHECEHUS MPUTOBOpa
(5).

B momp3y TmpuMEHEHWS «IWBEPCHOH» BBIABUTAIOTCSA JIBa OCHOBHBIX
apryMeHTa’: KPUMUHOJIOTUYECKUN u MeJIaroruKO-TeParneBTUIECKUH.
KpumuHonornueckuii apryMeHT, B CBOIO O4€pE/ib, BKIIIOUALT JIBa ACIEKTa:

1. [TogpocTkoBasi TPECTYNMHOCTh «OOBIYHA, HOpPMajlbHA, OJMU30JAUYHA H
MaJI03HAYUTENIbHAY, TOITOMY U3JIMIIIHUE MEPhI B 00ph0e ¢ HEl HE HY>KHBI.

2. «JluBepcmon» moMoraeT n30exaTh CTUTMaTU3AIINN.

Ha teopun crurmatuzanmu (anri. Labeling-approach-theorie) caenyer
OCTaHOBHUTHCS TOJpOOHEe. B COOTBETCTBMM ¢ HEW KadecTBO MPECTYIHUKA HE
OpPUTHUHAJIbHO, HO SIBJIAETCS JIUIb 3THKeTKO# (aHri. Label), kotopyro obiectBo
HAKJIEMBAET HA JIMIIO C OTKJIOHSIOMMMCS moBeneHueM. [logoOHast cturMarusaus
MPOUCXOAUT C TOMOIIBIO OIMpPENETICHHBIX PHUTYaJlIOB, B YAaCTHOCTH BO BpeMs
CyneOHOro mporuecca, e JIMLIO CTUTMaTU3UpyeTCs, MOojdydas OIpeaesecHue
npectynHuka. Kpome TOro, cOrjacHO pa3iHyHBIM AaCCOIIMATHBHBIM TEOPHUSIM
TECHBI KOHTAaKT JHIAa C JPYTMMH 3aKJIIOYCHHBIMH TIPU  CTaI[MOHAPHOM
WCIIOJIHCHUHM HaKa3aHWs BeIeT K OOOIJHOMY HEraTUBHOMY BIHMSHUIO, B
pe3ynbTaTe OTKJIOHSIOIIeeCs TTOBEICHUE MHANBH/IA HE UCYE3aET, HO 3aKPEIUISIeTCA.
CoOOTBETCTBYIOIIME SMIIUPUYECKHE MCCIACAOBAHUS TaKK€ MOATBEPAWIN, YTO
yroOJIOBHO-CyIcOHOE  BMEIIATENbCTBO  BEJAET CKOpee K  cradminM3anuu

OTKJIOHSIFOILIETOCS TOBEACHUS, YEM K MPENOTBPALICHUIO APYTUX NPECTYIUICHUN

' BonbaenOepr, A. OTcTpanenye B 00JaCTH HAPKEHHOCTH MeX Iy «CyaeOHBIM IIEPECMOTPOM
U BEpXOBEHCTBOM 3aKoHa. — Ppankdypr-Ha-Maiine, 1993. — C. 31.
> Tam xe. C. 3-22 .
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WIM PEIICHUIO CTOSAIIUX 3a MPECTYIUICHHEeM Tpo0iaeM. DTO CIpaBeIIMBO KakK 10
OTHONICHUIO K MPECTYMHUKAM, COBEPITUBITUM MAJIO3HAUYNTEIBHBIC TIPECTYIICHUS,
TaK ¥ MO0 OTHOIICHUIO K pelUJUBUCTAM. TakuM 00pa3oM, TpaJAWIIMOHHAS CXeMa
«apecT-oCYXKICHHE-TIOPbMay (aHTII. arrest-conviction-prison) cuuraercst CeroHs
HETOJXOIAIMIE MW HENPOAYKTUBHOM B CMBICIIE pecoIMaau3aluu U TpeOyeT
paIvKaIbHOTO OTKa3a OT TOCYAapCTBEHHOI'0 BMEIIATEIbLCTBA.

[Tenaroruko-TepaneBTUUECKUA  apTyMEHT 3aKJII0YaeTCsd B CIEAYIOUIEM.
CymectBoBaBmas B 60-x u 70-x rogax B CIIIA «0aep>XUMOCTh Tepanuen» u
IITUPOKO PACTIPOCTPAHUBIIHICS ONTUMH3M OTHOCHUTEIHHO JICUCHUS MTPECTYITHUKOB
MPUBEIIA CIECHHAIUCTOB K YOEKIECHUIO, UTO B KaXKJOM CJIy4ae OTKJIOHSIOIIETOCS
MOBEJCHUSI HECOBEPIICHHOJIETHET0 HEOOXOJUMO COLMAIBHO-TIEAArOrnuecKoe
JedeHue. BeneacTBue yCMIIMBAIOIUXCSI COMHEHUN OTHOCUTENBHO 3()PEKTUBHOCTH
pearupoBaHus Ha JIEBUAHTHOE TOBEACHUE CO CTOPOHBI TPAJAUIIMOHHBIX YTOJOBHO-
MPaBOBBIX MHCTUTYTOB, peUb IIa TOJHKO O JICYCHHH BHE pPaMOK (PopMaibHOTO
yroJioBHOTO Tipoiiecca. [TogqoOHoe ieueHre B yCIOBUsAX CBOOOBI TTOKa3ano ceos, —
10 CPaBHECHHUIO C TpeOYIOMMMHU OOJIBIIMX 3aTpaT CTAllMOHAPHBIMU JICUeOHBIMU
nporpaMMmamMu, — Kak oOOellaroiiee 3HAYUTENbHBIA YCleX, B YacCTHOCTH B
OTHONIIEHUHM MPECTYMHUKOB, HAXOJSAIINXCS B aKOTOJbHOW WM HAPKOTHYECKOU
3aBUCUMOCTH.

B kagecTBe elle 0JHOTO HEMAJOBAXXHOTO apryMEHTa B MOJIb3y «IUBEPCUOH
MHOTHE Ha3bIBAIOT Pa3rpy3Ky CHUCTEMbI IOCTHIIMH U, COOTBETCTBEHHO, YKOHOMHUIO
rOCYIapPCTBEHHBIX CPEICTB .

Crparerust «IMBEPCUOH» MPECIIeNyeT pa3InuHbIe: JIUYHOCTHBIE U CUCTEMHBIE,
nenn’:

JInuHOCTHBIE:!

— CHIDKCHHE YPOBHSI MPECTYIMHOCTH;

— cHIKeHue dpdexra cTurMaTu3aIuu;

' Kpamunomnorust. CrioBapb-cipaBounuk /coct. X.-FO. Kepuep, pen. JLU. lonrosa. — M., 1998. —
C. 65.

> Hock-Leydecker, G. IIpakThka TpeKpamleHus MPOLEAYPhl TIOPEMHOIO 3aKJIIOYEHHS
HECOBEPIICHHOJETHUX : IMIIUPHUECKoe uccieaopanue. — Opankdypr-Ha-Maiine, 1994. — C. 4.
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— U30€KaHNE YPE3ZMEPHO CTPOTOr0 PEarupoBaHUs;

— MUHUMM3ALMS TPUMEHECHUS JTUIICHUS UM OTPAHUYCHUS] CBOOOIBL;

— COKpAIlICHME OTPE3Ka BPEMEHU MEXK/y HapyLIEHUEM HOPMBI U pEaKLMEN Ha
3TO KOCTULIHH;

— yCUJICHHE BHMMaHHs K IpoOiemMaM JIUI] ¢ OTKJIOHSIOIMMCS MOBEJICHUEM U
pacuIMpeHre BO3MOKHOCTEN yperyaupoBaHus KOH(MIUKTA.

CucreMHbIE:

— OCBOOOKJIEHME  OpraHOB  NPaBOCYAUsT  OT  JieJ,  CBSI3AHHBIX  C
MaJIO3HAYUTENbHBIMU MPECTYIUIEHUSAMU, U BO3MOKHOCTb KOHLICHTPALMH JIUIIb Ha
CEPBE3HON NMPECTYITHOCTH;

— YIIPa3JHEHUE HEHYKHOI'0 COLIMAJIbHOTO KOHTPOJIA;

— DKOHOMHUS CPEJLICTB.

Takum 00pa3oM, OCHOBHasi II€JIb «IUBEPCHOH» COCTOUT B TOM, YTOOBI Kak
MOXKHO JIOJIbIIE YIAEPKUBATh HECOBEPLICHHOJIETHUX [PABOHAPYIIUTEIECH OT
BCTYIJICHUS] B KOHTAKT C MAIIMHOW YTOJIOBHOTO MPaBOCYAMs (3a4acTyio JIWIIb
criocoOcTBYyIOIIEH OyAyliel KpUMUHAIBHON Kapbepe HOI[pOCTal)I IIPEIOTBPATUTH
CJIIMILIKOM TIOCTCIIHYI0 KPUMHUHAIM3ALMIO MTPECTYIHOCTH HEOOJNbIION — a B
HEKOTOPBIX CIy4dasx M CPEIHEH TSIKECTH, a TakKe OJHOBPEMEHHO OCBOOOIUTH
WHCTUTYTHI YTOJIOBHO-TIPABOBOTO KOHTPOJISA (BKJIIOYAsi MCIOJHEHUE YTOJOBHBIX
HaKa3aHUM) OT JOMOJIHUTENbHBIX PACX0/I0B.

CBoe MpaBoOBOE 3aKPEIUICHUE CTPATErUsl «IUBEPCUOH» TMOIYUYUIia B pe3yJIbTaTe
«BHyTpeHHer pedopmb»y YIIH. [Ipu 3TOM Kak mMaTepuagbHble MPEANOCHUIKH IS

MNPHUHATHUA PCHICHUA O «KAUBEPCUOH», TaAK U CaM ITPOLCCC, B KOTOPOM IIPHUHUMACTCSA

' K 3acnykuBarmomeMV BHUMaHHWs pe3yJbTary TMPUIUIA B OTOM CBS3H  HECKOJIBKO
KPUMMHOJIOTHYECKUX HCClIeoBaHul, mpoBeAeHHbIX B l'epmanun u CIIA: mpopomkeHue
KpHMHHaJ'IBHOﬁ KapbCpbl HECOBCPHICHHOJETHETO CTAHOBUTCA TEM Ooiee BCPOATHBIM, YEM
paHbllle ¥ YeM yallle K HeMy IpHUMeHsuIoch oduumanbHoe ocyxaeHue. llpu comocraBieHuH
KPUMHMHAJIBHOM Kapbepbl HECOBEPIIECHHOJIETHUX, KOTOPBIE B KAa4eCTBE NEPBOT0O NPECTYIIICHUS
COBEPILMIN Kpaxy 0e3 OTAr4aroumx 00CTOSITENbCTB, BEISICHUIIOCH, YTO T€ U3 HUX K KOTOPBIM 32
NepBOe MPECTYIUICHHE MPHUMEHSUIOCh TPEKpalieHne YroJOBHOTO IPOIecca TOopa3io pexe
NPUTOBAPHBAJIKMCH 3aTEM K Pa3InYHBIM (OpMaTbHbIM caHKIwsIM (16.6 %) H

JUIIEHUI0 cBOOOBI (2.9 %), ueM Te ,KOTOphIE yKe 3a MepBOE€ MPECTYIUIEHUE ObUIH OCYKICHBI
yepe3 mnpuroBop (25 % wu 7.2% coorBerctBenno). Cwm.. Htritz W.,  Diversion im
Jugendstrafverfahren und allgemeinen Strafrecht. Teil 2 // DVJJ - 1999. - Nr. 1. -S. 13 ff.
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peiieHrne 00 OTKa3e OT BHIHECEHUs OOBHHHUTEIBHOTO 3aKIIOUEHHUs MPOKYpaTypoit
WA BBIHECEHHSI OOBUHUTEIILHOTO MPUTOBOPA CYAbEH, TOJIPOOHO YPEryIUpOBaHbI B
3aKOHE.

B nenom «1MBEpCHOH» MOKET NMPUMEHATHCS MPOKYPaTypoill U CyJJOM Ha BCEX
IIPOLIECCYAIBHBIX CTAJMSAX IO OTHOLIEHHIO K HECOBEPUICHHOJETHUM M MOJIOJBIM
oM B Bospacte ot 18 net 1o 21 rona (§§ 45,47, 80 a63. 1, 109 a63. 2 3akoHa 0
cynax nans HecoBepuieHHoneTHUX, §§ 153 u cnen. YVIIK ®PI'), a takxe —
HE3aBHCHMO OT BO3pacTa — MpU NOTPEOJEHUH OOBUHSEMBIM HApKOTHKOB (§37
3aKkoHa O HapKOTHYECKUX BeliecTBax). OCHOBHBIE BapUAHTHI «IUBEPCHOH» OyayT
PacCMOTPEHBI HIXKE.

1. Ilpekpamienue mpouecca NPOKypopoM B pe3yibTaTe MajO3HAUYUTEIbHOCTH
NeSHUS.

[Taparpad 45 a63. 1 3akoHa 0 cygax JiIsi HECOBEPIICHHOJIETHUX IPEJICTaBISIET
co0oil camMyl0 TEpBYIO CTYHNEHb BO3MOXXHOCTEH MPEKPALIECHUSI YTrOJOBHOTO
mpolecca: MPOKypop MO JelaM HECOBEPUIEHHOJIETHUX MOXET 0e3 corjacus
MIOJIPOCTKOBOTO CYJIbH OTKa3aThCs OT YIOJOBHOT'O IPECIEAOBAHUS, KOT1a UMEIOTCS
npeanocsuiku § 153 VIIK ®PI, To ecTp KOrga COBEpPLIEHHOE AESHUE SIBISIETCS
IOPOCTYIIKOM, BHMHA IMPECTYNHUKAa HE3HAYUTENbHA, W OTCYTCTBYET IyOJIUYHBIN
MHTEPEC B YTOJIOBHOM IpecienoBannd. Kak npasuio, J1aHHas HOpMa NPUMEHSIETCS
IPU COBEPIICHUHM TUMHUYHBIX JJII HECOBEPIIEHHOJIETHUX IMpaBOHApYUIEHUH, MPU
HE3HAYNUTEJIbHOM BHHE M HECEPbE3HBIX IOCIEACTBUIX MNPECTYIUICHHS (Tak
Ha3bIBAEMbBIX MaJIO3HAYUTEIBHBIX AEJIMKTaX), KOTOpble HE TPeOYIOT MPUMEHEHUs
JOTIOJTHUTENBHBIX COMPOBOXKIAIOIIMX BOCHHUTATENbHBIX Mep. OJIHako cieayer
YUHUTBIBATh, YTO YK€ C€aM IMPOLECC NPEIBAPUTEIBLHOTO pPACCIECIOBAaHUSI U
KOH(pOHTaIMsT ¢  MOPOKYypOpoM M MNOJMIMEHd I OOJBIIMHCTBA
HECOBEPIICHHOJIETHUX OOBHHSIEMBIX CTAHOBATCA CBOECOOpPa3HOW  CaHKIIMEH,
JOCTaTOYHOM [JIsl TOrO, YTOOBI Pa3bSICHUTH HENPABOMEPHOCTh COBEPIICHHOI'O
JIesSIHUS U CIIEAYIOIIEee 32 HUM OOIIECTBEHHOE MOPUIIAHHE.

2.IlpekpaiieHre nporecca NpOKypopaM IMpU YCIOBHH OCYIIECTBICHHS KaKOW-

1100 BOCITMTATEILHOM MCPEI.
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Ha cnenyromieil cTyneHM MNPOKYpOp MOXKET OTKa3aThCsi OT YrOJOBHOTO
IIPECIICIOBAHUS 3a COBEPIIEHHOE MPECTYIUIEHUE WM MPOCTYIOK coriacHo § 45
a03. 2 npen. | 3akoHa o cyaax Jyisi HECOBEPILIEHHOIETHUX, KOT/Ia YK€ HauaTta i
OCYILIECTBJICHA KaKas-TMOO BOCIUTATENIbHAS MEPA, U OH HE CUUTAET HEOOXOAUMBIM
HU y4YacTHe B TMpOIIeCC€ CYJbU, HU MpEeAbsBICHUE OOBUHEHHUS. DTOT BapUaAHT
MpEeKpalieHus] Ipolecca COOTBETCTBYET TOCIHOJCTBYIONIEMY B YTOJIOBHOM IIpaBe
HECOBEPIIICHHOJICTHUX TPUHIIMITY CYOCHJIAPHOCTH, COTJACHO KOTOPOMY MEDHI,
MPUMEHSIEMbIE COIMAIBHBIM OKPY>KEHHUEM, MO OOILIEMy MpaBUiLy, JOJIXKHBI UMETh
MPEUMYIIECTBO TIEpe]] MEepamMu, MPUMEHSIEMBIMU OpraHaMHu IOCTULIMHM; a TpHU
BBIOOpE CPEJICTBA pearupOBaHUS B KaXkKJAOM ClIydae JOJDKEH YUYUTHIBATHCS MPUHITUTT
HaWMEHEE UHTEHCUBHOTO FOCY/IapCTBEHHOTO BMEIIATEIBCTBA.

Cornacuo § 45 a63. 2 mpemit. 2 3akoHa O CyJax JUisi HECOBEPIIEHHOJETHUX
YCUJIUSI HECOBEPILICHHOJETHETO MO KOMIIEHCAIMU NPUYHMHEHHOTO MOTEPHEBIIEMY
Bpe/lla MPUPABHUBAIOTCS K HAa4Yaly WJIM OCYILIECTBICHUIO BOCIUTATEIbHON MEPHI B
cMmbicie § 45 a63. 2 npet. 1 3akoHa o cynax Jijisi HECOBEpIIEHHONIETHUX. OOBIYHO
ATO TPOUCXOau B ¢dopme, TaKk Ha3bIBAEMOM, Menuanuu (TO €CTh MPUMUPEHUS
CTOPOH).

OnHako mpekpaleHue npoliecca MPOKypopoM B JAHHOM CIIy4a€ HOCUT JIMIIb
YCIIOBHBI XapaKTep, IOCKOJIbKY IMPOIECC MOXKET ObITh B JIO00M MOMEHT
BO300HOBJIEH. B mocnegHee Bpemsi 3TO MOJIOKEHUE TMOJBEPrajioch CEPhE3HON
KpUTUKE, W B pe3yiabTare odUIMaTbHOE TOJKOBAaHUE 3aKOHa Tpedyer
MpEeKpalieHus mpolecca He «B J000M MOMEHT», HO JIMIIb B TeX CIIy4asX, KOTJa
HayaTble BOCHUTATEIbHbIE MEPhl OBbUIM MPUOCTAHOBJIEHBI 0€3 JOCTATOYHOTO K
TOMY OCHOBAHUS U (UJIN) IOAXOSAIIEH allbTE€PHATHUBBI.

3. [IpekparnieHue nporecca NIpOKypopoM C COIIACHs MOJPOCTKOBOTO CYbH.

B pamkax cucrematuku § 45 3CH naHHbId BapuaHT IpeKpalleHus Mmpoiecca
10 MHTEHCHUBHOCTU PEarupOBaHUsI MPEACTABISIET COO0N CaMyl0 BBICHIYIO CTYTICHb.
CornacHO JaHHOMY MPEINUCAHUIO TPOKYpPOp MO JieJaM HECOBEPIIEHHOJETHUX
MOET MIPEKPATUTh YTOJOBHBIN TIpoiiecc 0e3 MpeabsBIeHUsT OOBUHEHMSI, OJTHAKO C

IIPHUBJICYCHHUECM IMOAPOCTKOBOTO CyabH. Ecaun HGCOBepHICHHOJIeTHI/II‘/’I,
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COBEPIIMBINNN MPECTYINICHWE WU MPOCTYIOK, MPU3HAKH CBOIO BUHY, U MPOKYPOP
CUMTAET NPEIbSABICHUE OOBUHEHUS U3IUILIHUM, HO YYaCTHE MOJAPOCTKOBOIO CYJbU
HEOOXOJMMBIM, TO OH BIpaBe BO3OYAUTH IMeEpe]] MOCIEIHUM XOJATaHCTBO O
Ha3HAYEHUU HECOBEpIICHHOJeTHeMY oOsi3anHOocTel (§ 15 3akoHa o cymax mms
HECOBEPIIICHHOJETHNX) WM Takux ykazanuid (§ 10 3akoHa o cymax mis
HECOBEPILICHHOJETHUX), KaK, HalmpuMep, BBIMOJHEHUE OOIIECTBEHHO IMOJIE3HBIX
paboT, KOMITEHCAIUsl MPUYMHEHHOTO yiep0a, Wid, — B cllyyae, Korja MoApOCTOK
COBEPIIUJI aBTOTPAHCIIOPTHOE MPECTYIVICHUE — Y4YacTHE B 3aHATHUAX IO MpaBUiIaM
JIOPOKHOTO JIBMXKEHUS: TMOO Tak Ha3biBaeMoe yBelleBaHue (§ 45 a63. 3 npen. 1
3akoHa O cyAax JJig HECOBEPIICHHONETHUX). Eciu cyapsi cuutaer npeajioKeHue
IPOKYpOpa LeaecooOpa3HbIM, TO OH MPEKPAIIAET YTOJIOBHOE MIPECIEIOBAHNUE.

[IpumeHneHue 3Toil POpPMBI «IMBEPCUOHY BCIIEICTBUE MPUCYILETO €1 IIMPOKOro
CIIEKTpa pearupoBaHMsl HE OrPaHUYEHO TOJBKO TEMHU JIMIAMH, KOTOpHIC
COBEPIIWIN TMPECTYIUICHUE BIEPBbIC, JHOO COBEPIIMIN MaJIO3HAUYUTEIbHBIC
NPECTYIUIEHUSI, HO PACIpPOCTPAaHAETCS W Ha 00JIaCThb NPECTYIHOCTH CpeaHEN
TSHKECTU U PEIMIUBHON MTPECTYITHOCTH.

4 IlpekpaiieHue npoiecca NogpPOCTKOBBIM CYIbEH.

Ecniu mpokypop mniyTeM TpeabsBICHHUs OOBHHUTEIBHOTO  3aKITIOYCHUS
OKOHYATEJHHO Tepeall MHUIMATUBY 10 JaJIbHEHUIIIEMY BEJICHHIO MPOIEcca CyIbe,
TO B KayeCTBE IMOCIEAHEHM BO3MOXKHOCTH HE(POPMAIBHOIO MPEKpPALECHUS
YTOJIOBHOTO IIPECIIEIOBAHUS BBICTYIIAET MPEKPALIEHUE ITPOLIECCA CYbEN COrJIacHO
§ 47 3akoHa O cymax ISl HECOBEPUICHHOJIETHUX. B COOTBETCTBUM C JaHHOU
HOPMOM TMOAPOCTKOBBIN CyJIbs, C COIJIacHsl MPOKYypopa, BIpaBe IMPEKPaTUTh
YTOJOBHBIM  TMPOIECC TMPOTUB  HECOBEPIICHHOJETHEro0  OOBUHsSEMOro 0e3
MPOBEJICHUSI YCTHOTO CyjAeOHOro paszOuparenbCcTBa, eciau: 1) uMerTces
npeanockuiku § 153 VIIK (§ 47 a63. 1 Ne 1 3akona o cymax mis
HECOBEpIICHHOJIETHUX): 2) YXE€ HayaTa WIM OCYIIECTBIIEHAa Kakas Ju0o
BOCIIHUTATENNbHAsE Mepa B cMmbiciie § 45 a03. 2 3akoHa, YTO JE/aeT BBIHECEHUE
cyneOHoro perreHus B popme npuropopa uumHuM (§ 47 a63. 1 Ne 2 3akona); 3)

Cyldbsd  HACYHUTACT BBIHCCCHUC  IIpUTOBOpaA H€O6XOIH/IMBIM N Ha3HadacT
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MPU3HABIIEMY CBOI BHHY HECOBEPIICHHOJIIETHEMY OJHY U3 MPEAYCMOTPEHHBIX §
45 a63. 3 nmpemii. 1 3akoHa o cyaax st HecoBeplieHHOIeTHUX Mep (§ 47 a63. 1 Ne
3 3akoHa).

Kaxk mpaBuiio, npekpaiiasi mpoiecc ¢ corjiacusi MpoKypopa, CyAbsi BHIHOCUT HE
nojJiexariee 00KalOBaHUIO OMpEeNEICHUE, B KOTOPOM OH MOXKET YCTaHOBUTh
HECOBEPILICHHOJIETHEMY OIPEEICHHBIA CPOK (MAKCUMYM — 6 MECSIIEB), B TEUCHUE
KOTOPOT0 MOCJIETHUM 00513aH BBIMOJHUTH BO3JI0KEHHBIE HA HETO OO0S3aHHOCTH,
YKa3aHHUS WIH MOJIBEPTHYThCS BOCIIUTATEIbHBIM MEPAM.

JIOTIOJIHUTENBHO K  BBINICTIEPEUYHUCICHHBIM — MPEANHCAHUSM. 3aKOH O
HApKOTUYECKUX BEIIECTBaX TAKXKE COJCPKUT HOPMBI, JENAIOIINEe BO3MOXKHBIM
OTKa3 OT YrOJOBHOTO TPECIENOBAaHUS 3a COBEPLICHHOE IpecTymuieHue. B
cootBeTcTBUM C¢ §§ 37. 38 a63. 2 3akoHa MPOKYpoOp C corjiacusi cyJa MOXKET
OTKa3aTbCsl ~ OT  TPEABSBICHUS  OOBUHHMTEIIBHOTO  3aKJIIOYEHUsS,  €CJIH
HECOBEPILIECHHOJETHUNA WUJT MOJIOJION YeJIOBEK B Bo3pacTe oT 18 yer no 21 roga Ha
MOYBE AJKOTOJIbHOM MJIM HAPKOTHUYECKON 3aBUCUMOCTH COBEPIIWII MPECTYIUVICHUE,
MaKCHMAJIbHOE€ HAaKa3aHUE 3a KOTOpPOE€ HE IMPEBBINIACT JBYX JIET JHUIIEHUs
cBoOOnbl. [lpuMeHeHue »HTONH HOPMBI HE OIrPAaHUYMBACTCA JIMIb JIUIIAMH,
COBEPIIMBIIMMUA MaJIO3HAYUTEIBHBIC JIESHUS, HO PACIPOCTPAHSIETCS Ha OOJBIIYIO
YacTh BCEX HAXOJSIIMXCS B HAPKOTUUECKON 3aBUCUMOCTH MOAPOCTKOB U MOJIOJIBIX
JIIOJIEN.

OTka3 OT yroJoBHOTO IpecieaoBanus B cMbiciie §37 a63. 1 npeni. 1 3akoHa B
KaueCTBE TMPEANOCHUIKM CBOEr0 TPUMEHEHHUS TMpelyCMaTpUBAeT HaJIU4YWe
JIOKa3aTeIbCTB MPOXOXKIACHUS JICUCHHUSI OT HapKoMaHWUU corjacHo §35 a63. 1. a
TaK)Ke OKUJaHue OyayIiei yCTenHONW pecorann3aluy npaBoHapymurens. Jlaxe
€ClIM OOBHMHEHHE YK€ MPEIABSIBICHO, CYIbs, C COTJIACHUsl MPOKYpPaTyphbl, MOXKET
MPEKPaTUTh JIEJI0 B JIFOOOW MOMEHT MpOoIlecca, BIUIOTh O OKOHYAHUS Cy/eOHOTO
pazouparenbcTBa (§37 ab3. 2 3akoHa).

[IpencrapisieTcsi HEOOXOAMMBIM  TMPUBECTH HEKOTOPHIE CTATUCTHYECKHE
JAaHHbIE, TO3BOJISIIOIIME  COCTaBUTh  IIEJIOCTHYIO  KapTUHY  I[PUMEHEHUS

«AUBCPCHUOH» B YTOJIOBHOM IIPOLECCE ITO A€J1aM HECOBCPIHICHHOJICTHHUX. HauGomee
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BAKHBIMU B 3TO CBSI3U SIBJISIIOTCS TpU TeHAeHUuu: 1) ¢ cepenunnl 80-X roJi0B
HaOJIIOMAeTCsl PE3KUH POCT MPUMEHEHHs «auBepcuon» — ¢ 1981 mo 1989 rr. nons
He(OpPMAIBHO OCYXKJIEHHBIX M3 OOILEro KOJMYECTBAa OCYXKJEHHBIX B 00JIACTH
YTOJIOBHOTO IMPaBa HECOBEPIICHHOJETHUX MoaHsack ¢ 44 no 56%, a B 1994 r.
nocturia 67%. Tak 4To cerogHsi TOBOPUTCS O TOM, YTO «IIpPEKpalleHue mporecca
SBJIICTCSI TPaBUJIOM, a OQUIMAIBHOE OCYXKICHHE — HCKIIOUEHHEM»; 2) Te
MIPaBOHAPYIIIUTENH, YbH JIe]a ObUIA TMPEKPAIICHBI B pAMKaX «IUBEPCHOHY, HMEIOT
OoJyee HU3KHE TOKa3zaTelu penuauBa; 3) padoTa OpPraHoB IOCTUIIMHA B paMKax
«JIUBEPCUOH» TpPeOyeT HAMHOIO MEHBIIIE BPEMEHHBIX M JEHEXKHBIX 3aTpaT, 4em
paboTa Tex K€ OpraHoB, HO B paMKax (hOpMaJIbHOTO YTOJIOBHOI'O MpOLECcCa.

B paznuunbix pernonax ['epMaHuy BO3MOXHOCTH «JIMBEPCUOH» UCIIOJIB3YIOTCS
KpailHE HEPaBHOMEPHO, UYTO 3aBUCUT TMPEXKJIEC BCEr0 OT PETMOHAIBHBIX
MPEANOYTEHUI B CAHKITMOHUPOBAHUHU (HAIpUMeED, B defepalnbHOi 3emiie 3aapiian
B 1996 r. «muBepcuon» mnpuMmeHsuics B 59.5 % cnoydae ocyxkaeHUs
HECOBEPIIICHHOJETHUX, Tor/1a Kak B ['amOypre — B 93.7 % cnyudaeB). Tem He MeHee,
HECMOTpPsSI Ha pa3HUIy MEXIY pa3IMYHbBIMH pEruoHaMH TpU BbIOOpE THUTIA
nporecca (popMaibHOTO WM HeDOPMaIBLHOIr0), periarluMu (pakropamu aJis
NPUHATHS PENICHUS O NMPUMEHEHUU «IUBEPCHOH» IOBCIOJY SIBIISIIOTCS MPEXKHUE
CYIMMOCTH OOBHMHSIEMOTO, a TaKX€ TSKECTh COBEPIICHHOTO MPECTYIJICHUS.
Bosbiioe 3HaueHHEe MMEET U MOBEACHUE JIMLA MOCJIE COBEPIICHUS MPECTYIUICHUS:
TOTOBHOCTh MPU3HATh CBOIO BUHY M 3arjaJUTh BO3MEIICHHBIA yiiepO B MpsSMOM
MPOMOPIIMOHATIBHON 3aBUCUMOCTH YBEIMYMBAIOT IIAHCHI MTPEKPAIICHUS Mpolecca.
Opnako (hakTHUYECKH NPUMEHEHHUE «JIMBEPCHUOH» PACIpPOCTPAHSAETCS JIMIIb HA TEX
JIU1, KOTOPbIE COBEPIIWIIN MPECTYIJIEHUE BIEPBBIE, 4 TAKIKE HA TEX, KTO COBEPILIHII
MaJIO3HAUYUTEIIbHBIC JESHUS, XOTS TaKO€ OrPAaHUYEHHUE M HE COOTBETCTBYET
KOHIICTIIIUU 3aKOHOAATENsI.

OTHOCUTENIBHO UCIOJb30BaHUSI KOHKPETHBIX MPEAYCMOTPEHHBIX 3aKOHOM
BAPUAHTOB «JIMBEPCHUOH» MOXHO YTBEPKAaTh, YTO MpEKpalleHUe Mpolecca B
cootBercTBUM ¢ HopMamu YIIK (§§ 153, 153a) urpaer noqUMHEHHYIO POJIb: OHO

COCTaBJIACT IPHUMCPHO JIHMIIb OJHY IIATYIO 4YaCThb BCEX CIIy4dacB IIPCKpallCHUA
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npousBojictBa. Cpeau HOpM 3akoHAa O CyJdax il HECOBEPIICHHOJIETHUX,
PETrYIUPYIOLIUX «JIUBEPCUOH», MPABONPUMEHUTENb OTAAET SIBHOE MPEANOYTEHUE
HE CBS3aHHOMY C BMEIIATEIbCTBOM BAapUaHTY, MPEeNyCMOTpeHHOMY § 45 ab3. 2
3akona. Tak, [oig ciy4aeB MpeKpalieHus IMpolecca C OJHOBPEMEHHBIM
Ha3HAYEHHEM KaKUX-TMO0O0 IOMOJHUTENIBHBIX MEP B OOLIEM KOJUYECTBE CIydacB
IPUMEHEHUSI «JIMBEPCHOH» COCTABJIAET TOJIBKO 15 %. mpu 3TOM OOIIECTBEHHO
noJie3Hble paboThl Ha3HaueHsl Mo 11.3 %. Kypchl connansHoro Tpenunra — 2,3 %.
BO3MelleHue Bpeaa - 1.3 % z:eﬂl.

HecMoTpss Ha OYEBHAHYIO NPOTPECCUBHOCTb, KOHLEMIHS <«JIHUBEPCHOH»
MOJIBEPracTCsl CEPbE3HOM KPUTHUKE — Kak Ha cBoul poaumHe — CIIIA, Tak u B
eBPOIEHCKUX cTpaHax, B TOM yuciie ['epmanun. B yactHOCTH, NaHHOH cTpaTeruu
CTaBUTCA B YIIPEK TO, YTO OHA HE OTBEYAET TPEOOBAHUSAM IMPABOBOM O€30MaCHOCTH;
HapylaeT MpPe3yMIIIUI0 HEBUHOBHOCTH IIPU NPOBEIECHUU MEP PECOLMAIA3ALUN
NOJIMIUEN U IPOKYpaTypoil; JUIIAET CBOMX KIMEHTOB BO3MOKHOCTU PEATU30BaTh
IpUHAAJIEKAIIEe UM MIPaBO Ha CIPaBEUIMBOE CyJIeOHOE pa30UpaTeabCTBO; UMEET
CIIMLIKOM HEOIpeIeIeHHbIE KPUTEPUU NMPUMEHEHMs], YTO HapyllaeT TpeOoBaHHE
ONMpPEJENICHHOCTH TPU  OCYIIECTBIEHUH TOCYAApPCTBEHHOTO BMEIIATENbCTBA;
IPUMEHSETCS CIMIIKOM HEOJHOPOJHO B pAa3IMYHBIX PETHOHAX CTPaHbl, YTO
OPOTUBOPEUYUT  KOHCTUTYLIMOHHOM) TMpPHUHILMIY pPAaBEHCTBA; M, HAKOHEL,
OCYUIECTBIISIETCS YACTHBIMU OPTaHU3ALMSIMHU.

Haubonee cymecTBeHHbIM apryMEHTOM IPOTUB YPE3MEPHOIO YBICUECHHUS
JTAHHOW KPUMMHOJIOTUYECKON CTpaTerreil Ha3blBalOT BO3HUKHOBEHHE (eHOMEHa
«pacIIUPEHUs] CETH COLMAIBHOTO KOHTpOJIs»» (aHri. Setwidening) co cTOpoHBI
rocynapcTBa. AMEpPUKaHCKas TOJMTHKA «IUBEPCHOH» B CBOEH COOCTBEHHOM
CTpaHe TpHBeJIa K MACCUBHOMY pACIIUPEHUIO COIMAIBHOTO KOHTPOJIS Haj
HECOBEPIICHHOJIETHUMH, KOTOpble ©€3 CyIIeCTBOBaHHUA TaKOH MpOrpamMmbl
HUKOTJa HE HCHObITAIM Obl B CBOEM JKM3HU IMOJOOHOTO TOCYIapCTBEHHOTO
BMeIIaTeabcTBa. M3ydas pas3BuTue mpolecca CaHKIMOHUPOBAaHUS U Tak

Ha3bIBaeMbIX amOymnatopHbix Mep B DPI, a Takxke 3aTpoHYTHII MMU KpyT

* Albrecht, P-A ,(Hrsg.) Informalisierung des Rechts.— Berlin, New York, 1990. — S.12.
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IIPECTYITHUKOB, YK€ CelUac MOHATHO, YTO 3TH «AJIbTEPHATUBHBIE TPOrPaMMBbI» U B
['epMaHny IpUBENU K PACIIMPEHUIO COLUATIBHOTO KOHTPOJIS.

[lonoOHOEe sBI€HHME HA3BIBAIOT MAPAJOKCATbHOM YEPTOH «IUBEPCHOH:
IPOUCXOASIIas B €ro pamMKax JEeKpUMHHAIM3ALMS [OHUMAETCsi HE Kak
YMEHBILIEHUE COLMAIILHOTO KOHTPOJIA BOOOIE, HO KaK OTPAHUYEHHUE YTOJIOBHO-
IIPaBOBOr0 KOHTPOis. OTKa3 OT yroJOBHOI'O MPOLECCA JIMIIb B PEIKUX CIydasx
BEJIET K MOJIHOMY OTKa3y OT BMEUIATeNIbCTBA, HO NMPAKTUYECKH BCErAa O3HAYAET
nepegavy IOHbBIX IPaBOHAPYIIUTEIEH APYTruM, IPEANOoIaraloliiM BMEIIATENbCTBO,
nporpammam. [Ipu 3TOM MeCTO yrojaoBHOW IOCTULMU CTPEMUTCS 3aHATH CUCTEMA
COLIMAJILHOM IearOTuKU.

Taxum oOpa3om, B TO BpeMs KakK paHbIIE HAJl ’TUM PaCIIMPUBLIMMCS KPYrOM
JUI TOCYapCTBO C €ro KaparejlbHbIM amnmapartoM HE MOIJO0 OCYIIECTBISAThH
HUKAKOTO KOHTPOJIS, TENEPh OTKIOHSIOMIEECS TOBEECHUE MTOAPOCTKOB IOIAJI0 MO
BbIOOpPOYHOE HAOJMIOACHHE OTIEIAbHBIX JHI (POAUTENEH, LIKOJbI, COCeleH,
MOJIMLIMK) U CTAJI0 Ha3bIBaThCA OMacHbIM. [Ipruem peakiueil oAHOBPEMEHHO ObLIN
3aTPOHYTHI KaK MOAPOCTKH, TaK U UX COLIMAIIBHOE OKPYKEHUE.

[Ipeaynpexnas o0 OMNACHOCTH PACIIMPEHUS CETU COLMAIBLHOTO KOHTPOJIS,
MHOTHE YYEHBIE CErOJHs YTBEPKIAIOT, YTO JAXE TE€ HECOBEPLICHHOJIETHUE,
KOTOpbI€ OBUIM OCYXKIEHBbl 1O TpeX-4eThIpeX pa3, B KOHIIE KOHIIOB, 0Oe3 He
NOJAJIAIOIIEHCS BBIAICHEHHIO TMPUYMHBI, OOJIbIlIE HE BCTYMAIOT B KOHTAKT C
IOCTUIMEH. DTU JaHHBIE TOBOPSAT O TOM, YTO, Kak Obl MapaJOKCaJbHO 3TO HU
3By4aso, Jydllle HUYEro He JienaTh, 4YeM B Kakod Obl TO HU Obuio (opme
pearupoBaTh Ha OTKJIOHEHHSI B TIOBEICHHH.

[logBomst HWTOr  BBIMIEU3IIOKEHHOMY, MOXHO YTBEP)KIATh CJEAYIOLIEE.
CrpemieHne MUHUMHU3UPOBATh A(Q(HEKT CTUTMATU3ALNH, OTPAHUYUTH IPUMEHEHHE
CaHKIUH, CBSA3aHHBIX C JIMIIEHUEM CBOOOMABI, a TaKXKE «Pa3Tpy3UTh» CHCTEMY
IOCTHULIMM MPUBEJIO K PaCIIMPEHHOMY TPUMEHEHHUIO B ['€pMaHny MHCTUTYTa OTKa3a
OT  yrOJOBHOTO  TMpPECIEJOBAHMS B  OTHOIIEHHMH  HECOBEPIICHHOJETHUX
(«quBepcuoH»). JlaHHBIA HMHCTHUTYT MOXET HPHUMEHSTBCA MPOKYpPOPOM H

MMOAPOCTKOBBIM cyzu,eﬁ Ha BCCX CTaausaxX IMpoHecca BIUIOTb OO BbBIHECCCHHA

81



npuroBopa. Ha mpakTuke HaOIIOJAETCS PE3KHl POCT HCIOJIB30BAHUS JAHHOTO
MpOIECCyabHOTO UHCTUTYTA (0K0J0 67 % nen B 1994 r. o cpaBHenuto ¢ 44 % B
1981 r.). Ogaum u3 Haubosee CYIIECTBEHHBIX aPTyMEHTOB B MOJB3Y JaHHOMN
CTpaTEeruy SBISETCA TO, YTO C €€ MOMOLIBI0 YAAIOCh JOOUTHCS CYIIECTBEHHOTO

YMCHBIICHUA MoKazareJieu peunanBa CpCa HCCOBCPIICHHOJCTHUX ITPECTYITHUKOB.

2.2 [IpaBoBBIE TOCHEACTBUS, MNPEAYCMOTPEHHBbIE 3aKOHOM O Cylax s

HCCOBCPIICHHOJICTHUX

['maBHass 0cOOEHHOCTh 3aKOHA O CyAax JUIsl HECOBEPUICHHOJETHUX COCTOUT B
TOM, YTO OH, OCHOBaT€JIbHO MOJAU(PUIUPYS CAHKLIHUHU OOUIEr0 YroJIOBHOTO IpaBa,
COJIEP>KUT CaMOCTOSITEIIbHYIO CHUCTEMY FOPUINYECKUX MTOCIEICTBUNA NPECTYIUICHUM
U TPOCTYNKOB  HecoBeplleHHoseTHHX. [laparpad 5.  o3aryaBiieHHBIN
«IlocnenacTBust NessHUS HECOBEPLICHHOJIETHEIO», SIBIISECTCA SIPKUM BBIPA)KEHHEM
BOCIIMTATEIbHOW MWJIEH YIOJIOBHOTO IIpaBa HECOBEPIICHHOJETHUX M OCHOBOM
3aKoHa KaK COBOKYIHOCTH YTOJIOBHO-TIPABOBBIX HOPM, OPUEHTUPOBAHHBIX MPEXKIE
BCEro Ha creuu(puueckoe CAaHKIIMOHUPOBAHKUE MOJIO/IBIX TPABOHAPYLIUTEIEH.

3aKoH 0 cyJax Julsl HECOBEPUICHHOJETHUX B §5 EIUT MPABOBBIE MOCIEACTBUS
MPECTYIJIEHUH HECOBEPILIEHHOJIETHUX B 3aBUCUMOCTH OT MX MPABOBOW MPHUPOIbI
Ha TPU OCHOBHBIE IPYIIIIHIL:

1. BocniurarenbHbIE MEPBI:

a) yKazaHus;

0) MOMOIIb B BOCITUTAHHH.

2. IlpuHyauTeNbHBIE MEPBI:

a) IPeI0CTEPEIKEHHUE;

0) 00s13aHHOCTH;

B) FOHOIIIECKUI apecT.

3. JIumeHue cBOOOIBI.

Cneuunduyeckue MpaBOBBIE MOCJIEJICTBUS YTrOJIOBHOTO npasa

HCCOBCPHICHHOJICTHUX W OTKA3 OT OIIPCACICHHBIX CaHKHI/Iﬁ O6HIGFO YT'OJIOBHOTO
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nmpaBa, OTBeyass TPEOOBAHWIO aJEKBATHOIO pEarupoBaHUS Ha MPECTYIUICHUS
HECOBEPIICHHOJIETHUX, JOJDKHBI CIIOCOOCTBOBATh OCYIIECTBICHHUIO OOIIEH IIeTu
3akoHa O Cylax JJisi HECOBEPIICHHOJIETHUX — WHIWBUAYAJIbHOW MpeBeHIUU. B
OJIHUX CJIy4asX 3TO IMPOUCXOIUT C MOMOIIBIO MHUPOKOTO MPEIIOKEHUS CaHKIIUI
JUIS. THAWNBUAYAJIBHOTO PEarupoBaHus, B JIPYTUX — IYTEM HCKIIOUECHUS CAHKIIHM,
HOCSIILIUX PENPECCUBHBIA XapakTep. B 4YacTHOCTH, OTKa3 OT JEHUCTBYIOIIUMX B
OOIIeM YrOoJOBHOM IIpaBe HIDKHUX M BEPXHHUX NPEEIOB CAaHKIUNA, a TaKxke
IIMPOKME BO3MOYKHOCTH MO 3aMEHE W COYETAHMIO pa3IMYHBIX [PABOBBIX
ITOCJIEACTBUN CIIY»KaT Ha3BaHHOM Leyn. [1o 3Toi nmpuumHe HETOIMyCTUMO TOBOPUTH
O «JIBYXKOJICWHOW» CHCTEME MPABOBBIX IIOCIEACTBUM B YIOJIOBHOM IIpaBe
HECOBEPIICHHOJIETHUX, TaK KakK 3/7IeCh Lleb MEp HUCHpaBieHUs U 0e30MacHOCTU
MOKpPBIBAETCS OOLIEH LENbI0 YTOJIOBHOTO MpPaBa HECOBEPUIEHHOJETHUX, U €IHMHON
TOYKOM OTCYEeTa ABISAETCA KpPUMHUHAJIbHAs OMNACHOCTh OOBUHSAEMOro. Takum
o0pa3oM, B YTOJIOBHOM IIpaB€ HECOBEPLICHHOJETHUX 3aJI0KEHO OIHOKOJEHHOe
CaHKLIMOHUPOBAHUE, OJIHAKO CIIeAys MO JTOW «KOJee» HEOoOXOIUMO CTPOro
CJIEIUTH Ta COPA3MEPHOCTHIO IPUMEHAEMBIX CAHKLUN JESHMUIO.

Cdepa nmpuMeHeHHsT OTEIbHBIX MPABOBBIX MOCJIEACTBUN ompenensercs B §5
a03. 2 3aKOHa HETaTHUBHO: «IIPECTYIJICHHME HECOBEPIICHHOJIETHErO JIOJKHO OBITh
HAKa3aHO C MOMOULIbI0 MPUHYIUTEIbHBIX MEp WIH JUIICHUS CBOOOJIBI, €CIH
PUMEHEHUSI BOCIIUTATENIbHBIX MEpP HEJIOCTATOUYHO». TakuM 00pa3oM, B 3aKOHE HE
yCTaHOBJIEHa 0Os3aTeNbHasi OYEPEIHOCTh B HAa3HAYEHUM TEX WJIM HHBIX Mep, B
JAHHOM  CcJy4dae JeHCTBYeT CKopee TMPUHLIUN CYOCHIUApHOCTH  (HEM.
Subsidiaritatsprinzip) IIPABOBBIX HIOCJICICTBHIA YTOJIOBHOTO npaBa
HECOBEpIICHHONETHUX. OH O3HayaeT, B YAaCTHOCTU, YTO HE CBSI3aHHBIE C
JUIIEHHEM CBOOOJbI CAHKIMHU, €CIM OHU SBISIIOTCA «JIOCTATOYHBIMUY» IS
JOCTHKEHHUs CYIIECTBYIOIIUX «BOCHUTATEIBHBIX» LEJNEH, JOJDKHBI HMETh
IPEUMYIIECTBO Mepe]] CAHKIUSAMHU, ITPEANOIaraloMMHK JTUIIEHNE CBOOOIbI.

B TO BpeMsi Kak BOCHHUTaTeNbHbIE MEphI, MO OOIIEMY MHEHHUIO, JIOJKHBI
CIY)KATb HE JOCTH)XKEHUIO LEJIEH HaKa3aHusi, HO JUIIb «BOCIHUTAHUION,

INPUHYAUTCIBHBIC MCPbl W JIMIICHHC CBO60,Z[BI HMCIOT TaKXXC M KapaTCIbHYIO
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dyHkumo'. OHM HAXOIAT CBOE MPMMEHEHHE TOTJA, KOTAA «IPOTHBOIPABHOCT
JICSTHUS Y HAIIICIIIME B HEM BBIPAKCHHUE JIMIHOCTHBIE IE(EKTHI IPECTYITHUKA BECST
TaK MHOTO, YTO BOCITUTAHHE HECOBEPIICHHOJETHETO TPeOyeT MOoKa3aTh €My BCIO
NPOTHBOIPABHOCTD CONESHHOTO TAaKXe ITyTeM BO3ME3NUS U WCKYIUICHUS». B
COOTBETCTBHHM C TOCIOJCTBYIOIIMM MHEHHEM, BCE KaTerOpUU MPABOBBIX
MOCITICAACTBUIA JOJDKHBI MUMETh «IIO3UTHBHOE BOCTIHTATEIbHOE BIMSHHUE». Llenpro
TAKOTO BOCHHUTATEIBHOTO BIMSHUS, KAaK YXKE YIOMHHAIOCh BBIIIC, SIBISCTCS
ylep>kKaHHe HECOBEPIICHHOJIETHETO OT COBEPIICHUS NaJbHEUIINX TPECTYIUICHUH B
OymyIem, Wiv WHIUBHUIyaIbHAas PSBEHIINS.

['oBOpss 0 TpHHIHMIIAX BBHIOOpPAa W HA3HAYCHWS TEX WU HHBIX IPaBOBBIX
NOCJICICTBUI  yTrOJIOBHOTO IpaBa HECOBEPIICHHONETHUX, CIEAYeT OTMETHUTh
creaytomniee. VICXOAHBIM TYHKTOM JIJIsl CAaHKIIMOHUPOBAHHS B YTOJOBHOM IIPaBe
HECOBEPIICHHOJIIETHUX, TAaKXXE KaK W B OOIIEM YTrOJOBHOM TIIpaBe, SIBISETCS
NPECTYIUICHHE, KOTOPOE MIOJKHO OBITh COOTBETCTBYIOUIMM OO0pa3oM JIOKa3aHo.
OnHaKO MEXTy YTOJIOBHBIM IPABOM HECOBEPIIECHHOJIETHUX U OOIIUM YTOJIOBHBIM
NIPaBOM CYIIECTBYIOT TPUHIMITUAIBHBIC pPa3Indusi, Kak B OOJIACTH TPaBOBBIX
MOCJICICTBUIM TPECTYIUICHUSI, TaK M OTHOCUTEIBHO TEX TPEANOCHUIOK, IPH
HAJIMYMM KOTOPBIX OHM IMpHUMEHsoTCs. Kak M3BecTHO, 00Iee YrojgoBHOE IMPaBO
COICPKHUT ISl KaKIOrO OTAEITHHOTO COCTaBa MPECTYIJICHHUS OIpEeIeHHBIE,
YCTaHOBJICHHBIC 3aKOHOM Mpejesibl Hakazanus (Hem. Strafrahmen), B pamkax
KOTOPBIX CYJIbsl JIOJDKEH Ha3HAuWTh HeoOXoamMmylo caHkuuio. llpu stom s
3aKOHOJATENsl, MPU YCTAHOBJICHUM UM TIPEACIIOB HAaKa3aHWW, W JUISL CYAbH, TIPU
HA3HAUCHUM  HaKa3aHWs B  KaXKJIOM  KOHKPETHOM  cjiy4ae, OCHOBOWM
CaHKIIMOHWPOBAHUS SIBIISICTCS B TIEPBYIO OYEpelb BUHA MpecTymHUKa (cM. § 46 a63.
1 YK ®PTI'). Peus unet o crapeiiieM npasuie yrojaoBHOTO mpasa — «nulla poena
sine culpa».

B yromoBHOM mpaBe HECOBEPIICHHOJIETHHX pPa3TPaHUYCHHBIC 10 KPHUTEPHIO

TSOKECTHU JeSHUS Mpeesibl HaKa3aHus OOIIEero yroJoBHOIO MpaBa HE ACUCTBYIOT (§

' Tlepraras, A.A. YrojoBHasi OTBETCTBEHHOCTh HECOBEPIICHHOJIETHHX IO 3aKOHOATEILCTBY
OeneparuBHoi PecriyOnuku ['epmanun: quc. ... KaHa. opua. Hayk. — KpacHosipck, 1999. —
C. 110.
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18 a63. 1 mpemn. 3 3akona). Takum o6pa3oM, B YroJOBHOM IpaBe
HECOBEPIIICHHOJICTHNX 3HAYEHWE WMEIOT TOJBKO UCIIO3UIIMA HOPM OOIIETO
YTOJIOBHOTO IIpaBa, COJEpXkallue OMNHCAHWE COCTAaBOB MPECTYIUICHHWM, HO HE
caHknuu. BmecTo HHMX 11 BBIOOpa W OMpEIEICHHUS MPABOBBIX IOCICACTBUI
JESIHUS  HECOBEPUICHHOJETHErO0  JEHUCTBYIOT Jpyrue ImpaBujia, KOTOpbIE
YCTAaHOBJICHBI B 3aKOHE O CyJax [Jis HECOBEPILICHHOJETHUX HE ISl OTHECIbHBIX
MPECTYIUICHUH, a JJIsl OT/ICJIbHBIX MEP U BUJIOB HaKa3aHUMW, U B 3TOM OTHOIICHUU
OTPAaHUYMBAIOT YCMOTPEHUE CYIbU. OJTH NPEANOCHUIKM B 3HAYUTEIBHOW Mepe
OCHOBBIBAIOTCSI HA OMPEICIICHHBIX TUYHOCTHBIX YepTaxX MPECTYIHUKA.

3a4acTyro MPEeANOChUIKA HA3HAUYECHUS MPABOBBIX MOCIEACTBUN 3aKOHA O CyJax
JUIS. HECOBEPIIECHHOJIETHUX IEPECEKAlOTCsA. B Takux ciywasx, WIH KOrja 3aKOH
MPEIOCTABISET HECKOJIbKO BApUAHTOB MIPaBOBBIX MOCJIEICTBUH,
MIPABOIIPUMEHUTEND JTOJIKEH:

a) HA3HAYUTH TC TMPABOBBIC IOCICACTBUSA, KOTOpBIC, MCXOIS W3 JIMYHOCTH
MpPECTyHUKA, 00CHIal0T HAauOOJIBIIUM YCIIEX B €r0 peCOlMaIN3alliH;

0) ecau 00e MepbI MPEONIOKUTETHHO OYIyT UMETh OJUHAKOBBIN P HEKT, TO
MPEUMYIIECTBO JOJDKHO OBITh OTJAHO TOM, KOTOpass B HAWMEHBIIECH CTENEHU
OOpEMEHUT  HECOBEPIICHHOJETHEr0, TO €CTh MpeanojaraeT HauMeHee
WHTEHCHUBHOE BMEIIATEIHCTBO B €T0 JIMUHYIO chepy.

Hcxons w3 TakoW TJIaBHOW LE€M 3aKOHA, KAaK MPEAOTBPALCHHE MMOBTOPHOTO
COBEpUICHUS NPECTYIJIEHUH CO CTOPOHBI HECOBEPIIEHHOJIETHUX WU MOJIOABIX
JI0JIe, Ha3HayaeMasi MO0 YTOJIOBHOMY IIpaBy HECOBEPILIECHHOJETHUX CaHKIIUS
JIOJDKHA TaKXK€ — B aCleKTe MPUHIUIA COPAa3MEPHOCTH — OBITh HEOOXOJMMOW,
IPUTOJHOM U COPAa3MEPHOU ISl JAHHOTO cnyqaﬂl.

HeoOxonumbIM caHKIIMOHUpPOBaHKWE OyAET TOrjAa, Korja 0e3 ero NmpuMeHEeHUs
CYIIIECTBYET OMACHOCTh CEphe3HOTo pernuauBa. [Ipu sTom pemraercss Bompoc 00
YIPOXKAIOIIECH B JAHHOM KOHKPETHOM CJIy4ae OMAaCHOCTH MOBTOPHOI'O COBEPIICHUS
MPECTYIUICHUS, YTO, B CBOIO O4Yepelb, TPEOYET MOCTPOCHUS] KPUMUHOJIOTUUECKOTO

poraos3a, TO CCTb HpGI[HOJ'IO)KHTGJ'IBHOﬁ OLICHKHA 6y,uy1uero COIIMaJIbHOTO

* Ocrengopd, I'. IIponeaypa HecoBeplIeHHONETHHX. BBeenue B mpaktuky. — C. 45.
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MOBCACHNA HCCOBCPHICHHOJICTHECTO. CYIHCCTBYIOT ABa OCHOBHBIX BHAA ITPOTHO30B!

HHTYUTUBHBIC, COCTABJICMBIC CaMUM cyz[beﬁ Ha OCHOBC €TI0 CY6T>€KTI/IBHOFO

MHCHHA, W KIMHHUYCCKHUC, IIOATIOTABJIMBACMBIC IICUXOJOTaMHU W IICUXHATPAMMH.

Kpurepun MHAMBHIYAIBHOIO MPOTHO3UPOBAaHUS, HAMOOJIEE YacTO HCIOJIb3yEMBbIE

CYIbAMH, ObUTH cucTeMaTu3upoBanbl ['. Octenaopdom:

Cxema 1. IlpumepHast 11kana mocTpOEHUS! MHANBUYaJIbHBIX IPOTHO30B

@akTOpbI, OLICHUBAEMBIE
IIO3UTUBHO

DakTopsl, OLICHUBAEMBIE
HEraTUBHO

1. Coumanuzamnus

* OTCYTCTBUE WJIM HE UMEIOLIAS
MPUHLIUIIAATIBHOTO 3HAYEHUS CMEHA
BOCIIUTATENEH

* CTaOWIBHBIE COIIUANBHO-
SKOHOMUYECKHUE YCIIOBHS Pa3BUTHUSA
B CEMbE

* IOCJIEI0BATEIbHBIE METO/IbI
BOCITUTAHUS

* OTCYTCTBUE OTKJIIOHCHHUI B
[OBEJICHUH B LLIKOJIE

* yacras CMcHa
BOCIIUTATEIEH B JETCTBE,
T TETbHOE TIPEObIBAHNE B
BOCIIUTATEIbHBIX JIOMaX

* OTKJIOHSIONIEECS
MMOBEJICHUE POIUTEIICH

* U3JIMIIHE CTPOTHUE,
HENOCIeI0BaTEILHbIE METOIBI
BOCITUTaHHUS

* IOBTOPHOE Ha3HAYCHHUE
IMTACHIUTITMHAPHBIX MEP,
HMCKJIFOYEHHE U3 IIKOJIBI

2. ConuasnabHbie
OTHOILIIEHUS

* IIPOYHEIE OTHOLIECHUS B
COOCTBEHHOM CEMbE U C PY3bsIMH,
MMerole KOHPOPMHYIO
OpPHUEHTAIIHIO

* COLMAJIbHAS U30JIALHNS
1100 OTHOIIEHUS TOJIBKO C
TeBUAHTHON CyOKYIbTYpOH

3. O6pazoBanue u
pabota

* IPOXO’KJICHUE ITpoliecca
poecCHOHATLHOIO 00yUYEeHUSs WIIH
[POJOJIKUTENbHBIE TPYAOBbIE
OTHOIIECHHUSI

¢* O4YCHb YacTaid, HE
0OycioBieHHas nmpodeccueit
cMeHa paboThI

4. Kunpe

* coOCTBEHHAs KOMHATa
(xBapTHpa), /1€ MOKHO
YyBCTBOBAaTh ce0s yIOOHO

¢* CMCHAIOIICCCA MECTa
PKHUTCJIbCTBA, OTCYTCTBUC
0CCAJIOCTH

5. CBobosiHOE BpeMs

* AKTUBHOE
BPEMSAIIPEIIPOBOKICHUE

* OTCYTCTBHUE aJIKOTOJIbHOM,
HapKOTUYECKON 3aBUCUMOCTH

* 5JKOHOMHYECKUH peaIn3M

* MaCCHBHOE
BPEMSIIPETIPOBOXKICHHE
* aJIKOTOJIbHAS
HApKOTHYECKas 3aBUCHMOCTb
* IIPEBBIIAOININE TOXObI
CIIOCOOBI IPOBOKICHUS
CBOOOJTHOTO BPEMEHHU

6. CynuMocThb

* OTCYTCTBUE IIPECTYIUICHUN
WM TaKhe HaKa3aHHs, KOTOpbIE ¢
TOYKH 3PEHUS YTOJIOBHOTO IpaBa HE
MMEIOT KaKoro-I1u00 3HaYeHUs JUIs

IMOCTPOCHUSA IIPOTHO30B.

* OTOBITHE JIUIIEHUS
cBOOOIBI JINOO INTEIHHOTO
apecra.
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B oOTHOLIEHMM NOPUTONHOCTH CAHKIMKA PEMIAeTCsl BOMNPOC O TOM, 4YTO C
MOMOII[BI0O KaKOT0 WX BHUJA MOTYT ObITb YCTpPaHEHBI YCIOBHUS JJIsi COBEPIICHUS
MpECTYIUICHUS (MMEETCs B BUAY UHAUBUAYyaIbHAsl MPEBEHIIMS). YUUTHIBACTCS, UTO
OMpENICJICHHbIE PENPECCUBHBIC CAHKIMU CIOCOOHBI OKa3aTh YCTpalllaromiee
BO3JIelicTBHE Ha Oyjyliee MOBEJICHUE HECOBEPIICHHOJETHEr0; TepareBTUUYECKUE
CaHKIIMM MOTYT TOMOYb TMOCJIEIHEMY; a CAaHKIWHU, CBA3aHHBIE C JIMIICHUEM
cBOOO/IbI, BPEMEHHO 00€CTIeYNBaIOT OOIIIECTBEHHYIO O€30MaCHOCTb.

[IpuHun copa3zmMepHOCTH TpeOyeT, UTOObl Ha3HaUEHHAsl CAaHKIUS — TP y4ueTe
BCEX JIMYHBIX U (PAKTUUECKUX OOCTOSTEIBCTB — OblUIa MNOAXOAAIICH U
HEOOXOMMOM JUUIS TOCTHIKEHMS ITOCTABJICHHOM IIEJIH, a TaK)Ke, YTOOBI CBI3aHHOE C
HEll BMEIIATEIbCTBO B OCHOBHBIE IpPaBa HE BBIXOJWJIO 3a PaMKH OTHOIIEHUS K
COBEpIICHHOMY TpecTyruieHuto. [lpu peleHnn Bompoca O TOM, Kakas Mepa
pearupoBaHus SBIIAECTCS COPAa3MEPHON, TO €CTh HaM JY4YIIUM 00pa3oM CIY>KUT
peanu3anuu 00erX OCHOBHBIX MJIEH 3aKOHA — BOCIMTAHUS U HAKa3aHUS OT CyJbU
Takke TpeOyeTcs W OIpelesieHHas BUPTYO3HOCTh, TaK KakK OH HE BIIpaBe
«MEPEOLICHUTh» BOCHUTATEIBbHYIO HJICI0 M «YIYCTUTH» MOMEHT BO3JasHUS 3a
BUHY.

I'oBopst 0 copa3MepHOCTH Ha3HAYa€MOW HECOBEPIICHHOJETHEMY CaHKIUU,
ClelyeT OTMETUTh M Cleayromuii MoMeHT. HecmMoTps Ha TO, 4YTO BBIOOD
OTPE/ICICHHONW CAaHKIIMM KaK 3aKOHOM, TaK M CYJbel B paMKax €ro yCMOTPEHHUS B
MEPBYIO OYEpEab ONPEACNSIETCS MPUHIMIIOM OpPUEHTAIlMM Ha NPECTYIMHUKA,
JEeWCTBUE HJTOr0 TMPUHLMIA BCe ke orpaHuueHo. Ilpu  Ha3HayeHUU
BOCIIUTATEBHBIX MEp, MPUHYIUTEIBHBIX MEpP, U B OCOOCHHOCTH JIMIICHUS
CBOOOJIbI, JTOJDKHA OBITh YUYTE€HA W 3aBUCHMOCTH CAHKIMH OT TIPECTYIUICHHS:
«...CaHKIIMS HE JOJKHA BBIXOJIUTH 3a PAMKH €€ OTHOIIEHHUS K MPECTYIJICHUIO, OHA
JOJDKHA OBITH  CcOpa3MepHOM (HeM. angemessen), TMOCKOJIbKY Jaxe Tpu
WCIIOJIb30BaHUM TEPMUHA «BOCIUTATEIBLHOE» YIOJIOBHOE IPABO HEAOMYCTUMO
UTHOPUPOBATH TPeOOBaHMS MPABOBOTO TocylapcTBa. JlaHHBIA  MPUHIUI
COPa3MEpPHOCTH, BBIBOAUMBIN M3 3akpemieHHoro B KoHCTUTynMu mpuHIuUa

npaBoBoro rocyaapctBa (ct. 20 a63. 3 OcHoBHOro 3akoHa), 3aMEHSET B
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YTOJIOBHOM TMPaBe€ HECOBEPIICHHOJETHUX JEHCTBYIONUNA B OOIIEM yrOJOBHOM
IpaBe MPHUHIUI BUHBI, MPUYEM TPHHIUI COPA3MEPHOCTH TOJHKO OTPAHUIMBACT
CaHKIIMIO, HO He 00ocHOBbIBaeT ee. OCHOBOW CAHKIMOHUPOBAHUSI OCTAECTCS
OOBHHEHHE B BHHOBHOM COBEPIIEHWH TMpEeCTyIieHus. Pedb wumer o Tak
HA3bIBAEMOM  «TIPUHIIMIIE  JESHUS», HMEIOINIEeM B  YrOJOBHOM  IpaBe
HECOBEPIICHHOJIETHUX CACP>KUBAIONIYIO byHKIHIO: onmaromaps eMy
BOCITUTATEIHHBIC MEPHI HE JOJKHBI BBIXOJIUTH 33 PAMKH MX OTHOIICHUS K TSHKECTH
COBEPILIEHHOTO MPECTYIUICHHS, a IPU Ha3HAYCHUH JIMIICHUS] CBOOOIbI HE JTOJIKHBI
MIPEBBINIATHCS BEPXHUE TPAHUIIBI COOTBETCTBYIOIIETO CTETICHN BUHBI HAKa3aHMUS.

Crnenmduieckue  MmeId  yroJOBHOTO  TpaBa  HECOBEPIICHHOJECTHUX
oOyCJIaBIMBAIOT ¥  CBOEOOpa3HOE  pa3pelieHue  MPABOBBIX  BOMPOCOB,
BO3HHMKAIOIMUX TP  HAIWYUM  COBOKYIMHOCTH  TIpecTymieHuid.  Ecmm
HECOBEPIICHHOJIETHUI TOMJICKHUT OCYKICHHIO 3a COBEpPUICHUE HECKOJIbKHUX
JeSTHUN, TO COOTBETCTBYIOIIME MPEANUCcaHus o0Iero yrojioBHoro npasa (§§ 52-55
YK) B manHOM ciydae He npuMmeHstorcs. OHM 3aMEHEHBI TaK Ha3bIBAaGMbBIM
«IpUHIMIOM eauHcTBa» (Hem. Einhell - sprinzip) Ha3HauaembIX NpaBOBBIX
MOCJIECTBUA. B COOTBETCTBMM ¢ JaHHBIM TPHHIMIIOM CYJIbsl, BBIHOCS
OOBHHHTENIbHBIN TPUTOBOP, OOS3aH B OINUCATEIHLHOM €ro 4YacTh YyKa3aTh BCE
COBEPILICHHbIE HECOBEPIICHHOJIETHUM JESHUS W HMX COOTHOIICHHE B IUIaHE
KOHKYPEHIIMH, HO BIpPaBe HA3HAYUTH TOJBKO OJHY CAHKIIUIO, KaK €CJU OBl OBLI
COBEPIIICH TOJILKO OJMH JICITUKT.

JIaHHBI MPUHIUIT CYUTAETCS OCOOBIM BhIPAXKECHUEM BOCIHUTATEIBLHOW HJCH, a
TaK)kK€ OPUECHTUPOBAHHOTO HA MPECTYIMHUKA YroJoBHOTO npaBa. OOOCHOBBIBACTCS
OH CJEIYIONUM O0pa3oM: OTACNIbHBIE MPECTYIUICHUs HaXOJAT CBSI3b JAPYT C
JPYTOM B JIMYHOCTH TIpecTymHUKA. OHU KOPEHATCS B €IMHOMN YEIIOBEUECKOMN TyIIIe,
€e drou3Me M paBHOAYIIMH. JINYHOCTh MPECTYMHUKA AOHKHA OBITH TPEO0JIeHa C
MOMOIIIBIO  YTOJIOBHO-TIPABOBOM peakiuu. EJWHCTBY JTUYHOCTH COOTBETCTBYET
CAMHCTBO CAHKIMU. EJMHCTBO CAaHKIMU TIPEIOTBpAIlacT HEOOXOIUMOCTh
Ha3HAYaTh HaKa3aHUS MO OTIEIHHOCTH M YK€ 3aTeM IMEPEXOIUTh K MOCTPOCHHIO

CI[PIHOﬁ CaHKIINH. Tak kak npeaMEcTOM YIOJIOBHO-IIPABOBOI'O pC€arupoOBaHHA B
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YrOJIOBHOM  TpaBe  HECOBEPIIEHHOJETHUX  SBIACTCS  HE  OTIEIBHOE
MIpaBOHAPYIIICHUE, a JIMYHOCTh MPECTYNMHUKA, TO C ITOW IO3WIINH, MOIPOCTOK,
COBEPIIWJI JIW OH OJHO WU HECKOJBKO MPECTYIUICHHM, MOXET OBbITh OCYXJCH
JIVLIb CIUHOKIBL

B cnywyae unmeanbHOM KOHKYPEHIIMH 3TO HE MPENCTaBISECT MPOOJIEMBI: J1axe
€CJIM TPECTYNMHUK CBOMM JE€SHHEM HapYIIUJI HECKOJIbKO YTOJOBHBIX 3aKOHOB,
MPUMEHSIETCS TOJBKO OAHA caHKuud. [[ns cioydaeB peanbHOM KOHKypeHnuu §31
3aKkoHa O Cydax JJIsi HECOBEPIICHHOJETHUX COJAEPKUT CIElUaIbHOE MPaBuilo,
TaK)K€ OMHpAIOIIeecss Ha TMPUHINI SAWHCTBA: €CJIM HECOBEPIICHHOJCTHHN (VWITH
MOJIOZION YEJIOBEK) HECKOJIBLKUMH ICUCTBUSMHU COBEPIIHI HECKOIBKO TOIJICKAIIIIX
OJIHOBPEMEHHOMY OCYXKJICHHIO MPECTYIUICHUH, TO CYIIbs MOKET HAa3HAYUTh €My
TOJIBKO BOCITUTATEIIBHBIC MEPhI, IPUHYIUTCIBHBIC MEPhl WIH JINIIEHUE CBOOOIBI;
IpUYEeM HE JOJKHBI MPEBBIIIATHCS YCTAHOBJICHHBIC 3aKOHOM BEPXHHE TPAHUIIBI
MPOJIOJKUTEILHOCTH IOHOIIECKOTO apecta W juiieHus cBobonabl (§ 31 a63. 1
3akoHa).

Ocoboe 3HaueHHe Ha TpakTUKe uUMeeT a03. 2 § 31, KOTOphIl perymupyer
BKIIFOUCHHE OOjiee paHHUX CYIEOHBIX PEIICHWH B HOBBIA IMPUTOBOP, HWHBIMH
CJIOBaMHM, Ha3HAYEHUE HAKA3aHMs MO COBOKYMHOCTH MPHUTOBOPOB. 37€Ch JTOJKHBI
OBITH COOTIOZICHBI CJIETYIONTUE MPEANOCHUIKU: a) 00Jiee paHHUE PEIICHUS JOJKHBI
UMETh TIPaBOBYIO CHITY; O) CAaHKITUH, MPEAYCMOTPEHHBIC B MPEKHEM PEIICHUH, HE
JTOJDKHBI OBITh TIOJTHOCTHIO OTOBITHI MJTH TIOTAIICHBI.

TosibkO TOTJA, KOT/Ia 3TO CUMTAETCS «IIEJIeCO00pPa3HbIM MO BOCIHUTATEIBHBIM
COOOpaKCHUSIM», BBIHECEHHBIC 1O MPESKHHUM JIeJlaM PEIICHHUS HE BKJIIOYAIOTCS B
HoBoe pemenue (§ 31 a63. 3). Tak, «eaguHOe» HaKa3aHHE HE MOXET OBIThH
MOCTPOCHO B CIEAYIOIIMX Ciy4yasx: a) Korjga MpeayCMOTPEHHbIE MPEKHUM
pEIICHUEM CAHKIIUU SBJISIFOTCS M3JIUITHUMU BBUIY BHOBb Ha3HAUCHHBIX CAHKIIHM,
B pe3yJbTaTe Yero OHU MOTYT ObITH CHATHI (§ 31 a63. 3 mpemt. 2); 0) Korjga BHOBb

COBCPIICHHBLIC MPCCTYIUICHHUA HE HMMCIOT CAaMOCTOATCIILHOI'O 3HAYUCHHA, 31€Ch B

' Tlepraras, A.A. YrojoBHas OTBETCTBEHHOCTh HECOBEPINEHHOJETHHX I10 3aKOHOAATEIbCTBY
OeneparuBHoi PecriyOnuku ['epmanun: quc. ... KaHa. opua. Hayk. — KpacHosipck, 1999. —
C. 112.
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HEOOXOUMBIX piydasX MpoLecc NpUOCTaHABIMBAaeTCs coriacHo §154 ab63. 2
VIIK; B) korma HOBOE NPECTYIUIEHUE SIBISIETCS CIyYalHbIM JICSIHUEM WJIU
BbI3BaHHBIM OCOOBIM CTEYEHHEM OOCTOSATEIbCTB PEUUIUBOM; 37€Ch MOMKET
IIOCJIEA0BATh HAJIO)KEHUE HOBOM CAaHKIWH, JEUCTBYIOIIEN HAPSALY CO CTAPOM.

HecoBepiieHHONETHEMY OJHOBPEMEHHO MOTYT OBITh Ha3HAUYEHBl HECKOJIBKO
Pa3IMYHBIX MPABOBBIX MOCJIEACTBUH, IPU 3TOM 00s3aTEIBHO COOIIOJICHUE MPABUII
§ 8 3akoHa 0 cyJax AJisi HECOBEPIICHHOJIETHUX.

Tak, cormacho § 8 a63. 1 3CH Bo3MOXHO coueTaHue (HECKOJbKHX)
BOCIIUTATENbHBIX MEP U (HECKOJBbKHUX) MPUHYAMUTENBHBIX MEp; OJHAKO TaKYIO
BOCIIUTATEIbHYIO MeEpy, Kak momomb B BocnuTanuu (§ 12 No 2) 3ampermieHo
coyeTaTh C IOHOLIECKUM apectoM. Hapsiny ¢ nuieHuemM cBOOOIbI CyIbsi BIIPaBeE
HA3HAYUTh TOJBKO YKa3aHUS U OOS3aHHOCTU. 3ampeT Ha COYETaHWE HEKOTOPBIX
IIPABOBBIX MOCJEACTBUNA 0a3upyeTcs Ha TOM, YTO OHU MOTYT NPOTUBOPEUUTH APYT
apyry 1o cBouM neimsiM. OJHako Ha MPAaKTUKE HA3HAYEHHE IIPaBOBBIX
MOCJIEICTBUNA PA3IMYHOTO XapakTepa (TO €CTh HAMPABICHHBIX HAa JOCTUKEHUE
IIPOTUBOPEYAILNX IPYT IPYTry LEJeld — BOCIUTAHUs, BO3ME3INS WM UCIIPABICHUS
Ui 0€30MaCHOCTH) SIBJISIETCS JOCTATOYHO YAaCThIM, 4YTO BBI3BIBAET HEMAJO
BO3PAXEHUN C TOYKM 3pPEHHsS BOCHUTATENBHOW HAEH, IOCKOJIBKY OTpPaKaer
(HEemOmyCTHMBI B YTOJOBHOM ITpaBe HECOBEPIICHHOJIETHUX) YYET COOOpaxKeHuM
oO1Iel MpeBeHIUH.

Kpome Toro, 0oAHOBPEMEHHO ¢ BOCIUTATEIbHBIMA MEPAMH, IPUHYAUTEIbHBIMU
MEpaMu U JIMIIEHHEM CBOOOJABI JOMYCTUMO NPUMEHSATh W JONOJIHUTEIIbHbIE
Haka3aHus (cMm. Hwxke ra. 2 § 3). IlpuueM mpumeHsieMble B YrOJOBHOM IpaBe
HECOBEPILICHHOJETHUX  JIOMOJIHUTENbHbIE Haka3zanus (§ 6 3akonHa) B
IMPOTHUBOIOJOKHOCTh OOLIEMY YrOJIOBHOMY TMpaBy MOTYT Ha3HadyaTbCsi U
HE3aBUCUMO OT OCHOBHOI'O Haka3aHUsl (HampuMeEp, TAaKOE JAOIOJIHUTEIBHOE
HaKa3aHue, Kak JIMIICHHE BOAMUTEIBCKUX IIpaB, MOXKET HMMETh CTaTrycC
JOITOJIHUTEJIBHON NTPUHYIUTEIBHON MEPBI WIM AOIOJHUTEIBHOW BOCIIUTATEIbHOU

MEpBHI).
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B mpoTHBOMONIOKHOCTE MHOXKECTBY BO3MOXHBIX C TEOPETHUYECCKOW TOYKHU
3peHHs BapUAHTOB KOMOWHAIIMHM CAHKIMH, Ha TPAKTUKE OTH BO3MOXKHOCTH
UCITOJIB3YIOTCSl JIMIIb B OTPAaHMYCHHOM O0BbeMe. B wacTHOCTH, aMOyjaTOpHBIC
Mepbl OOBIYHO HE COTJIACYIOTCS CO CTAallMOHAPHBIMU CAHKIMSIMH, & TIOTOMY U HE
HA3HAYAIOTCSd B COBOKYITHOCTH. Bo3ACHCTBHE OTICHBHBIX CAHKIUHA TIPH HX
COUYCTaHUU C APYTHMMH CAHKIUSIMH OYEHb YaCTO TEPSACTCS, MIOCKOJIBKY YBEINUCHUE
o0beMa Haka3aHUS MOXET OBITh CTaTh KOHTPampOAyKTHUBHBIM. Kpome Toro, mpwu
KOMOWHAIIMA  CAHKIWKA HEOOXOJUMO COOJIFOJAaTh  COPa3MEPHOCTh  MEXKIY
IPECTYILICHAEM U HAKA3aHHEM .

OO6o01ast BBIIIEU3IOKCHHBI MaTepHal, MOXHO TPHITH K CICIYIOIEMY
BBIBOJTY. 3aKOH O Cy/IaX JIJI1 HECOBEPIICHHOJETHUX COJEPIKUT TPH BUJIa YTOJIOBHO-
MPaBOBBIX MEp, MPUMEHAEMBIX K TOJAPOCTKAM: BOCIUTATEIbHBIE MEPHI,
MPUHYAUTEIbHBIE MEPHI U JIUIIEHUE CBOOOIBI. DTH MEPhI OTIMYAIOTCS OT CAHKIIUM
o0I1Ier0 yroJIOBHOTO IpaBa Kak IEJbI0 CBOETO MPUMEHEHHUS, TaK U IPUHIIUIIAMHU
BBEIOOpa M Ha3HA4YeHUWS. [ JTaBHOWM IEIbI0 MX NMPUMEHEHHS CIY)KHAT CHEIUaTbHas
NPEBEHIIUS WM  pecoluanu3anus  npaBoHapymmtens. Ha sty  1ens
OPUEHTHUPOBAHbl W TIPHUHIMITBI HA3HAYEHUS COOTBETCTBYIOIIUX YTOJIOBHO-
MPaBOBBIX ~ MEp  YIrOJOBHOIO  IIpaBa  HECOBEPIICHHOJICTHUX:  IPUHIIUII
cyocuauapHocTH  (mpeamouyTreHue — Oojee  MATKOHW — CaHKIUM):  MPHHITUI
HEOOXOJIMMOCTH, TPUTOJHOCTH M COPA3MEPHOCTH CAHKIIMH; MPUHIUAI €IMHCTBA
CaHKIMH, a TaK)Ke MPHUHIUIT COYCTaHUsS W 3aMEHBI Pa3JIMYHBIX BHUIOB IIPABOBBIX

mep.

2.3  IIpaBoBbie IOCIEACTBUSA, TPEAYCMOTPEHHBIE YTOIOBHBIM KojiekcoM DPT

IIpruMeHeHne K HECOBEPIICHHOJETHUM JONOJHUTEIBHBIX BUAOB HAaKa3aHWUM,
MPEAYCMOTPEHHBIX JIPYTHUMH YTOJOBHO-IIPABOBBIMHU 3aKOHAMH, peryiupyercs § 6

u § 8 a03. 3 3akoHa o0 cyjaax sl HECOBEPILICHHOJIETHUX. Tak, corjacHo § 6 a63. 1

! Ocrennopd, I'. CynebHoe pa3dbmparenbCTBO MO JiejlaM HECOBEPIICHHOJICTHUX. BBeneHue B
npaktuky. — C. 36.

91



U 2 3aKoHa HECOBEPLIEHHOJIETHEMY OCYXJIEHHOMY HE MOTYT OBITh Ha3HA4YEHbI
TaKU€ MPUMEHSEMbIE B OOIIEM YrOJIOBHOM IPaBE JONOJHUTEIbHBIE HaKa3aHUs,
KaKk JIMIIEHWE I1paBa 3aHUMATh TOCYJIApCTBEHHbIE JIOJDKHOCTH U 3aIlper
ocymiecTBIATh u3bupatenbapie mpaBa (§45 YK). Kpome Toro, 3ampemieHo, B
OTJMYKE OT OOLIETO YrOJOBHOI'O IpaBa, OrjalieHue MHPopMauu 00 OCyKICHUU
HECOBEPIIEHHOJIETHETO, YTO SIBJISIETCS] BBIPAXKEHUEM TaK Ha3bIBAEMOI'0 «IIPUHLIUIIA
3QIIUTH HECOBEPIICHHOIETHHX.

Jpyrue  BUAbI  JOINOJIHUTENBHBIX  HAaKa3aHWM,  OpPHUMEHsSEMbIE K
COBEPILECHHOJIETHUM, MOTYT OBbITh Ha3HAYEHbl Hapsay C BOCIHUTATEIbHBIMU
MepaMu W MpUHYAUTEIbHbIMM Mepamu (§ 8 ab03. 3 3akoHa o cymax mis
HECOBEPIICHHONETHUX ). OIHAaKO OHM JOIYCTUMBI JIMIIb B TOH Mepe, B KaKOW He
POTUBOPEYAT OOIIMM MPUHLHKIIAM 3aKOHA, B YACTHOCTH MHTEPECaM BOCIUTAHUS.
Ecnmm 53Tm  rpaHuipl HE TIPEBBIIIEHB, TO W B  YLOJIOBHOM IIpaBe
HECOBEPIICHHOJIETHUX JIOJDKHBI MPUMEHSTHCS 00s13aTENIbHBIE B COOTBETCTBUU C
oOlIMM  YrOJIOBHBIM TIpPaBOM JIONOJHHUTENIbHbIE HakazaHus. B  KkadecTBe
JOTTYCTUMBIX BBICTYMarOT KoHpuckanusa (§ 76 YK), yHudTOo)XKE€HHE TpEeIMeTOB
npectymienns (§ 74 d VK), numenune cBuaeTenscTBa Ha mpaBo OXOThl (§ 40
3akoHa 06 oxore) u Ap. Kpome TOro, Moryr nmpuMeHSThCS W JONOJHUTEIbHBIE
HAKa3aHWsl, yCTAHOBJICHHBIE MPEANMCAHUSIMH [IPAaBA 3€MEIIb.

OnHOM W3 Pa3HOBUAHOCTEM IMPABOBBIX IMOCIEACTBHN, NpenycMOTpeHHbIX YK
OPI', HO NPUMEHUMBIX U B YTOJIOBHOM IPAaBE€ HECOBEPIICHHOJIETHUX, SBISIOTCA
Mepbl HCHpaBicHUs u Oc3omacHocTh (HeM. Massre- geln der Bessenmg und
Sicherung). B o01miem yromoBHoM mpaBe MoA00HbBIE MEPhI BHICTYIAIOT BaKHEHUIIICH
IbTEPHATUBOM YIOJJOBHOMY HaKa3aHUIO, OHM Ha3HAYalOTCS B IIEPBYIO OYEPEab Ha
OCHOBE OOIIIECTBEHHOW OMacCHOCTH MPABOHAPYILIUTENS, 4 HE €r0 BUHOBHOCTH. JTa
OOIIIECTBEHHAss OMACHOCTh MOXET OBbITh YCTpaHEHa JHUOO0 IyTeM JIeUeHUs
NPECTyMHUKA («UCTIPABICHUEY), TUOO, €CIIU 3TO HE MPEACTABISAETCS BO3MOKHBIM,
OOILIECTBO JOKHO OBITh 3allMIIEHO OT TNpecTynmHUKa («Oe30macHOCThY).
[IpeanocbuUlKM Ha3HAYEHUSI U UCUEPIIBIBAIOIINN MTEPEUEHb TAKUX MEP COAEPHKATCS

B § 61 YK ®PI'. U3 miectu mpeayCMOTPEHHBIX B HEM MEp HCIPABJICHUS U
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0€30MacHOCTH K MOJPOCTKaM MOTYT MPUMEHSThCS JIHMIIb 4YeThipe (§ 7 3akoHa O
cyJax Juisi HeCOBEPIICHHOJICTHHX ):

1. Tlomemenune B ncuxuarpuyeckyro OonbHHUIYy (§61 Ne 1 VK). Orta mepa
JOJDKHA CITY>KATHh OXpaHe OOIecTBa OT TE€X MPECTYIMHUKOB, KOTOPHIE COBEPIIIIIIN
OOIlIECTBEHHO OIacHOE JesHue B COCTOSHMHM HeBMeHsemocTH (§ 20 YK) wmm
ymeHblieHHOM BMeHsemocTtu (§ 21 YK); npudyem Bo BTOpOM ciyyae MPECTYIMHUK
MOXET OBITh MPUTOBOPEH KaK K JIMIIEHUIO CBOOONBI, TaK U K TOMEIICHUIO B
NICUXUATPUUYECKyl0 OosbHMIY. JlaHHas Mepa HE OrpaHHMYe€Ha BPEMEHHBIMU
pamkamu (§ 67 d VYK), To ecTb MOXET OKa3aThbCsi W IOKHW3HCHHOH; OHa
MpPOJOIKAETCA, TOKa He OyAyT HJOCTUTHYTHI CHEeUU(PUYECKHE I1ETu €e
npumeHenusi. Kpome Toro, peructpamusi ¢akra Ha3HauY€HUs JTOW MEpPHl B
®denepanbHoM LleHTpanbHOM peructpe co BpemeHeM He noramaercs (§ 45 a63. 3
No 2 3®IIP). 3akphIThie YUpEeKIACHUS, KyJa MOMEIIAIOTCS OCYXKJACHHBIC, JIUIIb B
HEOOJIBIIION CBOEW Macce SIBISIOTCS TEpPaAleBTHUECKUMU; «HUHTEPEChl OXPaHbI
oO11iecTBa» MPUOJIMKAIOT UX TIO YCIOBUSIM COACPKAHUS K MECTaM 3aKJIFOUCHUSI.
[ToaToMy momoOHast Mepa B OYE€Hb PEAKUX CIIy4assX MPUMEHSETCS K MOJIOJbIM
moasaM; Tak, B 1990 r. et moasepriucs Beero 47 HeCOBCpH_ICHHOJ'IeTHI/le.

2. Tlomerienre B ae4eOHOE yUpexKACHUE IS ATKOTOJIMKOB U HapKoMaHOB. Ero
MPUMEHEHUE BO3MOXXHO K HECOBEPUICHHOJETHUM, HMEIIIUM CKIOHHOCTh K
YpPE3MEPHOMY MOTPEOJICHUIO HAPKOTUKOB WJIM AJIKOTOJISI; MPECTYIJICHUE KOTOPBIX
JIOJDKHO OBITh  CIIEJICTBUEM JTOW 3aBUCHMOCTH. [lomemieHne B TOHOOHBIC
JedeOHbIe YUPEXKICHUS JOKHO Ha3HAyaThbCsl Ha CPOK He OoJiee JBYX JIeT.
[Taparpad 93 3akoHa 0 cymax Jyisi HECOBEPIIEHHOJCTHUX YCTaHABIMBAET, YTO
JaHHAsi Mepa JO0JDKHA MCIIOJHSITHCS B TAKOM YUYPEXKICHUU, TJAC IJIs OOpaIleHus ¢
OOJIbHBIMH HMEIOTCSI OCOObIC TEpameBTHUUECKHWE CPEACTBA M MM OKa3bIBACTCS
HeoOxoaumasi coruanbHas momolb. OJHAKO HA CETOMHSIIHUNA JEHb TaKHUX
YUPEKJICHUN MPAKTUUECKU HE CYIIECTBYET, TOATOMY TEOPUSI OPUCHTUPYET CyIe

Ha 3aMCHY TaM, € 3TO BO3MOXHO, ITOM MCPBI 0E30ITaCHOCTH BBIHECEHUEM

' Vronosuslii kogekec OPT. — M., 1996.
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COOTBETCTBYIOIIETO YKAa3aHHS HECOBEPILICHHOJETHEMY — NPUHATH Y4YacTHE B
Kypcax JICUYCHHsI OT ajkoroju3mMa v Hapkomanuu (§ 10 3akoHa).

3. VYcraHoBieHHe Haa30pa 3a MoBelacHHEeM ocyxacHHoro (§ 61 Ne 4 VK).
OCHOBHOIM 11€JIbIO €r0 HA3HAUYEHMUS SIBJISIETCS] TPEAOTBPAIICHUE COBEPIIIEHUSI HOBBIX
NPECTYIJICHUHN JTUIOM, OCBOOOJAUBIIMMCS U3 MECT JIUIICHUSI CBOOOIBI (B OOBIYHOM
nopsiike JIMOO YCIOBHO-TOCPOYHO). Takoit HaA30p MOXKET OBbITh Ha3HAuYeH
JOTMOJHUTENBHO K JIMIIEHUIO CBOOOJABI, JMOO aBTOMATHYECKH CJEIOBAaTh 32
OCBOOOXKJICHHEM U3 MCHPABUTEIBHOTO YUPEXKIICHUS, €CJId MPECTYHUK OTObLT HE
MEHEee JBYX JIET JIMIIEHUs CBOOOJBI 3a yMBILUIEHHOE mpecTyrmienue. Hanzop
0OBIYHO OCYIIECTBIIICTCS CIICIMaIbHBIM JIoM (HeM. Bewcihrungslielfer).

4. Jlumenue BoguTenbekux mpaB (§ 61 Ne 5 VK). C nomoipio 3T0i Mepsl
«OOIIECTBO 3aIMINACTCS OT TE€X YYACTHUKOB JIOPOKHOTO JBHXKEHHS, KOTOPHIE
NPEACTABIAS] KT HCTOYHHUK TOBBIIMIEHHOW OMNACHOCTU JJISI  OKPY KAIOIIHMX
BCIICACTBHE CBOGH HECIOCOOHOCTH YIPABISTh TPAHCIOPTHBIM CPEICTBOMM .
[IpennoceuikaMu €€ Ha3HAYEHUs BBICTYMAIOT COBEPIICHUE IPABOHAPYIICHUS,
CBSI3aHHOT'O C YIPABJIEHUEM TPAHCHOPTHBIM CPEACTBOM WJIM HapYLICHUEM IIPaBUI
JOpOKHOTO JBMKeHUs (1), a Takke EMOHCTpAlMs HAPYIIMTEIEM TOro, YTO OH
«HEe ToIXoauT» (HeM. ungeeignet) mais BoKIeHHs aBTOMAIIMHBI (2). DK3aMeH Ha
MOJIYYEHHE HOBBIX BOAUTEIBCKUX IMPAB MPABOHAPYIIUTENL BIPABE CIAaTh TOJIBKO
M0 TPOIIECTBUU YCTAaHOBJIEHHOTO CyJaoM cpoka (ot 6 mecsieB g0 S5 jner). Ha
MpPaKTUKE 3Ta MEpa 4acTO HA3HAYAETCS JOMOJHHUTEIBHO K BOCHHUTATEIbHBIM U
NPUHYAUTENBHBIM Mepam: Tak, B 1990 r. eit moxaseprimuce okoso 13,1 % Bcex
OCYKJICHHBIX TI0 YTOJIOBHOMY IPaBy HECOBEPIIICHHOJICTHHX.

[Ipu HazHayeHuw 000N W3 Mep WHCHOpaBlieHHWs W 0€30MaCHOCTH
MPaBOIIPUMEHUTENh O00s3aH OPUEHTHPOBATHCA HA 3aKpEIUICHHBI B 0O0IIEeM
YTOJIOBHOM TipaBe OpuHIUII copasmepHocTu (§ 62 YK). B yrosoBHoMm mpase
HECOBEPIIICHHOJICTHUX JAaHHBIA TPUHIUI TOJJISKAT OCOOCHHO THIATEIHHOMY
COOJIIOJICHUIO: B  KaXJOM CJIy4yae Ha3HAYeHUs Mep MWCHOPABICHUA WIH

0€30MacHOCTH HECOBEPIICHHOJETHEMY CYlbsl JIOJDKEH NPOBEPUTH, HE OyaeT JH

' Vronosuslii kogekec OPT. — M., 1996.
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JIOCTATOYHBIM NPUMEHEHHE K HEMYy MEHEE HWHTEHCUBHBIX Mep (Hampumep,
yKa3zaHui coriacHo § 10 a03. 2 3akoHa 0 cyaax Jijisl HECOBEPIICHHOICTHHUX ).

Bompoc o ToM, cormacyrorcs M Mepbl HCHpPaBICHHUS U O€30MaCHOCTH C
BOCIIUTATEILHON UJEel, SIBISETCS HEpenieHHbIM. Tak ke Kak U B o0uem
JIOJJOBHOM  MpaBe, UAed  «IBYXKOJEHHOCTH» B  YTrOJOBHOM  IIpaBe
HECOBEPILICHHOJIETHUX BCTpPEYAET MHOXECTBO BO3PaKECHUI BBUIY
MPOTUBOPEYUBOCTU COOTHOILICHUSI MEKTy BUHOU U «OOIIECTBEHHOM OMaCHOCTBIOY.
K Tomy >xe, mpuHMMas BO BHUMaHUE MHOT000pasue npaBoBbiX nocueacTsuit YIIH,
HESCHO, TIOYEMY OHO HYXKIAETCSl B JIOMOJHUTEIBHBIX «UCIPABUTEIHHBIX» MeEpax.
HakoHern, BoOCOMTATENbHOM IEJNH YrOJOBHOTO IIpaBa HECOBEPUICHHOJECTHUX
MPOTUBOPEYHUT TO, YTO B OCHOBE HA3BAHHBIX MEp JICKHUT UJEs O€30MaCHOCTH U
3aIlUThI OOIIECTBA.

Takum 00pa3zom, MOMUMO CaHKIIMM, MPEyCMOTPEHHBIX 3aKOHOM O CyAax s
HECOBEPILICHHOJETHUX, HEMEIKOE YTrOJOBHOE IIPAaBO HECOBEPIICHHOJIETHUX
COJICP’)KUT BO3MOXKHOCTh NPUMEHEHHS K HECOBEPIICHHOJETHUM W HEKOTOPHIX
VHBIX BUJIOB YTOJIOBHO-IIPABOBBIX MEpP, B YACTHOCTH, NMPeaycMOTpeHHbIX YK OPI’
Mep UCIpaBieHUs] U 0€30MacHOCTH (ITOMEIICHUE B MCUXUATPUYECKYIO OOIBHUILY,
MOMEIICHHE B JieueOHOE YyUpexXJACHHE IS aJIKOTOJIMKOB M HAapKOMAaHOB,
YCTAHOBJICHHE HA/30pa 3a MOBEACHUEM OCYXKICHHOTO, JIMIIEHUE BOAUTEIBCKHUX
npaB). OIHAKO ASTHM CaAHKLUMM JOMYCTUMbI JMIIb B TOH MeEpe, B Kakod He
MpOTUBOpPEYAT OOIIMM TMPUHIMIIAM YTOJOBHOTO TpaBa HECOBEPIIECHHOJIETHUX, a
MMEHHO MHTEpecaM BOCIIUTAHMUS.

AHanu3 W3J0KEHHOTO B JAaHHOW TIJlaBe MaTepuaia TMO3BOJISIET CHENaTh
cieayomnue BbiBoAbl. CroxkuBmias B ['epmaHuM cucteMa yrojioBHO-IIPaBOBOIO
oOpallleHusi ¢  HECOBEPIICHHOJICTHUMHU  XapaKTEPU3YeTCsl  OYEBUIHBIM
MPEANOYTEHUEM OTKa3a OT O(PUIIMATHHOTO YTOJOBHOTO Tporiecca (hopMaibHOMY
OCYXICHHUIO uepe3 mpuroBop («auBepcueitn) — okono 70 % BO30YKIESHHBIX
YTOJIOBHBIX JI€JI B OTHOIICHHH HECOBEPIICHHOJETHUX MPEKPaIalOTCsI HWMEHHO
TakuM myTeM. C MOMOIIBIO JaHHOW CTPATETHU YAAJIOCh JTOOUTHCS, BO-TIEPBBIX,

CHMIXCHUA Bq)(l)CKTa CTUIrMaTu3alvn M — KaK CICACTBHUC — CHHUIXKCHHUS YPOBHA
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peluIMBa Cpeau HECOBEPUICHHOJETHUX; BO-BTOPBIX, YCKOPEHHS YTOJIOBHOTO
nporecca IO JelaM HECOBEPUICHHOJNETHMX, 4YTO MMEET HEeMaJOBa)KHBIN
BOCTIUTATENbHBIA 3(PQEKT; B-TPETbUX, «PA3rPy3KW» OPraHOB IOCTHIIMU U €€
OCBOOOXKJICHHSI OT MAJIO3HAUYUTENIBHBIX JIE.

«OduumanpHpie» YroJOBHO-IIPABOBBIE MEPbl HEMEIKOTO YrOJIOBHOIO IpaBa
HECOBEPIICHHONIETHUX (BOCHHTATENIbHBIE MEPHI, MPHUHYIUTENbHBIE MEpPHl U
JUIIeHue CBOOOMBI), MPUMEHSIEMBIX K TMOAPOCTKAM TPU OCYKICHUU Yepe3
IPUTOBOP, XaAPaKTEPU3YIOTCS CAMOCTOSITENIbHOW IIEJbI0 CBOETO IMPHMEHEHUsS, a
TaKK€ OCOOBIMM MpUHIMIAMU BbIOOpa W HaszHaueHus. OOpamaer Ha ce0s
BHUMAaHUE YETKOE BBIJICTICHHE B TEOPUM TJIABHOW €M WX TNPUMEHEHHUS —
CHELMAIbHON MPEBEHLMHU WM pecolHalin3aluy npaBoHapymurens. Ha sty uens
OPUEHTHPOBaHBl (KaK TWPABHJIO, HAIICAIINE 3aKOHOAATEIFHOE 3aKpEIUICHHUE)
OPUHLIMIIBI  HA3HAYEHHUs] COOTBETCTBYIOLIUMX  YTOJIOBHO-TIPABOBBIX  CAHKLUH;
OPUHLUI CyOCHIMApHOCTH (MpeArnoyYTeHue Oojiee MATKON CaHKIUH); HTPUHLIHUI
HEOOXOJMMOCTH, MPUTOAHOCTH U COPa3MEPHOCTH CAHKIIMM; MPHHIMII €IMHCTBA
CaHKIUH, a TAaKXK€ MPUHUUI COYETAHUS W 3aMEHbl Pa3IMYHbIX BUIOB MPABOBBIX
mep. B Tex ciydasx, xorga 3TO HE MPOTUBOPEUUT HMHTEpPECaM BOCIUTAHUS, K
HECOBEPIICHHOJIETHUM MOTYT MPUMEHSTHCS TakKe IPaBOBbIE IOCIEJCTBUS,

MPEeNYyCMOTPEHHBIE YTOJOBHBIM KojiekcoM DPT'.
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3AKJIFOYEHUE

Ha cerogusmuuii J1€Hb B CTPYKTYPE HEMEIKOM IPAaBOBOM CHCTEMBI
CyLIECTBYeT 0co0as  CcaMOCTOATENbHAs  MOJCUCTEMA  YIOJIOBHOE  IPaBo
HECOBEPILICHHOJIETHUX, BBIJCIMBIICECS OKOJIO CTOJETUS HazaJl U3 OOIIEro
YIOJIOBHOTO MpaBa. BeaymuMu npuHOMOAMH €r0 SBJSIOTCS «BOCIHUTATEIIbHAS
UJes», COrJIACHO KOTOPOM NP PEarupoBaHUM HAa NPECTYIUICHHUS MOJOIBIX
MIPABOHAPYIIUTENEN MPEUMYILIECTBO JOJKHO OTJABATHCSA MEPAM BOCHUTATEIBLHOIO
XapakTepa, a yroJIOBHOE HAKA3aHHWE MPUMEHSETCA TOJBKO B HMCKIIOYUTEIBHBIX
clydasiX, B KauecTBe «mocienHero cpezacrsa» (mar. Ultima ratio) yromoshoro
MPAaBOCYIMsSA, a TAKXKE MPUHLHUI NEPBOOYEPEAHONW OPUEHTALUU HA JIUYHOCTH
IIPECTYIHUKA. 3aKOHOJATEIbHON OCHOBOM YTOJIOBHOTO IpaBa
HECOBEPILICHHOJIETHUX SIBISIETCS 3aKOH O CyAax Il HECOBEpIIEHHONETHUX 1953
T., PETYJHPYIOIIMKA BONPOCHl CAHKIIMOHUPOBAHUS MTPECTYIUICHUN MOJIOJIBIX JIFOEH,
a TaKXe CyJOYCTPOMCTBO MU CYJIOIPOU3BOJCTBO IO JEJNIAM HECOBEPIICHHOJIETHHUX.
3aKoHO/IaTEeTLHOE BBIICNIEHWE MPOOJEMbI YTrOJIOBHO-TIPABOBOTO OOpaIeHus: ¢
HECOBEPILICHHOJETHUMH, OTBEJICHHE €Wl JOBOJIbHO OOIIMPHOTO MecTa B
IPOCTPAHCTBE IPABOBOM CHUCTEMBI, HAJW4YME€ OrPOMHOIO KOJMYECTBA HAYUHBIX
pa3pabOTOK CBUJIETEIBLCTBYIOT O MOBBIIIEHHOM BHUMaHHHM HEMEIIKOTO OOIIECTBA K
MPECTYMHOCTH MOJIOACHKHU.

3ak0H O cyAax Isg  HECOBEPIIEHHOJIETHHX, 10 OO0IeMy TIpaBuUily,
pacrpocTpaHsieTcss Ha MOAPOCTKOB B Bo3pacte oT 14 mo 18 mer, obiamaroniux
HEOOXOIMMOMN CTEMEHBI0 YMCTBEHHOW M HPABCTBEHHOM 3penoctr. Kak mpasuio,
OH MPUMEHSETCS TaKXKe U K MOJIoAbIM JitoasM 18-21 roga, B ciaydasix oTcTaBaHUs
WX B Pa3BUTHUM JUOO TNPH COBEPHICHWH HMHU TUIMYHOTO JUIsI TOAPOCTKA
npaBoHapymeHusi. K obenmm  kateropwsiM  MOJOIBIX — IIPaBOHAPYIIHUTENCH
MIPABONPUMEHUTENb MOXXET MPUMEHUTh IIUPOKUN CHEKTP MEP BOCHUTATEIBHOTO
BO3JICMCTBUS, KOTOpbIE TMOJB3YIOTCA O€3yCIOBHBIM  MPEUMYIIECTBOM IO
OTHOUIEHWID K YTrOJIOBHOMY Haka3aHWio. EIWHCTBEHHBIA BHUJ YTOJOBHOIO

HaKa3aHWs — JIMIIEHUE CBOOOJIbI — MpUMEHSETCS (peajbHO M YCJIOBHO) HE OoJjiee
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yeM K 18 % ocyxaeHHbIX. C KaxAbIM T'OJOM pacTeT NMPUMEHEHUE K MOAPOCTKaM
TaK Ha3bIBAEMBIX HOBBIX aMOYyJATOPHBIX MeEp, MOMAIOIMINUX OOJBIITUE HAIEHKIBI C
TOYKHU 3PEHUS YTOJOBHOM MOJUTHUKUA. DTH MEpPhl OPUEHTUPOBAHBI HE TOJHKO Ha
MpaBoOHApYIIUTENS (HAmpuUMep, Kypchl COLMAIBHOTO TPEHUHTra), HO U Ha
MOTEPIEBIIETO (MEAUAITHSA).

Poccuiickoe 3aK0HOATENBCTBO 00 0OCOOEHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH
HECOBEPILICHHOJETHUX MPETEPIETIO CYHIECTBEHHBIC MOJ0XKUTEIbHBIE U3BMEHEHUS C
MIPUHATHEM YTOJIOBHOTO KojJiekca 1996 r. CTOUT OTMETUTH BBEIEHUE HOPM Y. 3 CT.
20 u cr. 96 YK. OrpannueHue BUIOB U Pa3MEpPOB YTrOJIOBHBIX HAKa3aHWM IS
HECOBEPIICHHOJETHUX NpHUAaHue OOoJbIel TMOKOCTH CHCTEME BOCIUTATEIIbHBIX
Mep u nap. Tem He MeHee, pedopmMbl B JIaHHOW O0JIACTH HENb3s MPU3HATH
OKOHYEHHBIMU. B 3TOil CBSI3M, OCHOBBIBAsICh Ha MPOBEACHHOM HCCJIEAOBAHUU,
MOYHO NPEMJIOKUTH CIEAYIOUIME HANPABICHUS JalbHEUIIET0 COBEPIICHCTBOBAIN
POCCHIICKOTO  3aKOHOJATEIhCTBA M NPAKTUKH  O0JIACTHM  YTOJIOBHOM
OTBETCTBEHHOCTH HECOBEPIIIEHHOJIETHUX.

o [IpencraBusieTcst 1menecooOpa3HbIM pa3pabOTKa W BBIIETICHUE B CHUCTEME
POCCUHCKOTO YroJOBHOTO IIpaBa — Kak Ha TEOPETUYECKOM, TaK U Ha
3aKOHOAATEILHOM YPOBHE — IIEJIOCTHOW, HEMPOTUBOPEUYMBON CHUCTEMBI HOPM,
PETYIUPYIOIIUX YTOJIOBHYIO OTBETCTBEHHOCTh HECOBEPIIIEHHOJIETHUX (YTOJIOBHOTO
MpaBa HECOBEPIIECHHONETHUX). [Ipr 3TOM MOJIE3HBIM MOXKET OKa3aThCsl HEMEIKUM
ONBIT B JaHHOM 00JacTH, MpEeanojararouMii CyIlecTBOBAHUE OTACIHHOTO
KOMIUIEKCHOTO HOPMAaTUBHOTO aKTa, COJEPKAIIero HOPMbI MaTE€pPUAIBLHOIO
JIOJIOBHOIO TIpaBa M TIpoliecca B  OTHOIICHWHM  HECOBEPIICHHOJETHHUX
MpaBOHApPYIIUTENCH. DTO, HA HAIl B3MJISLA, TMOTYEPKUBAET CBOeoOpasue
HECOBEPIIICHHOJETHUX KaK CHenupruIeckux CyOBEKTOB YrOJOBHO-TIPABOBOIO
peryimpoBaHuu, (GoOpMHUpPYeT COOTBETCTBYIOIIMM MOAXOJ K HHUM CO CTOPOHBI
MPABONPUMEHHUTENI M 3aKOHOJATEeNs, 00ecleunBaeT IEJIOCTHBIN, CHUCTEMHBIN
NOAXOA K paccMaTpuBaeMoll mpoOiemMe U, HaKOHEl, o0Jieryaer mpolece

IIPAaBOITPUMEHEHHUS.
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e [IporpeccuBHOE  pa3BUTHE  HAUMOHAIBHOIO  YrOJOBHOIO  MpaBa
HECOBEPILICHHOJIETHUX TPEOYyeT HaIu4Msl OIpPEACIICHHOM KOHUENTYyaJIbHOM HIEH
YrOJIOBHO-TIPABOBOTO OOpallleHHsT C HECOBEPILIEHHOJETHUMH IPECTYIHUKAMU,
IPUAAIOIIEN LEIOCTHOCTh CHCTEME YTOJIOBHOI'O IIpaBa HECOBEPIICHHOJICTHHX,
BBICTYIAIOIIE OPHUEHTHUPOM B MPAaBOINPUMEHUTEIBHOM IPOLIECCE, a TaKkKe
3ajarouieil xon pedopmam B JgaHHOM oOmactu. OCHOBBIBAsICh Ha aHajIM3e
COBPEMEHHBIX TEHACHIIMI HEMEIIKOTO 3aKOHOIaTEIbCTBA, MOKHO CAENATh BBIBOJ O
TOM, YTO B KayeCTBE TaKOW HIAEHM MOXKET BBICTYNIUTb, K MpUMEpYy, HUIes
IIPEBEHTUBHOIO  BOCIIMTAHMS WIM PECOLMAIM3alAA  HECOBEPLIEHHOJIETHUX
IIPABOHAPYIIUTENEH.

e Bo3pacTHOll cTaTyc HECOBEPILIEHHOJIETHUX TpeOyeT MpPEeUMYIIECTBEHHOTO
IPUMEHEHUST K HHM MeEp BOCIWTATEIbHOIO BO3JACHCTBHA. B 3TOH CBA3M
HEOOXOIMMO JalIbHEWIIee pa3BUTUE MHCTUTYTAa BOCIHHUTATENIbHBIX MeEp B
POCCHUICKOM IpaBe, AJIsl YETO B 3aKOHE CIIEAYET OMPECIIUTh LEIH TaKuX Mep (OHU
JOJDKHBI OBITH HANpaBi€Hbl Ha COLUUAIBHYI peaOWIMTAIMI0 IOAPOCTKOB),
paclIMpUTh HMX CIHUCOK 32 CYET BKJIIOYEHUA paA3JIMYHBIX  COLHUAIBHO-
NEeAarorn4eckux Mep BO3JACHCTBUS (HampuMep, MPUMHPEHUs MPECTYNHUKA U
MOTEPIIEBIIET0, KYpPCOB COLMAIBHOTO TPEHHWHra), a TaKXKe YCTaHOBUTh
00s3aTeIbHOE TPAaBUJIO O TMEPBOOYEPETHOM NPUMEHEHUU MPUHYIUTEIbHBIX
BOCIIUTATEIbHBIX MEP M0 OTHOLIEHUIO K YTOJIOBHOMY HAKA3aHMIO.

e HeoOxomumo nanpHeHIIee COKpallleHWe MNPUMEHEHHS K MOJpOCTKam
JUIIEHUs] CBOOO/bI, B YACTHOCTH, BBUY HHM3KOW MPEBEHTUBHON 3()PeKTUBHOCTU
JAHHOTO BHUJAA Haka3zaHus. JlumeHue cBOOOJBI MOKHO NPHUMEHSATHCA JIMIIb B
UCKIIIOUUTENBHBIX CIIy4asiX, B KaueCTBEe «KpaillHEro CpeAcTBa» NpaBOCYIUsl IO
JiellaM HECOBEPIICHHOJIETHUX, YTO B KOHEUYHOM HUTOre OTBEYAaeT TPEOOBAHUAM
MEXIYHAPOJHBIX COTJIAIEHUH B 00JIACTH 3alllUTHI MpaB HECOBEPIIECHHOJIETHUX.
Takoit moaxonq Kk  mpoOjieMe  JOKEH HaWTH  CBOE€  OTPAKEHHE U
B 3AKOHOJIaTEJIbLCTBE.

e JlaHHBIC BO3pAaCTHOM IICUXOJIOTUU O HE3aKOHYEHHOCTH IIPOLIECCA PAa3BUTHUSA Y

«MOJIOZIBIX B3pOCHbIX» (M1l B Bo3pacte oT 18 mer go 21 roma) TpeOyroT
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pacCIIMPEHHOTO TPUMEHEHUST K HUM  HOPM, KacCalIIUXCA  yrOJOBHOU
OTBETCTBEHHOCTH HecoBepiieHHOJMeTHUX. OO0 3¢h(EKTUBHOCTH TAaKOTO TMOIX0Ja
CBUJICTEIILCTBYET M €BpoIreickas mnpaktuka (cM. 1. 1 map.3). B atoi cBs3u
11e71eCO00pa3HbIM ObUIO OBl YCTAaHOBJIICHHE B poccuiickoM 3akoHe (cT. 96 YK)
OTIPENICTICHHBIX KpUTepUeB IpuMeHeHuss HopM TiaBel 14 YK k 18-20-neTtHuUM
MosiofbiM  JtoasaM. [logoOHbIe KpUTEpUM MOTYT HOCUTh Kak OOBEKTHUBHBIN
(HampuMep, COBEPIIIEHNE TPECTYIICHUH HEOOIBIITON WM CPETHEH TSHKECTH), TaK U
CyOBEKTUBHBIN (COOTBETCTBHE MOJIOAOrO YEJIOBEKa MO YPOBHIO CBOETO Pa3BUTHUS
HECOBEPIICHHOJCTHEMY ) XapaKTep.

¢ KpumuHOMOTHUYECKHE 3aKOHOMEPHOCTH pa3BUTHSA TTOIPOCTKOBOM
MPECTYITHOCTH  CBUJICTEIBCTBYIOT O TOM, UTO HauOoJjiee JeHCTBEHHBIM
pearmpoBaHHeM Ha HeEe B OOJBIIMHCTBE CJIydaeB SIBJISETCS BHeECYAcOHOE
pearnpoBaHue, B YaCTHOCTH ITyTEM MPEKPAIIESHUS YTOJOBHBIX JIE] Ha TOCYAeOHBIX
cTaausix mpoiiecca. Mcxoas u3 3Toro Bo3MOKHO 00Jiee aKTUBHOE HCIOJIb30BAHUE
UMEIOIINXCS BO3MOKHOCTEH TPEKpAIICHHs] YTOJIOBHOTO MPOIECCa B OTHOIICHUU
HECOBEPIICHHOJETHUX (HanmpuMmep, B opsiake ct. cr. 7. 8. 9 YIIK PCOCP).

e VYroioBHOE TMPaBO  HECOBEPIICHHOJETHUX  TpeOyeT  00s3aTenbHOM
CHeIUaNn3aldd  JIUI, OCYIICCTBISIONINX €ro MpuMeHeHue (cremoBareneH,
MIPOKYPOPOB, CYJEH, 3aIIUTHUKOB), a TAK)KE TOJIKIIFOUCHHS K Y9aCTHIO B IIPOLIecce
Mo JieJlaM HECOBEPIICHHOJETHUX Pa3IMYHBIX COLUAIBHBIX CIIyk0 (KOTOpbIe
OpraHU30Baju OBl TTPOBEJICHUE HOBBIX, aJIbTEPHATUBHBIX YTOJOBHOMY HaKa3aHUIO
MEp pearupoBaHUsl Ha MPECTYIHOCTh TMOJPOCTKOB - KYpPCOB COIHAIIBHOTO
TPEHUHTA, KypCOB JICUCHHS OT QJKOTOJIM3Ma W HApKOMaHWH, CIEIUaIbHbIX
3aHSATUN O TIpaBUJIaM JIOPOKHOTO JABWIKEHUS U T.1.). B kauecTBe Oosee nanexoin
MEPCTIEKTUBBI 11EJIECO00PA3HO CO3/IaHHE OCOOOW CHCTEMBI CHEIUATHN3UPOBAHHBIX
CYJIOB TI0 JieJlaM HECOBEPIIICHHOJIETHUX, TeM 00Jiee UTO YKE CYIIECTBYET XOPOIIIO
pa3paboTaHHass MOJEIb TMOJOOHBIX CYJIOB H UMEIOTCS 3aKOHOJATEIbHBIC
MPEANOCHUIKH K UX BBEJCHUIO.

PeanbHO oOlieHMBasi CUTyallMIO, MOXKHO CKa3aTh, YTO CETrOAHS MHOTHE HUJIEU

HEJABHO MPUHSATOTO YTrOJOBHOTO 3aKOHOJATENbCTBA, HE TOBOPA YK€ O OymyIImx
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pedopmax, He MOTYT OBITh peaJM30BaHbI HA TPAKTHUKE B CBSI3U C OTCYTCTBHUEM
HEOOXOJMMOr0  OpPTraHM3alMOHHO-TIPABOBOTO, (PMHAHCOBOTO U  KaJIpOBOTO
obOecrieuenusi. OnHako pAanbHeWmmue pe@opMbl HEU30EKHBI, WU YEM paHbIle

OOIIECTBO OCO3HAET UX HEOOXOAMMOCTh, TEM OBICTpEE OHU HAYHYTCA.
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