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BrimyckHas kBam(UKaMOHHAsPa00Ta COACPIKUT UCCIICIOBAaHUE BOTIPOCOB,
CBS3aHHBIX C JIOTOBOPOM MoOpsjaa. B mpeacraBieHHON paboTe HCCIIEI0BAHbL:
UCTOPHS Pa3BUTHs MPABOBOTO PEIYJIMPOBAHMS JOTOBOPA MOAPSAA; TCOPETHUCCKHE
aCTIeKThI JOTOBOpa MOJAPsA; aKTyaJIbHBIE MPOOJIEMBI IIPABOBOTO PETYJIUPOBAHUS
JOTOBOPOBOBITOBOTOIOIPSAA U CTPOUTEILHOTO MOAPS/IA.

B pabote moka3aHa akTyaJIbHOCTh BBIOPAHHOHN TEMBbI, KOTOpAs 3aKJIFOYaeTCs
B TOM, 4YTO B HACTOAIIEC BPEMS B YCIOBHSIX PHIHOYHOW OSKOHOMHKH U
IIOBCEMECTHOI'O POCTa IPOU3BOCTBA, IPOUCXOAUT 3HAYUTEILHOE BO3pacTaHHE
NOTPEOHOCTH HACEJICHUS B BBITIOJHEHUN WHIWBHIYAIbHBIX 3aKa30B TPaXKIaH,
CTPOHUTEIILCTBO HEJABMIKMMBIX OOBEKTOB, B YaCTHOCTH, B CTPOHTEIIBCTBE
IPOMBINIJICHHBIX TPEINPHUITANA, TOPTOBBIX IUIOMIAJEH H,eCTECTBEHHO, JKHUIIOTO
donma.

B coBpeMeHHOM TpakIaHCKOM TIIpaBe Ha IMPAKTHKE BO3HHUKAET MHOIO
po0JIeM, CBSI3aHHBIX C 3aKIIOYCHHEM, UCTIOJTHCHHEM, U3MEHEHHUEM, PACTOPKCHHE
JOTOBOPOB MOApPsIa. DKOHOMHUYECKas HE3aBHCHMOCTh 3aKa3uHMKa W IOJAPSI4rKa
pealm3yeTcss 4Yepe3 HMX CaMOCTOSTCIBHOCTh, MPHOPUTET JOrOoBOpa IMOAPs/IA,
JIOTOBOPHBIC IIEHBI Ha MPEAYCMOTPEHHBIA JOTOBOPOM pe3yjbTaT padoTHI,
UHHUIIIATOPOM KOTOPBIX MOJKET BBICTYIATh KaK MOAPSIYMK, TaK M 3aKa34UK. DTHM
00BsACHsIETCS 0c00asi aKTyaIbHOCTh TEMBI B HACTOSIIIIEE BPEMSI.

B cBsi3u ¢ MIMPOKMM paclpoCTpaHCHHEM JOTOBOpA MOAPsAa HEOOXOIUMO
€ro KaueCTBEHHOE IMPABOBOE PETyIHPOBAHKME, KOTOPOE JOJKHO OCYIIECTBISATHCS

C yucTOM I[OCTI/I)KCHI/Iﬁ HAaYKHU I'PAKAAHCKOTO IIpaBa.



PaGota ctpykrypupoBana. OHa COCTOMT W3: BBEICHHUS, IBYX TIJIaB,
BKJIIOUAIONIMX B ce0s deTbipe maparpada, 3akioyeHus, OubIuorpauueckoro
CIIHCKA.

B BeimyckHOW  KBamu(UKAIMOHHOW pabOTEMOCTaBICHBI  IENH, IS
JTIOCTUXKEHUS KOTOPBIX OINPE/IENICHbl COOTBETCTBYIOIIME 3a1a4H.

OCHOBHOM T1Ie7BI0  PAOOTHI  SBJISETCS: HCCIEIOBAHUE TEOPETHUCCKUX
aCIIEKTOB JIOTOBOpA MOJPANA U NPAKTUYECKOE MPUMEHEHHE AAHHOTO JOTOBOPA,
0000111eHHEe MOJTYyYeHHBIX 3HAHWU B 00JIACTH 3aKJIFOUEHUS U PUMEHEHHUS IOrOBOpa
MOJPsIa, B TOM YUCJIE IOTOBOPa OBITOBOTO M CTPOUTEIHHOTO.

BrimonaenHas paboTa OTIWYAeTCs HOBU3HOW, MOCKOJIBKY BBISIBICHHBIC B
HEel  mpaBoBble  TpoOENIbl  KCCIENOBaHbI  KOMIUIEKCHO.  PesynbTrarom
MIPEICTABIICHHOTO WCCIIEIOBAHUS SIBISETCS (OPMYIMPOBAHKME TPEIJIOKECHUA B

I[CﬁCTBYIOIHCCFp&)KZ[&HCKOCS&KOHO,Z[&TCJILCTBO C IICJIBIO €T0 COBCPIICHCTBOBAHMA.
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BBEJIEHUE

B CYILECTBYIOIIUX YCIIOBUSX PBIHOYHOM SKOHOMUKHU
AKTUBHU3UPYETCIB3aNMOJICHCTBAE CYOBEKTOB TPAKIAHCKOTO mpaBa. VMx ydactue B
IPaXKIaHCKOM 00OpOTE OCYIIECTBIISIETCS C COOJIIOJIEHUEM CBOMX SKOHOMUYECKHX
MHTEPECOB C 1IEJIbI0 MOBBIIIEHUSI COOCTBEHHOr0 Oyiarococtosinus. Kaxapiil u3 Hac
B MOBCEIHEBHOW KWU3HU HYXKJAETCS B BBHIMOJHEHUU B CBOM apec OMPEIeICHHBIX
paboT ¥ TMOJYYEHUHM UX pe3yJbTaTa MaKCUMaldbHO BBICOKOIO KadecTBa.
duznyueckne JUIla MOTYT WCIBITBIBATh TOTPEOHOCTh B W3TOTOBICHWW WJTU
nepepaboTke (00pabOTKEe) pa3auYHBIX BeEIIeH, KOTOPYHdD HE B COCTOSHUU
YIOBJIETBOPUTh CaMOCTOATENbHO TI0 TMPUYUHE OTCYTCTBUS HEOOXOIUMBIX
CIIEIIMAJIbHBIX 3HAHUM.

CyliecTByIOT ~ HEKOTOpbI€  MPEANOCBUIKM  MPOBEJIECHUS  HACTOSIIETO
WCCJICIOBAHMUS.

Bo-niepBbiX, 3aK0HOIATETFHOE PETYIMPOBAHUE JTFOOOTO TOTOBOPA CBOIUTCS
K YCTQHOBJICHHUIO CHEIMAJIbHOrO MPAaBOBOIO PEKMUMA JIJIsi OMPENEIEHHON MOJEIH.
YcnoBueM s TAaKOTO peXMMa KakK pa3 W CIYXKUT TO, YTO 3aKITFOYCHHBINA
CTOpPOHAMHU KOHKPETHBIA JOroBOp 00JalaeT MPUCYIIUMH COOTBETCTBYIOLIEH
Mozaenu mpuzHakamu. C TOAPSIOM B 3TOM CMBICJIE€ BO3HHKAIOT HEKOTOPHIE
TpyaHoctu. Ocobasi CIOXKHOCTh pacCMaTpUBaeMOW KOHCTPYKIIMU TOBJICKJIA 32
co00Oi TO, YTO MpEACTaBICHUE O MOAPSE HE BCErja SIBISETCA OIHO3HAUHBIM.
DTO BBIPAXKAETCS B CIIOKHUBIIUXCS PACXOXKICHUSX B YSICHCHHHCMBICTA MPEIMETa
JIOTOBOPa, HAboOpa MpaB U 00S3aHHOCTEUCTOPOH, COOTHOILIEHHUSI €r0 CO CMEXHBIMU
JIOTOBOPAMH U JIP.

Bo-BTOpBIX, HBOMIOIMS HAYYHOWM MBICIH JOJKHA OBITh ajeKBaTHA
TEHJEHIMM Pa3BUTHUS 3aKOHOJATEIbCTBA. M3BecTHble B HAcCTosIEe BpeMs
HamOoJiee NeTalbHbIE WCCIEAOBAHUS OBUIM TIPOBENICHBI B YCIOBUSX TUTAHOBOUW
HPKOHOMHKH, KOTJIa MPOU3BOACTBEHHBIN MPOIECC W OOMEH MPOAYKTaMH TPya
OCYUIECTBIISUIUCh B COOTBETCTBUU C JUPEKTUBAMHU TOCYAAPCTBEHHBIX OPIaHOB.

C mepexogoM K pPBIHOYHOM 3KOHOMHMKE BO3HHMKJIA CHTyalus, B KOTOPOH
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HEO0OXOJMMO MPUBECTH B COOTBETCTBHE TOCTIKCHUS HAYKH TPAKIAHCKOTO IMpaBa
B 00J1aCTH TIOZIPSA/IAa M 3aKOHOAATENIbHYIO 0a3y.

K moMenTy mpunatusi yactu BTOpou ['paxkmanckoro kojekca Poccuiickoi
Oenepamuun  (nanee 'K PCI))1 B 3aKOHOJATEJIbCTBE CIOXKWICA JOCTATOYHO
periiaMeHTUPOBAHHBIN MHCTUTYT 3alllUThl MIpaB MOTpeOUTENe MpU BHITOJIHEHUU
pabot u okazanuu ycayr. [Iynkt 3 cr. 730 'K P® npenycmaTpuBaeTt, 4To 3aKOHBI
0 3amuTe TpaB  TNOTpeOMTENe  NPUMEHSIOTCS K  OTHOIIGHUSAM, HE
yperyinpoBadHbiM ['K PO.

Takum o00Opa3om, B pe3yabTaTe COBEPINIECHCTBOBAHMS T'PaKIaHCKOTO
3aKOHOJIATEIhCTBA, U3MEHUJIACh MPABOBAsl PETJIaMEHTAllus OTHOIIEHUW B cdepe
o0cnmy’KUBaHUs U, CIE0BATENbHO, IIpeTepIiesa U3MEHEHHE MPABONPUMEHUTEIbHAS
MPAKTHUKA.

Heobxoaumo npuBecTH B COOTBETCTBUE T'PAXKIAHCKOE 3aKOHOJATENHCTBO U
JOCTHXKEHUSI HAyKU TPa)XJAaHCKOTO MpaBa B cdepe MoApsa/ia, YeMy CIOCOOCTBYET
HACTOSIIEE UCCIIEAOBAHUE.

OOBEKTOM UCCIENOBaHMUS  SIBJISIOTCS ~ OOILECTBEHHBbIE  OTHOIICHMS,
BO3ZHMKAIOIINE TIPY BBIMTOJTHEHUH Pa0OT MOAPSAYUKAME TI0 3aTaHHSIM 3aKa34MKOB.

[Ipenmer wuccnenoBaHuss —HOpPMBI npaBa P®, peryaupyronme I0roBop
noApsiAa, MNPaKkTUKa HUX NPUMEHEHHS, TEOPETUYECKHE BOMNPOCHI MOAPSIHBIX
OTHOULIEHHM, B TOM YHCJIE TUCKYCCUOHHBIE.

Llenp nccienoBaHus— aHAIU3 HOPM O JOTOBOpE MOApsAa W MPAKTUKU E€ro
MPUMEHEHUS, BBISIBJICHUE MMEIOIINXCS TPYAHOCTEUTPABONIPUMEHEHUS,
onpeneneHue APGEKTUBHOCTH YKAa3aHHOTO 3aKOHOJIATEIhCTBA, BBIPAOOTKA
NPEVIOKEHU MO COBEPIICHCTBOBAHUIO 3aKOHOAATEIbCTBA M MPAKTUKU €TO
MIPUMEHCHMUSL.

Peanu3zanus ykazaHHOH 11eH MOTpeOOoBasia pelieHus CAeAyoIMnX 3a/1ay:

— PacCMOTPETH UCTOPHIO PA3BUTHS 10roBopa noapsaa B Pocecuu;

— PACKpPBITh TEOPETUYECKHE ACTIEKTHI JOTOBOPA MOAPSIIA;

! I'paxxmanckmit konexcPoccuiickoi denepaiioT 30HOs10ps 1994romaNe 51-®3uactsll//
CoOpanunesakonoaarenbcTBa Poccutickoit denepamuu. 2015.Ne32. Cr. 15.
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— OTPENEINTh CTETICHh OTBETCTBEHHOCTH CTOPOH;
— U3YYUTh OCOOEHHOCTH TIPABOBOTO PETYIUPOBAHUS JTOTOBOPOB CTPOUTEIHHOTO
noJipsizia ¥ OBITOBOTO MOAPSIA.

Teopernyeckyio 06a3y wuccaeAOBaHHUS COCTABWINM Pa0OTHl OTEYECTBEHHBIX
uccienoBaTesneil B 001acTi Tpak1IaHCKOTo TpaBa, o0IIeit Teopun mpasa.

HopMmatuBHO-paBoBYy10 0a3y MCCIIEIOBaHHS COCTABIISET 3aKOHOAATEIHCTBO
Poccutiickoit @eneparnuu B chepe peryaupoBaHus JOTOBOPpa MOAPSIA.

HayuHnast 3Ha4MMOCTh TEOPETHYECKHUX PE3yIbTATOB UCCIIECIOBAHUS COCTONT B
BO3MOXXHOCTH WX HCIOJIb30BaHUS B  BBISBICHWW TCHJCHIUNA  Pa3BUTHUS
3aKOHOJIATEIHCTBA O MOMAPS/IE, COBEPIICHCTBOBAHUHN JACHCTBYIOIINX HOPMATHBHBIX
aKTOB, B JANbHEWINIEH HAYIHOH pa3paboTKe MpoOIeM JOToBOpa MOAPSIA.

PaGota crpykrypupoBana. OHa COCTOMT W3: BBEICHHUS, IBYX TIJIaB,
BKJIIOUAIOIIMX B ceOs 4deTbipe maparpada, 3akirodeHus, Oubiaumorpaduieckoro

CITMCKa.



TJIABA 1 UCTOPUKO-TEOPETMYECKUE OCHOBBI JIOTOBOPA
TTO/IPSIIA

§ 1.1 UcTopus pa3BuTHs IPaBOBOTO PEryJMpoOBaHUs J0roBopa nojapsaa B Poccuu

NHcTUTyT A0roBopa moapsiaa UMEET JIMTENIbHYI0 HCTOPUIO IPABOBOIO
perynupoBanus.Ilonpsg TeCHO B3aMMOAEUCTBOBAN C JABYMsI BUJIaMHOOS3aTENbCTB
— KyIUlel-npojaxked u auuHbIM HailMoMm. Kak ormeuaer A.B. HukutuH, 4TO
«HCTOKM COBPEMEHHBIX MPEACTABICHUN O TNOAPSAAE W WHIMBHAyaIH3alun
COOTBETCTBYIOIIETO JOTOBOPA 3aPO/MIOCH €IIle B PUMCKOM IPaBe .

B cucreme 10roBOpoB, W3BECTHBIX PUMCKOMY IPaBY, BBIAEISUICS TOTOBOP
HaiiMa, a B €r0 paMKax — TPU CaMOCTOSITEJIbHBIX BU/1a HalilMa:

1) Haem Belei;

2) noaps;

3) HaeM yciyr .

Co BpemMeH pUMCKOro IIpaBa JIOrOBOp IMOApsANa CYLIECTBYET Kak
CaMOCTOSITENIbHBIA JTOTOBOpP TPaXXJAaHCKOrO 3aKoHojarenbcTBa. lIpuuem ero
OTJIMYUTENIbHBIM MPU3HAKOM, MO3BOJSIOIIMM OTIPAHUYUTH JOTOBOpP MOJAPSAAa OT
JIOTOBOpA HaliMa WJIM OKa3aHHs YCIYT, SBISETCA JTOCTUKEHUE SKOHOMUYECKOIO
pesyapTaTa IyTeM 3aTpaT TpyJa CO CTOPOHBI MOAPSAYMKA’. DTa MBICTb
OPUHAJIEKUT M3BECTHBIM PYCCKMM LHMBWIMCTAM Hadajga MpOLLIOro BeKa
I'. Hepabypry u  W.A.TlokpoBckoMy, MOAPOOHO  TPOAHATU3UPOBABIIUM
VMCTOYHUKH MPaBa.

HcTokn reHe3uca MOHATHS <«JIeJIaTh» U «CIENaTh», UMEIOIIEro PelIarolIlee
3HAYEHUE ISl COBPEMEHHBIX MPEACTABICHUNA O TNOAPSANE U HWHIAUBULYAIH3ALHUU

COOTBCTCTBYIOIICTO JOTOBOPA, 3apOAHUINCh B pUMCKOM IIpaBeE.

*Huxurun A.B. Jloropopropsiia B rpakaanckommpase Poccuiickoii®enepammn: Mosorpadus. M., 2014. C. 17.

> Backaes 3.I. J[oroBOp MOAPSAAKAK OOBEKTTOCYIAPCTBEHHOIO —PEryIHPOBAHMATPAXKIAHCKHX —OTHOLICHHIA//
AKTyalbHBICTTPOOJIEMBI TOCYIApPCTBEHHONH M MYHUIIMNAIBHON Ciry>kObl. COOpHHKHAY4IHBIX TpymoB. M., 2013.
C.77-78.

*Moxposckuit U.A. Mcropust pumMckoro mpasa. M., 2005. C78.
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Kak yxassiBas 0. bapoH, «HaeM, KOHCEHCyalbHbII KOHTPAKT, BO3HUKAET
TEM IyTeM, YTO OJIHO JIMIO OOEIIAeT APYroMy MPeAOCTaBUTh 33 U3BECTHYIO CYMMY
JICHET T0Jb30BaHUE BElIbI0 WM pabouell CHUJIOW YeIoBeKa, a Jpyroe JUIO
obemaer NepBOMYy YIUIATHTH 3a IIOJB30BAHME YCIOBICHHYIO CyMMY JCHEr» .
CXOIHBIX B3TIII0OB INPUMEHHUTEIBHO K PUMCKOMY IpaBy mpuaepxusainca K.
Muriokog’.

Heckonbko unyto nosunuio 3anumai ['. JlepHOypr, BBIACHSBIIUN T€ XK€ TPU
JI0TOBOpa, MOJb3YSICh OJHOCTyNEHUaTol Kinaccupukamueil. COOTBETCTBEHHO BCe
3TH JAOTOBOPHI ObLIN MOCTABJICHBI UM B €IUHBINA pal. OJHOBPEMEHHO OH OTMEYal,
YTO <«3TH CTOJb BaXHbIE M1 OOLICKUTUS HMHCTUTYTHl Pa3BWINCh U3
HE3HAYMTETHHOTO 3aPOJIBIIIA .

N3 Tpex ykazaHHBIX JOTOBOPOB HAaliMa MEPBBIM — UMEN JI€JI0 BHAYAJE JIMIIb
C JBWKHMBIMU BEIIAMHM, K KOTOPBIM BIIOCIEACTBHUM IPUCOCIUHUIUCH, CTaB
(akTUYECKHM OCHOBHBIM €ro OOBEKTOM, BEllM HeABMXUMble. Ha ompeneneHHOM
dTame JJis TeX U JAPYTuX Belleil ObL yCTAaHOBJIEH €AMHBIA PEXHUM, HO TTOCTEIIEHHO
CTajla ICHOM HEOOXOIUMOCTb BBIJEJICHUS B COCTaBE apeH]ibl HaiiMa JBHKHMBIX
BEILIEW U OTIEIBHO BEIEW HEIBUKNMBIX.

Haewm ycnyr u nojpsia 0o0beIMHAIO TO, YTO B OOOMX CIy4asX peyb LuIa O
paborte. IIpu BceM 3TOM CyllecTBOBaJIM JBa, [0 KpallHE Mepe, pasiIuuus MEXIY
yYKa3aHHBIMH JIOTOBOPAaMH, OJHO HX KOTOPBIX OBLIO CBA3aHO C IIENIbIO PaOOTHI
(Tpyma), a APYroe — ¢ ee OpraHu3aLHeH .

B nmoroBope yciyr Lenbro CIIyKUJI0 IPEAOCTABICHHUE TPYa, KAK MPABUIIO,
Ha NPOTSKEHUM OIPENEIEeHHOro BpeMeHM. [Ipm 3TOM mpeamnosiaranocs camum
IIPEIOCTABICHUEM YCIIYT YIOBIETBOPUTH COOTBETCTBYIOLIUN MHTEPEC 3aKa34yUKa.

Peus mima 06 uHTEpECE K «yCIyre» Kak TaKOBOIA.

*BapoulO. CHCTeMapiMCKOTo TpakIaHckoro mpasa.OosiarenscTennoenpaso. M.,2000. C. 199 - 200.
‘Mutrokos K. Kypcpumckoro mpasa. M.,1995. C.168.

"Tepu6ypr I'. Ianxektsr. OGs3atenscTBenHOenpaso. M., 2004. C. 152.

¥ A6pamuosa E.JI. JloroBop moapsiza B rpaxaanckoM mpase Pocenn. M., 2013. C. 22.
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Ilens goroBopa monpsiAa, KOTOPBIA CIYXWUJI SKOHOMHUYECKUN pe3ynbTar,
MOIJIA COBNAAATh C pPE3yNbTAaTOM HMMYIIECTBEHHBIM (MATepPHATbHEIM) , YTO
MO3BOJISUIO CONM3UTH C KyIUIeH-mpoaakeid, TeM 0oJjiee YTO MMEHHO MOCIEIHSA
UCTOPUYECKH TMpealiecTBoBasia mepBomy. U Bce ke Obula MEXIy HUMHU
CYILIECTBEHHAs] Pa3HUIA, MOCKOJIbKY MOAPS OXBaThlBAJl W MPOLIECC CO3JaHUSA
pesynbTata. TakumMoOpa3oMm, CTPOUTEIBCTBO 3JIaHUS COCTABIISLIO MPEAMET
noJipsiia, a MpuoOpETeHHE TOTOBOTO JOMA — KYTLITIO-TIPOAAKY.

CootBerctBeHHO K.H. AHHEHKOB yKa3blBal Ha TO, 4YTO OOBEKTOM
CTAaHOBUTCS JIMYHAs paboyas cuja HaeMIIMKa, B TO BpeMs KaK — <«JIOTOBOD,
MOCPEACTBOM  KOTOPOTO  KTO-THOO  OOSI3bIBAaCTCSI  COBEPLIUTH  H3BECTHYIO
omnpenereHHy0 paboTy B MOJb3Yy APYroro 3a H3BECTHOE OT HEro JACHEKHOE
BO3HArpaXxjaeHue, Kak, HampuMmep, TMPOU3BECTH COOPYKEHHE H3BECTHOU
NOCTPONKH, OOYYUTHh M3BECTHOMY PEMECIY, U3TOTOBUThH IIAThE WU KaKHE-THOO
JIpyrue TpeAMeTbl W3 MaTepUalioB CBOET0 WJIM YacThiO JOCTABJICHHOIO
3aKa34MKOM, WM JK€ KaKoe-IMOO XyJ0XKECTBEHHOE MPOU3BEACHHE, HAMPUMED,
CTApyI0 KHUTY» .

CMbIC ToApsila M €ro BHYTPEHHSS CBSI3b C JOTOBOPOM HaiiMa ObLIH
BBIPDAKEHBl B M3BECTHOM IOJIOXKEHUU [laBna, BKIIOYEHHOM B TOCBSIICHHBIN
KOHTpakTaM, KOTOpbI€ BBITEKAIOT W3 Haiima, Tutyn OmmuoOka! 3akinaaka He
onpenesena. Knuru neenanuaroi urecr KOctunmnana: «Eciu g naroo 3aka3 Ha
MOCTPOMKY JIOMa C TeM, YTOObI MOAPSAYMK Jeiall BCe Ha CBOM CPEACTBA, TO OH
NEPEHOCUT Ha MEHS COOCTBEHHOCTh Ha CJENaHHOE U, OJIHAKO, STO SBISAETCS
HaiitMOM, MO0 MacTep CJaeT B HAeM CBOIO paboOTy, TO €CTh OO0S3aHHOCTH
nenaHus» .

Bropoe npuHIunuansHoe pa3Iudre MEXKIy TEMH K€ IBYMsI BUJAAMHU Haiima
COCTOSJIO B TOM, YTO MMEJIO B BUJY TaKhe pabOThl, KOTOPbIE JOJIKHBI ObLIN OBITH

IMPOU3BCACHELI 110 YKAa3aHWIO WJIK IIPpUKaA3y pa6OTO,Z[aTCJ'IH. Tak 3apoanuyIOCh TO, YTO

’Kuperoa T.B. JloroBoprmoipsiza KakImpaBoBOe  cpeicTBoobecredeHns — Kkadectapabor  //IIpoGiembl
POCCHUICKOT03aKOHOJATEIbCTBA: HCTOPUS W COBPEMEHHOCTh. Marepuanbl S-oMeXperuoHalbHOW Hay4HO-
npakTuaeckoiikoHpepenmun. TombsarT. 2008. C.85.

'Annenkos K.H. Crucremapycckoro rpaxkuanckoro npasa. M., 2002. C. 224.

" urectsr FOcTiHnana:VI36panHsie GpparMenTsBIepeBoge 1 ¢ npuMedanmsmu W.C. TTeperepckoro. M., 1984. C.
316.
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CTaJl0 OJHOW W3 OCHOB OYIYyIIET0 TPYAOBOTO JIOTOBOPA: OTHOIICHUS MEXIY
paboTromaresneM U pabOTHHKOM, TIOAYNHEHHBIE PEXKUMY, KOTOPBIN ObLT yCTaHOBIICH
TIEPBBIM JIJIsl BTOPOTO.

WNHoe nmeno mpu moapsiae, KOTAa OPraHM3aTOpOM pPAa0OT BBICTYIAT CaM
noapsaunk. Otmeuennoe pasnnune FO. bapoH ycMaTpuBai B TOM, 4TO «OCOOBIM
BUJIOM JIMYHOTO HaliMa OBbIBaE€T MPOW3BOJCTBO KAaKOTO-IH0O, KaK pe3yibTara
paGoTsl (moapsid, 3aka3), 37ech oOellaeTcs He caMblii TPYIOBOM pe3yibTar,
BCJIC/ICTBUE O3TOr0 padO4Mii HAXOIUTCS IOJ PYKOBOJACTBOM W JACUCTBYET IIO
yKa3aHUsIM paboToAaTeNs, OH JIOJDKEH CaMOCTOSITEIBHO HANpPaBUTh CBOM TPYA K
JOCTHKEHUIO 00CTIAHHOTO MOAPSANBIIEMY PE3yIbTaTay.

Cnenyet 0co00 MOAYEPKHYTH NPUCYIIIEE PUMCKOMY MPaBY MPU3HAHUE CBS3H
HoJpsAa C PUCKOM. YK€ M3 TOTO, YTO 3aKa34YMK OTUIAYMBAET UMEHHO PEe3yJbTar, a
He paboTy KaK TaKOBYIO, BBITEKAJIO, YTO PHUCK CiIydasl JEKHT Ha TOIPSTIHUKE.
BMmecte ¢ TeMm cyiiecTBOBaliM PAacXOXKICHHS B BOMPOCE O Tpeieiax pHcKa
noapsaunka. CTOPOHHUKOM aOCONIOTHOW OTBETCTBEHHOCTH MOAPSAYMKA 32
pesynbrar Obul JlabeoH. OnHAKO BBICKA3bIBAIMCh W JIPYTME TOYKU 3PEHHUS,
JIOMTyCKABIIIME HWCKJIIOYEHUE W3 TMpHBeIeHHOro mnpaBmwia. B [lurecrax Obuim
NIOMEIIIEHBI J1Ba (parMeHTa Ha JTOT CYET. ABTOPOM OIHOTO W3 HHUX OBLI
®rnopentrH. OH 00paTHs B HEM BHHMaHHE Ha TO, YTO «ECIH JaH MOIpPS] Ha
BBITIOJIHEHUE PA0OTHI (IO COOPYKEHUIO CTPOCHUS) 3a OOIIYI0 IEHY, TO IpPeaMeT
HOApsAa HAXOIAWTCS HAa PUCKE IMOJPSIYMKA, IMOKA BBIMOJHEHHAS IOAPSIIYHKOM
pabora He omoOpeHa. Ecmm, omHako, coopyXeHHE TMOTHOJIO BCIEICTBUC
HENPEOJOJIMMON CHJIBI pPaHbIlE, YeM OHO ObUI0O OJ00pEeHO, TO 3/IeCh PHUCK
3aKa3uMKa, eCIM HEe HMEeTCs HHMKAKOrO MHOTO COIVIAIIeHHs» ~. BechMa
UHTEPECHBIM  SIBIIIETCS. BBIABUHYTHIHK B VICTOYHMKaX MOTHUB MOI00HOTO
pacrpeieNieHns] PUCKa: He CIIeyeT MPEeI0CTaBIIsATh 3aKa34unuKy 0oJiee TOro, 4ero OH

JOCTHUT OBl CBOMMHM 3200TaMH U TPYAOM.

PITamsirankn pUMCKoToTpakIanckoro mnpapa. 3akoHbIXII Tabmui. Mucturymuu [as. Jlurector FOctuamana. M.,
1977. C. 474.
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B Poccun CBoj 3akoHOB comepxxal B cT. 1737 onpeneneHue, equHoe IS
nonpsiaa u noctaBku. «Iloapsan unu nocraska, ykazano B CBoje, €CTh IOTOBOP, IO
CHJIE KOTOpOTO OJ[Ha W3 BCTYMAIOUIMX B OHBI CTOPOH MPHHUMAaeT Ha cebs
00s3aTeNbCTBA MCIOJMHUTh CBOMM WXJAMBEHHEM MPEANpPHUSITHE, WIH MOCTaBUTH
M3BECTHOTO poJia BEIllW, a Apyrasi, B MOJb3y KOEH Che MPOU3BOAUTCS, YUUHUTH 3
TO JCHEeXHBIH MIaTexxk». OObEIUHSIOMUM MPU3HAKOM Ul MOCTABKU U TOApAIa
NpU3HABAINCH, Tepefadya BeIIM ¢ HEH30EKHBIM pa3pblBOM BO BPEMEHU MEXKIY
3aKJII0YEHHEM JIOTOBOpa M CaMoOH ee mepeaadei.

CnenyeT OTMETHTb, YTO CyABl BCE K€ HE yCMAaTpPUBAIM B TNPUBEICHHOU
HOpME OTOXJECTBJICHUS YKa3aHHBIX JIOTOBOPOB. B cBsi3u ¢ 3TuM, Hampumep, B
onHOM U3 pemreHuit CeHaTa MpeaycMaTpUBAJIOCh, YTO «XOTS MOCTaBKa M MOAPSA
3aKOHOM HE OTJIMYAIOTCS CTPOTO OJMH OT APYroro, HO MPAaKTHYECKOE pa3nyue
MEXIy HUMH 3aKII0YaeTcs B TOM, YTO MOJPSIYUK OOS3BIBAETCS COBEPIIUTH C
MOMOIIBIO JIPYTHUX JIMI] KaKOH-T10O0 Tpyl, a MOCTABIIUK OOS3BIBAETCS JOCTABHUTH
WIN JJOCTaBJISITh U3BECTHBIE MAaTEPUATIBI».

B pycckoM OpeBONIONMOHHOM TpaBe BBLAEISIACH KaK OCOOBIM IMpHU3HAK
JIOTOBOpa MOApsAAa Takas €ro 4Yepra, Kak BBIMOJIHEHHE «EIWHOTO KOMILIEKCa
paboT» WM «IIPEANpUSATHE» B CBOEM O0COOOM, HEOOBIYHOM JJISi CIOXKHBILEHCS
npakTuku noHuManuu. «lIpenmpustuey sBISETCA, COIVIACHO PYCCKOW MpPaBIOi
JIOPEBOJIIOLIMOHHOM JTOKTPUHE, XapaKTEPHBIM IPHU3HAKOM JOroBOpa MOIApsiAa U
HOJpa3yMeBaeT «UENbHOCTh MPOU3BOJMMON IO JOTOBOPY MOApsAa padOTh»,
«00beTMHEHHE BCEr0 KOMIUIEKCa paboT OOIIMM IJIAHOM CaMOro MOAPSAYMKA» H,
HaKOHeI «yMmOTpeOJeHHe JUYHBIX CHUJI M MaTepHabHBIX CPEACTB IS
OTIpEIeTICHHON IIENIN.

VkazaHHas uyepTa oTpakeHa B paboTax COBETCKUX IOPUCTOB O JOTOBOPAX
noapsAaa, peryimupyembix rpaxnaHckuMm npasBoMm. Ilo cioBam O.C. Hodde,
TOJPSTUMK BBIIONHACT (PyHKIUU OpPraHu3aTopa pacoT .

OO01muM U1t BCEX OMpeIeleHNi, MPUBOINMBIX B Pa3HOE BPEMsI pa3InYHbIMU

AOPCBOIIOIMMOHHBIMU KM CTOYHHUKAMM, BO BCJAKOM CJIydac, SBJIAJIOCH IIPU3HAHHC

BHoddeO.C. O6ssatenserBennoe mpaso. M., 2001. C. 178.
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noJpsiia OTOBOPOM O pabore. MoxeT mokaszaTtbes uckioueHueM cam CBop,
B KOTOPOM BMECTO pabOT UJAET pedb O «IpeanpusiTun». g pa3baCHEHUs CMbICIIA
3TOr0 MOHATHS MOXHO oOpatutbes K coBpeMeHHUKY Cona B.U. [lamo.On
Ha3blBAI «IPEANPUATHEM» TO, YTO «IPEANPUHUMAETCS», aIloJA CIOBOM
«IPEINPUHAMATEY —(3aTeBATh, PELIAThCS HCIIOIHATE KAKOE-TH60 HOBOE JIeTIon .

Taxum obpazom, npu Bcel crnenupUIHOCTH COOTBETCTBYIOLLETO TEPMHUHA,
OT KOTOPOro, Kak BHUAHO W3 IPUBEICHHOIO OIPEIEIEHUs, MPEaIonarajioch
OTKa3aTbCsl B IpOeKTe ['pakaaHCKOro YIJIOKEHHUSA, 3TO IO3BOJLUIO BKIIIOYATH
B IOJIPsii, XOTsS ObI B KQU€CTBE OJHOTO W3 AJIEMEHTOB €ro IMpeaMeTa, «padoTyy.
Hasto obGctostensctBo oOpatun BHumanue ['.®. IllepmeneBnu. Umes B Bumy
IIOHATHE «UCIIOJIHEHHE IPEIIPUATUS», O KOTOPOM 1uIa peus B cT. 1737 CBoxa, oH
noguyepkuBair: «llox 310 BeIpakeHHE, COBEPLIEHHO HE COOTBETCTBYIOIEE CMBICITY
BCEH CTaTbW, Mbl JOJDKHBI TIOABECTH HCIIOJHEHUE padOThl KaK MPOAYKT
NPUITIOKEHHUs paboueii cuibi» .

[Tocneauuii u3 aBTOpOB OBLI SIBHBIM CTOPOHHHUKOM TE€X, KTO BBICTyHAal
B IIOJIb3Y PA3rPaHUYEHUs TOIrOBOPOB NOAPSAIA U yCIyT C YYETOM TaKOIro MPU3HAKA,
KaK «pe3ynbTaT.

Barnsgam  [.®. IlepmeneBuya  Oim3ka  Touka  3penus  B.U.
Cunaiickoro'®,KoTopblil IPSAMO Ha3bIBAN PE3yNIbTAT LEbI0 JOT0BOPA MOPS/A.

YacTe AOpPEBOJIIONMOHHBIX aBTOPOB, B KOHEYHOM CUETE, HE yCMaTpuBasa
Pa3HULBI B CTAThX, OCBAIIEHHBIX MOAPSILY, MEX]Y COAEPKAHUEM YCIYT U padoT.

CoOTBETCTBEHHO BOMPOC 00 MHAMBUAYAIM3AIMH TMOApPSIa MEPEHOCUIICS B
WHYIO IUIOCKOCTb. llOKasaTenpHO B 3TOM CMBICIIE MPEACTABICHUE O MOIAPSIE
J.1. Meiepa:

«IToapsamom Ha3bIBaeTCs AOTOBOP, IO KOTOPOMY OJIHO JIMIIO OOSI3bIBAeTCS 32
U3BECTHOE BO3HAIPaXJCHUE, B TCUEHUE M3BECTHOIO BPEMEHM, OKa3aTb APYroMy
JUIY KaKylo-TM0O YCIyry, COCTOSIIYI0, HalpuUMeEp, B COOPYKEHUU 3aHMUS,

MEPCBO3KE TAKCCTU. Tonbko HElHHMElIOI].[PIﬁC?I, MmoApPAIYNK, HEC 00s13BIBacTCs caM

"Jlanp B. TONKOBBIH CIIOBApBKHBOTO BEIMKOPYCCKOTO si3bIka. M., 1995. C.156.
BIllepmenesma I.@. YaeGHHUK pyccKOrorpaxaasckoro mpaea. M., 2006. C. 608.
1Cunaiickuit B.W. Pycckoe rpaxiaHckoe mpaso. M., 2003. C. 243.
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POU3BOANTH PabOTy, a WMEET B BHJY, YTO OHA OyIeT MpPOW3BEICHA Yepes
MIOCPEJICTBO APYTHX JIMI], TAK 4TO pabOTa caMoro MoApsAYrKa OOBIKHOBEHHO HE Ta,
KOTOpasi BBITOBAPUBAETCA IO TOAPSIAY, a COCTaBISET TOJIBKO IMOCPETHUYECTBO
MEXy JIUIIOM, KOTOPOE 3aKII0YaeT MOAPSI, W pabodnM, KOTOPHIC MPOU3BOJISAT
paboty. Tak, 3akiro4aeTcs MOAPS] Ha MOCTPOMKY 3JaHUS;, caM TMOJPSAIYHUK HE
y4acTBYET B MOCTPOMKE, a OH TOJbKO MPUHUMAET paboumX, UMEET HaI30p 3a
HUMHU, CJIOBOM, TOJILKO PYKOBOAMT omeparueid. Takum 00pa3oM, OKa3bIBAETCS, YTO
noApsii OJU3KO MOAXOAUT K JUYHOMY HaliMy: OH HaXOJUTCS B TaKOM K€
OTHOIIIEHUH K JIMTYHOMY HaiiMy, B KaKOM MOCTaBKa COCTOUT K Kyruie-mpoaaxke. Kak
MOCTaBKa OTJIMYAETCS OT KYIUTU-TIPOJIAXH TOJIBKO TEM, YTO JIJIsl HEE CYIIECCTBEHEH
HEKOTOPBI  MPOMEXKYTOK BpPEMEHH MEXJY 3aKJIOYeHHEeM JIOTOBOpa U
WCIIOJITHEHHEM IO HEMy, TOTJa KaK Ui KYIUIU-TIPOAQKH STOT MPOMEXKYTOK HE
CYIIECTBEHEH, TaK TOYHO W TOAPSA HE pa3AeiisIeTCss pe3KO 4epTod OT JIMYHOTO
Haiimay '’

C MBJIOXKEHHBIX MO3UINN HETPYAHO OBIJIO OXKHUIATh, YTO MOAPST HE MOTyda
OOJIBILIOTO paclpoCTpaHeHUs Ha npakTuke. [lpu 3ToM BecbMma yOeIUTENbHO
3Byyajga apryMEHTAlMs JaHHOTO TOJIOKEHUsS: «B AeHCTBUTEIBLHOCTH JOTOBOP
nojpsiia BCTpPEYaeTCss JOBOJIBHO PEIKO: I10 KpailHeH Mepe, YacTo JIMIIO,
HYy’)XJaroleecs: B Kakux-1u0o paborax, obxomutcsa Oe3 moapsja, a 3aKiaroyaet
JIOTOBOP JIMYHOTO HalMa WM Pl TAKUX JOTOBOPOB M JIOCTUTAET TOM XKe e,
Kakas JIOCTUTaeTcss IMyTeM IMOJpsja, MOTOMY YTO CYIIECTBO STHUX JOTOBOPOB
COBEPIIICHHO OJWHAKOBO. Tak, HampuMep, HEPEIAKO JIUI0, KEITAIOIIEe MOCTPOUTD
JIOM, CAaMO HaHMMAET TUIOTHUKOB JIJIsl COBEPIIICHHSI pa0OT, HYKHBIX ITPU TTOCTPOIKE
JI0Ma, KaMEHIIUKOB, CTOJSAPOB U T.1. C KaXIbIM pPAOOTHUKOM OTJAEJIBHO WIIH
C TIEJION apTeNbl0 UX JIMIO 3aKII0YaeT JOTOBOP JIMYHOTO HaliMa u 00XomuTcst 0e3

noz[p;ma»lg.

' Meitep JI.W. Pycckoe rpaxanckoe mpaso. M., 2014. C. 157.
'8 Cm.: Tam xe. C. 159.
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CoBpeMeHHOMY MTOHMMAaHUIO MOJPA/Ia B 3aKOHOJATEILCTBE CPEIHEBEKOBOM
Pycu cooTBeTcTBOBana KOHCTPYKIUS, MO KOTOPOH PEMECICHHUK BBIMOIHSII
paboThI IO CO3JaHUIO IBHXKUMBIX BELIEH U3 MaTepUAJIOB 3aKa34uHKa.

Cobopnoe ynoxenne 1649 roma coAepKHUT TOJBKO OJHY CTaThlo,
noceseHnyo noapsaay (cr. 193 rnX). Paccmorpen ciydaid, koraa HOApSIIYUK
OTPULAET IOJIyYEHHE MM 3aKa3a, OYEBHUJHO, C LIEJIbIO IPUCBOUTH MOJYYEHHBIN
maTepuan’ . OTMETHM, YTO aKIIEHT B YJIOXKEHHH JIeNalics He Ha MaTepHalIbHOI, a
Ha MpoLeCCyalbHOM CTOPOHE OTHOIIECHUH.

B cBoux paborax wuccienoBaTeNU-IIMBIINCTBI BBIICTSIOT, YTO 3ajada
MOJTHOM KJacCU(UKaUU 00s3aTeNbCTB Mepel] PYCCKUM 3aKOHOJATeNIeM TOro
BPEMEHM HE CTOsIa, UX (opMann3anus MpPOBOAWIACH, KAaK IPABUIO, B CiIydasX,
KOIJla peub IUIa O 3alUTe (PUCKAIBbHBIX WHTEPECOB WJIM YCTAaHOBJIEHUU YETKHX
cyneOHbIX npouenyp. PaboTsl ux MaTepuanoB NOJIpsAUYMKA B KA4ECTBE MOApsa B
3TOT MEPHOJ], CKOpEE BCEro, He pacueHuBaitacb. O HUX MOXKHO FOBOPUThH CKOpEe
KaK 0 crenu(puyecKkoil pa3HOBUAHOCTH KYIUIH-TPOJAXKH JUOO KYIIU-TPOAAXKHU C
3JIEMEHTaMU 3aiiMa, €CIM 3aKa3uMK MpEeABAPUTEIbHO aBAHCUPOBAJ MPUOOPETEHHE
maTepuana. HecMoTps Ha 3aka3 €O CTOPOHBI KOHKPETHOTO JIMIA, MpOJaxa
pe3ysibTaTa TpyAa PEMECIEHHHUKa Ha CTOPOHY Oblila BIIOJIHE JONMYCTHUMOW IpH
YCIIOBUHM BO3MEIICHHS 3aKa34UNKY (3aMMOJIABILY) CAMOTO 3aiiMa M Hero ..

BHe MenKOTOBapHOrOo MPOW3BOJCTBA TOCHOJCTBOBAN JIMYHBI HAeM.
Co3naHue KpyHHBIX OOBEKTOB, B TOM 4MCJE HEABM)KMMOCTH (JlOMa, Xpamsl,
MOCTBI, KOJOKOJa), OCYIIECTBISUIOCH B paMKax OTHOILIEHUM, MpH KOTOPBIX
pabOTHUK MPHOOpETancs XO3IMHOM Ha M3BECTHOE BPEMsI WJIM JUISl BBIOJHEHUS
OTIpeIeICHHOM PaGoThI” .

[Inaroit 3a Tpya ObUIO HE TONBKO JEHEKHOE BO3HArpaxaeHue (OHO moavac
OTCYTCTBOBAJIO BOOOLIE), HO U MHOE COJIEp’KaHue (3a4acTyro 0oJiee 3HaUuMMoe AJis

paboTHHKA, YeM JICHbI'M,— O’k 1A, CTOJI, KPOB).

1% C6opuuK3akonoB Poccniickoii Mmmepui. M., 1980. C 182.

2 Matgeitayk FO.X. Jloroeoproapsiza B rpaxiaHnckommpase Poccuu// IIpoGiuemst mpasa. 2012. Ne 6. C.120;
Huxurua A.B. JloroBoprioapsna B Tpaknanckommpase Poccuiickoit denepannu. ExatepunOypr. 2013. C. 11.

I papiratos M. OpraHH3aHOHHO-IIPABOBHICIPEANIOCHUIKH JoroBoparnoapsiaa //XossiictBo u mpaso. 2011. Ne 10.
C. 5s.
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JIndHBI HAeM, IO CPABHEHHIO C TOJPSAIOM, PETYIHPOBAJICA 00JIee YETKO H
noAPOOHO, TaK KaK B Psijie CIy4aeB MEPEXOAMJI B OTHOIICHUS, T/Ie MPUOOpETEeHNE
paboTHHKA BJIEKJIO €ro JUYHYK KPEeNnocTHYH (KabaJlbHYI0) 3aBHCUMOCTb, M3-3a
Yero TOCYIapCTBO TEPsJIO CyObEeKTa HaJorOOOJOXKEeHHsS, B dYeM He ObLIo
BaI/IHTCpCCOBaHHOZZ.

bonpiol yaenbHbIA BEC JIMYHOIO HaiiMa M BO3PACTAOUICEe 3HAYCHUE
noJIpsi/Ia B DKOHOMHUKE OOYCIOBWJIM TPHUCTAIILHOE BHUMAaHHE K TpoOJieMe HX
COOTHOUICHHUS B PYCCKOM JOPEBOIIOIMOHHON IIUBUIMCTHUKE.

OnHuM K3 TEpPBBIX YNIOMUHAHUW O JUYHOM HaliMe, KaKk Pa3HOBUIHOCTHU B
JalbHENIIEeM noapsaa, seisercs Pycckas npasaa. /J[o HAC 1onuim Tpu OCHOBHBIX
penakuuu: Kpatkas, [Ipoctpannas u CokpamienHas. JlpeBHeimas — Kpartkas
(moxroromieHa He mo3gHee 1054 roma). OOs3aTeIbCTBEHHBIC OTHOIICHHUS MOTJIN
BO3HHUKATh M3 MPUYMHEHHS Bpela U U3 JOroBopoB. JloroBop JMYHOro Haiima (B
YCIIY)KE€HHE), JJI1 BBIMOJHEHHUS OMNPENCICHHOM palOOThl 3aKJIHYaCs YCTHO MpPH
CBHJIETEJISIX HA TOPTY WUJIM B MPUCYTCTBUU MBITHUKA MUCHMEHHO.

Kak TakoBoii m0roBop mnojapsiga Haudajl JaeicTBoBaTh ¢ 18 Beka, Koraa
HayajoCh TOCY/IapCTBEHHOE IMPOMBIIUIEHHOE Pa3BUTUE B LIMPOKOM CMBICIE.
3aka3yukoM SBISIOCH TocynapctBo. llompsin oOecrieunBancss HEYCTOWKOW U
MOPYYUTEIHLCTBOM. [Tpu HapylIEHUU 0053aTeJILCTB, MPUMEHSIUCH
YTOJIOBHO-TIPABOBbIE M aJMUHUCTPATUBHBIE CAHKIUMU (TIOPEMHOE 3aKJIIOYCHHE,
TeJeCHbIe Haka3zaHus). JIoroBop JMYHOrO HaiiMa B TO BpEeMs 3aKJIIOYaJICS IS
OCYIIECTBIEHUS PabOT Mo J0My, Ha 3eMJie, B IPOMBICIAX, IieXaX, MaHyakTypax,
3aBOJIaX W TOProBBIX mpeanpusatusx. CBoOOa BONM MPH 3aKIIOUYEHUN JOTOBOPA
Oblsla B psifie CIydyaeB YCJIOBHOM: HECOBEPIICHHOJETHHE JCTH W >KCHIIMHBI
3aKJII0Yalid €r0 TOJIBKO C COTJIacHsl My»Ka WM oTiHa. KpemnocTHble KpecThsiHE, C
corjacus MOMEIIMKA, TUCbMEHHO OMNpPEEABIIEro, Ha KaKOW CPOK OH pa3peliacT
3aKJIIOUYEHUE TaKOTo oOs3arenbcTBa. Kpyr nuil, BCTynaBIIMX B JIOTOBOP JIMYHOTO

HaﬁMa, OBIL1 A0CTATOYHO HIMPOKHUM, OH OXBATbIBAJ I''TaBHBIM 06p330M KPCIMOCTHLIX

Zpeynkas E.A. CyLIeCTBEHHBIC YCIOBHSIOTOBOPA MOAPsAa// AKTyalbHBICIPOONEMbI TOCYJapcTBa W IIpaBa
HAaCOBPEMEHHOM 3Tare. MarepuansiMexayHapogHoHHaydHOHKOHpepeHny cTyaeHToB. M., 2010. C. 129.
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KpecThsiH. PeMecneHHHKOB (YYEHUKOB, [MOJMAcCT€pbeB) U  OTHOCUTEIIBHO
HEOOJIBIITYIO TPYMITY BOJTLHOHAEMHBIX PAOOTHUKOB.

B cBoae 3akoHoB Poccuiickod umIiepuu, KOTOPBIM Haydall JE€MCTBOBATH C
01 suBapst 1835 roga, mpeaMeT AOTOBOpa MOJPsIa ONMPEAEISUICS KaK: MOCTPOKa,
MOYMHKA, MEpeieliKa 3/1aHHi, NOCTaBKa MaTepUaJioB, IPUIIACOB, BEUIEH, IEPEBO3KA
Beme u mogei. B 1861 rony mpuHUMaeTCs MOJOKEHUE «O0 HaliMe paboumx s
Ka3eHHBIX M 00MmeCcTBEHHBIX paboT». B 1870 — 1874 rr. pa3pabaTeiBaeTCsi MPOEKT
3aKOHa O HaliMe pabouel cuiibl, Hecylel B ce0e HOBBIE MIPUHIIMIILI IpaBa. B xoe
koHTppedopM (B1886 r.),u3maeTcsi ocoboe MOJOKEHHWE O HalMe Ha CEIbCKHE
paboThl, B COOTBETCTBUM C KOTOPHIM 3aKJIIOUEHHE JOTrOBopa Mo 0coboit dopme
(IOrOBOpHBIE JUCTHI, BBIAABAJINCH BOJIOCTHBIMH IPABJICHUSMH), UCIOJIb30BAHUE
TIOJIAIIAH JIJIS1 PO3BICKA CAMOBOJIBHO YIISAINX pa0OUunX.

[Ilupokoe pacmpocTpaHeHHEe JIMYHOIO HaliMa MoTpeOOoBajo YMpPOIIEHHOTO
crnoco0a 3akJoYeHUs JOroBopa JIMYHOTO Haiima. Hampumep, no Exatepunsi
Ommbka! 3aknaaka He ompeesieHa. dTOT JOTOBOP JODKEH ObUT 3aKIIIOYATHCS
KpPEMOCTHBIM TMOPSAKOM, CaMbIM CJHOXHBIM. [IpH 3TOM IOroBOp COCTaBIISLICS U
YIOCTOBEPSUJICS OMPENEICHHBIMU TOCYJAapCTBEHHBIMU OpTaHAMH, C OOJBIIAMHU
(bopMallbHOCTSAIMU, C B3UMaHHWEM IpPH 3TOM OTPOMHBIX MOLUIMH. BrnocneactBum
TaKle JI0rOBOPhI CTAJIM COBEpUIATHCS 0o0Jiee MPOCTHIMU CIIOCOOAMH — SIBOUYHBIM U
nomarrauM. [Ipu sIBOYHOM Croco0€ COCTaBISJICS CaMHUMH CTOPOHAMH, a 3aTeM
pPEruCcTpUpOBAJICS B TOCYAapCTBEHHBIX opraHax. [Ipu nomamiHem croco0e BooOIIe
HEe TpeOOBaIOCh HUKaKO# peructpanuu. Cpok JOrOBOpa YCTAaHABIUBAJICS JI0 TSATH
ner. Onpenensicsa NOPAIOK MNPU3HAHUS  JIOTOBOPAa  HEACHCTBUTEIIbHBIM.
HenelcTBUTENbHBIMA ~ CUMTAJIUCh JOTOBOPBI, 3aKJIIOYECHHBIE B  COCTOSIHUU
OTIBSTHEHUS, C TPUMEHEHUEM HACUIIHS, ITyTeM OOMaHa.

B mocnepeBontOIMOHHOE BpeMsl JOTOBOP MOJPsa TaKKE€ MMEJ LIUPOKOE
NPUMEHEHUE M ILIMPOKO HCIIOJIb30BAJICA TOCYJAPCTBEHHBIMU MPEANPUSITUIMH.
[Ipy »3TOM OH 3aKiOUYaliCsi HE TOJBKO MEXKIY COLUUAIMCTUYECKUMU
OopraHu3auusMu. ['oCy1apCTBEHHbBIE MPEANPUITUS MOTJIM BCTYyNaTh B MOJAPSIHbBIC

OTHOIICHUA TAKXKXC C YAaCTHBIMU OpPraHU3alMAMU KU T'paKIdHAMU. BaKOHOI[aTeJ'IL
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YCUJICHHO OXPaHsU1 HHTEPECHI COUUAINCTHYECKUX npeanpustui. B [lonoxenun o
roCyJapCTBEHHBIX MOJpsAAax W mocraBkax 1936 roga mpeaycMmarpuBaluCh MEpPBI
JUIL  OTPAKICHUS COLMAIMCTUYECKUX MPEANPUATUNR OT HEJO0OPOCOBECTHBIX
NOAPSIAYMKOB M IIOCTABUIMKOB. [ OCynapCTBEHHbIE TOAPSAABI M IOCTAaBKH
CAABAJINCH C IyOJMYHBIX TOProB, T.€. YCTPAMBaJCs CBOECOOpA3HbI ayKLMOH, B
IPOLECCE IMPOBEAEHUS KOTOPOTO BBIABISICS HaumOojee BBIFOAHBIN  id
rocyiapcTBa KOHTpareHT. JloroBopbl Ha OOJIbIIME CYMMBI YTBEP>KIAINCH
COOTBETCTBYIOIIUM HAPKOMAaTOM WJIH TyOEpHCKUM MCIIOJIKOMOM, OT YaCTHBIX
KOHTPAareHToB TPpeGOBaIOCh BHECCHHE 3aJI0Ta .

Eme B 1931 r. HUK u CHK CCCP o00s3anu XO034iiCTBEHHbIE OpTraHbl
oQopMIIATH 3aKa3bl U MOCTaBKU J0roBopaMu. K Hauanmy KaxJoro Xxo3siiiCTBEHHOTO
roja, KOrga IIPOBOAWIACH JOTOBOPHAas KOMIIAHWSA, W3AAaBaJUCh CIIECHUAIbHBIC
IIOCTaHOBJICHHS], peryinupyromue HOPAIOK 3aKIFOYCHUS JIOTOBOPOB.
YcranaBnuBanuce HopMbl JOTOBOPOB — FeHEPAJIbHBIE U JIOKAJIbHbIE. | eHepabHbIe
JOTOBOPBI  3AKJIIOYAIMCh MEXIy LEHTPaMU ABYX CHUCTEM, HAIPUMEp, MEXIY
KAKUMU-TO IPOMBIIIJIEHHBIM HAPKOMAaTOM M TOPrOBBIM BeloMCTBOM. Ha ocHoBe
JOKAJIBHBIX — MEXXIy KOHKPETHBIM 3aKa34MKOM M noapsamdukoMm. Ha ocHoBe
OoOLMX NPUHLUIIOB, YCTAHOBJEHHBIX TI'€HEPAIbHBIM JIOTOBOPOM, JIOKAJIbHBIE
JIOTOBOPBI ONPEIEISIM KOHKPETHBIC YCIOBUS, HA KOTOPBIX OJDKHBI IIPOU3BOINUTH
CAINOCTABKM, W BBITOJHATHCS IMOAPSAABL. Y CHJIMBAETCS BHUMAHHE K JIOTOBOPHOU
JVCLUILIMHE, IIOCKOJIBKY TENEPh BBINOJHEHUE JOTOBOPA O3HAYAET OJHOBPEMEHHO
U BbllonHeHHe IiaHa. OOmas cucremMa COBETCKOTO IMpaBa W JIOTOBOPHBIX
OTHOLUEHUI HE IpeTepIriesa BO BpeMs BOMHBI KOPEHHBIX U3MEeHEeHHH. OTHAKO TaM,
Ile JCWCTBOBAaJIM JOTOBOPHBIE CBS3M, YCIOBUS BOIHBI, TpeOOBalIM HX
CTPOXKAWIIIEro COONFOACHMS, TBEPAOW JOTOBOPHOM JHUCIMIUIMHBL.  YeTko
BBIP@OXEHHOW OblJa TEHJAEHIMS K  COKpPALIEHUI0 TI'Pa)kJIaHCKO-IPaBOBBIX
JIOTOBOPHBIX OTHOLIEHWH B IOJIb3Y OTHOIICHWM BJIACTHBIX, aJMUHUCTPATUBHO-

IIPABOBBIX.

2 Cyxanos E.A. T'paxganckoe npaso. M., 2014. C. 351.
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[locne peBodOLMM B COBETCKOM 3aKOHOAATENbCTBE MOJPSA  ObLI
OKOHYATEJIbHO BBIACIIEH B caMOCTOATENbHBIA ToroBopHbld Tuil. [lo I'K PCOCP
1922 roxa**mo KoroBopy moapsaa oHa CTOPOHA (IOAPSIIHK) 00S3yeTcs Ha CBOI
PUCK BBITIOJIHUTH OMNPEIEICHHYI0 pabdoTy MO 3aJaHUI0 JIPYrol CTOPOHBI
(3aKa3umKa), MOCHENHssI ke 00sS3yeTcs NaTh BO3HATPAXKICHHUE 32 BBIMOJHEHUE
3a/1aHuUs.

I'paxcnanckuii kogeke PCOCP 1964 roga® onpenensil MOAPSA KaK T0rOBOP,
0 KOTOPOMY MOJPSIAYMUK OOSI3yeTCsl BBIMOJHUTH HA CBOW PUCK OIPEACIICHHYIO
paboTy IO 3aJaHUI0 3aKa3yhKa M3 €ro WM CBOMX MAaTepHalioB, a 3aKa3yhK —
IIPUHSATH ¥ OIUIATHTH BEITIONHEHHYIO paboTy (cT.350)°°,

OtnenbHbIX BUA0B goroopa noapsiaa 'K PCOCP1964 r. He coaepxkai,
npeaycMaTpuBas BO3MOXKHOCTh YCTAaHOBJICHUS! MPaBUI O BUJAX MOJAPSAA MEXIY
OpraHu3alMsIMHU, a TakkKe MpaBWJI O JAOrOBOpax MoApsAaa Mo 0OCTyKUBaAHUIO
OBITOBBIX OTpEeOHOCTEM rpaxkaaH (OBITOBOrO 3aka3a) B 3akoHojaTesbcTBe Coro3a
CCP u PCOCP (cT. 367).

Hopwmbl, moOCBsIlEHHBIE TOIAPSAY M CTPOUTENBHOMY MOAPANLY, ObUIH
crpynnupoBansl B pa3Hbix riaBax 'K PCOCP1964 r. (rn.30 u 31).

B rnaBe 30 ompenensyoch, YTO JOTOBOP MOAPANIa — ATO OINpeesIeHHAs
paboTa, KOTOPYIO BBHIMIOJHSET MOAPSAYMK 32 CBOM PUCK IO 33JaHUIO 3aKa3uMKa, a
3aTeM 3aKa34uK OOSA3YeTCS NPUHATh U OIUIATUTh MOJAPSAYUKY BBINOJTHEHHYIO
pabotry. B crarbe 351 «BbinosHeHue mNOAPSAHBIX PabOT TPaskIaHUHOM
YKa3bIBAJIOCh: TPAKIAHUH MOKET MPHUHATH HAa ceOs BBIMOJHEHUE PAOOTHI JIHILb
IpU YCJIOBUHU BBITIOJHEHUS 3TON paboThl cBouM TpyAaoM. Ha BeimonHeHue pador,
MPELYCMOTPEHHBIX IOTOBOPOM, MOKET OBITh COCTaBJIEHA NPUOIU3ZUTENbHAS CMETA,
KOTOpasi MOXET KOPPEeKTUpoBaThCs. OroBOPEHO BBIMIOJIHEHUE PaOOTHI, Kak U3
MaTepuaioB MOJPSAYMKA, TaK U U3 MaTepuaioB 3aka3zunka. CoLMATUCTUYECKUE

OopraHu3alnyy BIIPaBC ObLIH Bbl/IaBaTb CBOHM MaTCpuallbl U O60py,Z[0BaHI/IC

1 Hosunkas T.E. I'paxnanckuii kogekcPCDOCP 1922 roxa. M., 2002. C. 28.

3 I'paxmanckuii kogekcPCOCP ot 1 mromns1964 roga Ne 52-®3 // C6opruk nocranosieruiilliernymos BCCCCP u
PCOCP(Poccwuiickoii ®eneparun).M., 1996. Ne 286(yTpaTuit cuity).

2 Kypam>kmana M. HekoTopsle acneKTHIMCTOPHHM CTaHOBJICHUsAIOTOBOpa Tmonpsiaa//  IIpaBoBeienpoOiIeMbl
pasBUTHsACOIMATBLHON cdepsl B Poccuiickoit  ®eneparum. Jlokmamel u  cooOmeHusV  MexayHapoaHO i
koH(pepenmun. M., 2011. C. 178.
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COLIMATTUCTHYECKUM  IPOMBIIUICHHBIM — MPEANPUATUSAM A HM3TOTOBJICHUSA
OPOAYKIMHM MO JOTOBOPY B COOTBETCTBUM C HOPMAaMH PAacXOJ0B MaTepuajoB,
CpPOKaMH BO3BpaTa OCTAaTKOB M OCHOBHBIX OTXOJOB. PUCK ciydaifHOUN rubenu jex
aJl Ha CTOPOHE, MPEJ0CTAaBUBILIEH MaTepHUall.

B cratee 360 roBOpmIIOCH O TOM, YTO €CIM TOIPSAYUK HE TPUCTYMAET
CBOCBPEMEHHO K  UCIOJHEHHIO  JOTOBOpAa WM  BBINONHSAET  paboTy
MEJIEHHO,3aKa3uuK BIIpaBe OTKa3aThCs OT JOTOBOpa W MOTPeOOBaTh BO3MEIICHUS
yOBITKOB. YTIIIaTa BO3HArPaKIEHUS OCYIIECTBISETCS 3aKa3uMKOM IO cJladye BCei
paboThl, €Clii NHOE HE YCTAHOBJICHO 3aKOHOM HJIA JJOTOBOPOM.

PacyeTtsl Mexay cTopoHamMu B ciy4yae ru0enu mpenMera MoApsaaa HId
HEBO3MOXKHOCTH OKOHYaHHs pa0OThl CTPOWJIMCH B 3aBUCUMOCTH OT TOTO, KOT/a
npousonuia rudens. Ecnu 10 cmaum — moApsgYMK HE BIpaBe TpeboBaTh
BO3HarpaxjaeHus 3a paboty. Eciu rubenb mpou3omnnia BCIEACTBHE HEIOCTATKOB
MaTepuana, JIOCTaBICHHOTO  3aKa3YUKOM,IIOJPSIYMK  BIOpaBe  TpeOOBaTh
BO3HArpaxjaeHus 3a padoTy. B cmyuae HapylieHus AOroBopa MOAPSAYUKOM
3aKa34uK ObLT BIIpaBe TPEOOBATH:

— 0€3BO3ME3THOTO UCITPABIICHUS HEAOCTATKOB;

— BO3MEIIIEHHE PACXOJIOB 10 YCTPAHCHHIO;

—yYMEHBIIICHHS BO3HATrpaXkIeHUs 3a padoTy.

B I'K PC®OCP 1964 roma Oblna ycTaHOBIIEHA AaBHOCTh MO HCKaM 00
OTBETCTBEHHOCTH TOJpsAuMKa. VICKM MO OTCTYIUIGHHUSM OT YCJIOBUU JOTOBODA,
YXYAIIUBIINX pabOTy, IPEIBSIBISIOTCS B TEUCHHUE IIECTH MECALEB, MO CKPHITHIM
HEJOCTaTKaM — B TEYEHHE OJHOTO roja. VMCKM MO CKPBITHIM HEIOCTaTKaM B
CTPOCHUH WM COOPYKCHHH, €CIIM OJHOW M3 CTOPOH SIBIISETCS TPaKIaHUH — B
TEYEHHE TpeX JeT cOo AHS mnpuHATuUs padoTel. Ecnu B moroBope moapsiaa
PEyCMOTPEH TapaHTUHHBIA CPOK M 3asBICHHUE IO MOBOJY HEIOCTATKOB PAaOOTHI
CeNIaHO B TIpeJieax 3TOTO CPOKa, TEYCHHE CPOKa MCKOBOM TABHOCTH HAYMHACTCS
CO JIHA 3asBJICHHS O HEOCTATKaX, a B OTHOIICHUSX MEXY COLUATUCTHYECKUMU
OpraHM3aIsIMHU — CO THS OOHApYKEHHS HEIOCTAaTKOB B paboTe. B ciyuae HesBKU

3dKa34YMKa 3a IIOJIYUYCHHUEM BCIHIH, U3TOTOBJICHHOM 10 A0roBOpPYy OBITOBOTO 3aKa3sa,
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NOJAPSATYMK BIIPABE IO MCTEYEHHM IIECTH MECALEB CO JAHS, KOTJa, COIJIACHO
JIOTOBOPY, BEIllb JOJKHA OBITh CAaHA 3aKa34MKY M MOCIEAYIOLIEro JBYKPAaTHOTO
IpeIynpexaeHNs 3aKa3uuKa IpoAaTh BEIllb, a BBIPYUYEHHYIO CYMMY, 32 BBIUYETOM
BCEX MNPHUUYMTAIOIINUX NOJAPSAYMKY IUIATEXKEH, BHECTH B JEMNO3UT HOTApUAIBHOU
KOHTOpPBI HA UM 3aKa34uKa.

B rnaBe 31 «Ilogpsn Ha KanmuTaJbHOE CTPOUTENBCTBO» OBLIM BHECEHBI
HOPMBI O 3aKJIOYEHWH [JOTrOBOpa Ha CTPOUTENbCTBO. JloroBop mnoapsna
3aKJIFOYAJICS 3aKAa3YMKOM C OJJHOW CTPOMTEIBHOW OpraHM3aliei, a B cilydae U B
nopsiake, omnpenensiembiM CoBerom MunuctpoB CCCP, ¢ aByms u 0Oonee
CTPOUTENIbHBIMH  OpraHU3allusiMH, KOTOpble BIpaBe ObUIM B  KadecTBe
TEHEpalbHOIO MOJpPSIYMKAa HAa OCHOBAHWM JIOTOBOpa cCyOmojapsiaa Iopydatb
BBIMIOJITHEHHE  OTAEJBHBIX  KOMIUIEKCOB  paboT  CHEelHalIn3HUpOBAaHHBIM
OpraHHU3alMsIM.

IIpaBa 3aka3uMka M OTBETCTBEHHOCTb CTOPOH BBITEKaNW U3 TiaBbl 30
«[Hoapsmy»: 3aka3zuvk MOOJKEH OBLT OCYHIECTBIATH KOHTPOJIb M TEXHUYECKUN
Ha/A30p 32 BBINOJHEHUEM paboThl. OTBETCTBEHHOCTh CTOPOH 3a HEUCIIOJIHEHUE WIN
HEHaJIe)Kallee UCIIOJIHEHNE JIeKall HA OTBETCTBEHHOM CTOPOHE.

C yueToM U3J10KEHHOI'0, MOKEM CMEJIO CKa3aTh, YTO UCTOPUS CTAHOBJICHUS,
Pa3BUTHS U COBEPLIEHCTBOBAHUAIIPABOBBIXHOPM, KaCAIOLIUXCS JIOTOBOpa Mojapsaa
IpOIIa CIOXHBIA MyTh, OJHAKO PEHIUTh BCE MPOOJIEMBI C YYETOM IOCTOSHHO
U3MEHSIOINXCSl 9KOHOMUUECKHUX YCIOBHM 1O HACTOSIILIET0 BPEMEHH HE y1aJI0Ch.

Takum 00pa3oM, B COBpEMEHHOM TrpakJaHCKOM mpaBe Poccuu, kak u B
IPAKJAHCKOM IpaBe APYrMX TOCYJapCTB, OCHOBAHHOM Ha PUMCKOM YacTHOM
npaBe, MOIPSA paccMaTpUBaeTcsl KaK CaMOCTOSITENbHBIA BHJ  JIOrOBODA.
XapakTepHble  4EepThl  JOTOBOpa, MNPOUCXONAIIME M3  XapaKTEPUCTUKH
00s13aTeNbCTBA PUMCKOTO YacTHOTO IpaBa, coxpaHsawTcd. Kak m B puMcKoM
YAaCTHOM IpaBe, JOrOBOpP MOApsJa COXPAHSAET CBOIO CIIOCOOHOCTb PETyJIMpPOBATH
OTHOIICHHUS B CAMBIX Pa3IMYHBIX cepax rpakJaHCKOro 060poTa.

MoHo clienarhb ciaeayoLe BbIBObI, UYTO 00513aTEIbCTBA MOAPSIHOTO TUIIA

PEryJIupyIOT SKOHOMHYECKHUE OTHOIICHHS 0 BBIIIOJIHEHUIO PadoT.
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B nmannom maparpade ObLIM MOAPOOHO HMCCICAOBAHBI MHEHHS YYCHBIXIIO
HMCTOPUU BO3HMKHOBEHHSI M PEryJIMPOBAHUS JOroBOpa mojapsiga B mpaBe Poccuu.
Hymaercs,uto crout npuuepxkuBatbcsi MHeHus [[.MI. Meliepa, T.K. OH OJUH W3
HEMHOTHUX, KTO J1aJl YeTKOE MOHATHE JOTOBOPa MOAPSIAA, BELACINI OTIMUUTEIIbHbIC
npu3Haku noapsana. C U3JTO0KEHHbIX MO3ULUNA HETPYAHO ObUIO OXKUIATh, YTO
NOJPsJ HE Moy4yal O0ibIIOro pacnpocTpaHeHus: Ha npakTuke. [Ipu s3Tom BecbMa
yOenuTenspHO 3Byvasa apryMeHTaIls TaHHOTO TOJIOKEeHUs: «B 1eiCTBUTEIbHOCTH
JIOTOBOp MOJpPSiJa BCTPEUAETCS JOBOJIBHO PEAKO: IO KpallHENM Mepe,4acTo JULO,
HYKJIAloIIeecsl B KaKux-TnOo paborax, obxomutcs Oe3 momapsaa, a 3aKiIrodacT
JIOTOBOp JIMYHOTO HailMa WIJIM Psii TaKUX JIOTOBOPOB W JOCTUTAaeT TOU K€ IIENH,
Kakas JOCTHIaeTcss MyTeEM MOApsAAa, MOTOMY 4YTO CYHIECTBO A3THUX JOTOBOPOB
COBEPILEHHO OJINHAKOBOY.

N3ydenne uctopum pa3BUTUS IpPaBa IMO3BOJIIET OCMBICIUTh UMEHOLIUICSA
onbIT (OPMHUPOBAHUS U TPUMEHEHUs NPaBOBbIX HOPM. OCOOEHHO B 3TOM
BO3HUKAET MOTPEOHOCTH, KOT/Ia pe4Yb UJET O COBEPIIEHCTBOBAHUH JEHCTBYIOIIETO
3aKOHOJATENbCTBA. BHOCHMBIE TONpPAaBKU B 3aKOHOJATENbHBIE AKTHI, a TaKXKE
YBEIMYCHHUE CYACOHBIX CIOPOB YKa3bIBAIOT HAa TO, YTO IPABOBbIE HOPMBI HE
COOTBETCTBYIOT CKJIAJIBIBAIOIIUMCS 3KOHOMUYECKUM OTHOLICHHSIM W HE MOTYT
BBICTYIIaTh MX aJIeKBaTHOM Iopujauueckoil ¢dopmoil. HarmsgHo 3To MOXKHO
Ha0JI01aTh HA MIPUMEPE Pa3BUTHSI 3aKOHOJIATEILCTBA O CTpOoUTeNbcTBE. HecmoTps
Ha CYIIECTBEHHOE pe(pOpMUPOBAHUE HOPM IIpaBa B 3TOM 00s1acTh, 3PEKTUBHOCTD
MPABOBOr0 PETYJIUPOBAHUS OTHOILICHHUM OCTaBJISET »KeJaTh Jiydiiero. B cBs3u ¢
TUM U3Y4YEHUE UCTOPHUH MpaBa, C OJHON CTOPOHBI, MOJE3HO TEM, YTO MO3BOJIAET
n30exaTh OIIMOOK B 3aKOHOTBOPUYECKOW AESATENBHOCTHU, C IPYrOdl — CYIECTBYET
BO3MOXKHOCTh ~ Pa3pabOTKM  TakuX  MPaBOBBIX HOPM, KOTOpble  OyAyT
COOTBETCTBOBATh OTHOIIEHUSIM U o0ecIieyaT HajJiexaliee mpaBolpuMeHeHue.

[Ipu 5TOM Ba)kKHO HE MPOCTO B UCTOPUYECKOM KOHTEKCTE HAWTH ONKMCAHUE TOW WIIN
WHOM MPaBOBOM KOHCTPYKIMU, a BBISIBUThH MPENOCHUIKA MOSIBIECHUSI HOPMBI IIpaBa

U OOBSICHUTHL TPUYUHBI €€ HedPheKkTUBHOCTH. OUEBUIAHO, YTO TAKOM IMOJIXO]
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MOJKET OBITh pc€ajin30BaH TOrJad, KOorja npcaAMETOM HCCICAO0BAHUA SABJIACTCA HC

TOJIBKO 3aKOHOOATCIbCTBO, HO U 0COOEHHOCTH CKJIaAbIBAIOIITMXCsL OTHOILICHUH.

§ 1.2 TeopeTnueckue aCreKThl JOTOBOpa NoApsiaa

Kak yxe Obuto otmeueno, 'K P® onpenensier moapsiin Kak A10roBop, B CUITY
KOTOPOT'O OJIHA CTOpOHA (MOJAPSAYMK) 00S3yeTCsl BBIMOJHUTD IO 3aJaHUI0 APYron
CTOPOHBI (3aKa3unKa) OMpeesIeHHYI0 padoTy U CAATh €€ Pe3yNbTaT 3aKa3uHKy, a
3aKa34uK 0053yeTCs MPUHATH PE3yNbTaT paboThl U ormIaTuTh ero (c1.702 'K PD).

JIoroBop mozpsiia peryaupyercs CIEAYIOIMMUA HOPMAaTUBHBIMH aKTaMU:
['paxnanckuii kogekc Poccuiickoit @eneparuu ot 30 HOsAOpst 1994 roma Ne 51-D3,
3akoHoM «O 3ammuTe mpas motpebureneii» or 07 despams 1992 roma Ne2300-177,
denepanbHbli 3aKk0H 0T 25 ¢deBpans 1999 roma «0OO6 WHBECTULIMOHHOU
nestenpHOCTH B Poccuiickoit  ®denmeparuu, ocymiecTBiasieMolr B dopme
KAIUTAIbHBIX BIOXKEHHI» ', oT 17 Hos6ps 1995 roma «O6 apXUTEKTYpHOIL
nesaTenpbHOCTH B Poccuiickon CDezLepauHH»29, OPYIUX 3aKOHAX.

[To noroBopy noapsna, 3aKIOUYEHHOMY Ha M3rOTOBJICHUE BEUIH, MOAPSTINK
nepeacT MpaBa Ha HEE 3aKa3uuKy.

CtopoHamu J0OTOBOpa TOMAPSAAAa MOTYT OBITh KakK TpaxkaaHe, TaK W
opuanueckue Jmna. st OTAENbHBIX BHUZIOB JOTOBOPOB MOJAPSAAa K CTOPOHAM
MPEABSBISIIOTCS JOMOJHUTENbHBIE TpeOoBaHus. Tak, B JOTOBOpe OBITOBOTO
noApsiia 3aKa3YMKOM MOKET BBICTYIATh UCKIIOUUTENIBHO TPAXKIaHUH, B IOTOBOPE
CTPOUTENBHOTO MOAPSAA HA CTOPOHE NOAPAIUMKA — JIUI0, UMEIOIIIEE JINIIEH3UIO Ha

30
3aHATHC TAKOTO poaa ACATCIIbHOCTBIO .

7 denepanbublit 3akon Poccuiickoit ®exepamuu «O 3amure mpas notpeduteneit» or 07 ¢despans 1992 roaa
Ne2300-1 // Poccwuiickas razera. 2015. Ne 3.

b ®denepanbHbil 3akoH Poccuiickoit @enepanun «O0 WHBECTUIIMOHHON JiesATeNbHOCTH B Poccuiickoit deneparumy,
OCYIIECTBIIIEMON B (pOopMe KalUTAIBHBIX BIOXKEHUI»OT 25 deBpans 1999 roma Ne39-d3 // Poccuiickas rasera.
2013. Ne 9.

» ®denepanbHbIil 3akoH Poccuiickoit @enepanmu «O0 apXUTEKTYpHOU nIesTenbHOCTH B Poccmiickort Denepannm»
ot 17 Hos10pst 1995 rona Nel169-D3 // Poccuiickas razera. 2012. Ne 47.

30 Anekcees C.C. I'paxpanckoe mpaso. M., 2013.C. 259.
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OcoOeHHOCTBIO JIOTOBOpa MOApsAA SIBISETCS TaK Ha3bIBAEMBIM MPUHIUI
re"HepaibHoro noapsiaa. [loapsauuk Bmpase, eCiu HHOE HE YCTAaHOBIEHO 3aKOHOM
WIM JOTOBOPOM IMOApsJA, NPHUBJIEYb K HCIOJHEHUIO J0roBOpa TPETbUX JIMII,
OCTaBasCb MPU OSTOM OTBETCTBEHHBIM 3a JOCTIDKEHHE pe3ylibTaTa mepen
3aKa3yukoM. B 3TOM ciydae noapsauMK BBICTYHAET B POJIM TE€HEPAJIbHOIO
HOJPSIAYMKA, a IPUBJICUECHHBIE WM JJIs BBINOJIHEHUS OTHAEIBHBIX padoOT JnLa
UMEHYIOTCS CYOTOApSATINKAMHU.

JloroBop nojpsifia sIBISETCS KOHCEHCYalbHbIM, BO3ME3IHBIM M B3aUMHBIM.
KonceHcyanbHbIN JOTOBOP — 3TO JOOPOBOJBHOE COTJIAIICHHWE CTOPOH B OAHOM U
TOM K€ JieJie, KOTOPBIA MPU3HAETCA 3aKII0YCHHBIM C MOMEHTA COTJIACOBAHUS BCEX
CYILIECTBEHHBIX YCIOBUIA CTOPOHAMH.

JloroBop moppsga SBISETCS BO3ME3AHBIM, B KOTOPOM OJHA M3 CTOPOH
JOJDKHA TOJIYYMTh IIIaTy 3@ HUCIOJHEHHE CBOUX 0053aTeNnbCTB. A Takke OH
SIBJIIETCS. B3aUMHBIM, 9TO 03HAYaeT, YTO Y CTOPOH BO3HUKAIOT B3aUMHBIE IIpaBa U
00513aHHOCTH.

CylleCTBEHHBIMM  YCIIOBUSIMM JIOTOBOpa TMOJApsiia SBISIOTCA IPEIMET
noroBopa (paboThl) M CPOKH BBINOJHEHUsT paboT. Popma I0TroBOpa MOIpsAa
HOTYUHSIETCS 0OLIMM IpaBuiiaM 0 (opMe CAEIOK.

IIpenmerom gporoBopa mozpsia SIBISETCS BBIIIOJHEHUE MOAPSTYUKOM
ornpezeneHHON paboThl U Mepefayda ee pe3yibTaTa 3aka3uuky. Kak BbImoJgHEeHHE
paboThl, Tak M Mepeaaya ee pe3ysibTaTa, CyILIeCTBEHHbI ISl MPUPObI MOAPSAHBIX
otHomeHuid. Pabora nHasBana B 'K P® ogHum u3 BHAOB TpaKIaHCKUX TMpaB
(ct.128 TK P®). B coorBerctBuu ¢ ['K PO paborta BbicTynaeT 0ObEKTOM TOJIBKO
JBYX TUIIOB 0053aTeNbCTB: JOroBopa nojapsiaa (11.37) u Joropopa Ha BbIIOJIHEHHUE
HAyYHO-MCCIIEIOBATEIBCKUX U OMBITHO-KOHCTPYKTOPCKUX padort (Ti1. 38).

Kak mpaBwiio, B pe3ysbTaTe BBINOJIHEHHsI pabOThl JIMOO CO34aeTcs HOBas
Bellb, JUO0 YBEIMYMBAECTCA NOTPEOUTENbCKAsI LIEHHOCTh CYLIECTBYIOLIEH BEIIU

(peMOHT, YKCTKA U T.I1.).
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BaxxHOCTh omnpeneneHuss Cpoka B JOrOBOpPE MOApPsiAa HE BBI3BIBAET
COMHEHUH, MOCKOJIbKY 3aKa34YMK 3aMHTEPECOBAH B BBINOJHEHUU CBOEIO 3aKa3a He
BOOOIIIE, a K ONPEJEICHHOMY CPOKY.

B noroBope moapsaa NPUHATO pa3ivyaTbh MOMEHT Hadajla U OKOHYAHMS
BBINIOJIHEHUST Pa0OThI, a TaKXkKe IMPOMEXKYTOUYHbIE CpPOKH, HalpuMep, CpOK
NPUMEPKU B JOTOBOpE MOAPSANA HA MHAMBUAYAJIbHBIN MOIIMB BEpXHEH OJICHKIBI.
B cootBerctBuu ¢ 4. 1 ct. 708 'K PD B nmoroBope moapsiga IOJKHBI OBITH
yKa3aHbl HAYa/IbHbIH K KOHEUHBIH CPOKH BBIIIOTHEHHS PAGOTHD .

[IpoIOKUTENBHOCT,  CPOKA  OMNPENEISETCS  COIVIALIEHUEM  MEXKIY
3aKa34uKoM M moapamdukoM. Kakux nmubo crnenuanbHbBIX TpeOOBaHMM 3aKOHA O
MaKCUMaJIbHOM HWJIUM MUHUMAJBLHOM CpPOKE BBIIIOJHEHHS pabOT HE CYIIECTBYET.
Kak npaBuio, Ha onpeaeneHne Cpoka OKOHYaHHS pabOThHI CYIIECTBEHHOE BIMSIHHUE
OKa3bIBa€T MO3ULHMSA MOAPSATYMKA, MOCKOJIbKY €My HEO0OXOJMMO CIUIaHHUPOBATH
paboty TakuM 00pa3oM, 4TOObI KaYECTBEHHO BBIMOJHUTH PAOOTY B COOTBETCTBHUH C
3aJlaHUEM 3aKa34HKa.

C MomeHTa 3aKJIIOUEHHUS JOroBOpa, 3a(pUKCUPOBAHHBIE B HEM CpPOKH
CTAHOBATCA O00s3aTEeIBHBIMU JJIT 00€MX CTOPOH, MX H3MEHEHHUE MOXKET OBITh
MPOU3BEJCHO TOJBKO B CIy4asix U B MOPSJIKE, MPETyCMOTPEHHBIX JOTOBOPOM.
Ecnu cTOpoHBI HE YCTaHOBUJIM B JIOTOBOPE CPOK MPHUHATHUS pabOThI, TO 3aKa3YHK
00s13aH TMPUHATH pabOTy HEMENJCHHO MOocie COOOIIEHUS MOApSIAYUKa O €€
TOTOBHOCTH. B moapsiaHbIx 00s3aTesbcTBaX MPUMEHSIOTCS OO0IIMe MpaBuUiia O
JIOCPOYHOM HCITOJIHEHUH 0053aTEIbCTB.

HeBbinmonnenue padoThl K 00YCIOBIEHHOMY JI0TOBOPOM CPOKY, PaBHO Kak U
HEIMPUHSATUE, 3aKa3YMKOM BBIMOJHEHHON pabOThl B CPOK, SIBJISIETCA HAPYILIEHUEM
00513aTeNbCTBA, IMEHYEMBIM ITPOCPOUYKOIA.

Hapsny ¢ obmumu npaBwiamu, npeaycmMoTpeHHbMu cT. 406 'K PO, Ha
Clly4yall MpOCPOYKHM 3aKa3uMKa B 3aKOHE YCTAHOBJIEHBI CIEIUalbHBIC MPaBHIIA.

Tak, mpu mpocpouyke 3aKa3uMKOM NPUHATHSA BBIMOIHEHHON pabOThl MOAPSIAYUK

3Ceprees A.IL I'paxnanckoe mpaso. M., 2015. C. 409.
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COXpaHseT MpPaBO Ha TMOJY4YCHHE BO3HATPaXACHUS MOaXe B clydyae rudenu
pe3yJbTaTa BBIIIOJIHEHHOW pabOoThl — PUCK MOJAPSAUYMKA MEPEXOUT Ha 3aKa3uuKa.

Haubonee pacnpoctpaneHa mnpocrasi nUuCbMeHHas GopMa, YTo 00s3bIBAET B
YUCJI€ TPOYETr0 TaKKe M HEOOXOAUMOCTh MPUIATh MOAPSIHBIM OTHOIICHUSM
OOJBIIYI0 CTAOUITBHOCTD, YUUTHIBAs UX, KaK MPABWIIO, JJISAIIUNACS XapaKTep.

Kak w B OoNbIIMHCTBE JpPYyruX JOTOBOPOB, I1I€HA HE SBIAETCS
CYILIECTBEHHBIM YCIIOBHEM JIOIOBOpA MOApPSAA.

LleHoit B qoroBope nojpsifia sABISETCS ACHEXKHAsI CyMMa, KOTOPYIO 3aKa3uuK
00s13yeTcsl yIIaTUTh MOJPSAYMKY 3a BBINONHEHHE paboThl. llena ompenensercs
COTJIAIlIEHUEM CTOPOH IMyTEM YKa3aHHs B JOTOBOPE KOHKPETHOM CyMMBI JIMOO
cnocoba ee ompeneneHud. Ecnm HU TO, HM JApyroe JOTOBOPOM MOApsiia HE
MPEAYCMOTPEHO, 1I€Ha OMPEAEIISIETCS B COOTBETCTBUM € MpaBwioM I1. 3 ctT. 424I'K
P®. B kavecTBe ILIEHbI B JOTOBOPE MOJAPSAIA MOXET BBICTYNaTh HE TOJBKO
JIEHeKHasi CyMMa, HO U MHO€ BCTPEYHOE MPEAOCTaBIICHUE B HATYpaJbHOU JMOO
uHoit popme (1. 1 cT. 423 'K PD).

B Tex cnydasx, koraa noJpsguuKoOM BBICTYIAET rOCYIapCTBEHHAs WJIA UHAS
opraHuzamnus, IJsi KOTOpPOW TperCKypaHTamMu wWid TapudaMud YCTaHOBJICHBI
OTpe/IeJICHHbIE PACIIEHKHM Ha BBIMOJHSAEMbIE €10 PabOThl, TO MPHU 3aKIIOUYECHUU
JIOTOBOpPA MOAPSIYUK 00513aH PYKOBOJICTBOBATHCS ATHUMH pPACLIEHKaMU. 3aKa3yuK
MOJKET JMOO COIJIACUTHCS C PACLEHKAMH, NEHCTBYIOIIMMHU y MOAPSIINKA, JTHOO
OTKa3aThCsl OT 3aKJIIOYEHUS JOTOBOPA C JAHHBIM MOAPITUUKOM.

Ilena B [oroBope TMOApPsAAa CKIAABIBAETCS W3  BO3HArpa)KIACHUS,
YILUTAYMBAEMOTO MOAPSATINKY 32 BBIIIOJHEHHYIO pa0OTy, U KOMIIEHCALIUU U3IEPIKEK
noapsaunka. K umznepkkaM mMoApsIYuKa OTHOCSTCS CTOMMOCTh MaTephalia U
o00Opy/lOBaHUsA, a TaKKe CTOMMOCTh YCIYT, MPEAOCTaBISIEMbIX MOAPATIUKY
TPETHUM JIUIIAMH.

Ecniu nns  jmocTwkeHus pesyibTaTa MNOJAPSAYMK OO0S3aH  BBIIOJHUTD
KOMIUIEKC paboT, 3HAYUTENIBHBIX MO0 00BEMY M CIIOKHOCTH, LI€HA OMPEIENAeTCs
yTeM cOocCTaBlieHUs1 cMeThl. [10CKOIBKY 1IeHa SBISIETCS pe3yJIbTaTOM COIJIAIIECHUS

CTOpOH, TO HEe OyneT WMETh 3HAYCHHUS CMETAa, COCTAaBJICHHAs TOJIBKO OJHOU
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croponoi. Ilynkr 3 cr. 709 I'K P® cneuuanbHO NOAYEPKUBAET, YTO CMETA,
COCTaBJIEHHAs MOAPATINKOM, OyJET UMETh IOPUANUECKYIO CHIIY M CTaHET YacCThIO
JIOTOBOpA JIUIIH C MOMEHTA MOATBEPKICHUS €€ 3aKa3UHKOM.

Ha BoimonmHenue paboT MOXeET OBITh COCTaBiI€HA TBEpAas WIU
npuOIM3uTENbHAA cMeTa. Ecim MMEroTCsl Bce HCXOIHBIE TaHHBIE, OMPEIeTICHBI BCE
HEOOXOMMbIC BUIBI pabOT, TO COCTaBISAETCS TBEpAas CMETa, OTCTYIUICHUS OT
KOTOPO HU B CTOPOHY YBEJIMUEHHUS, HU B CTOPOHY YMEHBIICHUS HE IOMYCKACTCS.

[Io oOmemy mpaBmIycCMeTa, NPEIyCMOTPEHHAs JOTOBOPOM TOIpSIa
aBisgercs TBepAod. CMera cuuTaeTcs MPUOIU3UTENBHOM TOJBKO MPH HAIWYUH
CIEIUAIBLHOTO YKa3aHus 00 3ToM B noroBope (1. 4 c¢t. 709 'K PD).

[TpubOnu3uTeNnpHasE CMETa COCTaBISIETCS B TeX CIOydasX, KOrJa 3apaHee
HEBO3MOXKHO ONPENENUTh TMepeueHb Bcex Tpedyembix pabor. [lo wmepe
BBITIOJTHEHMsI pabOThl MPUONM3HWTENbHAS CMETa YTOUHSAETCS ©  PacueThl
MPOU3BOAUTCS 1O (AKTUISCKU TIPOM3BEACHHBIM MOJPSAUYMKOM 3aTparaM, HO
TOJIKO €CJIM HET 3HAUUTEIHHOTO MPEBBILIECHUS MPUOIU3UTETEHON CMETHI.

TBepmas cMeTa cocTaBisieTCsl B TpeX clydasx, KOTJa 3apaHee HEBO3MOKHO
ONpeAeNuTh MepedyeHb Bcex TpeOyembix pabor. Ilo mepe BbImoiaHEHHS PabOTHI
NpUOIM3UTENbHAS CMETa YTOUYHSIETCS W PacueThl MPOU3BOAATCS MO (DaKTHUECKH
MIPOM3BEICHHBIM TOJPSITYUKOM 3aTpaTaMm, HO TOJBKO, €CIIM HET 3HAYUTEIHHOTO
IPEBBIICHUS] TPUOTUZUTEIHHON CMETBHI.

TBepmass cmera, mo o0mEeMy MpaBWIy, HE TMOIJICKHUT HU3MEHEHHUIO JTaXKe
TOTJa, KOI/Ia B MOMEHT 3aKIIOYEHHUS JOTOBOpa MCKII0Yaaach BO3MOXKHOCTH
IPEeIyCMOTPETh TMOJHBIM 00bEM TMOJJICKAIIMX BBIMOJIHEHHIO paboT WK
HEOOXOJUMBIX IIJISl 3TOTO pacxooB. [loapsaunk 00si3aH BBIIOJHUATH padOTy, HE
TpeOys yBEINUYEHHUs [IeHbI, TBEPJIO ONPEIEICHHON JOrOBOPOM .

Cnemyer oTMeTHUTh, uTO AWQQEpeHIraIUs MOAPSIHBIX OTHOIICHUH Ha
OTJICTbHBIC BUBI M TOJBH/IBI 3aBUCUT OT XapaKTepa BBITOIHIAEMOMN MOAPSTINKOM
paboThl U ee pe3yibTara. Tak, B 3aBUCUMOCTH OT pe3yjibTaTa pabOoThl MOIPSAYMKA

MOXHO U] PepeHpoBaTh MOJAPSAHBIE OTHOIIEHHS Ha  0053aTeNnbCTBa,

2paccomnoBaT .M. I'pasxnanckoe npaso. M.,2013. C. 547.
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HaIpaBJICHHBIC HA U3TOTOBIICHWE HOBBIX BEIEH, M 0053aTeNbCTBA, HAIIPABICHHBIC
Ha BOCCTAHOBJICHUE, U3MEHEHHE MO0 YITyUIIeHHE OTPEOUTETHCKUX CBOWCTB YXKE
uMeronuxcst B Hanuuuu Benied (ct. 703 'K P®). B cBs3u ¢ 3TuM 11enecoo0pazHo
JIOTOBOPHI, HAMpaBJieHHbIE HA CO3/JaHWE BEIeH, WMEHOBAaTh COOCTBEHHO
JIOTOBOpaMHM  TOApsiAa, a  JOTOBOPHI,  HAIpaBJ€HHbIE HA  M3MEHEHHE
MOTPEOUTENHCKUX CBOMCTB BEIIEH, TOTOBOPAMH Ha BBITIOJIHEHUE paboT.

[Tox pabGoTamMu MOHUMAIOTCS NEUCTBUS WM JIEATEILHOCTh, HAMPABICHHBIC
Ha TOJyYCHUE KOHKPETHOrO MATEPUAJIBbHOTO pesyanaTa33. MarepuanbHblii
pe3yJIbTaT BBIPAXKAETCA B CO3/IAHUM HMYIIECTBEHHBIX LEHHOCTEH, K KOTOPBHIM
OTHOCATCS BEIM . 3aKOHOAATENh 0CO6O OTMEYAET, YTO MPEAMETOM JOTOBOPA
noApsizia SBJISIIOTCS UMEHHO pabOoThl 10 U3TOTOBJICHHIO, 00paboTKe, rnepepadoTKe
Bemei (cT.703 'K P®). PaGota Mo M3roTOBICHUIO MTPUBOAUT K BO3HUKHOBEHUIO
BEIIM Kak HOBOro OOBEKTa TrpaxkJaHckoro mpaBa. OOpaboTka BeIIM BJICUET
M3MEHEHHE €€ CBOMCTB IPH COXpPAaHECHHMH BellU Kak oObekTa mpasa. [lepepaboTka
HalnpaBj€HA HA YHUYTOXXEHHUE OJHUX BEIICH C OJHOBPEMEHHBIM IPOSIBICHUEM
JIPYTUX. YHUUTOKEHHE BEIIeH KaK TaKOBBIX TaKXKe MOXKET OBITh MPEIMETOM
JIOTOBOpa mojapsAna (Hampumep, yTuIu3alus BoopyxkeHwil). HckmroueHue wu3
o01iero mpaBujia O MaTepuaJbHOM (BEIIECTBEHHOM) XapakTepe pesyJbrara —
MPOCKTHBIC U M3bICKaTEeIbHBIE pPadoThl. MIX pe3ynbTar BhIpakaeTcs B JOKYMEHTE
(TexHu4ecKas TIOKyMEHTaIMs, OTYET O pe3yJbTaTaX U3bICKAaHUI 1 ap.)35.

Pabora, kak mpenMeT Mmojapsija, OXBaThbIBaeTCS OOIIEHPOIOBOM KaTeropuen
«HIESITEIBHOCTh», B KOTOPYIO BKJIOUAETCS W WHBIE BUAbl JCATEIBHOCTH —
«yclyrm» " «1pya». llosToMy, xapakrepusyss MOAPSAIA, €ro TPaguLHOHHO
CPaBHUBAIOT C KYIUIEH-TIPOJIAKE, BO3ME3JIHbIM OKA3aHUEM YCIYT, TPYIOBBIM

JIOTOBOPOM.

3 Xapnamo W.I1. O0s3aTeILCTBCHHBIC MPABOOTHOIICHUS W JJOTOBOP MOJpsIa B IpaxkJaHckoM mpaBePoccuiickoit
Odeneparun// IOpunnyeckasnayka u MPaKTHKA: TPOOICMBI TEOpUU u ucropun.Marepuaibt
NepBOMHAYYHO-TIpakTHIecKoi koHpepeHmuu. M., 2013. C. 44-45.

34 Kysuna M.B. IIpaBoBoe perynupoBanuenoroBopa nojapsaa// [IpaBosascucrema Poccum:uctopus M nepCreKTHBBI
pasButus. Matepuaibl «kpyrioro croiay. M., 2010. C.120.

% CazonoBa M.B. IlomsitenoroBopa mozapsima// AKTYalbHBICTIPOGIEMBI YACTHONPABOBOTO DEryTHPOBAHHSL.
Marepuansl MexayraponHoiiOmuoka! 3akaaaka He onpeejeHa.HAydHOUKOH(DEPEHITMN MOJIOABIX YUEHBIX. M.,
2010. C.221.
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HazbiBasi, HO, HEe packpbiBasi MOHATHS «paboTb» U «ycayru», 'K PO tem
CaMbIM HE YKa3bIBAa€T U HAa JIETaJbHbIE OCHOBAHHUS JIJISl UX Pa3JIMUMi, IPEIOCTaBIAA
peuieHrue 3TOro BOIpoca CyJaM M YYEHBIM I[PH TOJKOBAHMM. TpaIulOHHO
paboThl U yCIAYTH PAa3IUYalOT B 3aBUCHMOCTH OT TOTO, BOSHHKAET WJIM HET MO UX
3aBEPIICHUH MAaTEPHUAIBHBIN PE3yJIbTAT, KOTOPBIM MOXKET CYIIECTBOBATh IIOCIIE
TOT0, KaK JesATeIbHOCTh npekpamieHa. Tak, JI.B. byaukoB ocobo moguyepkuBaer,
YTO MPEAMET AOTOBOpa MOAPSAA — HE TO, YTO «AENAIOCH», a TO, YTO CIEA0BAJIO
«caenaTe»’,

OObekTuBHAs OJIM30CTH PabOT M YCIIYT KaK pa3HOBUAHOCTEH AESITEIbHOCTH,
OTCYTCTBHE JIETAIIBHOIO KPUTEpUS ISl UX OTIPAHUYEHUS IPYT OT JIpyra CO3Jar0T
TPYAHOCTh B KJIacCU(UKALMKU OTAEIbHBIX BUIOB OTHOLIEHWI B Cilydae, KOrjaa
HEOOXOMMO OLIEHUTh, OTHOCSITCS JIU OHU K MOJPSITY WK BO3ME3THOMY OKa3aHUIO
yeyr

CnoxHocThb B KBaMM(UKALMKU TOTO WM HHOTO BMJA JAEITEIBHOCTU B
KAaueCTBE MOAPS/IA WU YCIYT HE BCETa BIEUET HEraTUBHBIE ITOCIEACTBUS.
OTO CBSI3aHO C TEM, YTO K OTHOLLIEHHUSM 10 OKa3aHUIO YCIYT PUMEHSIOTCS HOPMBI
0 gorosope noxpsaa. Ecinu nHOe He npeayCMOTPEeHO 3aKOHOM M HE BBITEKAET U3
cymectBa yciayr (cr.783 I'K P®). Omgnako Mexay 3TuMHU 00s3aTelIbCTBAMU
CyIIECTBYET M CEpPbE3HBIC pa3IW4us, KpallHE CYLICCTBEHHBIE IS NPAKTUKH,
HalpuMep, B TOCHEACTBUAX OJHOCTOPOHHErO pPACTOPKEHUSA JOroBopa II0
VMHULMATUBE 3aKa3uuka. [Ipn BO3ME3THOM OKa3aHMM yCIyr 3aKa3dMK, pacropras
JIOTOBOP, BO3MEIIAET UCTIOTHUTEIIO JHUIIb (PAKTUUYECKH MTOHECEHHBIE UM PACXO/IBI
(m. 1 ¢1.782 I'K P®), npu noroBope noapsia 3akazyuK BO3MELIAET MOAPAIUUKY
(akTUYECKUE pacxojbl, CTOUMOCTb (PAKTUUYECKU BBIIIOJHEHHBIX paboT, a Takke
4acTh YOBITKOB, BBI3BAaHHBIX OTKa30M OT UCHOJHEHHs o0s3arensctB (c1.717 T'K
PD).

JloroBop mnozpsiia Ha HM3TOTOBJICHHE HOBOW BEIIM SBJISIETCSI OCHOBAHHMEM

BO3HUMKHOBCHHMA Ha HCC IIpaBa COOCTBEHHOCTH 3aka3umka. Kak ocHoOBaHHeE

36 Bymukor JI.B. IlpaBoBoeperyiaupoBaHue JOTOBOpANOApsIa MOTPAKIAHCKOMY 3akoHoAatenbcTBy// IlpaBo u
KaIUTaJIbHOE CTPOUTENHCTBO. COOpHUKHAYTHO-TIPAKTHUECKHUX cTaTtei. M., 2014. C. 132.

7 Kamenko B.C. 3nauennme, momsTHe u chepa NPHUMEHSHHAIOroBopa moapsiaa//BIoIieTeH HOTapHAIbHOI
npakTukd. 2012. Ne 2. C. 39.
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BO3HMKHOBEHUS TIPaBa COOCTBEHHOCTH HA BEIIBITOAPST CPABHUBAIOT C JOTOBOPOM
KyIa-npoaaxu. OTiuuus noapsjga OT KyIUIUM-NpoAaxku Benuku. [Ipu moapsne
MIPaBOBOE PETYJIHMPOBAHUE PACIPOCTPAHSIETCS HE TOJBKO Ha Iepeaady Ipas, Ha
Belllb, HO W Ha mpoilecc ee co3nanus. [loapanuuk BrpaBe KOHTPOJIUPOBATH XOJ
paboT, 00s3aH COACHCTBOBAThH 3aKa3UMKy B MCIIOJIHEHUH €ro 00s3aTenbCcTB. s
KYIUIM-TIPOJIAXKU, HAINPOTUB, PETYJIMPOBAHUE OTHOIICHWH IO CO3JaHUI0 WIIH
M3MEHEHHIO BEIlleH, MPEeIIIECTBYIONINX Tepeiade MpaB Ha HUX, COBEPIICHHO HE
xapakTepHo. He xapakTepHbl JJ1s1 KYIUTU-TIPOAAXH (PaBHO KaK U JJIsi OOJIBIIIMHCTBA
JPYTUX TUIIOB JOTOBOPOB) MPHHIIMIIBI KOHTPOJS U cofercTBus. I1o aToi mpuunHe
He OyAyT SIBIATHCS IOTOBOPOM MOAPSIAa M3TOTOBIICHUE W TIPOJAXKa IO 3aKa3)
HOBOM BeIM, €CJIM y €€ IpuoOperaresiss OTCYTCTBYIOT IpaBa, KOTOpPbIE OH HE
MO>KET PeaIn30BaTh B POLECCE &€ IPOU3BOICTBA .

OnuH U3 CYIIECTBEHHBIX MPU3HAKOB MOJPSAIHBIX PabOT M WX pe3yjbTara —
MHOUBUAyallbHast onpeneseHHocTh. Ctatbst 702 'K P® roBopuT o TOM, 4YTO
IPEAMETOM TOAPSIA SBISIETCS ONMpPEACIICHHAs padoTa MOAPSIIYMKA U Tepeaada ee
pe3ysbTaTa 3aka3yuky. B pamkax nmoapsaa Jjis 3aKa3uvKa JAOJKHBI BBITTOIHATHCS
UMEHHO OJTH palOThl, coO3/aBaThcsi (0OpabaThIBaTHCS) WMEHHO HTa BEIllb.
[Togpsiaunk M3roTaBiaMBaeT, oOpabaThiBaeT WM TNepepadaThiBa€T KOHKPETHYIO
BElllb WJIM HX COBOKYMHOCTh (B TOM 4YHCJIE WHIWBHUAYATU3UPOBAHHYIO
COBOKYITHOCTb BEIIEH, ONpEIEICHHbIX POJOBBIMU MPU3HAKAMH) CIELUATBHO IS
JIAaHHOTO 3aka3uuka. [Ipucymiue noroBopy noapsiga 31€MEHThI COAEpKaHuUsl, TAKUE,
KaK TPaBO 3aKa3uWKa KOHTPOJHMPOBATH XOJ pabOT MO CO3MaHHIO Pe3yJbTaTa,
JaBaTh TOAPSATINKY OO0sS3aTeNbHbIE NJIsi HMCIOJHEHUS yKa3aHus, O0sS3aHHOCTH
3aKa34uKa COACHCTBOBATH MOJPSTINKY, pACTIpe/IeICHUE PUCKA CITyYaliHOW THOeH
WIM TOpYd MartepuasioB (B 3aBUCHUMOCTM OT TOrO, Kakas CTOpOHa WX
Mpe0CTaBuIa), MOTYT OBITh pPEAIM30BAHbI JIMIIL B CIydae, €clid padOThl yaaeTCs
BBIJICJIUTh M3 YHCIA JPYIMX aHAJOTMYHBIX paboOT, a pe3yipTar (B TOM YHCIIE

HE3aBEPILEHHBIN, Ha CTaJINN CO3JaHUs1) — U3 YHCIIA APYTUX PE3YJIHTATOB.

*Bacunbes C.I'. Pasinuune10roBopoB moapsiaa M Ky nponaxi. M., 2013. C. 34-35.
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[IpaBa u 00s43aHHOCTH CTOPOH B JOTOBOPE MOIPsSAAa HOCAT B3aUMHBIN
XapakTep, T. €. IpaBaM OJHON CTOPOHBI COOTBETCTBYIOT OOSI3aHHOCTU JAPYTOM.
[ToaToMy paccMoTpeHue MpaB U O0S3aHHOCTEH CTOPOH MOKET OBbITh CBEIEHO K
aHanu3y 00S3aHHOCTEN KaXKI0M U3 HUX.

[To obmemy mpaBuily paboTa BBIOJHAETCS MOAPSTIMKOM 32 CBOM PHUCK U
CBOMM WXIMBEHUEM, T. €. U3 CBOUX MATEepUajiOB, CBOMMHU CUJIAMHU U CPEJCTBAMHU.
[Mompsiaumk HeceT puUCK ciay4yailHOW THOETM WM CIy4alHOTO TMOBPEXKICHUS
pe3yJibTaTa BBIMOJHEHHOM pabOoThl 0 €€ mpueMkH 3akazuukom (1. 1 ct. 705TK
PD).

Ecnu pesynbrar pabothl ciydaitHO moru0aer, OH HE BIpaBe TpeOOBATh OT
3aKa3yuKa OIUIaThl BBIMOJHEHHOW paboThl. Puck chydaitHON THOENMH WM
CIIy4allHOTO TOBPEXICHUS HMMYIIECTBA, WCIIOJB3yeMOTO [JIi HMCIIOTHEHUS
noropopa  (MarepuanoB, O0OOpyIOBaHUs, TNEpPEeNaHHOM g 1epepaboTKu
(0OpaboTKHM) BEIM), HECET MPEIOCTaBUBINAS UX CTOPOHA. EciM OJHOW M3 CTOPOH
ObUTa AOMyIIEHA MPOCPOUYKa Meperaddl Wik MPUEMKH pe3yibrata padoThl, TO Ha
Hee NEPEXOIAT BCE PUCKHU.

B nerampHOM ompedeneHMH JOroBOpa MOApPsAa  COACPKHUTCS — PSII
TpeOOBaHMM, KOHKPETH3UPYIOIIMX OCHOBHYIO OOS3aHHOCTh MOJpPSAYMKA IO
BBITIOJIHEHUIO Pa0OTHI.

PaGora pmomkHa OBITH BEIIIOJHEHA II0 3aJaHUIO0 3aKa3dydka, T.€. B
COOTBETCTBUM C TEMH TPEeOOBAaHUSMHU, KOTOPbIE 3aKa3UMK ONPEAEIUI B JOTOBOPE,
TEXHUYECKOM 3aJIaHUU, MPUJIATaeMOM K JIOTOBOPY, WJIM KBUTAHIIUA B JOTOBOPE
OBITOBOTO TIOZIPSTA.

[Mogpsigurik 00s13aH  BBIMOJHUTHL paboOTy AO0OpPOKAueCTBEHHO, T.e. 0e€3
HEJOCTaTKOB, JENAIOIINX HCIOIb30BAaHUE M3TOTOBJICHHOW BEIIM MO HAa3HAUYEHUIO
HEMPUTOAHBIM, a Takke B  TOYHOM  COOTBETCTBUM C  3aJaHUEM
3akazuuka.OTCTyIJIEHUE MOJPSAYUKOM OT OOYCIOBJIEHHOTO J10roBOopoM (hacoHa
IJIaThsl WIM MAJIbTO, BHENTHETO BHa, OGOPMIICHHS WM pa3Mepa MeOenw WiIn
J0Ma, XOTS W He TMPEensATCTBYET MCMHOJIb30BAaHUIO pe3yJbTaTa paldoThl IO

HAa3HAYCHHIO, SBJIACTCS HAPYIICHUCM 3adJlaHUA 3dKa34duKd, a CJIICAOBATCIIBHO, U
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noroBopa. OIHaKoO 3alaHue 3aKa3yuKa B BOIIPOCAX, KACAIOIUXCA TOJHOCTH H
IPOYHOCTHU pabOThl, HE ClIeyeT aOCOMIOTU3UPOBATD.

KauecTBO BBINMOIHEHHON MOAPSAYUKOM pabOThl, T.€. JOCTUTHYTOTO UM
pe3ynbTara, JOJDKHO COOTBETCTBOBATH YCJIOBHSM JOroBOpa MOApsAna, a IpH
OTCYTCTBUM WJIM HENOJHOTE YCIOBUM J0roBopa —TpeOOBaHUSIM, OOBIYHO
IpeIbsBISEMBIM K pab0TaM COOTBETCTBYIOLIETO poza. Cle10BaTeNbHO, €CIIU UHOE
HE MPEIyCMOTPEHO 3aKOHOM, HWHBIMM IIPAaBOBBIMM aKTaMH WJIU JIOTOBOPOM,
pe3yJIbTaT BBINOJIHEHHONM paboThl JOJKEH B MOMEHT Mepefaud 3aKa3uuKy
o0nanaTth CBOWCTBAMH, yKa3aHHBIMH B CaMOM JOTOBOPE WM OINpeAeCHHBIMU
0OBbIYHO TpeAbSIBIIEeMbIMU TpeboBaHusMHu. Kpome Toro, B mpeaenax pazyMHOIO
CPpOKa OH JOJDKEH OBITh TPUTOJHBIM JJI  YCTaHOBJIEHHOIO JOTOBOPOM
UCITOJIb30BAHUs, & €CIIM TAaKOE€ MCIIOJIb30BaHUE JOTOBOPOM HE MPETYCMOTPEHO, IS
0GBIYHOTO HCIIOJIB30BAHMS PE3yNIbTaTa PabOThI TAKOTO POA’ .

[IpestoMupyercsi, 4TO NOJAPSAYMK, B OTJIIMYME OT 3aKa3uuka, SBISAETCA
CIELUAJUCTOM B MOPYYEHHOM eMmy jnene. [loaromy Ha moapsIuumka BO3JIaraercs
ocobast 0053aHHOCTb CBOEBPEMEHHO IMPEAYNpEeIuTh 3aKazuhMka O TOM, 4YTO
coONIOZICHNE yKa3aHWW TOCIAEAHEr0 TPO3UT TOAHOCTH WM  MPOYHOCTHU
BBINOJHSAEMONW palOoThl. Eciau 3aka3uvk He U3MEHUT YKa3aHUH O crocobe
BBINIOJIHEHMSI pabOThl B COpa3MEpHbI CpPOK, MOAPATUMK BIPAaBE OTKA3aTbCA OT
JIOTOBOpa M MOTPeOOBaTh BO3MEIICHUS YOBITKOB, IPUYMHEHHBIX MPEKpaIICHUEM
JI0TOBOpA.

Cornacno 1. 1 ct. 722 I'K P® 3aKk0HOM, HHBIM IPaBOBBIM aKTOM, IOTOBOPOM
NOJIpsiia UK 00bIYaeM JeI0BOT0 000pOoTa sl pe3yibTaTa paboThl, BHIIOJHEHHON
HOJIPSIAYUKOM, MOXKET OBbITh IIPEYCMOTPEH CPOK, B TEUEHUE KOTOPOTO OH JOJDKEH
COOTBETCTBOBATh YCJIOBHUSAM JOrOBOPA O Ka4eCTBE (TapaHTUHHBIN CPOK).

Hapsiny ¢ TpeboBanusiMM, coaepXkallUMUCA B  JIOTOBOpe, padoTa,
BBITNOJIHAEMAsT MOJAPSAYMKOM, JOJDKHA COOTBETCTBOBaTh TpeOoBaHusaMm ['OCTa

(rocygapcTBeHHbIA  cTaHAapT), 1Y (TeXHUYECKHE YCJIOBUSA) WJIM HWHOMU

3% Cyxanos E.A. I'paxganckoe mpaso. M., 2014. C. 616.
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HOPMATHUBHO-TEXHUUECKON JOKYMEHTAIlUU, & MPU OTCYTCTBUU TAKOBOW— OOBIYHO
IpEIbSIBISIEMBIM TPEOOBAHHSIM.

PaboTa nomkHa BRIMOTHATHCS U3 MaTepuala MoAPSTUMKA U €ro CPEACTBAMH,
€CJIM MHOE HE YCTAaHOBJEHO 3aKOoHOM i jaoroBopoMm (m. 1 ct. 704 'K PD).
VYyuThiBas AUCIO3UTUBHOCTH JAHHOW HOPMBI, 3aKOH MPEAYCMAaTPUBAET Pa3InYHbIC
npaBuia B 3aBUCUMOCTU OT TOT0, U3 YbEro MaTepuasa padoTa BIMOIHSIETCS.

[lompsiaunk 00sA3aH TPHUHATH BCE MEPHI K OOECIEUEHUIO0 COXPAaHHOCTU
BBEPEHHOI'0 €MY 3aKa3uMKOMHMYIIECTBA, U HECET OTBETCTBEHHOCTh 3a BCSKOE
yIIylIeHHe, MoBJeKIIee 3a co00il ero yrpaty uinm nospexaenue (cr. 714 'K PO).

[lompsiaunk HeceT OTBETCTBEHHOCTh 3a COXPAaHHOCTh HE  TOJIBKO
NEPEeaHHOr0 €My 3aKa3YMKOM MaTepualia, HO U JIPYroro MMYyIIECTBa 3aKa3uuka,
NPEIOCTABIEHHOTO JJIsi €r0 PEMOHTA, YIYYIIeHHUS JUOO BBINOJHEHUS HHOU
paboThI.

[Toapsiuuk He HEeCeT OTBETCTBEHHOCTH 3a CIIy4aillHYI0 TrMOesib UMYIEeCcTBa
3aKa34MKa, MOCKOJbKY OTBEYAET TOJIBKO 3a cBOM ymyuieHus. [1o oOuiemy npaBuity
OH 00s13aH 3a00TUTHCA 00 MMYIIECTBE 3aKa3uMKa, KaKk U O CBOEM COOCTBEHHOM,
coOirofast 0ObIYHBIE MEPBI PETOCTOPOKHOCTU. OTHAKO JOTOBOPOM MOXKET OBITH
pPeayCMOTPEHA U crielaibHasi 0043aHHOCTh MOAPSATUMKA COOI0IaTh KaKhe-Tu00
JOTIOJTHUTENbHBIE TPEOOBAHMS 3aKa3UMKa, KaCAIOIIHUECs OXPAHbI €r0 UMYIIECTBA.

[Ipuaumast OT 3aKa3uumka MaTepual, MOAPSAAUYUK O00s3aH BBINOJIHUTH
onpeneneHHbie TpeboBanus. OHM pa3NUYalOTCSd B 3aBUCUMOCTH OT TOTO, KTO
SBIIACTCS 3aKa3YMKOM: TPAKIAHUH UM OpPraHu3alIus.

Puck cnyuaiiHoil ruOenu WiIM TOpPYM MaTepuanoB, OOOPYAOBAHMUA,
nepeaHHoN 11 nepepaboTky (00pabOTKH) BEITU HIJIM HHOTO UCIIOJIB3YEeMOro s
BBITIOJIHEHHSI IOTOBOPa MMYILECTBA HECET MPEIOCTaBUBINAsg UX CTopoHa (m. 1 crT.
705 TK P®). Ilpu rubenu wim mopye Marepuajia BCIAEJACTBHE Ciydas WIU
HEIMPEOIOIMMON CHIIbI JIMOO MHBIX OOCTOSATENBCTB, 32 KOTOPbIE HU 3aKa34MK, HU
HOJIPSIAYMK HE OTBEYAIOT, BOSHUKIIIHME B pe3yJIbTaTe rMOeNn Wik MOpYM MaTepHraa
yOBITKH OTHOCSITCSI Ha cueT COOCTBEHHMKA MaTepuaia Uid MHOTO MCIOJb3yEeMOIo

UMYLIECTBA.
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OcHoBHbIE OOS3aHHOCTH 3aKa3uMKa COCTOSAT B yIUIaTe BO3HArpPakICHUs
NOJPSAYMKY W TPUHATUM BBIMOJIHEHHON paboTel. O0e 005S3aHHOCTH TECHO
CBS3aHBbI, TMOCKOJbKY, IO O0OmeMy mpaBuily, 3aKa3uyuK O0Osi3aH OIUIATUTH
BBIMIOJIHEHHYI0 paboTy MO cJade Bceil paboThl MOAPSIIYMKOM. 3aKOHOM HIIU
JIOTOBOPOM ~ MOKET OBbITh MPEAYCMOTPEH W HMHOW TMOPSAOK  BBIILJIATHI
BO3HarpaxjaeHus. MlaTepecam 3akazurka HanboJiee COOTBETCTBYET OIuiaTa paboThl
0 €€ BBIMOJHEHUH B 11eJIoM. OJTHAKO 3TO MpaBUIIO, MpeaycMoTpeHHoe 1. 1 cr. 711
['K PO, sBnsieTcss AUCNIO3UTUBHBIM. 3aKa3UMK MOKET OTUIATUTH PA0OTY MOJHOCTHIO
IpU 3aKJIIOUYEHUU JTIOTOBOpA JIMOO BBHIIUIATUTH aBAHC, MPOMU3BENS OKOHYATEIbHBIN
pacuer 1o caaue Bceil paboThl B LIETIOM.

[loapsmuuk ke BIpaBe TpeOOBATh BBIIJIATHI BO3HATPAXKIACHUS IPU
3aKJIIOYEHUU JIOTOBOpAa WJIM aBaHCa TOJBKO B ClydasX U  pa3Mmepe,
PEAYCMOTPEHHBIX 3aKOHOM WJIM IOTOBOPOM MOAPSIIA.

WNuTepecsl moapsIunKa B MOJTYYEHUU MPETyCMOTPEHHON TOTOBOPOM IEHBI
3alUINAIOTCA TMyTEM MPEAOCTaBICHHUs] €My TpaBa HayAepKaHHe,KaK pe3yibTara
paboThl, TaK M UMYIIECTBa, MPUHAMIEKANIETO 3aKa34YUKy M MepeaaHHOro
HNOJPSIAYMKY U1l BBIMOJHEHUS paboT, BIUIOTH JO YIJIaThl 3aKa3uUKOM
COOTBETCTBYIOIIMX CyMM (cT. 712 T'K PD).

[Ipu npUHATUYU BBITIOJHEHHON paOOThI 3aKa34uuK 00s3aH OCMOTPETH €€ U IPH
oOHapyXEHUH SBHBIX OTCTYILJICHUI OT YCIOBUW JOTOBOpA, YXYAIIMBIIUX PaboTy,
VIA MHBIX HEOCTATKOB B PAGOTE HEMEUICHHO 3asBUTh 00 3TOM MOAPSIUHKY .

O HegocTaTkax, KOTOpPblE HE MOINIM OBbITh OOHApPYXEHBI MPU OOBIYHOM
crocobe mpUHATHS PadOThI, 3aKa3UMK O0s3aH 3asiBUTH MOAPSIUYUKY HEMEIJIECHHO
1o ux oOHapykeHuu. [Ipu HEBBIMOIHEHUHU 3TOTO MPaBUIa, 3aKa3YUK TEPSIET MPABO
B JajbHEHIIEM CChUIaThbCsl HA HEAOCTaTKH pPAaOOThI, KOTOpbIE MOTJIH OBITH
YCTaHOBJICHBI TPU OOBIYHOM CIIOCOOE €€ MPUEMKH.

3aKa3uuk, OOHAPY UBIIKK TOC]Ie TPUEMKU PabOThl OTCTYIUIEHHSI B HEH OT

A0roBopa nmoapsAajaa Ujinu MHBIC HEAOCTATKU, KOTOPLIC HE MOTJIN OBITH 06H3py>KeHbI

“Cremanos C.A.I'paxaanckoe mpaso. M., 2016.C.177.
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npu OOBIYHOM CHOCO0€ MPUEMKH (CKpBIThIE HEIOCTAaTKH), 00si3aH H3BECTHUTH
MOPSTINKA 00 3TOM B pa3yMHBIN CPOK 10 ux obHapyxennw (11. 4 ct. 720 'K PD).

JIecTBYIOIIMM ~ 3aKOHOJATEIbCTBOM  HA  MOAPSAYMKA  BO3JIAraeTcs
JIOTIONIHUTEbHAS ~ O0S3aHHOCTh MO  Mepefaye  3aKka3uuKy  HMHGpOpMaIuw,
Kacarollelcsl HKCIUIyaTallMM WM WHOIO HKCIOJIb30BaHMS MPEAMETa J0roBopa
noapsiaa (ct. 726 'K P®). Emie onna HopMa o niepegade nHGOpMaIy HarpaBieHa
Ha OXpaHy KOMMEPYECKOM TaWHbl, CTAaBUIEHW W3BECTHOM CTOPOHAM MpU
BBITIOTHEHUHU JoroBopa noapsiaa (ct. 727 'K PD).

[Ipu BblONHEHWH pabOThl 3aKa3uWK BIpaBe, HE BMEIIMBAsACH B
XO35ICTBEHHYIO CaMOCTOSITENIbBHOCTh MOJAPSAIUMKA, KOHTPOJIMPOBATH BBIIIOJHEHHUE
paboT, naBaTh YyKa3aHUs O CHOCOO€ UX BBIMNOJHEHUS, KOHKPETU3UPOBATH
TpeOOBaHUS K PE3yJIbTaTy BBIIOJHAEMON pabOThl, HE U3MEHSIS CYIIECTBA 3a/1aHUS.
DTO NOpaBO NPEAOCTABIEHO 3aKa34MKy C LEJNbI0O CBOEBPEMEHHOTO BBISBICHUS
OTCTYIUICHUHN MOAPSATYMKA OT YCIOBUN JOTOBOPA, CPOKOB BHITIOJIHEHHS pabOThl U
yCTpaHEHUs 3TUX HapylleHuH. Tak, eciu B X0J€ BBINOJIHEHUS PaOOThl 3aKa3UUKY
CTaHET OYEBMJIHO, 4TO paboTa He OyJeT BBHINOJHEHA HAJUICKAIIUM O00pa3oM,
3aKa34MK BIIPAaBE€ BMEIIATHCS, YCTAHOBHUB NOJAPSIUUKY pPAa3yMHBIM CpOK s
YCTPaHEHUsI HENOCTATKOB, €CIM JK€ MOAPSAYMK HE HCIPABUT HENOCTATKU K
YCTAaHOBJIICHHOMY CpOKY, 3aKa3uMK BIpaBe OTKa3aTbCsi OT JIOroBopa Judo
NOPYYUTh UCHPABICHUE PabOT JPYroMy JIMIy 3a CUET MOJAPSIAYMKA, @ CBEPX TOTO
noTpedoBaTh Bo3melleHus yObITKOB (11. 3 cT. 715 T'K PD).

[IpaBo KOHTpOJIA, NPEIOCTABICHHOE 3aKOHOM 3aKa34MKY, CBHJIETEIbCTBYET
0 €ro akKTHBHOM POJIM IPH BBINOJHEHUU padboThl. Kpome Toro, 3akoH Bo3naraer Ha
3aKa3uuka OOA3aHHOCTh OKa3bIBaTh COACHCTBUE MOJAPSTUMKY B BBIIOJHEHUU
paboThl Ha YCIOBHSX, MPEIyCMOTpeHHbIX noroBopom (ct. 718 I'K P®), a
NOAPSIAYUK BIIPABE MPHUOCTAHOBUTH HUCIIOJIHEHHWE OOTOBOpPA IPU HEBBIIOIHEHUU
3aKa34YuKoOM CBoMX o0si3aHHOCTEH (cT. 719 'K PD).

B Hacrosiee Bpemsi B Hay4HO TUTEpaType U Cy1eOHOM MpaKkTUKe OOJIbIIOE
BHUMAaHUE YJEJSETCS BONPOCY OTHECEHHUS K CYIIECTBEHHBIM YCIOBUSIM JIOIOBOpa

nojApsiaa ero cpoka. [lo MHEHUIO CyliOB, Jii OTHECEHHUS CPOKa K CYIIECTBEHHBIM
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YCIOBUSIM JIOTOBOpa TOApsiia HEoOXOoOuMO TpsAMOE YKa3aHHE Ha 3TO B
cootBercTByrOIMX cTarhsix ['K P®. Ilocne npunstus [lpesunnymom BAC PD
MH(POPMAIIMOHHOTO0 THCbMa 0T 25 Hos6ps 2008 toma Ne 127! cymsr cramm
IPU3HABATh CPOK CYILECTBEHHBIM YCIOBUEM JOTOBOPA MOJPAAA, TOCKOJIBKY B II. 6
MH()OPMAIMOHHOTO MHUChMa OTMEYAJIOCh, YTO JOrOBOp MOApSAA HE SBIsSETCA
3aKJIFOYEHHBIM B CBSI3H C TEM, YTO CTOPOHBI HE COTJIACOBAJIM YCIIOBHS O HAYAJIIBHOM
U KOHEYHOM cpokax BbimonHeHus pabot. Ilo muenuio K. Konpgpamesa, «B
JIOTOBOPE TOJAPSAJA JOKHBI OBbITh YKa3aHbl HayalbHBIA W KOHEYHBIH CpPOKU
BBIMIOJIHEHHSI pa0boThI, 0 ueM ropoputcs B 1. 1 ¢t. 708 'K PO. Ilpu sTOoM B cuiycr.
190 TK P® cpox MOXET ONpenensiTbcsl KaJleHIAapHOM NaTOd WIM HCTEYEHUEM
nepuoaa BpEMEHU, KOTOPBIM HCUUCIIAETCS FOJAAMH, MECSLAMU, HEAEISAMHU, THIMU
WIM 4YacaMd, a TaKXKe YyKa3aHheM Ha COObITHE, KOTOpPO€ AOKHO HEH30eXKHO
HacTynuTh. [loaTOMYy mpu corjacoBaHUM CPOKOB BBIMOJHEHUS pabOT cieayer
YKa3bIBaTb KOHKDETHbIE KajeHJapHble AaTbl. OIHAKO HA MPAKTUKE TAKOE HE
BCErJa BO3MOYKHO B CHJIy pa3MuHbIX nNpuyuH. K mpumepy, cTOpOHBI MOCTaBUIN
HAyaJo BBINOJHEHUS paboT B 3aBUCHUMOCTb OT AaBAaHCHUPOBAHUS AITHX padoT
3aKA34MKOM HJIM NePEaul CTPOUTENHHON IUIONIAAKH MOAPSIUIHKY» ~. B CBSI3H ¢
TUM BO3HHUKaJl BOIPOC, HACKOJIBKO T€ WM HWHBIE JEHCTBHUS CTOPOH JOTrOBOpa
NOJPAJA, C KOTOPBIMU CBS3BIBAETCSI HAYAJIO BBITIOJIHEHUS pa0OT, MOKHO OTHECTH K
COOBITHSIM, KOTOPBIC HEM30EKHO JTOJDKHBI HACTYNHTh. HE00X0IMMO OTMETUTH, YTO
no3unusi BAC PO nHamuia cBoe moATBEpKICHUE B CyAeOHBIX akTax BepxoBHOro
Cyna P®. Tak, B Onpenenenuu BepxoBaoro Cyna P® o103 despans2015 romalNe
52-KI'14-1"yka3ano, uTo, paspeast BOIPOC O 3aKITI0USHUNIOI0BOPA, CY IODKEH
ObLJT OIIEHUTh OOCTOATENHCTBA JieJla B UX B3aUMOCBS3M C YYETOM TOTO, YTO €CIU
CTOPOHBI HE COTJIacOBaJlM Kakoe-IHOO YCIOBUE JOTrOBOpa, OTHOCSIIEECS K
CYILIECTBEHHBIM, HO 3aT€M CBOWMMH JCHCTBHUSIMU IO HCIOJHEHUIO IOrOBOpPA U €0

IMPUHATHUIO (I)aKTI/I‘{CCKI/I BBIIIOJIHUJIM TaKO€ YCJIOBHC, TO JOTOBOP CUHTACTCA

! Mudopmarmonroermcesmo IpesumymaBAC P®or 25H0s6ps2008roqa Ne 127«0630p MpaKTHKHIPHMEHEHHS
apoutpaxaeiMucygamu ctatbul0 pakmanckorokomekca Poccuiickori®@eneparum» //Bectauk BAC P®. 2012. Ne
2.Cr.58.

* Konapames K. CpokgoroBopa MOAPSIAKaK CyIIECTBEHHOCYCIOBHE: HOBHICTCHACHIMN B CyIeOHOMMPAKTHKE
/ITpymoBoe mipaBo. 2015. Ne 7. C. 45-54.

? OnpenenenneBepxosroro CynaP® 0103 depamsi2015 Ne 52-KI'14—1. JlokyMeHTOGHIMAIBHO He OTyOIHKOBAH.
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3aKIIOYEHHBIM. TakuM  00pa3oM, CpOK BBIIOJHEHHS paboOT  SBISETCS
CYLIECTBEHHBIM YCIOBUEM JIOTOBOPA NOAPSNA, YTO BJIEYET HE3AKIKOYEHHOCTH
JIOTOBOpa MOJpsJa B Cilydae OTCYTCTBUS YcCiIoBUS O cpoke. Hecmorps Ha
UMEIONIYIOCS CyIeOHYI0 MPAKTUKY, TOCTATOYHO IIUPOKO TPAKTYIOIIYIO CIOCOOBI
ONPENCIICHUSI CPOKOB B JIOTOBOpAaxX MOAPsAA, CTOPOHAM MPH COINIACOBAHUU
COOTBETCTBYIOIIMX YCIOBHUM PEKOMEHAYETCS IO BO3MOXHOCTU OIPEIECIAThH
HAYaJIbHBIA M KOHEYHBIM CPOKH BBITIOJIHEHHS pabOT KaneHmapHoi gatoir. Ciemyer
OTMETUTH, YTO BBIJICJICHUE B paMKaxX MHCTUTYTA MOAPSAAa HOPM, IPUMEHHUMBIX K
0€3BO3ME3HBIM TPABOOTHOIICHUSM TOW >K€ HANPABICHHOCTH, MPEICTABISET
co00il CIOXHYIO 3a7ady, pelIeHHE KOTOPOW Ha MpaBONPUMEHUTEILHOM CTaauu
ypeBato  ommbOkamu. [lostomy  OGojee  mpaBWUIIBHBIM  MPECTaBISETCA
dbopMupOBaHHE HWHCTUTYTa «0E3BO3ME3IHOTO TMOAPAIa» Ha 3aKOHOJATEIbHOM
ypoBHe. ['maBa 37 'K PD He comepkuT Kakux-Iu0O CHeIUalbHbIX MPaBUI O
dbopme noroBopa mMojApsAna, COOTBETCTBEHHO, TpeOoBaHUs K (opme a0roBopa
noApsiia ONPENENsIoTCsS B COOTBETCTBMM co cr. cr. 160, 161 I'K PO.
Kak yrBepxknaer [.B. I'ynkos, «mnoaasistoniee OOJIbIIMHCTBO JOTOBOPOB MOAPSIA
COBepIIaeTCs UMEHHO B MUCHbMEHHON (hopme, 4TO OOYCIIOBJICHO, MPEXKAE BCETO,
HEOOXOAMMOCTbIO (DUKCAIlMM TaKOro YCJIOBHUSA, KakK TMpeaMeT, KOTOpbId B
MOJABISIONIEM GOJIBIIMHCTBECTYYAeB OIHCATh YCTHO MPOCTO HEBOMOKHOM . ITo
MHeHUIOB.A. XoxnoBa:«['K P® Bbeigenser dersipe BuAa AOTOBOpA MOJAPANA:
JIOTOBOP OBITOBOrO MOJPSJA, CTPOUTENIBHOIO MOAPSANA, JOTOBOP MOApsaa s
FOCYAapCTBEHHBIX U MYHHUMIIAIBHBIX HYXKJ, TOAPS HA BBINOJHEHUE MPOCKTHBIX
U M3BICKATEIhCKUX paboT. EamHbi Kiaccu(UKAIMOHHBIA KPUTEPH JOTOBOPA
nojpsia OTcyrcTByeT. J[Jis OJHUX JOTOBOPOB ATO CHEIHUATIbHBIM CYyOBEKTHBIN
coctaB (OBITOBOM TOAPSAN, TOAPSAHBIE pPaOOTHI IS TOCYAAPCTBEHHBIX U
MYHUIMNAIBHBIX HYXA), a IS JAPYrHMX— Xapaktep padoThl (CTpOUTEIbHBIN
MOJIPsI, TPOCKTHBIE U U3BICKATEIIbCKUE pa60TBI)>>45. Xots 'K PO He nperenayet

Ha IIOJIHOC TIICPCUMCIICHUC BCCX BHJIOB JOIOBOPOB IOApPsAdd, TEM HC MCHCEC,

“Iynxos J.B. OnbIThIMHBAIHCTHICCKOTO HecnenoBanns: COOpHHK crateil. M., 2016. C. 448.
45X oxs108 B.A. Oo0mme monoxeHns10000s3aTeabCcTBax: Yuebnoe nocoodue. M., 2015. C. 288.
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JNEUCTBYIOIIMM 3aKOHOJATEIbCTBOM MPEIyCMOTPEHO KpailHE HE3HAYUTEIbHOE
KOJIMYECTBO PA3HOBUAHOCTEM JAOTOBOPOB mnonapsAna, koropeie B 'K P®D He
yOOMsHYThl.  Yaiie  BCero  3aKOHOM  YCTAaHaBJIMBAIOTCA  OCOOEHHOCTHU
pPEryIMPOBAHHUS OTHOLIEHUH CTOPOH M3 JOroBOpa MOAPANAa B 3aBUCUMOCTH OT
oco0eHHOCTell ero mnpeamera. JloroBop mnoapsiga Mo oOueMy MpaBUily He
00yCJIOBJIEH JIMYHOCTHIO moApsauuka. [lockonbKy O0O0S3aHHOCTh MOAPSATYMKA
BBIMIOJIHUTH Pa0OTY JIMYHO MOXKET OBITh MPEIYCMOTPEHA 3aKOHOM WJIH JOTOBOPOM
(n. 1 ct. 706, ct. 770, 780 I'K P®), mpu OTCYyTCTBUM MPSIMOA OTOBOPKH O JINUHOM
UCITOJIHEHUH JOTOBOPA MOJAPSIUYUK BIPABE BBICTYIUTH B KAUECTBE FE€HEPAIBHOIO
NOApSAIYMKAa M NIPHUBJIEYb K MCIOJHEHUIO JOrOoBOpa MOApPsAAa APYTHX JIML —
CyOmOIPSATUYMKOB, 3aKIIOUMB C HUMH J0ToBOphI cyomoapsiaa (cr. 706 'K PD).
KakormeuarorT.B. 3sipsinoBa, E.E.KokmapoBa, «Hanu4yue B 00bEKTE MOAPSTHOTO
00s13aTeNbCTBA ABYX HEPA3PHIBHO CBA3AHHBIX AJIEMEHTOB (paboTa U ee pe3ysbTar)
0o0yclaBiIMBaeT TO, YTO OCHOBHOE CYOBEKTHBHOE MpPaBO 3aKa3uMKa B HA3BAHHOM
JIOTOBOPE COCTOUT U3 JIBYX MPaBOMOUYHK— BO3MOXKHOCTH TPeOOBaTh BBIMOIHEHUS
paboTbl W BO3MOXHOCTH TpeOoBaTh caauu pesyiapTata padotel. OpHaxo,
MOCKOJIBKY Ha MOMEHT 3akJIO4YeHHs] JOroBopa MoApsiAa pe3yiabTaT paboThl
OTCYTCTBYET, 1O TOJIYYCHHS MOAPATIYMKOM JA@HHOTO pe3yjbTaTa IMpaBOMOYUE
TpeGOBaTh €ro CIauM CYIIECTBYET y 3aKa3uMKa JIMIIb B aOCTPAKTHOM BHue» . B
ClIy4ae HOPMaJIbHOTO PAa3BUTHA MOAPSAIHOIO NPABOOTHOIIEHUS (IIPU BBINIOJHEHUN
NOAPSATIMKOM pabOThl C TIOCTHKEHHUEM COIJIACOBAHHOIO PE3yJibTaTa), Ha3BaHHOE
IpaBoOMOYME MOIUPUIUPYETCS B JACUCTBUTEIBHYIO BO3MOXKHOCTb, TO €CThb Y
3aKa34MKa MOSBISETCS MPaBoO TPeOOBATh Cauu pe3yabTaTa paboThlI.

[logBoast WTOrM NPOAHATU3UPOBAHHBIX B HACTOAIIEH TIJIaBe BBIMYCKHOM
KBaJM(PUKAIIMOHHOW pabOThI OJIOKEHUH, HEOOXOIUMO YKa3aTh CIEAYIOIIEE:

1. JoroBop noapsijia UMeeT IITUTENbHYIO UCTOpHUI0. by nyunieranuzoBanenie
PUMCKUM IPaBOM, OH COXPAaHSET CBOI AaKTyallbHOCTh M MPAKTUYECKYIO BOC
TpeOOBAaHHOCTh U B HACTOSIIUIN MEPHOJ], CTaBs Mepe] 3aKOHOJaTesIeM 3a/ady 0

COBCPHICHCTBOBAHHIO COOTBETCTBYIOIKUX HOPMATHBHBIX HpCI[HHC&HI/Iﬁ.

* 3pipstnoBa T. B., Kokmaposa E. E. DkcriepTr3agoroBopoB cTponTeIbHOro moapsiaa. M., 2015. C. 32-40.
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2. Kak u mobas chenka, JOTOBOp MOAPSAIA MPEACTABISIET COOOW BOJEBOM
aKT, O00JaMArONINN MPUCYIIUMH €My CTelUPUIECKUMHA 0COOEeHHOCTsIMU. [Ipruem
JIOTOBOP MOAPSIIa—3TOHE Pa3pO3HEHHBIE BOJIEBbIE JEHCTBUS IBYX WK OoJiee JIUII, a
€IMHOE BOJICU3BSBIICHNE, BEIPAKAIOIIEE UX OOIIYIO BOJIIO.

3. JoroBop mnojpsiia B HACTOSAUIMH TIEPUOJ HMMEET camMoe IIUPOKOe
npumeHeHne.OH HMCHoJIb3yeTcs BCIOAY, TNl peub UAeT O padoTax, MMEIOIIMX
OTIpEICTICHHBIA, OTACIBbHBIA OT HUX pe3yJabTaT; MPU OTOM CTOPOHA, KOTOpas
BBITIOJIHSET Pa0OThI, CaMa K€ UX U OPraHUu3yeT.

[IpenyiaraeTcsiBHECTH CJCAYIOMME HW3MEHEHUSIIO COBEPIICHCTBOBAHUIO
JEUCTBYIOIIEr0 3aKOHOIaTENbCTBRA!

1. bonpiioe mnpakTUYECKOE 3HAYEHHWE MMEET OINpeNeieHHe B JIOrOBOpPE
cpoka pabot, B T.4. Hadana cpoka. CormacHo m. 1 ct. 708 T'K P® B morosope
NOJPSAJA YKa3bIBAIOTCS HAYAJIbHBIM M KOHEYHBIM CPOKH BBIMOJIHEHUS PAOOTHI.
[lenecoobpazno momosuuth 1.1 ct. 708 T'K P® cnoBamu«llpu 3akirodeHuu
JIOTOBOPA YCTAaHABIMBATh KOHKPETHYIO JaTy Mepefayr CTPOUTEIHHON IIIOMIA KM,
NEepPEeYnciIeHrs aBaHca U T.J. JJIsl TOrO, YTOObl UMETh BO3MOXKHOCTh OIPEACIIUTh
JaTy Hadaiga pabory.

2. K coxanenuto, B 3aKOHOJATEJIbCTBE O MOJPSIE HE COOIOACHO €AMHCTBO
TEPMHUHOJIOTHM B ONIPEAEICHUH camoro npeamera noapsaa. Tak, B ctr. 702 'K PO,
KaKk ObUIO YK€ CKa3aHO BBIIIE, TOBOPUTCSA, YTO MPEAMETOM JOTOBOpa MOAPSA
SBIIAIOTCA«PA00TA U €€ PE3yNbTaT», B APYTUX CTAThSIX HA3BIBAECTCS TOIBKO «paboTa
» (. 1 cT. 704, ct. cT. 708 - 710). Heobxoammo ycTpaHUTh JaHHOE MPOTHUBOPEUHE,
BHecs u3MeHenue B 'K PO, ucnpasuts B 11. 1 c1. 704 T'K PO, cr.cT. 708 — 710I'K

P® Tepmun «pabota» Ha «paboTa U ee pe3ysbTaTy.

TJIABA 2 AKTYAJILHBIE TTIPOBJIEMbBI TIPABOBOI'O PEI'YJIMPOBAHUS
JIOTOBOPA TIO/JIPSIJIA
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§ 2.1 IIpoGaemsbl MpaBONpPUMEHEHUSIOTOBOPA OBITOBOTO MOAPSIA

boiTOBOI monps uMeeT Kak, oOlue, Tak U OTIMYMUTENbHBIE C MOAPSIOM
4epTbl M COOTBETCTBYIOLIEE JTUM  pA3IUUYUSAM  CHEUHUAIBHOE IPAaBOBOE
perynupoBanue. JloroBop OBITOBOr0 MOApsAAa OMOCPEAYET OTHOIIEHHUS TIO
BBITIOJTHEHUIO OTHEIbHBIMU MPEANPUHUMATEISAMA WHIMBUAYAIbHBIX 3aKa30B
TpaXJaH, HANPABICHHBIX HAa YJIOBJICTBOPEHHE WX OBITOBBIX WU JPYTUX JIMYHBIX
notpebHocteil. IlomyuyeHHBINE B mpoliecce HCIOJHEHUST Ha3BAaHHOTO JO0rOBOpa
pe3yIbTaT TepenaeTcs ero 3aKkasduky' . TakuM o0pasoM, IOrOBOP OBITOBOIO
HOJpsila OXBAThIBAET HE TOJBKO OTHOIIEHUS TOBApHOTO oOOpalieHusi, HO U
IPOU3BOJICTBA MaTepUATIbHBIX OJar.

JloroBop OBITOBOrO MOApsia SIBISETCS B3aUMHBIM, KOHCEHCYaJIbHBIM H
BO3ME3IHBIM.

JloroBop OBITOBOTO MOApSiAa MOXET BKIIOYATh JJIEMEHTBl JIPYTUX
JIOTOBOPOB M TaKUM 00pa3oM MpuoOpeTaTh 4epThl CMEIIaHHOTO JoroBopa(m. 3 CT.
421 I'K P®). Tak, oTHOIIEHHUSI CTOPOH IO OIJlaTe CTOMMOCTH MaTepuaia (m. 1 cT.
733 TK P®) comepkaT mpu3HaK{ JOTOBOpa KYIUIU-TIPOAAXKH; OTHOIICHHS I10
nmpenocTaBiieHn0 Matepuana B kpeauT (a63. 1 m. 1 ct. 733 TK P®)— npusnaku
JIOTOBOpAa KOMMeEpUYECKOoro Kkpenura. lcnonb3oBaHue B J0TOBOpe OBITOBOTO
HNoJpsiia pa3iuyHOro ponaa (OpMyNISIpOB HIM HUHBIX CTaHAAPTHBIX (HOpM,
IPEMIOKEHHBIX MOAPSIIYUKOM, CBUAETENBCTBYET O HATMYUHA NPU3HAKOB JOrOBOPA
MPUCOEANHEHUS.

JloroBop OBITOBOrO MOAPSAa OTHOCUTCS K YHCIY MyOJUYHBIX JOTOBOPOB
(ct. 426 T'K P®). IlybnuuHOoCTh JOTOBOpa OOSI3bIBACT MOAPSAYMKA BBHITTOTHSATH
paboThl MO JIOrOoBOPY OBITOBOTO MOJpPsiAa B OTHOUIEHUH KaXKIOrO Tpa)KJaaHUHA,

KOTOpBIﬁ K HCMY 06paTI/ITBC$I, N Ha OAMHAKOBBIX YCIIOBHAX, KPOMC CIIY4aCB, KOTr'Aad

" Thrapaun C.B. JloroBopOITOBOTO HoApsia B rpaxaanckoM npasePoccnn //Haydmsie BegomocTrBenropoackoro
rocyaapctBenHoro yausepcurera. Cepust: @unocodus. Commonorus. [Ipaso. M., 2013. C. 74.
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3aKOHOM M WHBIMH MPABOBBIMH aKTaMH JOIYCKAETCs MPEIOCTaBIEHUE JbIOT AJIs
OTJIEIbHBIX KATETOPUH MOTPEOUTENEH.

[Tockonpky Mo o0ueMy OpaBwily HOJAPSAHBIE PaOOThI BBINOJIHAIOTCS U3
Matepuana noapsaurka u ero cpeacrBamu (m.l ct1.704 I'KP®), nocronbky
OTCYTCTBHE y MOAPSIUMKA HEOOXOAUMBIX MATEPHAJIOB SIBJISIETCSI OCHOBAHUEM IS
OTKa3a B 3aKJIIOUeHUM Jorosopa. IIpu 3TOM 0053aHHOCTH MO JIOKa3bIBAHUIO
OTCYTCTBHSI BO3MOKHOCTH BBITIOJTHUTh COOTBETCTBYIOIIME PaOOTHI BO3NIOKEHA Ha
HOJIPSIAYUKA.

[IpaBunamu  ObiTOBOro  obcmyxkuBanust  (m.16-22IIpaBun  ObITOBOTO
06CITyXKMBaHNs) YCTAHOBICHbl OCOOSHHOCTH BBIIONIHEHHS OTJICIBHBIX BHIOB
pabor. Tak, Hampumep, MNOWMB OO0YBH OCYIIECTBISETCS IO OICKHU3aM,
IPEIJIOKEHHBIM MOTPEOUTENEM, a TaKXKe MOJEISIM U3 aibOOMOB, XypHAJIOB U
oOpa3zuam, umeromumMes y nofpsauuka.llo skenanuro norpeOutenst Iomyckaercs
3aMeHa (pacoHa KaOIyKoB, (DypHHUTYpBI, LIBETOBBIX COYETAHUNW U MATEPHAIIOB, O
9YeM JIOJDKHO OBITh yKa3aHo B JoroBope. llpu mpueme u3genuss B XUMYHCTKY B
JOTOBOpE (KBUTAHLMU, NTHOM JIOKYMEHTE) YKa3bIBalOTCS HAMMEHOBAaHUE W3JEIHS,
ero IIBET, BOJOKHHUCTBI COCTaB, KOMIUIEKTHOCTh, (YpHUTYpa, HMEIOIIUECs
neQeKThl, HeyJalseMble MPU XUMHYECKONW UUCTKE, JTOTOJHUTENbHBIE IUIATHBIC
yCIIyTH, OKa3bIBa€MbIE€ C COTJIaCUsl MOTPeOUTENs (anpeTupoBaHue, 1€3010palus,
aHTHCTAaTUCTHYECKass oOpaboTka u apyrue). [Ipu Beimade oTpemMaHTHpPOBaAHHON
OBITOBOM PAaJMORJIEKTPOHHOM ammapaTypbl, OBITOBBIX MalllMH W IpHOOpPOB
HNOJPSIAYMK O0053aH HMX OCMOTPETh U MPOJEMOHCTPUPOBATH MOTPEOUTENIO HX
paGoty.B nmoroBope (KBHUTaHIIMM, WHOM JOKYMEHTE) O BBIIIOJHEHUU PabOT O
PEMOHTY M HM3TOTOBJICHUIO IOBEJIMPHBIX W3JEIMM M3 APAarolEeHHBIX METauIOB U
JParolieHHbIX KaMHEH MPOU3BOIUTCS ONMKcaHue padboT (C MPHIIOKEHNEM dCKH3a 3a
HOJIUCBHI0 MOTPEOUTENS), a TAKKE IPArolieHHbIX KaMHEH ¢ yka3aHUeM (OpMBI,

pasmepa, Macchl, LiBeTa, 1e(PeKToB.

®[TocranosrennellpaBurenseta Poceniickoii®enepamun orl5 aerycral997 roma Ne 1025 «OGyTBep:KIcHHH
ITpaBunOeITOBOTO 00CTy)KNBaHUSHACEIICHHS B Poccutickoit®enepanuny // Cobpanue
3akoHonarenscTBaPoccuiickoit @eneparuu. 2014. Ne 34.Ct. 3979.
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Kpome TOro, myOGmuyHOCTH H0OTOBOpa OBITOBOrO MOApsAIa HajaraeT Ha
NOJpsiAYMKa OO0S3aHHOCTh A0 3aKJIIOYEHHs] JOrOBOpa MPEJOCTaBUTh 3aKa3uHKy
HEOOXOAMMYIO JOCTOBEpPHYIO MH(OpMaIuio o npejaraeMol pabore, ee BUAAX U
00 0COOEHHOCTSIX, O IIeHE U (hOpME OIIAThl, UHBIE OTHOCSIIUECS K MPEaMETY
norosopa ceeaenus (1. 1 cr. 732 'K PO).

B Hacrosiniee BpeMs BaKHEWIIMM MCTOYHUKOM MPABOBOTO PETYIHPOBAHUS
noroBopa OerToBOTO TToApsina sipnsiercs 1. 37 'K PO.

VYyacte B J0roBope OBITOBOrO MOApsiAa TpaxaaHHHA, Kak Oosiee ciaboit
CTOPOHBI [0 OTHOIICHUIO K NOJAPSAIUNKY, KOMIIEHCUPYETCS pACIPOCTPAHEHUEM Ha
OTHOIICHHUA N0 OBITOBOMY TMOAPSIY HOPM O 3allUTe TMpaB NOTpPeOUTENEH.
Cornacno 1. 3 ct. 730 'K P® K oTHOIIEHUSIM IO IOTOBOPY OBITOBOTO MOJIPsi/ia, HE
yperynupoBanHbiM [ 'K PO, npuMeHsI0TCs 3aKOHBI 0 3aIUTe TTPaB MOTPEOUTENEH 1
WHBbIE MPABOBbIC AKTHl, MPHUHITHIE B COOTBETCTBUU C HUMH, T.€. 3aKOHOAATEIb
OT/IaeT MPUOPUTET B PETYIMPOBAHUU OTHOILICHUM 1O JOTOBOPY OBITOBOIO MOAPSIA
HopMam 'K P®: o6mim mostoskeHusiM 0 oApsie, O TOTOBOPE, 00 00sA3aTeNIbCTBAX,
0 clIeJIKax; OOIIMM HavyaJloM TPa)KJaHCKOTO 3aKOHOAATENbCTBA. 3aKOHOAATEIbCTBO
0 3allliTe MpaB MOTpeOUTENel uMeeT cyOcuIuapHOe MPUMEHEHUE K OTHOIICHUSIM
10 JIOrOBOPY OBITOBOIO MOAPSI/IA.

PaccmoTtpum npumep cyneOHON TPaKTUKH:

I'paxkmannn  X. 3axmounn ¢ Ka3zaHCKMM  MEAMKO-MHCTPYMEHTAIBHBIM
3aBOJIOM JOTOBOpP OBITOBOIO MOJAPSJa HAa CTPOUTENHCTBO Ha JOJIEBBIX Hauajgax
noma. Bo wWcmnonHeHuWe 0roBopa OH BHEC HA PACUETHBIM CYET MOAPATIMKA
OTNpECNICHHYI0 CYMMY JI€HEr, a €My B COOCTBEHHOCTh ObLIa MpEAOCTaBJICHA
TPEXKOMHATHAasl KBapTHpa B yIOMSIHYTOM Jome. OOHapy uB, YTO KBapTUpPA UMEET
CYILIECTBEHHbIE HEOCTATKH, X. OOpaTUJICS B CyJ C MCKOM K 3aBOJY O 3aMEHE
KBapTHUPbI, B3bICKAHUM HEYCTOWKH, BO3MEIIEHHH YOBITKOB M KOMIICHCALIUU
MOPAJILHOTO Bpea.

[Ipe3nanym BepxoBHoro cyna PecryOnuku Tartapcran
BOIPEIeNICHUUCY1I€OHON KOJJIETUH OTMEHMII, COCJIaBIIMCh HA TO, YTO B CHIIY 1. 3

ct. 730 TK P® 3akoHbl 0 3amure MpaB MOTpeOUTENEH MPUMEHSIOTCS K TeM
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OTHOIIIEHUSIM TI0 JOTOBOPY OBITOBOTO MOAPsA, KOTOphie He yperymupoBaHbl ['K
P®. TlocnenctBusi oOHapyXeHHs HEIOCTATKOB B BBIMIOJHEHHOW padoTe IO
YIOMSIHYTOMY J0TOBOpY mnpeaycmoTpenbl c¢T. 737 I'K P®, cormacHo kotopoit
UCTeIl HE BIIpaBe NPEIbsIBUTH TPEOOBAHNE O 3aMEHE KBAPTUPHL, U B IAHHOM CITyyae
3akoH «O 3amure rnpas MOTpeOUTEICH» NPUMEHEHUIO HE MOJJICKHUT.

Mexnay tem B cootBeTcTBUM cO CcT. 737 'K PD B ciyuae oOHapykeHUS
HEJIOCTaTKOB BO BpEMsI TMPUEMKH pe3yJbTara pabOThl WIM BO BpEMS €ro
WCIIOJIb30BAHUSI 3aKa34MK MO JOroBOpY OBITOBOTO MOJpsiAa MOXKET B TEUEHHUE
00X CPOKOB, nepeyucieHHbiX B ¢T. 725 'K P®, a npu Hanuumm rapaHTUHHBIX
CPOKOB B TEYEHHE 3THUX CPOKOB IO CBOEMY BBIOOPY OCYIIECTBUTH OJHO U3
npeaycMoTpeHHbIX B ¢T. 723 'K PO npap nubo moTpeboBaTh 0€3BO3ME3THOTO
MOBTOPHOTO BBITIOJTHEHUS PAOOTHI.

Kpowme toro, B crity ct. 739 'K P® B ciiyyae HeHaie)Kalero BbIMOJHEHUS
WJIM HEBBIMIOJIHEHMS] pabOThl MO JOTOBOPY OBITOBOrO MOAPANA 3aKA3YMK MOMKET
BOCIIOJIb30BaThCA IIPaBaMM, IPEAOCTABICHHBIMU MOKYNATEN0 B COOTBETCTBUU CO
cT. cT. 503-505 I'K PO.

Cormacio cr. 503 I'K P® mnokynarenp, KOTOPOMY HpOJaH TOBap
HEHAJJIeKaIlEro KauecTBa, €CJIi €ro HeA0CTATKU HE OBLIIM OTOBOPEHBI MTPOJIABIIOM,
BIIpaBE IO CBOEMY BbIOOpY moTpebOBaTb, B  YacCTHOCTH, 3aMEHbI
HEI0OPOKAaYEeCTBEHHOT'O TOBapa TOBAPOM HAJIEKAIIETO KauecTBa.

ITpu Takux o6cTosiTenbcTBax BepxoBublii Cyn PO mpuiien K 3aKII0YEHUIO,
YTO BBIBOJ CYJa, C KOTOPBIM COINIACWICS NMPE3UAUYM, O TOM, YTO IpakaaHuH X.
BIIpaBe MOTpeOOBaTh HE 3aMEHbI MIEPEJaHHON EMY IO IOTOBOPY OBITOBOTO MOpsiAa
KBapTUPbl HEHAJJIEKAIIEr0 KayecTBa, a JIMIIb YCTPAHEHUS WMEIOIINXCS B
KBAapTHPE HEJ0CTATKOB, IPOTHBOpeuHT cT. 503 'K PDY

Haubonpmenr cnemudukoit B J10roBope OBITOBOTO TMOJpsiga 00yamaeT
cyOBeKTHBIN cocTaB. Ha cTopoHe moapsaurKa BeICTYIAET JHUI0, OCYIECTBISIONIEE

COOTBCTCTBYIOIIIYIO NpCAIPUHUMATCIIBCKYTO ACATCIbHOCTD, T.C. TaKYHO

“Uspneuennens OnpenenernnsBepxosnoro CynaP® o127 momsi2013 roxa// BromrerensBepxosroro Cyma P®.
2013. Ne 12. C. 34.
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PEANPUHUMATEIBCKYIO JAESTENbHOCTh, KOTOPAsl HAIPABJIE€HA HA YJOBJIETBOPEHUE
JUYHBIX TOTPEOHOCTEH IpaxaaH. YKa3aHHBIM JHUIIOM MOXET ObITh KOMMEpUecKas
opraHm3anus  WIH  IPaOKIAHUH-TIPEANpUHEMATeds .  COOTBETCTBEHHO, B
paccMaTpuBaeMOM JOTOBOPE HE MOKET OBITh MOJPSIYUKOM IpPEINPUHUMATEb,
OCYIIECTBJISIOIINNA JIeSITeIbHOCTh, HE CBSI3aHHYIO C YAOBJIETBOPEHUEM JIMYHBIX
NOTpeOHOCTEN TpakaaH; HEKOMMEpUecKas oOpraHu3alus; TpakIaHWH, HE
SBJISIFOUIUICS TPEATNPUHUMATETIEM.

B cnyyae, koraa xapaktep BBINOJIHSAEMOI pabOThI U €r0 PE3yNbTaT 3aBUCUT
OT TOTO, KaKO€ KOHKPETHOE JIMIIO OYJEeT BBHIMOIHITh paboOTy, MOAPSATUUK JOKEH
yKa3aTh 3T0 JuI0 B goroBope (1. 1 ct. 732 'K PD).

B kauecTBe 3akazuuka BBICTYIAET IPaklaHWH, B TOM YHUCJE U T'paKJaHUH-
IpEeANPUHUMATENb, UMEIOUIUI HAMEPEHHE UCIOJIb30BaTh CO3/1aBAEMBbI ISl HETO
NOAPSATIMKOM pe3yibTaT B JMYHBIX LesaX. He oTHOcsTCS K mpeameTy J0roBopa
OBITOBOTO MOJpsiAa OTHOILIEHHUS, BO3HUKAIOIIUME MEXAY TpaxJIaHaMH 10
YIOBJIETBOPEHUIO JINYHBIX, CEMENHBIX, JIOMAIHUX U UHBIX HYXJ, HE CBA3aHHBIX C
OCYIIECTBJICHUEM NPEANPUHUMATEIBCKON NESITEIIbHOCTH, a TaKKe OTHOILICHUS,
BO3HHUKAIOIIKE B CBSI3U C BBIMIOJHEHUEM JJIS TPaXKAaHUHA paOOT HE Ui JTUYHBIX,
CEMEWHbIX, JOMAIHUX WU  HWHBIX  HYXI, a JUII  OCYILIECTBIEHUSA
NPeIMPUHAMATETBCKON JAeATEIbHOCTH

CyI1ecTBEHHBIM YCIOBUEM JJOTOBOPA OBITOBOTO MOAPSAA SBISAETCA MPEAMET,
MPEACTABISIONINI cO00il pe3yabTaT, MOJYYEHHBIA MO OKOHYAHWU BBITOJTHEHHOU
HOJPSIAYUKOM PabOTBl. XOTSA B OINpEAENECHUH JOroBOpa OBITOBOTO MOJIpsiAa
OTCYTCTBYET YyKa3aHHM€ Ha pe3yJbTaT, €ro HaJluyue MOATBEPKAAETCS OO0IUM
onpenaenenueM noApsiaa (m. 1 cr. 702 I'K PD), a takxe comepkanueM cT. 1. 737 u
738 TK PO.

Co3naHHbIN MOAPSIIYMKOM pEe3yJIbTaT MO CBOUM CBOMCTBAM M HA3HAYEHUIO
HE JIOJKEH MCTOJIb30BaThCS B MPENPUHUMATEIBCKON AESTEIbHOCTH.

Ecau 3aka3uuk B A0roBope OBITOBOTO noapsaa HEC IMOCTaABUII IMOAPATYHNKA B

* Broxun  B.A. ACTIEKTBITIPABOBOTO  3HAYEHUSAJOTOBOPHOTO OTHOIIEHUsT B Poccwiickoii  ®enepanunHa
MpUMEpPEZIoroBopa OBITOBOTONOAPSAA: IPAaBO W 3HAUCHHWE, CYIIHOCTh M PealbHOCTH:/[uccepramusgokropa
¢dunocopuu.M., 2010. C. 12.

*! Mumenko E.A. ITy6nudHbIi 10r0BopObITOBOrO moapsiaa. M., 2013. C. 28.
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U3BECTHOCTh O CHEIHUANbHBIX IENSAX HCIOJIb30BAaHUS CO3JaBAE€MOT0 pe3yjbTara
WM 3aKOHOM HE TPEIyCMOTPEHBI 00s3aTeIbHbIe TPEOOBAHUS K €r0 Ka4eCTBY, TO
pe3ynbTaT N0HKEH OTBEYATh LENSIM, JIJISl KOTOPBIX OH OOBIYHO UCIOJIb3YETCS.

[lena moroBopa OBLITOBOTO MOAPSIIA SABISETCS CYIIECTBEHHBIM yCIOBUEM, TaK
KaK JIOJKHA OBITh OTpeJiesieHa COTJAaleHUEM CTOPOH JI0 €ro 3akitoueHus (1. 1 cr.
731, ct. 735 'K P®). B cocTtaB 11eHbI BXOJAUT KOMITCHCAIUS U3AEPIKEK MOAPSIIINKA
Y MIPUYUTAIOIINECS EMY BO3HATPAXKJICHHE.

[lo obmiemy mpaBuily CTOPOHBI CBOOOAHBI B OINpEACICHUH O00beMa IEHBI
norosopa. B ciiydae, korjia rocyiapCTBEHHbIE OpTraHbl COOTBETCTBYIOIINX YPOBHEM
YTBEPXKIAOT Tapu(bl HAa BBIIOJHEHUE MOAPSIHBIX paboT, IeHa T0TOBOpa HE
MO>KET MPEBbIIIATh MPEEibl, yCTAHOBIEHHBIE 3TUMH OPTaHAMH.

C cormacus 3aka3uvka IieHa pabOThl MOXET OBITh YMEHBIIEHa MOCIe
OKOHYAaHMSI pabOThl, C YYETOM CTOMMOCTHM OCTAIOIIErocs Yy MOAPSAIYUKA
HEHCIIOIb30BAHHOTO MaTeprana (a63. 2 1. 12 TIpaBuiI GHITOBOrO 06CITYKUBAHHUS ).

[Tpu BEIMONIHEHNN PAdOT, UMEIOIINX, KaK MPaBUIIO0, TPOIOKUTEILHBIN CPOK
UCIIOJIHEHMSI, 1leHa paboThl MOXEeT ObITh ompenereHa TBEPIOH WU
NpUOIM3UTEIIEHON CMETOM, CoJepKalieid MoApOOHBIM MepedeHb 3aTpaT M0 HX
BHIMOTHEHNIO. Bmecte ¢ Tem, 3akoH «O 3amure mnpaB IOTpeGHTENei
npeaycMaTpuBaeT 00s3aTelIbHOE COCTaBJICHUE CMEThI B JIOTOBOpPE OBITOBOIO
MOJIPsI/ZIa, KOT/Ia HA €€ COCTABJIICHUH HACTAWBAET JIt00ast U3 CTOPOH, JoToBOpa(d. 2
n. 1 cr. 33 3akona). V3MeHeHue TBEPAOM IIE€HBI, 3aKpEIJICHHONW B CMeETe, IO
001eMy mpaBmITy HE JOIMYCKAETCs, 32 UCKIIIOUCHUEM CITydaeB, KOT/Ia CYIECTBEHHO
BO3pOCJIa CTOMMOCTh MAaTEpHAIIOB W OOOpYAOBaHHS, KOTOPOE HENb3s OBLIO
IPEeAyCMOTPETh MPU 3aKIIOUEHUU J1oroBopa. OTka3 moTpeOuTeNst OT UCIOJHEHUS
ATOrO TpeOOBaHUS HAACNIACT MOAPAIYMKA MPABOM PACTOPTHYTH JOTOBOpP B
Cy/1eOHOM TMOpSIJIKE.

3aKOHO,Z[aTCJII>HO AOITyCKAC€TCs IMOBBIIICHUEC HpPI6JIPI3HTCJILHOﬁ CMCTHI, KOraga

32 [MocranosnennelIpaButenscta Poccniickoii®enepauu otl5 aBrycral997 roma Ne 1025 «OG6yTBep:KICHHH

ITpaBunOeITOBOTO 00CITy)KNBaHUSHACEIICHHS B Poccutickoit®enepanumy // Cobpanue
3akoHonarenscTBaPoccuiickoit @eneparuu. 2014. Ne 34.Ct. 3979
>3 ®enepanbublit3akon Poccniickoii®eneparmn «O3ammte npasrnoTpeburerein» o107 despams1992 roxa Ne

2300-1// Poccuiickas rasera. 2015. Ne 3. Cr. 140.
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BO3HHKJIA HEOOXOIMMOCTh BBITIOJIHEHUS JOMOJTHUTENIBHBIX paboT. O06 s3TOM
MOAPSATINK 00s13aH CBOEBPEMEHHO MPEAYNpeanTh 3aka3zunka. OTka3 3aKa3qyrka OT
MOBBIIICHUS TPUOIU3UTEILHON CMETHI HAJENSIET MOAPSAUYUKA MPABOM OTKa3aThCA
OT BBHITIOJIHEHHUST PAOOT W TOTpeOOBaTh OT TOTPEOUTENs] yIUIaTHl IIEHBI 3a
BBINIOJIHEHHYIO paboTy. Eciu 3aka3uuk HE ObLJI CBOEBPEMEHHO MPEIyNpekaeH 00
U3MEHEHUU TMPUOIU3UTEIBHOM I1EHbI, TO TMOAPSAYMK O0O0sI3aH MCIHOJIHUTH
00s13aTeNnbCTBA MO JOTOBOPY B Mpeaenax MpUOIu3UTENbHOW cMmeThl (1. 3 cT. 33
3akoHa 0 3aIlUTe MPaB MOTpeOUTENEH).

dopma moroBopa OBITOBOTO TOoApsna nmogunnsercs noynoxerusm ['K PO o
dopme caenok (ct. cT. 158-165 'K PD), B cOOTBETCTBMYU ¢ KOTOPHIMU Ha3BaHHBIN
noroBop odopmisieTcss B MPOCTOM MUCbMEHHOW (opme (KBUTAHLMS, HHOU
JOKYyMEHT) U JIOJDKEH COJep)KaTh CIENyIomue CBeACHUS: (QUpMEHHOE
HAaMMEHOBaHUeE u MECTOHAXO0XKICHHE (ropuaMYecKuii azapec)
OpraHU3ALMU-UCTIONHUTENST (I8  WHAUBUIYAIBHOTO  MPEAIpPUHUMATENS  —
dbaMuus, UMs, OTYECTBO, CBEICHHUS O TOCYJAAPCTBEHHOW PETUCTPAINH); BHUI
paboThl; 1eHa paboThl; TOYHOE HAMMEHOBAHHUE, ONMHUCAHHME U 1I€Ha MaTepuasoB
(Bemm), eciau paboTa BBIMOJHSAETCS W3 MATEPUATIOB WCIOJHUTENS WIH W3
MaTepuaioB (C BEIbIO) MOTPEOUTENIS; OTMETKA 00 OIiaTe MOTpeOUTEIeM MOJHOU
LEHbl palboT, MO0 O BHECEHHOM aBaHCE MPUOPOPMIEHUUAOTOBOpA, €CIU TaKas
orutata ObUTa TIPOM3BEICHA; JAThl MPUEMa W WCIOJHEHUS 3aKa3a; TapaHTHIHBIC
CPOKH Ha pe3yJbTaThl pabOThI, €CJIM OHU YCTAHOBJIEHBI (eiepaIbHBIMU 3aKOHAMU,
WHBIMU TIPaBOBBIMU akTamu Poccuiickoit denmepanuu wid JOTOBOPOM, JTUOO
IPETYCMOTPEHBI OObIYaeM JEIOBOTO0 000pOTa; APyrHe HEOOXOAMMBIC IaHHBIC,
CBSI3aHHBIE CO CHEIU(UKON BBIMOIHIEMBIX padOT; IOJKHOCTD JIMIIA, TPUHSBILETO
3aKa3, U €ro MOJIKChH, a TAKXKE MOAMUCH TOTPEOUTEIS, CIABIIIETO 3aKa3.

B cimywae yrtparhl »SK3eMIUIsipa JOrOBOpa WM HHOTO JOKYMEHTA,
MOATBEPKIAIOIIETO 3aKIIOYEHUE JIOTOBOpa MOApsia, H3JeiINe, yKa3aHHOE B
JIOKyMEHTE, BBIJIACTCS HA OCHOBAaHWM THCHhMEHHOTO 3asBJICHHUS TMOTPEOUTEIS
NOMNPEIBABICHUA WM TAclopTa WIM HWHOTO JOKYMEHTA, YAOCTOBEPSIOLIEIO

JUYHOCTH MOTPEOUTEIS.
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BaxkneiimmM ycloBHEM HAJJIEKAILIEr0 HCIOJHEHUS O0sA3aTeNbCTB IO
JIOTOBOPY OBITOBOTO TMOAPSIIA SIBISIETCSI COOJIO/ICHNE CPOKOB BBITIOJIHEHHS Pa0OT.
3aKOHOJIaTEIbHO YCTAHOBJIEHO JBa Croco0a OIpeAesieHHUs] CPOKOB BBIMOJHEHUS
paboT: HOpPMATUBHBIN W JOTOBOpHBIN (cT. cT. 27,38 3akona «O 3amuTre mpaB
MOTPEOUTENECH).

HopMaTuBHBII CpOK MOXKETYCTAaHABIMBATBHCA,B IMPABWIAX O BBIIOJIHEHUU
MOJAPSATHBIX PabOT Ha ocHOBe moctaHoBieHus [IpaButenscTtBa P®. OnmHako Ha
npaktuke IIpaButenbctBO PP He NPUHAIIO HM OAHOTO HOPMATHBHOIO AaKTa,
YCTaHABIMBAIOIIETO TAakoro pojaa cpoku. CrienoBaTenbHO, MPUMEHSAETCA
JIOTOBOPHBIN CIIOCOO YCTaHOBJICHHSI CPOKOB, YTO BIIOJIHE COIJIACYETCA C OOMIMMHU
nonoxxkenusimu o noapsae (cr. 708 'K P®). B poroBope nenaercss oTMETKa O
(bakTUYECKOM JaTe BBHIOJIHEHUS PAaOOTHI.

[IpuBenem nmpumep u3 npaktuku. Tak, 'mageimeB WU.I1. oGpaTuics B cyn ¢
uckom k HUII BacrokoBy ®.C. o 3ammure npaB MNOTPeOUTENS, O PaCTOPKEHUU
norosopa noxapsana ot 09.02.2014 r. Ha M3roToBJIEHHE, TOCTAaBKY M YCTaHOBKY
METaJUIOMIACTUKOBBIX KOHCTPYKUMNA (OKOH), B3BICKAHMM OIUIAThI 1O JOTOBODY,
mrpada ¥ KOMIIEHCAIIMH MOPaJIbHOTO Bpeaa, yka3piBas, uyTo 09.02.2014 r. mexnay
UCTIOM M OTBETYMKOM OBbUI 3aKJIIOYEH JOTOBOp NOJpsSJa HAa U3TOTOBIICHUE,
JIOCTaBKY M YCTAHOBKY METAJIOIUIACTUKOBBIX KOHCTPYKIMM (okoH). OO1mas
CTOMMOCTH 3aKa3za, yxe ¢ 20% CKHUIKOH, B CBSI3U C TEM, YTO MCTEL] UMEJ Ha pyKax
PEKIIAMHYIO JIUCTOBKY, OOHAPYKEHHYIO UM B MOYTOBOM SIIIUKE.

[locrne 3akirodeHus [OTOBOpA, HUCTIYy OBbUT MepelaH OAMH 3K3EMIUIIp
JOTOBOpAa  MOJApsiAa, HE MOJANUCAHHYIO HMHCTPYKLHIO 1O  3KCIUTyaTalHuH
METAJUIOTUIACTUKOBBIX OKOH. B TOT e AeHb, enie [0 NOANMCaHUsS J0TrOBOpa
noapsga, corpyanukoM HWII BacrokoBeiMm @.C., Mo MecTy XUTEIbCTBA HCTLA,
OBLIIM TPOU3BEICHBI 3aMEpbl OKOHHBIX paM. [locie 3Toro Kakux-amdo TOKyMEHTOB
emy mnepemaHo He Obuio. Ilo  MecTy JKMTenbCcTBa  UCTUA,pA0OTHUKY
IPOM3BOJUBIIEMY 3aMEpbl OKOHHBIX paM, MCTIOM Oblla BHECEHa Mpeaoriara

HAaJIWYHBIMHU JCHC)KHBIMHU CPCIACTBAMMU. I/ICTHy ObL1a BblldHA KBUTAHIIWA HA OILIATy

yeayr oT 09.02.2014 r.
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[Tocne sroro wucrern cran Oojiee THIATENBHO H3Yy4aTh NpEJaHHBIE €My
JOTOBOP  MOAPANA, MHCTPYKLMIO M  KBUTAHLUHIO, KOTOpbIE IOKAa3aJIUCh
noao3puteabHbIiMU. [lo ganHoi mpuuunHe, 09.02.2014 r. x KoHIly pabodero JHs
ucten BHOBb npuuien B MI1 BactokoBy ®@.C. K HeMy HaBcTpedy BbIIIEN COTPYAHUK
NII BacrokoBa @.C. — C., y KOTOPOro HCTEll CHPOCUJI, TOYEMY HET PEKBU3UTOB
bupMBI U TE€YaTH, U COOOIUII, YTO KEJIAaeT PACTOPTHYTh JOTOBOP M MOIYYUTh
BHECEHHBbIC JeHexHble cpeacTtBa. C.,He mycTui uUCTHa B o¢uc, ckazaB, 4TO
pabouunii 1eHb y>Ke 3aKOHYMWJICS, W MPEJIOKUI MPUATH Ha CIEAYIOIMUA AeHb, TO
ects 10.02.2014 r. Ha cneayrommii 1eHb y UCTUA MOAHSUIOCH JABJIEHUE, OH CHUIIBHO
NEPEeXHUBAI O CBOUX JEHbraX, B CBSI3M C YE€M, HMKYJAa HE MOTI BBIUTH U3 JOMA.
Bedepom no3BoHUI ChIHY U BCE paccKas3ajl, MOMPOCUII TIOMOYb.

11.02.2014 r. ucten Bmecte ¢ cbiHOM ['manpimeBsiM AW, mpulsiiu B oduc,
re Iepenanyd MUCbMEHHOE 3asBICHHE O PAacTOPKEHUU JOroBOpa MOApsSaa OT
09.02.2014 r. JanHO€ 3asiBJICHUE MPUHSI COTPYAHUK OTBeTUMKA — C., MOCTaBUB HA
KONUM JaTy M TMOANUCh. DTUM COTPYAHUKOM OBUIO COOOIIEHO, YTO JCHEKHBIC
CpeACTBa BO3BpallleHbl He OYyT, MOCKOJIbKY OHHU yxe 09.02.2014 r. HanpaBJieHbI B
r.HuxHekaMck mig W3rotoiieHus: 3aka3za ucrtiua. Mmenno 11.02.2014 r. ucren
y3HajJ, YTO METAJJIOIIACTUKOBBIE OKHA OYyIyT U3TOTOBIATHCS CUJIAMU U
MaTepuaiaMHi TPEThUX JIMI], HE UMesl HUKAaKOW MH(GOpMAIMU U X HAMMEHOBAaHUU,
MECTEe HAXOXKIEHUS, HANU4Msl JuieH3ud U T.1. OO0 3ToM (akTe eMy Tak ke He
COOOUIWIIM U TIPU 3aKJIFOYEHHUH JIOTOBOPA.

13 u 26 ¢espans 2014 roga ucrtern; BHOBb OOpamancs K OTBETYHKY C
IpOockOON PacTOPTHYTH JOTOBOP M BO3BPATUTH 3aIlJIaU€HHBIE UCTIIOM JCHEKHBIC
cpenctBa. Ha yto ucrten BHOBb mojiyuusa otka3. Tem He menee, 13.02.2014 r.
JIOMOM K HCTIly BHOBb MpHUOBLI MapeHb mo uMeHu E. u BTOpoil pa3 mpowussen
3aMepbl OKOHHBIX pam. Mcten u emy cooOupmn o cBoeM oTkaze ot yciayru UIT
Bacrokoa @.C., Ha 4TO TOT OTBETHUJI, UTO HUYETO HE PEILIAET.

25.02.2014 . wucrenr obparuncs ¢ 3asBiaeanem B OIl  Nel. B
XOJIETIPOM3BEICHHON MpPOBEpPKH, uepe3 coTpyaHukoB OIl Nel wucren mnosyuwn

KOIINMH 3aMCPOB OKOHHBIX PaM M 3aKa3sa. N3 Texcra Konuu 3aKas3a HUCTCL y3HAJ, 4YTO
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ucrosiHuTeneM ero 3akaza ssigercs OOO. MecToHaxoXaAeHUE JTaHHOU
OpTraHU3allK UCTIY HE U3BECTHO JI0 HACTOSIIETO BPEMEHH, OANUCH UCITOJTHUTEIS
B 3aKa3e He uMmeercs. B Bo30yk/1eHNH yroJI0BHOTO Jiejia UCTIYy OTKa3aHo.

[Io MHeHHiO HWCTHA, NPU 3AKIOYCHUM C HHUM JOTOBOpa NoApsAa u
MOCJHEAYIOIIME JEHUCTBUS OTBETUYMKA O PACTOPKEHHHM JIOrOBOpa MOApsAna U
BO3BpaAIlleHUHU JIeHeKHbIX cpeacts, UIT BactokoBsiM @.C. HapyIIEHBI TOJI0KEHUS
'K P® u 3akona «O 3amure mpaB mOTPEeOUTENEH».

B cynebHoe 3acenanue ucTel] HE SIBUICS, €r0 MHTEPECHI MO JTOBEPEHHOCTH
npeacTaiseT aaBokar Torymosa JILIO., koTopas nosicauina, yto ucten [ naapiies
YEeJOBEK TMPEKJIOHHOTO BO3pacTa, OOHAPYXKWB Yy ce0s B TIOYTOBOM SIITUKE
PEKJIaMHYIO JIMCTOBKY OO H3TOTOBJIEHHMM W YCTAHOBKE IUIACTUKOBBIX OKOH B
KBapTHUPE, PEIIMI BOCIIOIB30BATHCS MPEUIOKEHUEM U 3aKa3aTh OKHA, TeM Ooiiee,
YTO TaM Mpemjiaraid xopouyrw ckuaky. 09.02.2014 r. oH 3akiI04YWil IO0TOBOP Ha
W3TOTOBJICHUE U YCTAHOBKY OKOH, K HEMY IIPUEXaJl COTPYAHUK, IPEACTABUBIINICS
kak E., mpousBen 3amep u OH mepenan emy, B cuer npenoruarel. [lapens Bbrgan
emy kBuTaHuuio. Ilocne orwesna, ['nagpiiieB oOHaApy U, YTO HA KBUTAHIUU HET
nevyaTH, HUKaKWX PEKBU3UTOB OPTaHHW3aIlMU, OH PEIINJ CXOIUTh B O(HC, HO €ro
Tyla HE MYCTWJIM, CKa3aid, 4YTOoObl NPUXOAWJI Ha Jpyroil neHb. OH wumen
HaMEpPEHUE PACTOPTHYTh JIOTOBOP, T.K. Y HErO BBI3BAIM CEPbE3HBIE COMHEHUS
KBUTAHLMWS, TOATBEPKIAAOIIAsA Iepenady JCHEr, a B IIOCIEOYIOIIEM U BCE
nevictBusi padotHukoB UII «BacrokoB», KOTOpbIE, MO €ro MHEHHUIO, SBIISIIOTCS
MOTICHHUKAMHU, €My HE JOBOJWIN UH(POPMAIIMIO, YTO OKHA U3TOTABIMBACT JIpyras
opraHusaunus, B ApPYyroM ropoje. B moroBope ykas3aHO, 4TO JOTOBOP BO3MOKHO
pacTOprHyTh B TE€YEHHWU CYTOK, HO €MY YMBIIUIEHHO CO3JaJld TaKHUE YCIIOBHUS,
9TOOBI OH HE CMOT 3TO CIIeJIaTh B ATOT K€ JICHb.

CBou 3asBjeHHbIE TPEOOBAHUS, C YUETOM YBEIMUYEHUsI TpeOOBAHUW B YaCTH
B3bICKAHUS HEYCTOMKH, OH MPOCUT YAOBJIETBOPUTh. Ero ChIH mbITANCA BCTPEYATHCS
¢ 3am. UII BacrokoB — C., onHako, B 6ecelle ¢ HUIM OH 3asiBHWJI B KaTerOpUYHOU
dbopme, YTO HUKAKUX JICHET OHU HE MOJyyYarT.

B nmaHHOM ciydae uWCTIy NPUYMHEHBI MOpPAJbHBIE W HPABCTBEHHBIC

51



CTpaiaHusi, KOTOPbIE OH OIICHUBAET, ¢ (heBpasisi MOCTOSHHO HAXOAUTCS B HEPBHOM
COCTOSIHHH, 00OCTPIIIHCH BCE OOJISTUKH, TUIOXO CIIUT, HEPBHUYAET.

[IpencraButens ucrna ['maapimeBa MIT — mappimeB AWM. B cyneOHOM
3aCelaHUM TOSCHWUJI, YTO KOTJa €My OTeIl MO3BOHMI W COOONIWI, YTO OH
09.02.2014 r. 3akir0uni JOroBOP MOAPSJa Ha M3TOTOBJIEHUE TUIACTUKOBBIX OKOH,
HO B OTOT € JI€Hb pPEIIWJI JOTOBOP PAaCTOPTrHYTh, T.K. Y HEr0o BO3HUKIIH
nojo3peHus B nopsaounocty paboraukoB UIT Bacrokos, ero B oduc myctunu, Ha
pa3roBapuBaTh C HUM HE CTAJIM, TO OH PEIIMJ CaM 3aHSTHCS BBISICHEHHUEM BCEX
obcrositenseTB. [Incany mpeTeHsuto, mpreskai JAYHO B OPUC, YTOOBI BCTPETUTCS
C PYKOBOJIUTENEM, Y HUX OBLIO OJTHO TOJIBKO >KEJaHWE — PACTOPTHYThH JOTOBOP U
MOJYYUTh OOpaTHO CBOM JIeHbI'M. MM BCSYECKM MPEMSATCTBYIOT, 3asBJISIOT, YTO
HUKAKUX JIEHET HE IMOJyYaT, SKOObI MX TEPEUUCITUIN YK€ B CUET M3TOTOBICHUS
OKOH B Jipyroit ropoa. Madopmaiuo o ToOM, 4TO OKHA OyAyT U3TOTABIMBATHCS B
JPYroM TOpOJAE, €ro OTIly He NPEAOCTaBISIM, B JIOTOBOpPE 00 3TOM peYu HET.
Hukakoit nadopmaruu B oduce He UMEETCs, OH JTUYHO MPHUE3KAT U OCMATPHUBAI
noMenieHue. KButaHuus, KOTOPYHO BbIJAJIM €ro OTIy B IIOJY4YEHUH HE
COOTBETCTBYET HHKAaKHUM TpeOOBaHUSM, HET PEKBU3UTOB, HET TIEYaTH, HET
dbamMuu Jiuia, MPUHIBIIETO ICHBIH.

Csoumu geiicteusimu  HII BaciokoB @.C. 1omycTWsl CyIIECTBEHHBIE
HapyIIEHUs 3aKOHOIATEILCTBA O 3aIUTE MPaB MOTPEOUTENCH, MPUINHUB €TO OTILY
HE TOJIbKO MaTepHUAJIbHBIM yIIepO, HO U MOpaJbHBIA, OH CHUJIBLHO IEPEKUBACT,
MOCTOSIHHO TIOBBIIIAETCS JABJIEHUE, 11 HEr0o — OYEHb 3HAUYUTEIbHAs CyMMa,
KOTOPYI0 OH HaKONWJ 33 HECKOJBKO MECSUEeB, T.K. OH SBISIETCA TOJBKO
MIEHCHOHEPOM U UMEET MPEKJIOHHBIN Bo3pacT (75 ner).

[Ipocut ynosierBoputh TpeOoBanus [ magpInesa B IOJHOM o0beMe.

OTBeTUMK B CyJl HE SBWICS, O BPEMEHU U MECTEe CIIyIIaHUs ObLI M3BEIICH
HaJJIeXKaIle, B TOM 4uciie U 1o TejaeoHorpaMMe, OAHAKO, B Cy1eOHOE 3aceaHue
HE SBWICA HEOAHOKPATHO, IIPUYMHA HESIBKA  HEHU3BECTHA, HUKAKUX
YBOKUTEIbHBIXIIPUYUH HE MPEICTABIICHO.

C yderoM MHEHHsS TPEICTABUTENICH WCTIA, WCKOBBIE TpeOOBaHUS
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pPacCMOTPEHBI B NOPSAKE 3a0YHOIO CYAONPOU3BOACTBA, B COOTBETCTBUU CO CT.
233-236 I'TIK PO.

Cyn, BbICIymIaB IIPEACTABUTENS HUCTIA, HWCCIEI0BAB MHCbMEHHBIC
MaTepuabl Jiena, pemui uckoBble Tpedoanus [ manpimesa W.I1. k WIT BaciokoBy
®.C. ynoBIETBOPUTh YAaCTHUYHO. PacTOprHyTh AOTOBOp MOApsAa 3aKIFOUYCHHBIN
09.02.2014 r. mexny I'maasimeBsiM WM.II. u MII BaciokoBeim @.C. Ha
U3rOTOBJICHHUE, JOCTaBKY M YCTAHOBKY (MOHTaXy) METaJUIOMJIACTUKOBBIX
koHcTpykiui u3 [I1BX npoduns kommanuun WDS. Basickats ¢ UTIBactokora @.C.,
B nonw3y Imaneimesa W.II., B Buae mpenomnatsl mo JOTOBOPY, KOMIICHCALUIO
MOPAJILHOTO Bpea, HEYCTOUKY, mTpad.

B3bickate ¢ WII BacwokoBa @.C. rocrnonuiiHy B XO0j OroJKeTa
r.HuxHekamcka.

MoXHO cnenaTh CIEIyIOIIMEe BbIBOJbI, YTOXAPAKTEPHOH OCOOEHHOCTHIO
JIOTOBOPHBIX OTHOLIEHUN MO OBITOBOMY MOJPSAY SBISIETCS COTPYAHUYECTBO
CTOPOH, KOTOPOE 3/71€Ch MPOSIBISETCS B 3HAUUTEIILHO OOJIBIIIEH Mepe, 4eM B APYTHX
NOJAPSAIHBIX AoroBopax. Eciaum mnpu  BBINOJHEHUHPAOOT OOHAPYKUBAIOTCA
MPEMNSTCTBUS K HAJJISKAIEMY UCIIOJIHEHHUIO JOTOBOPA, KaXK/1ast 13 CTOPOH 00s13aHa
NPUHATh BCE 3aBUCALIME OT HEE pa3syMHblE MEpPbl IO YCTPAHEHUIO TaKHUX
npenstcTBuid. CTOpoHA, HE UCTIOJHUBIIAS 3TOM O0SI3aHHOCTH, YTPAYUBAET MPABO
HAa BO3MEIIECHHWE YyOBITKOB, MPUYMHEHHBIX TEM, YTO COOTBETCTBYIOIIHE
NPENsTCTBUSA HEe ObLIIM yCTpaHEHbI. Pacxo/ibl CTOPOHBI, CBSI3aHHBIE C UCTIOJHEHUEM
TaKuX O00S3aHHOCTEH, TOJIJIEKAT BO3MEIICHUIO IPYTOM CTOPOHOM, JIMIIb €CITU ATO
OBLIIO IPEAYCMOTPEHO JOTOBOPOM.

[Tonararo, 4To B CBA3U C yKa3aHHbIM MojoxeHus cT. 705 'K P® He moryr
OPUMEHSATCS K JIOTOBOPY BO3ME3IHOTO OKa3aHUS YCIyr. OTO OOBICHSIETCS
cnenudUKoil pe3ysbTara yCiayrd, KOTOpbld HOCUT HeMaTepualibHbIN xapakrtep. K
ToMy k€ coracHo m. 3 cr. 781 'K P® puck HEBO3MOXHOCTH HMCHOJIHEHHS
JIOTOBOpPa BO3ME3JHOI0 OKAa3aHHWS YCIYr, T.€. HOBO3MOXHOCTb HCIIOJIHEHHS,
BO3HHUKIIIAs MO0 00CTOATENHCTBAM, 32 KOTOPbIE HU OJIHA U3 CTOPOH HE OTBEYAET, MO

obmeMy mpaBwiry HeceT 3akazuumk. OH 00s3aH B 3TOM CiIydae BO3MECTUTH
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UCHIONTHUTEN0  ()aKTHUECKH TMOHECEHHbIE KM pPAacXolIbl €CIM HHOE He
IPELYCMOTPEHO 3aKOHOM WJIM JIOTOBOPOM BO3ME3HOIO OKAa3aHUS yCIYT.

Hcxons 13 M3JI0KEHHOT0, MOKHO KOHCTaTUPOBaTh, YTO JIOrOBOP MOJpsiAa
[0 CBOEH MPUPOJIE, UMESI ONPEJEIECHHBIE CXOXKUE YEPTHl U MPU3HAKU C JPYTUMU
JIOTOBOPHBIMU  (OpMaMH, AKTHUBHO HCIIOJIb3YEMBIMU B MPEANPUHUMATEIbCKON
chepe, oOnagaeT psAOM OINpPEACNICHHBIX 3JIEMEHTOB M MPU3HAKOB, KOTOpPHIE
CBUJICTENLCTBYIOT 00 OCOOEHHOCTSX €ro MmpaBoBOMl mpupoabl. JlanHoe
00CTOSITEILCTBO YKa3bIBAE€T HAa €ro CIOXKHOCTh KaK MpeIMeTa HUCCIEeIOBaHUS U
HEOOXOMMOCTh JATbHEUINX KOHLENTYaJbHBIX pa3paboTOK C 1IN0 BHIPAOOTKU
pPEKOMEHJAMi 1O COBEPIICHCTBOBAHUIO JECHCTBYIOLIETO 3aKOHOJATENbCTBA H
PaBONPUMEHUTENILHON TPAKTUKH.

[IpenyiaraeTcss BHECTH CIEAYIOIIME M3MEHEHHsS 10 COBEPUIEHCTBOBAHUIO
JENUCTBYIOLIETO 3aKOHO1aTEIbCTBA:

1. Heo6xoaumo yctpanuth npotuBopeurie Mexay . 1 u 2 ct. 703 'K P® u
yTOuHUTH copepxkanue 1. 2 ct. 703 'K PD, B koTOpo#i 3aKpenuTh MPaBUIO O TOM,
YTO «I0 JAOTOBOPY MOJPsIa, 3aKIIOYEHHOMY Ha M3TOTOBJIEHHUE B, MOAPSIUUK
NIEPENAET 3Ty BEIllb U MIPAaBA HA HEE 3aKa3UUKY.

2.B cBa3u ¢ HaimmuueM 1mpoOena B IPaBOBOM  PEryJMpPOBaHUM,
pacrmpesielieHdss PUCKOB TIPU BBIMOJHEHUH pPabOT W3 MaTepualioB 3aKa3uuKa
nmpeayiaraeTcsl JOMOMHUTh TeKCT a63. 2 m.l ct. 705 cioBamu «J10 MOMEHTa
JOCTHXKEHUSI ~ pe3yJibTaTa  BBIMOJHEHHOW  paboTel». Dukcamuss MOMEHTa
JOCTH)KEHHSI pe3yibTaTa MOMOIaeT BHECTH SICHOCTh B IIpaBWjla paclpeiesIeHUs
PHCKOB, YPETyJIMpPOBaTh OCTaBJICHHYIO JIO CUX TOp 0€3 BHUMaHUS CUTYallUIO U TEM

caMbIM 00s1erunTh npuMmeHenue ct. 705 'K PO na npakrtuke.

§ 2.2 IIpoGembl TEOpHUH U MPAKTUKHU JOTOBOPA CTPOUTEIBLHOTO MOJIpsiaa
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Pocculickas mpaBoBas cucTeMa BbIAEIUIIA TOTOBOP CTPOUTEIBHOIO MOAPSIA
KaK  CaMOCTOSITEJIbHBIA  JOTOBOPHBIM  THUIN,  SBIAIOIIMMCA IPU  3TOM
Pa3HOBUIHOCTBIO 1OTOBOpa Moapsiaa, mnomectus ero B rase 37 «lloapsan»y 'K PO
B oT1enbHbIN naparpad 3 «CTpoutenbHbIA TOIPSII.

B cootBercTBUM ¢ 1.2 ¢T.740 'K P® «JloroBop CTpOUTEIBLHOrO MOApPSIA
3aKJII0YAETCS HA CTPOUTENIHCTBO U PEKOHCTPYKIUIO MPEAIPUSITHS, 31aHus (B TOM
YHUCJIE KUJIOTO JI0Ma), COOPYKEHUSI WM MHOTO 0OBEKTa, a TAK)KE Ha BBITIOJIHCHHE
MOHTaXHBIX, IIyCKOHAJIaJOYHbIX W HWHBIX, HEPA3PhIBHO CBA3AHHBIX CO
cTposmuMucs oobekTamu, padbot. [IpaBuna o 1OTOBOpPE CTPOUTEITHLHOTO MOAPSIIA
OPUMEHSIOTCST TakkKe K padoTaM 10 KalWuTadbHOMY pEMOHTY 3JaHud U
COOPYKEHHI, €CIIM HHOE He MPELYCMOTPEHO JOTOBOPOM» .

CyliecTBEHHBIMU ~ YCIIOBUSIMU ~ JIOTOBOpAa  CTPOUTENBHOTO  MOJpsja
BBICTYNAIOT MpPEAMET, OOBEKT, IIeHa, HaJIM4Yhe TEXHUYECKOW JIOKYMEHTallUH,
CMETBHI, a TAKIKE CPOK JIOrOBOPA.

[IpeameToM mOTOBOpa CTPOMTENBHOTO MOApPsiAa (AKTHUECKH SBIISIOTCS
JNEWCTBUS CTOpOH. I[lpuueM BaXHBIMM SIBISIFOTCA HE, TOJIBKO JIEUCTBHUS
MOAPSAIUMKA, HO U 3aKa3uMKa, TaK KAaK JIOrOBOP B PABHOW MEPE PETYIHPYET UX
NIPEANPHHIMATENBCKYIO U HHYIO JISTEIbHOCTh B CTPOHTEIIBCTBE .

JIoroBOp MOXET OXBaThIBATh KaK BECh KOMILJIEKC PadOT MO OOBEKTY, TaK U
JUIIb YacTh W3 HUX. B clydasix, OpeayCMOTPEHHBIX JOTOBOPOM, MOJPSIUUK
MOXET MPUHUMATh Ha ce0s 00S3aHHOCTh HE TOJIBKO CAAaTh IMOCTPOEHHBIN UM
00BEKT B OKCIUTyaTallil0, HO W OOECHEYUTh €ro SKCIUTyaTallui0 B TEUYCHUE
YKa3aHHOTO B JOTOBOPE CPOKa.

[Io o6memy mnpaBuily, HOPMBI O JOrOBOpax CTPOUTEIBLHOTO MOApsAa
pPacpOCTPAHSAIOTCA M HA OTHOIIEHHUS IO HEMOCPEICTBEHHOMY YAOBIECTBOPEHUIO
noTpedHOCTe TpaxaaH-noTpeduteneidl. OOHAKO B HITOM cllydae K TaKOMY
JIOTOBOPY OAHOBPEMEHHO TNPUMEHSIOTCS W MpaBuiia 0 OBITOBOM MOAPAJNIE B TOU

4YaCTH, B KdKOM HMH YCTAHOBJICHBI IOINOJHHUTCIIBHBIC IIpaBa 3adaKa3dWKa II0

Y ®enepanprpriizakonPoccuiickoil ®eeparii«O IHIEH3HPOBAHHOTACTHBIX BUIOBACITEIBHOCTIY 0T04 Masi201 1
roma Ne 99-@3 //Poccuiickas razera.2013. Ne 19.
> SIxosmnes C.C. Jloroop crpontenpHoro moapsiaa.IIpo6aemsin mepernektussl. M., 2014. C. 115.
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JIOTOBOPY OBITOBOIO MOApsiia. YKa3zaHHbIE MpaBUjia «IEPEKPBHIBAIOT» COOOM
COOTBETCTBYIOIIME HOPMBI O CTPOUTEIBHOM MOAPSIIE.

[leHa B 1OroBOpe CTPOUTENBHOTO MOIPSAIa UMEET 3HAUEHHUE CYIIECTBEHHOTO
yCIIOBUS, KOTOPOE MOJJICKUT 00s3aTENIbHOMY cOriacoBaHuio. BBuay Gosbiioro
o0beMa CTPOUTENBHBIX pPabOT IIeHA JOroBOopa OOBIYHO OMpPEAENSIeTCs MyTeM
COCTaBJICHUSI CMEThI, MPEJICTABISAIONICH COOOM MOCTaTeHbIN MepeyeHb 3aTpaT Ha
BBIMIOJIHEHHE paboT, MpHOOpeTeHrne O000pYIOBaHMS, 3aKyNKy CTPOUTENbHBIX
MaTEepUaIOB U KOHCTPYKIMKA M T. II. BMeCTe C TEXHUYECKOW IOKYMEHTAIIUEW,
onpezesnsone 00beM, coaepkaHue padoT U JAPYrUe MpenbsBISEMble K HUM
TpeOoBaHUs, cMeTa 00pa3yeT MPOEKTHO-CMETHYIO JOKYMEHTAIUIO, SIBIISIFOIIYIOCS
HEOTHEMJIEMBIM 3JIEMEHTOM JIOTOBOpa CTpoUTeNbHOTO moapsiaa. Kak mpasuio,
IPOEKTHO-CMETHAsl JOKYMEHTALMsl HE MOXET IepecMaTpuBaThCcd B  XOJE
CTPOMTEINILCTBA, 3a HUCKIIOYEHUEM CIy4aeB, yKazaHHbIX B CT. 743-744 T'K PO,
KOTOpbIE MOJIPOOHO pacCMOTPEHBI HUXKE.

Omuiata BBINOJHEHHBIX MOIAPSIIYMKOM PabOT MPOU3BOJIUTCS 3aKa3YMKOM B
CPOKM M B TOpSJIKE, YCTAHOBJIEHHbIE 3aKOHOJATEIbCTBOM WA JOTOBOPOM
CTPOUTENIBHOTO noapsiaa. [Ipu oTCyTCTBUM COOTBETCTBYIOIIMX YKA3aHUW B 3aKOHE
WU B JIOTOBOpPE OIlIaTa paboT MPOU3BOAUTCSA B cOOTBETCTBUU cO CT. 711 'K PO,
T. €. TI0CJIe OKOHYATENbHOM CAauM pe3yJIbTaToB padOThl MPU YCIOBUHU, UTO padboTa
BBITMIOJIHEHA HaJAJeXaluM o0pa3oM M B COIJIACOBaHHBIA CPOK JIMOO C coryacus
3aKazuuka AocpoyHo. OJHAKO dYalle BCEro JOrOBOPBI CTPOUTENILHOIO MOAPSa
BKJIFOYAIOT YCJIOBHS 00 aBaHCHUPOBaHUH pabOT JIMOO OMIaTe UX OTJEIbHBIX STAIOB.

Cpok, Kak W IieHa JOrOBOpa, OTHOCUTCA K CYIIECTBEHHBIM YCIOBHUSAM
JIOTOBOpA CTPOUTENBHOTO moapsifa. [loCKONbKY OTHOIIEHHS CTOPOH HOCAT
JUISIIIIAICST XapakTep, TOYHOE ONPEJEICHUE KAaK KOHEYHOI'O CpPOKa BBIIOJHEHHUS
paboThl (MMEHHO OH SIBJISIETCS CYLIECTBEHHBIM YCIOBHEM JOTOBOPA), TAK U CPOKOB
3aBEPILECHUS €€ OTACIbHBIX 3TAIIOB UMEET ISl CTOPOH MEPBOCTEIIEHHOE 3HAUCHHE.
CpouHblli XapakTep HUMEIOT W MHOTHE O0O0S3aHHOCTH, NpPUHHMaeMble Ha ceOs

3aka3uukoM. Hadano TedyeHus u MMPOAOKUTCIIBHOCTE MHOI'MX CPOKOB 3aBHUCAT

JpyT OT Apyra.

56



C 1uenbr0 CoOrinacoBaHWsl CPOKOB BBINOJIHEHUS CTOPOHAMHM B3aUMHBIX
0053aTeNBCTB K JIOTOBOPY CTPOUTEIBHOTO TMOMApSAa OOBIYHO MPHUIIArarTcs
pasiinyHble KaJeHAapHbIe MJIaHbl U TpadUKH, KOTOPHIE CTAHOBSTCS COCTABHBIMU
4acCTsAMHM JOTOBOPA.

dopMa J0roBopa CTPOUTEIBHOTO TMOApPsiAa B OOJIBIIMHCTBE CIy4yaeB
MACbMEHHAsI, MPHUYEM JOTOBOP COCTAaBISECTCS B BHUAE EAUHOTO JTOKYMEHTAa,
MOJIMCHIBAEMOTO CTOpOHAMH. B mpeskHHe ronpl B paccMaTpuBaeMon 00JacTH Ha
paKkTUKe ObUIM MIMPOKO PACIPOCTPAHEHbl MPEAEIbHO KpAaTKHE, COCTOSIINE
OYyKBaJIbHO U3 HECKOJBKHUX IYHKTOB JOTOBOPHI, K KOTOPBIM, OJIHAKO, MPHUJIATaJIUCh
0coObIe YCIIOBUSI C MPOCTPAHHBIM OMHCAHMEM B3aWMHBIX MpaB U 00s3aHHOCTEN
ctopoH. Ceiiuac Bce yame  3aKiiy4aroTcs — Ooiiee  OCHOBATEIbHBIE,
MHOTI'OCTPAHUYHBIE JOTOBOPBI, JETAJbHO PETJIaMEHTUPYIOIINE B3aNMOOTHOLIEHUS
3aKa3yuka U NnoJpsauuka. B psiae ciydaeB Nmpu UX COCTABIECHHHM HMCHOJIb3YHOTCS
npuMepHbIe (POPMBI JOTOBOPOB CTPOUTEIHHOTO MOAPSAIA, PEKOMEHJOBAHHBIC JIs
OTJICIbHBIX BHJIOB CTPOMTENBHBIX PA0OT, a TaKXKe BEICHUS CTPOUTENIbCTBA B
Pa3IMYHBIX OTPACIIAX.

PaccMOoTpuM OTBETCTBEHHOCTH IO JOTOBOPY CTPOUTENBHOrO mnoapsaa. B
Clly4a€ HEHCIOJHEHUs WIM HEHAJJIeKAIIEero HWCIOJHEHHUsI O0O0s3aHHOCTEH MO
JIOTOBOPY CTPOUTENIBHOTO NOAPA/IA 3aKa3YUK U MOJIPSIIYMK HECYT OTBETCTBEHHOCTD
B MOPSIZIKE U HA YCIIOBUAX, YCTAHOBJICHHBIX 3aKOHOM H JIOTOBOPOM '

B paccmarpuBaemoii cdepe JeHCTBYIOT Bce OOIIHME TOJOXKEHHUS O
IPa)XAaHCKO-IIPABOBOM OTBETCTBEHHOCTH W TpaBWja OO0 OTBETCTBEHHOCTH 3a
HapylIeHHe OOBIYHOTO MOAPSAHOro oOs3arenscTBa. OpHako  crenudpuka
CTPOUTETHHOTO MOJIPsJa HalaraeT U3BECTHBIM OTINEYATOK Ha MPUMEHEHHE OOIIMX
Mep H OOyCIOBIMBAE€T JEUCTBUE HEKOTOPBHIX CIELUUATbHBIX TMpaBUiI 00
OTBETCTBEHHOCTH.

[TockonbKy y4YacTHMKaMHU JIOTOBOpa CTPOUTEIBHOTO TMOApsAAa OOBIYHO
SBJISAIOTCS TPEANPUHUMATENIN, OTBETCTBEHHOCTh HACTYNAET HE3aBUCUMO OT HMX

BUHBI B HapylIeHUU 00s3aTEIBCTB, €CIM UHOE HE MPEAYyCMOTPEHO TOTOBOpoM. B

% Anekcees C.C. I'paxmanckoe mpaso. M.,2013.C. 265.
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rnase 37 'K P® nuuero He roBoputcs o (opMax OTBETCTBEHHOCTH CTOPOH IO
JIOTOBOPY CTPOHUTENBHOTO mojapsaa. [1o3Ttomy 31ech MOTYT MPUMEHSTHCS JIIOOBIE
BU/JIbl CAHKIIMM, IPETYCMOTPEHHBIE JEHCTBYIOIIMM 3aKOHOAATENbCTBOM. [Ipu sTOM
HEKOTOPbIE U3 HUX, B YACTHOCTH HEYCTOMKa, NEWCTBYIOT JIMIIb TOTJA, KOI/1a OHU
CHEIMAJIbHO YCTaHOBJIEHbl 3aKOHOM WM JOTOBOPOM, a JpyrHe, B YaCTHOCTH
B3bICKAHHUE YOBITKOB, NMPUMEHSIOTCS BO BCEX CIydasxX HapyLIEHHs CTOPOHAMHU
IPUHATHIX 00s3aTENIbCTB.

Hapsiny ¢ rpaxaaHCKo-IpaBOBBIMU CAHKLUSMHU TIPUMEHSIOTCS U MEphI
aJIMUHHCTPATUBHO-TIPABOBOIl OTBeTCTBEHHOCTU. I[IpaBoBOit 6a3o0if 1js1 3TOrO
cayxar ct. 9.4 u 9.5 Konekca Poccuiickoit @enepanun«O0 aqMUHUCTPATUBHBIX
npaBoHapymieHusx» (KoAIl P®) or 30 npexabps 2001 roma Ne 195-03,
yCTaHaBJIUBAIOLLINE aJIMUHUCTPATUBHYIO OTBETCTBEHHOCTh IpaKJaH,
JOJDKHOCTHBIX JIMLl M IOPUAWYECKUX JIUI B BUJE WTpada 3a Takue AEHCTBUSA, KakK
HapylleHus  oOsA3aTeNbHBIX  TPEOOBAHMH  TOCYJApPCTBEHHBIX  CTaHAAPTOB,
TEXHUYECKUX YCIIOBUW, CTPOUTEIBHBIX HOPM U MPABUJI, YTBEPKICHHBIX IIPOEKTOB,
JIPYTUX HOPMATHUBHBIX TOKYMEHTOB B 00JIACTH CTPOUTENILCTBA, CTPOUTENBCTBO 0€3
paspeinieHus, HapylIeHUs NpaBWI MPUEMKHM M BBOJA B  OSKCIULyaTaLHUIO
IPaXIaHCKUX M TPOU3BOJCTBEHHBIX OOBEKTOB, HAPYLICHMsI NOpSAJIKAa BbIJAYU
ApPXUTEKTYPHO-IJIAHUPOBOYHBIX 3a/laHUi U pa3pelIeHU Ha CTPOUTENBCTBO U T. [I.
tpadgsl  HamararoTcst  yNOJHOMOYEHHBIMH  OpraHaMH  TOCYJAapCTBEHHOIO
ApPXUTEKTYPHO-CTPOUTENILHOTO HAJ30pa B MOPSAKE, MPETYCMOTPEHHOM pa3eioM
IV KoAlIl, u HanpaBisitoTcs B COOTBETCTBYIOIIME OIOKETHI. YIulata mrpada He
OCBOOO’KJAa€T BUHOBHBIX JIMI[ OT OOSI3aHHOCTU IO YCTPAHEHUIO IOCJIEICTBUN
JONYIIEHHbIX HMH HapylLIeHWH, BO3MEIICHHUIO YyIlepda M HECEHUI0 HWHOU
IPaXKJaHCKO-ITPAaBOBOM OTBETCTBEHHOCTH.

OOpamasicb K XapakTEpUCTUKE OTBETCTBEHHOCTH CTOPOH 3a KOHKPETHbBIE
HapyLIeHNUs UX 00s13aHHOCTEN 10 JOTOBOPY CTPOUTEIBHOTO MOAPAJIA, PACCMOTPUM
JUIIb T€ BHJbBl HApYyIIEHUWH, KOTOpble 0CO00 YIOMSHYTHI B  3aKOHE.
OTBETCTBEHHOCTh K€ 3a TaKM€ HapyLICHUs, KaK IPOCpPOYKa MOJPSAYMKA C

OKOHYaHHMEM CTPOUTENILCTBA OOBEKTa, 3aJepXKKa 3aKazyhka ¢ Iepeaadyei
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MOAPSTINKY CTPOUTEIHHON IUIONMIAJKHA, BBITIOJHEHUEM OO0S3aHHOCTEH TIO
00€eCIIeueHNI0 CTPOUTENIHCTBA HEOOXOAMMBIMU MaTepUajIaMH | T. II., O KOTOPHIX B
3aKOHE HUYEro HE TOBOPUTCS, CIEIHUAIbHO HE OCBEIIAETCS, IOCKOJIbBKY OHa
HACTyMaeT Ha OOIIMX OCHOBAHUSIX U PEATH3YETCS] B OOBIYHOM TOPSIIKE.

IIpexxne Bcero, 'K P® Bwimenser TakoW BHUJ HapyUIEHHUS JOTOBOPHBIX
00s13aTEIBCTB CO CTOPOHBI MOAPATUMKA, KAK HAPYIIEHWE WM OTCTYIUICHHE OT
TpeOOBaHMI, MPEYCMOTPEHHBIX B TEXHUYECKOM TOKYMEHTAIIMH U B 00S3aTEITbHBIX
1151 ctopoH CtpoutenbHbIX HOpMax u npaBuiax (m. 1 ct. 754 T'K P®). Kak yxe
HEOJHOKPATHO YKa3bIBAJIOCh, MOJAPSIAYUK JTOHKEH BECTH CTPOUTEIbHBIE paOOTHI B
CTPOrOM COOTBETCTBHUM C TEXHUYECKOM JoKymeHTauued, a Ttaxxe CHullamum
(Ctpoutenpubie HOpMmbl W mnpaswia), ['OCTamu u apyrumu o00s3aTesIbHBIMU
npaBuiamu. [losTromy mr000€ OTCTyIUIGHWE TMOApPSAYMKA OT TpeOOBaHMIA,
NPEAYCMOTPEHHBIX HA3BAHHBIMU JOKYMEHTaMH, HAX€ €CIM OHO, [0 MHEHHIO
NOJAPSAIYMKA, BIOJIHE pa3yMHO W HE BJIEYEeT YXYJUIEHUS KadecTBa padoT,
MIOCKOJIbKY OHO HE COTJIaCOBAHO C 3aKa34MKOM, MPEACTABISIET COOON HapyIIeHUE
JI0roBopa. B cBs3U ¢ T€M, YTO KOHKPETHBIX CAHKIMH 3a 3TO HapymeHue cT. 754 IT'K
P® wHe ycraHaBmuBaeT, 3aKa3uMK MOXET BOCIOJb30BaThCS JIOOOH U3
npenocraBieHHbix emy 1. 1 cr. 723 T'K P® BO3MOXHOCTEH, a HMMEHHO
noTpeOOBaTh YCTpPaHEHUs JONYIICHHBIX OTCTYIUIEHUH B pasyMHbId CpOK,
COpPa3MEPHOTO YMEHBIIICHHSI YCTAHOBIICHHOW 3a PabOTy IIEHBI WJIM BO3MEIICHUS
CBOMX pPAacxoJ0B Ha YCTpPaHEHHWE JOTHX OTCTYIUIEHWWA, €CJIA TaKoe€ IMpPaBo
MPETyCMOTPEHO B JIOTOBOPE CTPOMTEIBHOrO Moapsaa. Pasymeercs, n10roBopom
MOTYT OBITH TPEAYCMOTPEHbI W WHBIC HEOIArOnmpusITHBIC IS TOAPSTINKA
MOCJIEJICTBUSI KaK JAHHOTO, TaK U JIt0OOro JApyroro JOMYIIEHHOIO UM HapylIEHUs
CBOMX 0053aTENbCTB.

Bwmecte ¢ Tem B 1. 2 cT. 754 'K P® noadepkuBaercs, 4TO HOAPSIAYUK HE
HECeT OTBETCTBEHHOCTH 3a JONYIIEHHbIE UM O€3 corjlacusi 3aKa3uMka MeEJKHE
OTCTYIUICHUSI OT TEXHMYECKON JOKYMEHTAllUW, €CJIU JIOKaXET, YTO OHU HEe
NOBJIMSUIM Ha KayeCTBO BBIMNOJHEHHBIX padoT. Crop Mexay CTOpOHAMHU O

XapakTepe MONYLIEHHBIX OTCTYIUIEHHWH pa3penaeTcsi CyJoM C Y4YETOM, B Cilydae
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HEOOXOJMMOCTH, 3aKJIIOUEHHS COOTBETCTBYIOIIUX creruanucTtoB. Ho o moObIx,
JaKe MEJIKMX OTCTYIUIEHUSAX OT TEXHHUYECKOW JOKYMEHTAUUHU HOJIPSAYHK JTOJHKEH
NpeaynpenTh 3aKa3yuka, TaK KaKk B IMPOTHBHOM cllydyae OH OyJeT OTBeyaTh 3a
BCSAKOE TOBPEKACHHE OOBEKTa CTPOUTENHCTBA, OOYCIOBICHHOE OTCYTCTBHEM Y
3aKa3uMKa MOJHBIX JaHHBIX 00 0OBEKTE.

C paccmaTpuBaeMbIM HAapyUIEHHEM TECHO CBA3aH TaKOW HEraTUBHBIN
pEe3yNbTaT JESATENIbHOCTH MOAPANYMKA, KaK HEIOCTH)KEHHE YKa3aHHBIX B
TEXHUYECKON JOKYMEHTAIMHU IOKa3aTesiei 00beKTa CTPOUTEIbCTBA, B TOM YHCIIE
3aIPOEKTUPOBAHHOM IPOU3BOJACTBEHHOW MOUIIHOCTH mpennpusatus. I[lpousontn
3TO MOXET, B CYIIHOCTH, JUIIb MO JBYM NpUYUHAM: JUOO MOTOMY, 4YTO B
TEXHUYECKON JOKYMEHTAallUd W3HAYAJIbHO 3aJI0KeHbl OIIMOOYHbIE JaHHbIC
OTHOCHUTEJIBHO  MPOM3BOJCTBEHHONM MOILMHOCTH HNPEANPUATHS WM UHBIX
nokasareyied 00beKTa CTPOUTENbCTBA, JUOO MOTOMY, YTO TMPU CTPOUTEITHCTBE
00bEKTa UMENIM MECTO OTCTYIUJICHUS OT TEXHUYECKOW JoKymeHTanuu. B mepBom
ClIy4ae MOAPAIYMK HECET OTBETCTBEHHOCTh TOJIBKO TOT/A, KOT/1a MOArOTOBKA BCEH
TEXHUYECKON JTOKYMEHTAllUd IO CTPOUTENBCTBY OOBEKTa BO3jarajach Ha HEro
camoro. Eciu ke 3a MNOArOTOBKY TEXHUYECKOW JTOKYMEHTALMU OTBEYAJ 3aKa3yuK,
BCE HEOJIaronpusTHbIE TOCIEACTBUS BO3JararoTcsi Ha Hero. Bo BTopom ciydae
NOAPSATIMK OCBOOOKIAETCS OT OTBETCTBEHHOCTH JIMIIb TOT/IA, KOT/Ia TOKAKET, YTO
JOMYLIEHHBIE UM OTCTYIUIEHUS! OT TEXHUYECKON JOKYMEHTAMU CAaHKIIMOHHUPOBAI
3aKa34MK, YTO U IPUBEJIO K HEJOCTUKEHNUIO COOTBETCTBYIOIIMX IMOKA3ATEIIEH.

Yro KkacaeTrcs PpEKOHCTPYKLUMU 3JaHUA U COOpYXKEeHHH (OOHOBIEHHE,
MEepPEeCTpOrKa M T. M.) B 3aKOHE CIECIHAILHO YIOMHHAETCS 00 OTBETCTBEHHOCTHU
NOAPSIAYMKA 32 CHWKEHHE WA MOTEPK NMPOYHOCTH, YCTOWUMBOCTH, HAJIEKHOCTU
31aHUN, COOPYKEHHM WM HUX OTHACHbHBIX 4acted. [lo Bceld BUAMMOCTH,
ATOBBIJEISAETCS B OTIEIBHYIO HOPMY, YTOOBI MOAYEPKHYTh, €CIHU MOAPSTUUK
B3sUICS 32 PEKOHCTPYKIUIO 3[]aHUSI UM COOPYKEHHUSI, OH JIOJKEH B JIFOOOM citydae,
B YACTHOCTU HE3aBUCHUMO OT TOI'O, KTO TOTOBUT TEXHUYECKYIO JIOKYMEHTALIUIO, HE
JOMYCTUTh TOTO, YTOOBI 3/IaHUI0 WJIM COOPY>KEHHUIO ObUI MPUYMHEH YKa3aHHBIN

BbIIIC BPCA. Cchplikn noapsa4MKa Ha HCBO3MOKHOCTD IIPCAOTBpAIICHUS BPCIa BO
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BHUMaHUE MPUHUMATHCS HE JOJDKHBI, TaK KaK OH 0053aH ObLI y4eCTh BCE 3TO O
Havaya pabor.

IIpu oOHapyX eHUH B MOCTPOEHHOM MOJPSIYMKOM OOBEKTE HEIOCTATKOB,
CHIDKAIOIIMX €ro KaueCTBO WJIM MEUIAIOIIMX HCIOJB30BaTh Pe3yjbTaT padboT MO
€ro NpsSMOMY HA3HAYECHMIO, HACTYIIaeT OTBETCTBEHHOCTb 3a HEHAJUIC)KaIlee
KayecTBO pabOT. DTOT BHJ OTBETCTBEHHOCTH HOJPSAYUKA B CTPOUTEIHLHOM
NOAPSIAE B OCHOBHBIX YEPTaX COBIIAJAET C AHAJIOTUYHBIM BHJOM OTBETCTBEHHOCTH
B 0OBIYHOM MOZpSE .

Nmeromecs: 0cCOOEHHOCTH KacaroTCsl CPaBHUTEIBHO YAaCTHBIX MOMEHTOB U
CBOJATCS K CIEAYIOLIEMY.

Bo-nepBbiX, Kak M 1Npu OOBIYHOM TMOAPANE, MOAPATUUK HECET
OTBETCTBEHHOCTh 32 HEJOCTAaTKU OOBEKTa, OOHapyKEeHHble B TMpeneax
rapaHTUHHOIO Cpoka. [Ipn 3TOM IONOJHUTEIBHO MOAYEPKUBACTCS, YTO 3aKAZYUK
JOJDKEH 3asiBUTh O HEJOCTAaTKax B Pa3yMHBIM CPOK IO MX OOHapykeHuu (1. 4 CT.
755 T'K P®), uTo rapaHTHIHBIN CPOK IMPEPHIBAECTCA HA TO BpeMs, KOrAa OOBEKT He
MOT DKCIUIyaTUPOBAaTbCS BCIEICTBHE HEIOCTATKOB, 3a KOTOPBIE OTBEYAET
noapsaauuk (. 3 ct. 755 I'K P®), 1 4To 10 COrJIall€eHUI0 CTOPOH YCTAaHOBJICHHBIN
3aKOHOM TapaHTUHHBINA CPOK MOXKET OBbITh yBenuueH (1. 1 ct. 755 'K PD).

Bo-BTOpBIX, €cnu Ha pe3yibTaT pabOT rapaHTUHUHBIN CPOK HE YCTAHOBIIEH,
TpeOOBaHUS, CBA3AHHBIE C HEJOCTATKaMU CTPOUTEIBHOTO OOBEKTa, MOTYT OBITH
IpeIbsBICHbl IPU OOHAPYKEHUU HEOCTATKOB B pa3yMHbIN CPOK, HO B Ipenesax
IISATH JIET CO AHS Tepenadn o0bekTa 3aka3uuky (ct. 756 'K PD).

B-Tpetbux, moApAIUMK MOXET OBITh OCBOOOXIEH OT OTBETCTBEHHOCTH,
€CJIM JOKaXET, YTO HEJOCTAaTKU OOBEKTa MPOU3OLUIM BCIEIACTBHE HOPMAJIBHOIO
U3HOCa OO0BEKTAa WJIM €ro 4YacTeil, HEeNMpaBWJIbHOMW €ro HKCIUTyaTalud WId
HENPAaBWJIBHOCTH HMHCTPYKIHUI IO €ro 5KCIUIyaTalud, pa3padOTaHHBIX CAMHUM
3aKa3YMKOM WM IPUBICYCHHBIMM WM TPETBHUMM JIMOAMH, a TaKkKe
HEHA/JISKAIET0 pPEeMOHTa OOBEKTa, MPOU3BEACHHOIO CHUJIAMHU 3aKa3uuka WId

MPUBJICYEHHBIMU UM TPEeThUMU JullamH (11. 2 cT. 755 'K PD).

> AnmcumoB A.I1. T'paxnanckoe mpaso Poccum. M., 2013. C.376.
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[logpsaguuk HECeT CHEUUaJbHYX0 OTBETCTBEHHOCTh 3a HApYLICHUE
TpeOOBaHUI1 3aKOHA M UHBIX MTPABOBBIX aKTOB 00 OXpaHE OKPY’KaIOIIEH IPUPOTHOM
cpeabl U 0 OE30MaCHOCTH CTPOUTENbHBIX palboT (cT. 751 'K PD).

Ecnu B pesynbrare CBOEH ACATENBHOCTH MOAPSAYMK NPUYUHHI BpeEL
OKpy>Karole cpezie, OO TMOCTOPOHHMM JIMI[AM, MMEHHO Ha HEro, a He Ha
3aKa3yMKa BO3jaraercs 00sI3aHHOCTH 3TOT Bpea BO3MeCTHTh. [loapsiauuk B cBoe
ONPaBJAaHHUE HE BIIPABE CCHUIATHCA NAXKE HA TO, YTO OH CJENOBAI YKa3aHUSIM
3aKa3uyMka JMOO0 HCMOJIb30Ball B XoAe paboT Marepuaisl U 00OpyAOBaHUE,
IIPEJOCTaBIEHHBIE  3aKa3uuMkoM. EciM  ykazaHus  3aKa3uMka, a  Takke
UCIIOJb30BaHUE TPEAOCTABICHHBIX UM MaTE€pHalOB U OOOpPYIOBAaHUS MOTYT
NPUBECTU K HAPYIICHHIO O0Os3aTENbHBIX JIsI CTOPOH TPEOOBaHWI MO OXpaHe
OKpYKaloIe cpeapl U 0e30MacHOCTH padoT, MOAPSTINK 00s13aH HE BBITIOIHSATH
NOJO0OHBIE YKa3aHWS U OTKA3aThCsl OT HCIOJNb30BAHUA TAaKUX MAaTepUaloB U
06opynoBaHus ",

PaccmarpuBaemplil BUJI OTBETCTBEHHOCTH HOCUT BHEJIOTOBOPHBIM XapakTep
Y PETJIAMEHTUPYETCS TPAaBUJIaMHU IJ1aBbl 59.

AHaQJIOTMYHON IIO XapakTepy SBIAETCA M OTBETCTBEHHOCTh 3aKa3uMKa 3a
Bpell, NIPUYMHEHHBIA OKPYKAIOWIEH Cpele WIM TPETbUM JIMIAM B PE3YJbTaTe
DKCIUTyaTallMM  MOCTPOEHHOTO  00beKkTa,  O00NAJalolEero  BPEIOHOCHBIMU
CBOWMCTBAaMH BCJIEACTBHE NMPUCYIIUX €MY HEIOCTAaTKOB. BO3MeCTHB NMOTEPHEBIINM
NPUYMHEHHBIN BpPEJl, 3aKa3YMK BIPaBE MPEAbIBUTH K MOAPATINKY PEFPECCHBIN UCK
0 KOMIICHCALlUM CBOUX YOBITKOB, MOCKOJBKY OHHM OOYCJOBJIEHBI JIEHCTBUSMU
NOAPSATUHNKA.

B noroBop cTpouTensHOro NoApsiia MOXKET ObITh BKJIFOUEHO YCIOBHUE O TOM,
YTO MOJPSIAYUK MO TPeOOBAaHUIO 3aKa3uMKa U 3a €ro CueT O0S3yeTCsl YCTPaHATH
TaKue HEIOCTATKH, 32 KOTOpPhIE OH OTBETCTBEHHOCTH He HeceT (cT. 757 'K PD).
Hampumep, mnoapsmuuk He oTBedaer 3a JedekThl paboT, 00yCIOBIEHHBIC
CKpPBITBIMH ~ HEJIOCTaTKaMH  MPEAOCTABICHHBIX  3aKa34YMKOM  MaTepHaJIOB

(mm. 2-3 ct. 713 T'K P®). Ho 10roBOpoM CTPOUTEIBHOTO MOJPsIa MOXKET ObITh

*¥Crenanor C.A. I'paxaanckoe mpaso. M., 2014. C.184.
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IPEeIyCMOTPEHO, YTO MOAPSAIYUK MO MPOChOE 3aKa3urKa U MPH YCIOBHH OILIATHI
MOCJIEAHUM JOTIOHUTEIBHBIX padOT MpUHUMAET Ha ce0si 00S3aHHOCTh YCTPAHATD
Y 3TU HEJOCTATKHU.

Taxum 06pazom, eciiu MoI0OHOE YCIOBUE BKIIOUEHO B JOTOBOP, MOAPSITUNK
MOJKET OTKa3aTbCSi OT BBINOJHEHUS OO0S3aHHOCTH 10 YCTPAHEHHUIO TaKHX
HEJOCTAaTKOB TOJIBKO TOIJA, KOIZIa JIOKAaXET, YTO WX YCTPAHEHUE HE CBSI3aHO
HEMOCPEACTBEHHO C IMPEAMETOM JI0TOBOpa JMOO HE MOMKET OBITh OCYIIECTBICHO
HOJIPSIAYMKOM TI0 HE 3aBUCALIUM OT HETO MPUYMHAM.

B cootBerctBuu co cratbeii 750 'K PO npu oOHapykeHUU NpensaTCTBUN «K
Ha/JIeKAIEMy UCTIOHEHUIO IOTOBOPA CTPOUTENBHOTO MOApPsIa KaXKaasi 3 CTOPOH
o0s13aHa IPHUHSTH BCE 3aBUCALIEE OT HEE Pa3syMHBbIE MEpbI M0 YCTPAHEHUIO ITHX
npensatctBuii»y. O06e CcTOpoHbl (B 3aBUCHUMOCTH OT BHHBI) TaKKe HECYT
OTBETCTBEHHOCTb 3a PHUCK CIydyalHOM T'MO€nM WM CIy4ailHOro IOBPEXACHUS
o0bekTa crpoutenbcTBa (cTaths 741 'K PD).

B cBsa3u ¢ 9THM, 3aKa3uuK M TOAPSIAYUK 10 3aKIIOYEHHS JI0TOBOpa
CTPOMUTENIBHOTO MOAPSAJAA JOJKHBI BBISICHUTH I'PAXKIaHCKO-IIPABOBOE IOJIOKEHHE
Ipyr Apyra Kak cyObeKTa IOroBOpa, a UMEHHO: BBISICHUTH IMPAaBOCIMOCOOHOCTH U
neecnocoOHOCTb.  BaxkHO  mpeaycMOTpeTh  Kak — IOpUIMYECKHE, Tak W
HKOHOMUYECKUE ACHEKThI JEATEIbHOCTH KOHTPAreHTa, CIOCOOHOCTh €ro HECTH
OTBETCTBEHHOCTH B ClIyuyae HEHAJICKAIEro MCIOJHEHUSI CBOUX O0SA3aTEIbCTB IO
JIOTOBOPY CTPOHTEIBHOTO OAPSAA’ .

[Ipy 3akmOYEeHUH JOTOBOpa CTPOUTEIBHOTO MOAPSAAAa OYEHb BaXKHO
ONpeAeNUTh  TPAaBOBBIE  OCHOBAaHUS  BO3HUKHOBEHHUS  0OO0S3aTE€NBCTB IO
IPOU3BOJCTBY CTPOMTENbHbIX paboT. Ha MOMEHT 3akitoueHus J0roBopa
HEOOXOMMBI CIIETYIOIINE YCIOBUSI.

Bo-nepBbIX, Hamuuue paspelieHns Ha CTPOMUTENLCTBO. YUUTHIBAs TO, YTO
IPU NOJIYYEHUH pa3pelIeHHs] Ha CTPOUTEIBLCTBO HEOOXOUMO corylacue 0osee yem

C COpoOKa OpraHvu3anuiaMM, U 3TO 3aHUMACT JOCTATOYHO I[OJ'IFI/Iﬁ IMPOMCEIKYTOK

%9 Kapumosa 2.C., XacaeBa I".C.JloroBop CTPOUTEIILHOTOIIOIPSIAA: aKTyaJIbHBIETIPOOIEMBI
POCCHIICKOT03aKOHOAATEIbCTBA //AxTyanpHBIE poOJIeMbITIpaBa HAaCOBPEMEHHOM JTanepa3BUTHSA
poccuiickoiTocynapcTBeHHOCTH:  Matepuanblll  BcepoccuiickoliHaydHO-TIPAKTUIECKOW  KOH(QEpPEHIMH  C

MEeXIyHapoaHbIM ydactreM. M., 2013. C. 31.
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BPEMEHH, TaKOE€ pa3pelieHue B 00s13aTEIbHOM MOPSAKE JOJKHO OBITh HA MOMEHT
3aKJIFOYEHUS JOTOBOpPA CTPOUTEIBHOTO NOJAPsAA.

Bo-BTOpBIX, Hamuuue paspelieHuss COOCTBEHHUKA 3E€MEJIBbHOIO ydacTKa U
(unm) 3paHus, coopyxeHus. OcCoOOEHHO BaXKHO 3TO yCIOBHE B OTHOILIEHUU 3€MEIIb,
HaXOJSIIMXCSl B IOCYyIapCTBEHHOW M MYHHUIMIAIBHOM COOCTBEHHOCTH, TAaK Kak
JaHHas MpoLeAypa HIpPOBOAMTCA C COOIIOACHHEM TpeOOBaHUNM 3eMEIbHOIrO
kozxexca Poccniickoit deneparmn’.

B-Tperbux, Haluyue JMUEH3UM HA CTPOUTENBHYIO JesTelbHOCTh. Kak
W3BECTHO, B cooTBeTcTBHH cO cTatbed 49 I'K P® oraenpHBRIMH BUIaMu
JeSITEIbHOCTH, TEPEUYeHb KOTOPBIX OMPEAENAETCS 3aKOHOM, IOPUIANYECKOE JHUI0
MO’KET 3aHMMAaThCsl TOJIBKO MPU HAIWYUM CHELUAIBHOTO pa3pelieHus (JIULEH3UN).
B coorBerctBun ¢ ®enepanbHbiM 3akoHOM oT 08 asrycra 2001 roma «O
JINLEH3UPOBAHNN  OTAEIbHBIX BHIOB JEATENBHOCTH»’ HE MPELyCMOTPEHO
JMLIEH3UPOBAHUE CTPOUTENIBHOMN AESITENbHOCTH KaK TAKOBOM, HO JIMIIEH3UPOBAHHUIO
MOJIJIEKAT OTJEIbHBIE BUABI CTPOUTEIBHON JESTEIbHOCTH.

B-ueTBepThIX, HaJIMYME TEXHUYECKOW JOKYMEHTAllMU, MNOATBEPKAArOIIeH
COOJIIOZICHUE TPaJOCTPOUTENBHBIX, HKOJIOTMYECKUX, CAHUTAPHBIX U JIPYrHX
TpeOOBaHUil, MIPETYCMOTPEHHBIX 3aKOHOAATENLCTBOM. OcCyllecTBiIeHHE padoT 1O
JIOTOBOPY ~ CTPOUTENIBHOTO  MOJApsJa B  COOTBETCTBUM €  TEXHUYECKOU
JOKyMeHTauuen npeaycMoTpeHo cratbet 743 I'K  P®. VwuuteiBasg, uytO
TEXHUYECKass  JOKYMEHTaluusi JOJDKHAa  COOTBETCTBOBaTb  YTBEP)KIECHHBIM
IPagoCTPOUTEIBHBIM HOPMAaTHUBaM, a TakKXe TPEeOOBAHHUSIMH SKOJOTUYECKUX H
CaHUTAPHBIX CIY>K0, HA MOMEHT 3aKJIIOUEHHUsI IOTOBOpPa CTPOUTEIHHOTO MOpsAa
MEXly CyObEKTaMH JOTOBOpA 3TU TPEOOBAHUS 10JIKHBI OBITh COTIACOBAHBI.

B-niAThIX, HANIUYME CMETHI, YIUTHIBAs TO, YTO MMEHHO CMETON OMpeesaeTcs

B KOHCYHOM HUTOIC cHa A0roBsopa CTpOUTCIILHOI'O Ioapsaa.

60 3emenbHbIKONEke  Poccuiickoii®eneparmmu o125  okTA0psi2001  Toma Ne  136-®3 //Cobpanue
3akoHonarenscTBaPoccuiickoit @eneparuu. 2015. Ne 32. Cr. 2041.

o1 OdenepanbHbIiizakon  Poccuiickoii®eneparmn  «OMUIEH3UPOBAHUN  OTACIBHBIXBHIOB JIEATEIBHOCTH»OTO4Mas
2011roma Ne 99-®3// Poccuiickas razera. 2013. Ne 19. Cr. 2716.
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OOBEeKTOM J0roBOpa CTPOUTENBHOIO MOApPSiAa SBISIOTCA CTPOSIIMECS U
PEKOHCTPYUPYEMBIE MPEANPUATHS, HEIBHXKUMOCTh B COLMAIBHOW W >KWJIMIIIHON
chepe. IlpuueM OOBEKTOM BBICTYNMAET HE, TOJBKO pE3yJbTaT, HO MU cama
JEeATEIbHOCTh B IPOLECCE JOCTUKEHHUS Pe3yIbTaTa.

OC00EHHOCTBIO JOTOBOpPA CTPOUTENHHOIO MOJPSAJa SBISETCS TO, YTO IPH
3aKJIIOYEHUU JOrOoBOpa 0OBEKTa €Ille HET, €ro TOJIbKO MPEACTOUT CO31aTh. Takum
o0pa3oM, HENbl0 MOAPSIHBIX OTHOLICHUN B CTPOUTENHCTBE SIBISETCS CO3JaHHE
HOBOTO OOBEKTAa WJU TOJJEP:KaHHE CYIIECTBYIOIIETO B HCIPAaBHOM COCTOSIHUU
(korja pedb HJIET O PEKOHCTPYKLIMH WIIM PEMOHTE), a IPAaBOBOM LEJIBIO — IIEpeIaya
pesynbTarta paboT B COOCTBEHHOCTH 3aKa3uuKa.

B cootBerctBun co crarbeit 708 'K PD HeoOxomaumo yka3bIBaThb CPOKHU
Havajla M OKOHYaHus paboT. [IpemycmaTtpuBaercss M BO3MOXKHOCTb HaJIHUMs
IMPOMEKYTOUHBIX (TMO3TAMHBIX) CPOKOB. JlOrOBOpOM CTPOUTEIBHOTO MOApsIa
HEO0OXOAMMO MPEAYCMOTPETh U OTBETCTBEHHOCTh 32 HAPYIICHHE JIAHHBIX CPOKOB,
Y BO3MOKHOCTbh UX U3MEHECHMUSI.

Tak, OOmecTBO ¢ OrpaHUYEHHOM OTBETCTBEHHOCTHIO  «JlOPOKHUK
oOpatunocb B ApOutpaxsbiii cyn PecnyOnuku Tartapctan k  3akpbsiTomMy
aKIIMOHEPHOMY OOILECTBY «ATPOJOPCTPO» ¢ MCKOM O B3bickaHuu 2670658,60
pyOnel 3a10J5KEHHOCTH, MIEHEH U MPOIIEHTOB.

Hcren o6ocHoBan uck cr.ct. 309, 706, 702 (m.1), 711 (m.1), 329 (1.1), 330
(m.1), 331, 408 (m.1), 395 T'K P®, ycnoBusiMu rocygapCTBEHHOIO KOHTpAaKTa Ha
BBIMIOJIHEHHE pabOT MO CTPOUTEIBCTBY aABTOMOOWJIBHBIX JOPOTr  OOIIEro
noib3oBanus ot 30.09.2012 r. © MOTUBUPOBAJI €r0 HEOIIATOM 33JI0JKEHHOCTH 32
BBINIOJIHEHHBIE CTPOUTENbHBIE PAOOThl, MOATBEP>KICHHBIE aKTaMU O MPHUEMKE
BBITIOJIHEHHBIX Pa0oT, CIIpaBKaMU O CTOMMOCTH BBIMIOJHEHHBIX pabOT W 3aTpaT 3a
2012-2013 rr.

Kak BugHO W3 MarepuasnoB Jieja, B COOTBETCTBUU C TOCYJapCTBEHHBIM
KOHTPAaKTOM Ha BBITIOJHEHHWE PabOT MO CTPOUTEIHCTBY ABTOMOOMJIBHBIX JOPOT
obmiero mosw3oBanus Pecnybmuku Tartapcran ot 30.09.2012 r., 3aKkir0YeHHBIM

MEXIy 3aKpBITBIM aKIMOHEPHBIM OOIIECTBOM «ATPOJOPCTPOi» (3aKa3uyuKOM) U
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OO111eCTBOM C OTpPaHUYEHHONW OTBETCTBEHHOCTBHIO «JlOPOXKHHUK» (TOAPSTIMKOM),
MOPSTINK 00S3yeTCs] BBIMOTHUTH COOCTBEHHBIMU M TPUBIICYEHHBIMU CHJIAMH U
cpencTBaMu pabOThl MO CTPOUTENBCTBY aBTOMOOWJIBHBIX JOPOr C. ATNacToBO,
AmnacToBcKOoro paiioHa B 00beMax U CpPOKM COIJIACHO MPOEKTHO-CMETHOM
JOKyMEHTaluu M TpaduKy MOpOU3BOACTBA pPadOT, a 3aKa3uMK — MPUHATH U
OTUIATUTD BBITIOJTHEHHBIE PAOOTHI.

[TynkTtom 2.3 KOHTpakTa MPEAyCMOTPEHO, YTO CTOMMOCTH PabOT MOKET
ObITh M3MEHEHA B CTOPOHY TMOBBIIICHUS WU TMOHWKEHHUS MPU KOPPEKTUPOBKE
BBITIOJTHEHHBIX 00BHEMOB padoT.

BenomocTe BBIMOJHEHHBIX pabOT MO CTPOUTENBCTBY aBTOJOPOTH  C.
AmnacToBo, AIAacTOBCKOIO paiOHA, MOANKMCAHHAs 3aKa3uUKOM U MOJPSIYUKOM,
MOATBEPKAAeT (GaKT BBHITTOJTHEHHSI TIOJPSAHBIX paboT Ha cymmy 7440663,76 pyo.

[Ipu Takux 0oOCTOSATENBCTBAX AKT MPHUEMKHU BBINIOJHEHHBIX pa0OT Ha CyMMY
250294225 py0., He TOAMMCAHHBIA 3aKa3uukoM 0€3 MOTHBHUPOBAHHBIX
BO3paxkeHuH, B cuiy 1. 4 c1. 753 'K PO He siBisieTcs OCHOBaHHMEM ISl OTKa3a BO
B3BICKAHUM OCTATKa 3aJ0JKEHHOCTH 10 TOCYJAPCTBEHHOMY KOHTPAKTY.

Kpome TOro, akt mpHeMKH 3aKOHYEHHOTO CTPOMTENIBCTBA ABTOJOPOTH OT
31.10.2013 r. cBHIETENBbCTBYET 00 OKOHUYAHHH CTPOUTEIHCTBA aBTOMOOMIJIbHOM
JOPOTH TOAPSIAYMKOM U CJadye pe3ysbTaTa BBINOJHEHHBIX pador [lemaprameHTy
[0 CTPOUTEIIbCTBY, APXUTEKTYpPE, >KWIUIIHO-KOMMYHAIBHOMY U JIOPOKHOMY
X03IUCTBY AAMUHUCTpaIMK PecryOnuku TaTapCTaH62 .

Ilena goroBopa CTPOUTENBLHOTO MOApSa MPEACTaBISET COOOM CTOMMOCTD
CTPOUTENIbHO-MOHTaXXHBIX pabOT (C y4eTOM BO3HAarpaKACHWUs MOIAPSIAYUKA) U
OmnpeaeNsieTCsT TBEPAOM WM TPUOJU3UTETLHOM CMETOH. YUWThIBass TO, 4YTO
rpaKAaHCKasi MPAaBOCYOBEKTHOCTh CTPOHUTEIBHOM OpraHU3alldi TPU3HAETCS U
0asupyercs Ha psijie SKOHOMHUKO-OPTaHU3AIMOHHBIX W MaTepHalbHO-IIPABOBBIX
MPU3HAKOB, M BAaXXHBIM YCIOBHUEM CTPOUTENBHOU [EATEIBHOCTH SIBISETCA €€

CaMOOKYITaCMOCTb, ILICHA J0T0BOpPa CTPOUTCIILHOIO IOJApsAAa AOJIKHA CTOUTBHCA C

Tocranosnenne®A CIToBoimkcKoro okpyramo aemyNeAS55-18415/04-24 or 31 okrsa6pst 2005 roxa// BectankBAC
P®. 2013. Ne 12.CT. 124.
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y4eTOM IUJJAHOBBIX W  BHEIUIAHOBBIX  HM3JEPKEK, WHQIAIUMH U JPYrUX
COCTABJISIOIIMX SKOHOMHKH® .

I'K P® npenycmMarpuBaeT BO3MOXXHOCTh  BKJIIOYATH B JIOTOBOP
CTPOUTENIBHOTO MOpPsiia 00sI3aHHOCTh OJHOM U3 CTOPOH IO CTPaxOBaHUIO 0OBEKTA
CTPOUTENBCTBA, PACIPENEIUB IMPU OSTOM OTBETCTBEHHOCTb MOAPSAYMKA U
3aKa3uyMKa 3a PUCK CIy4yalHOM THOeNId WIM CIy4alHOro MOBPEXIECHUS
CTPOUTENIBHOTO O0BEKTA.

B goroBope cTpouTenbHOro mojapsaa LeIecoo0pazHO MPEayCMOTPETh
obecrieueHre MOIPSAIUKOM DKOJOTHUECKUX U CAHUTAPHO-IHIEMHUOIOTUUECKUX
TpeGOBaHHil, a TAKKEe COOIIOCHHE CTPOUTEIbHBIX HOPM M IPABHI’ .

[Ipn 3aknroyeHWH JAOroBOpa CTPOUTEIBHOTO MOJAPSANAa OYEHb BAXKHO
OTPa3UTh TOPAMOK CIAaYd W TPUEMKH pe3yjbTaTa BBHINIOJHEHHBIX pabOT IO
JIOTOBOPY CTPOUTENBHOTO MOJPSAAA, KOTOPBIN PETYIUPYETCS MOJ0KEHUIMHU CTaThU
753 T'K PO (npu HEOOXOIUMOCTH MOTYT NMPUMEHSTCS mojoxkeHus: ctatbu 720 ['K
P®). D10 cBsi3aHO C HECKOJIBKUMH aCIEKTaMH: BO-MEPBbIX, COrNIacCHO cTaThe 711
'K P® no oluieMy npaBuily OCHOBaHUEM JJIS OIJIaThl pabOT MO CTPOUTEIHLHOMY
NOAPSIAY SIBISIETCA OKOHYATENbHAsl clladya UX PEe3yIbTaTOB 3aKa3uMKy, BO-BTOPBIX,
C MOMEHTAa NpUEMKH padOT MO JIOroBOPY CTPOUTEIBHOTO TMOApPSAa PHUCK
ClydaiiHOM Tmbenu pesyinbTaTa paboT B coOoTBeTCTBUU co cTtatheir 705 I'K PD
MEPEXOJIUT K 3aKA3UUKY.

3aKa3uuk 00si3aH B CPOKH MU B TMOPSAJKE, MPEAYCMOTPEHHOM JIOIOBOPOM
noApsifia, C y4aCcTUeM MOAPSIAYMKA OCMOTPETh U MPUHSThH PE3YJIbTAT BHIIOJIHEHHOU
pabotel. [Ipu oOHapykeHHH OTCTYIUICHUN OT JOTOBOPA, YXYAIIAOIINX PE3YIbTAT
paboThl, WJIM HMHBIX HEJIOCTATKOB B pabOTE OH JIOJDKEH HEMEIJIEHHO 3asBUTh 00
STOM MOJAPSIIUUKY.

OtmeruMm u Takue MOMeHTH. B, 1 u 2 cr. 720 'K P® no cymectBy

COOCPIKHUTCA 00513aHHOCTD CTOPOH KOHCTATUPOBATH q)aKT 00s13aTeILHON

% Makapos O.B. CojepkaHie 10roBOpacTpOHTENHHOTO MOAPS/IA:COOTHOMEHHE MPaB i 00S3aHHOCTEH CTOPOH,IPO
OsieMbl, iepciekTuBel. M., 2011. C. 12-13.

64 Kpennr A.B., CesprokoB A.Il.IIoHATHEIOTOBOpPA CTPOUTEIBHOTOMOAPSAA, €TOPOJIb M MECTO B TPa)ITaHCKOM
oboporePoccun  //TIpaBoBbie  MexaHU3MbIMOJepHM3anmuu  Poccum:COOpHUK  cTaTelno  MaTepuaiamH
ay4YHO-TIpaKTHIeCKOW KOoH(pepeHInn«Mooaexp U conuanbHasIMOIepHU3asd Poccuin: MHHOBaIIMOHHAS MUCCHS 1
TpaXIaHcKas akTUBHOCTBY. M., 2014. C. 114.
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pUEMKH padOT, BBIMOJHEHHBIX IO JOTOBOPY MOAPSIA, MPUYEM C COCTABICHUEM
aKTa MO0 «HWHOTO JOKYMEHTa, YIOCTOBEpsmomiero npuemky» (m. 2 cr. 720).
«VIHBIM JTOKYMEHTOM» MOXKET SBJISIThCS JIFO0OOE MUCHBMEHHOE IOATBEPKICHUE
3aKa34MKa: caM JBYCTOPOHHHM aKT, MPETEH3Ms, OTMETKA B CAMOM aKTE€ O HAJIMYUU
HEJIOCTAaTKOB, APYrue MUCbMEHHBIE JTOKYMEHTHI, IPHJIOKEHHbIE K akTy. Hukakue
YCTHBIE CBUJIETEJIBCKUE MOKa3aHUsA, UCXOAd U3 cMbicia 1. 2 cT. 720 'K P®, He
,Z[OHYCKaIOTCHS9.

3aka34yuk, OOHAPYKUBIIUM HEJOCTATKHM B PabOT€ B MOMEHT €€ IMPUEMKH,
MMEET MPaBO CChUIATHCS HA HUX TOJIBKO B TEX CIIy4asx, KOT/la B aKTe JINOO B UHOM
JIOKyMEHTE, YAOCTOBEPSIONIEM MPUEMKY, OBLIA OTOBOPEHBI HEIOCTATKH, JTUOO
BO3MOXXHOCTh TMOCJICAYIOIIETO TpeAbsABICHUs TpeOoBaHUS 00 HMX YCTpaHEHUH.
3aka3uuk, TpUHSIBIIMN paboTy 0€3 MPOBEpPKH, JIMIIACTCA TMpaBa CChUIATHCS Ha
HEJIOCTAaTKU PabOThI, KOTOPbIE MOTJIM ObITh YCTAHOBJICHBI MPHU OOBIYHOM CIIOCOOE
€e NpUEMKH (SBHbIE HEIOCTaTKHU), €CIM HHOE HE MPEIyCMOTPEHO JIOTOBOPOM
noapsiga.llpu obHapykeHuu mocie MpPUEMKH PadOThl OTCTYIUICHUN OT JOTOBOPA
MoApsiia WJIM UHBIX HEIOCTATKOB, KOTOpPbIE HE MOTJIA ObITh YCTaHOBJIEHBI MIPU
0OBIYHOM c1TOc00€ MPUEMKH  (CKPBITHIC HEJIOCTaTKH), B TOM YHCJIE TaKUX,
KOTOpPBIE€ OBLIM YMBIIIJIEHHO CKPBITHI MOJPSTIUKOM, 3aKa34UK 00s3aH M3BECTUTH
00 3TOM MOAPSAAYMKA B pa3yMHBIN CPOK MOCJIE UX OOHAPYKECHMUS.

OcHoBaHuEM JIJ151 IPUBJICUEHUS] CTOPOHBI IOTOBOPA CTPOUTEIBLHOIO MOAPS A
K TPaXJIAHCKO-TIPABOBOM  OTBETCTBEHHOCTH  SIBJIIETCS  COBEPILICHHE UM
rpaxaanckoro mpaBoHapymieHus. Kak momaraer C. IllupseBa, «daxtuueckum
OCHOBaHHEM IOpUIUYECKOM OTBETCTBEHHOCTH MOJKET OBITh JIAIIb
HpaBOHapymCHI/IC»65 .

MHorue wuccinegoBaTead, TOBOPS O TIPAXIAHCKOM MPABOHAPYIICHUH,
paccMaTpHUBaIOT €r0 B paMKax MOHSATUSI COCTaBa IPaKJIAaHCKOTO MPaBOHAPYIIECHHUSI
au00 OCHOBAaHMM W YCJIOBHH, HEOOXOJMMBIX JUIS TIPUBJICUEHUs] JUIA K

Fpa)KﬂaHCKO—HpaBOBOﬁ OoTBeTCTBeHHOCTH. OCHOBaHHUE OTBETCTBEHHOCTH CTOpPOH

5 Ilupsiea C. OcOGEHHOCTH IOTOBOPACTPOMTENBHOTO MOAPSIANO 3aKOHOxaTenbeTByPoccuiickoit deneparmn//
AKTyaIbHBICTTPOOIEMBI POCCHUICKOTO 3aKoHOAaTenbcTBa. M., 2011. C. 163.
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10 JIOTOBOPY CTPOUTEIBHOTO MOJpPSiAa MOXHO pPacCMaTpHUBaTh B JIBYX ACHEKTaXx:
NO3UTUBHOM M PETPOCIHEKTUBHOM. ECiIM OTBETCTBEHHOCTh B PETPOCIEKTUBHOM
acIeKkTe II0 JOTOBOPY CTPOUTEIBHOTO MOAPSAA BBIIOIHIET KOMIIEHCALMOHHO-
BOCCTAHOBUTENbHYIO (YHKIHUIO, TO B MO3UTUBHOM acCHEKTe€ OTBETCTBEHHOCTH
OCYIIECTBIISIET CTUMYJIMPYIOUIYIO M MpeAylNpeauTeiabHyro (QyHkuuwo. bes
HEraTMBHOM OTBETCTBEHHOCTH B JOTOBOPE CTPOMUTENIBHOIO MOAPSAA MO3UTUBHAS
OTBETCTBEHHOCTh HUKAKOI'0 3HAYEHUSI HE UMEET.

[IppuMEHNUTENBPHO K TPaXAAHCKO-NIPABOBOM  OTBETCTBEHHOCTH  COCTAaB
IPAKJAHCKOrO MPaBOHAPYIICHHSI BIUSET HA OCHOBAHUU MPUBJICYEHHUS] CTOPOHBI T10
JOTOBOPY  CTPOUTENBHOTO Tmoapsana. Ho mnpu  omnpeneleHMH  OCHOBaHUSA
I'PaKJaHCKO-IIPABOBOM OTBETCTBEHHOCTH OJMH MJIM HECKOJIBKO 3JIEMEHTOB MOTYT
OTCYTCTBOBaTh. Tak, Hampumep, B CIy4dae BO3MEILIECHHUS YOBITKOB IO JOTOBOPY
CTPOUTENIBHOTO MOAPSAIa HEOOXOAUMO J10Ka3aTh TaK HA3bIBAEMbIH IOJHBIA COCTaB
I'PaKJAHCKOIO MTPAaBOHAPYLIEHUS: IPOTUBOIPABHOE MTOBEJAECHUE, BUHY, IPUYNHHO-
CJIEICTBEHHYIO CBSI3b U YOBITKH.

He orpumas coueranuss OOBEKTUBHBIX U CYOBEKTHBHBIX MOMEHTOB
IFPAKJAHCKOTO IPaBOHAPYLIEHUS MO JIOTOBOPY CTPOMUTEIBHOIO MOApsAa,
IPEANOJIOKAM, YTO YCIOBHS JUIA IPHUBJICYEHUS CTOPOHBI II0 JIOTOBODPY
CTPOUTENIBHOTO MOJApsiAa K OTBETCTBEHHOCTM MOXKHO Kiaccu(UUUpPOBAaTh Ha
IOPUIMYECKUE W MaTepuajbHble ycinoBus. FHOpuanyeckuMu ycloBUSIMU OYIyT
IIPOTUBOIIPABHOCTh U BHHA, & MAaTEPUAIILHBIMUA IPUYMHHO-CICICTBEHHAs CBA3b U
yObITKM. 3a OCHOBY B JaHHOW KJIACCHU(PUKAIMU MOXKHO MPHUHITH YYEHHE O
eIMHCTBE (PAKTHUECKOTO MAaTEepPHAIBHOTO COJEp)KaHUs W MPaBOBOW (POPMBI
MMYIIIECTBEHHBIX OTHOLICHUM.

MOXHO TpPEANnoIoKUTh B JOTOBOPE CTPOUTEIBHOTO MOJpSAa TAKXKE
BBIJICIINTh TEPMHUH «COBOKYIIHBIE  YCIIOBHS», T.€. TaKM€ YCJIOBMS, KOTJa I
BO3JIO’KEHMSI OTBETCTBEHHOCTH Ha CTOPOHY I10 JOIOBOPY CTPOMUTENIBHOIO MOAPSIA
HEOOXOJMMBI KaK MaTepuajbHble YCJIOBHS, TaK M IOPUAMYECKHE YCJIOBHS U
«OTPaHUYECHHBIE YCIOBUA», KOTAA IS BO3JIOKEHUSI OTBETCTBEHHOCTH JOCTaTOYHO

TOJIBKO IOPUANYECKUX yCinoBur. Hanmpumep, 11 BO3110KEHUS OTBETCTBEHHOCTH 110
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JIOTOBOPY CTPOMTEILHOTO MOApsiaa B (hopMe BO3MEIICHUSI YOBITKOB HEOOXOIMUMBI
BCE COBOKYITHBIE YCJIOBHS: FOPUINYECKHE — IPOTUBOIIPABHOCTh, B YCTAHOBJIEHHBIX
Cily4asi BUHa U MaTepUalibHble — YOBITKU U TPUYMHHO-CJIE/ICTBEHHAS CBSI3b, a JJIA
B3bICKAHUSI HEYCTOMKHU JOCTATOYHO TOJBKO TAKOI'O0 OFPAHMYEHHOIO FOPUINYECKOIO
YCJIOBHUSI, KaK TIPOTHUBOIIPABHOE MOBEJIECHUE CTOPOHBI MO JOTOBOPY CTPOUTEIHHOIO
nojpsaa. B cBs3u ¢ 3TUM MOXHO BBIJIEIUTH TaKKe «00s3aTEIbHBIE YCIOBUSD IS
IPUBJIEYEHHS] K OTBETCTBEHHOCTU CTOPOHBI IO JOTOBOPY CTPOUTENBHOTO MOAPSIA
U «paKynbTaTUBHBIE YCIOBUS.

OO0s13aTeNbHBIM ~ YCIIOBUEM JJII TPUBJICYEHHS] CTOPOHBI IO JOTOBOPY
CTPOUTENIBHOTO TMoJApsiAa Bcerga OyaeT MpOTUBONpPABHOE IMOBEACHHUE, a
(bakyJIbTaTUBHBIMU YCIOBUSIMH B 3aBUCUMOCTH OT (OpPMbI OTBETCTBEHHOCTH M
cratyca (OCYHIIECTBIISIEMOW MAESITEIBHOCTH) CYOBEKTa: MPUIMHHO-CIEIACTBEHHAS
CBSI3b, YOBITKU U BUHA.

[IpoTuBONpPaBHBIM OYJIET CUMTATHCS BCAKOE HAPYIIEHUE YCIOBUM IOTOBOpA
CTPOUTENIBHOTO MojapsAna. Mcxoas w3 caMOil HOpUIMYECKOW OPUPOJBI JOrOBOpa
CTPOUTENBLHOTO MOAPS/a, MPOTUBOMPABHOCTh OYJAET HOCUTh, B TOM YHCIE U
OLICHOYHBIN XapakTep, a He TOJNbKO (DOPMaTbHBIM.

Kaxnas w3 CTOpOH J0roBopa CTPOUTEIBHOTO MOApsiAa  AOJDKHA
OCYILIECTBUTH CBOU IpPaBa U UCIOJHUTHh O0S3aHHOCTU HAJIeKalUM 00pa3om, 0e3
HapyLIEHUS.

B cBsi3u ¢ 3TM KayeCTBEHHBIM HCIOJHEHHUEM OOSI3aHHOCTH CTOPOHOM IO
JIOTOBOPY CTPOUTEITBHOTO TOApsAa OyIeT CUHTAThCS TaKOW OOBEKTHBHBIN
CTaHAapT, KOrJa CTOPOHA JIOJKHA OCYIIECTBUTh UCIIOJIHEHHE, UMEIOLIEE Pa3yMHOE
KaueCTBO HE HUXE CPEIHEro YPOBHS, KOTOPBIA YUYUTBHIBAETCS NMPU KOHKPETHBIX
00CTOSITENCTBAX B 3aBUCUMOCTH OT XapakTepa OOCTOSTEIbCTBA M YCIOBUUN
oboporTa.

[logBoast UTOTM NPOAHATU3UPOBAHHBIX B HACTOAIIEH IJIABE BBIMYCKHOM
KBaJM()UKALIMOHHOW pabOThl TOJIOKEHUH, HEOOXOAUMO YKa3aTh CJeaylollee,
paccMaTpuBaeMblil JOTOBOP MMEET OIpPENENIEHHOE CXOACTBO C JIPYTMMH BHUAAMHU

TPAKAAHCKO-IIPABOBLIX AOIOBOPOB W TPYAOBBLIM AOIrOBOPOM, B CBA3HU, C YCM HaA
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MIPAKTUKE BO3HUKAIOT CJIOKHOCTH C ONpPENEJIEHHEM IMPABOBBIX HOPM, KOTOPHIMHU
HEO0OXOJMMO PYKOBOJICTBOBATHCS MPHU Pa3pelIeHHH KOHKpEeTHOro nena. [lostomy
HEOOXOAMMO OTTPaHUYMUTh MOAPAN OT CMEXHBIX MPaBOOTHOIIEHUN. JloroBop
MOJPsAZia SBIISIETCS HAPSAY C JOTOBOPOM KYIUIA-TIPOJIAXKH M JTOCTABKU OJHUM U3
pacmpoCTpaHEHHBIX, a TaKke Haubosiee 3HAUUMBIX B cepe TOBAPHO-IAEHEKHOTO
obopota. OH 3aTparuBaeT OTHOLIEHUSI HETOCPEACTBEHHO B cpepe MpOU3BOJICTBA,
MOCKOJIBKY CBSI3aH C 0053aT€bCTBOM CTOPOHBI B JIOTOBOPE — TMOAPSTINKA
MPOU3BECTU OMNpPENENEHHYI0 padoTy B COOTBETCTBMM C 3aJaHMEM 3aKa3uhKa U
nepeaarh 3aKa34yuKy pe3yJabTaT ATol paboThl. Takum oOpa3om, obOecrednBaeTcs
CTaOWJIBHOE MPABOBOE PETYJIMPOBAHUE COOTBETCTBYIONIUX TMPABOOTHOIICHUHA C
y4€TOM MHTEpPECOB BCEX YYaCTHMKOB MMYIIECTBEHHOro o0opoTa. Bele ObLI0
pPacCMOTPEHO  MPABOBOE  PETYIHPOBAHME  XO3SMCTBEHHBIX  JIOTOBOPOB,
OMOCPEAYIOIINX OKa3aHUE YCIYT.

[IpeasiaraeTcss BHECTU CIEAYIOIIME M3MEHEHHsS] 10 COBEPUIEHCTBOBAHUIO
JEUCTBYIOIIErO 3aKOHOIaTENIbCTBRA!

1. Henecoobpa3zno 3aKOHOJIaTEIbHOE 3aKperUieHHe 00s13aHHOCTH
NOJIpsiAYMKA B MUCbMEHHOM (opMe COOOIIUTH 3aKa3yMKy 00 OKOHYaHUHU padoT U
TOTOBHOCTH HMX pe3yJibTara K cjade B o0mwmx Hopmax o mnozapsnae 'K PO, B
yactHOoCcTH, B cT. 720 T'K P®, ¢ nempro oOecreueHUs BO3MOXKHOCTH HX
MPUMEHEHUsT KO BCEM BHUJIAaM JOTOBOpa MOAPSIA, €CIIM ITO HE YPEryJIupOBaHO
crenuanbHbiMM  HOopMaMu. IlucbmenHass ¢opma  COOOIIEHHUS — YIPOCTUT
JOKa3bIBaHWE (paKkTa €ro COBEPIICHHUS TPH pa3pelieHUH CIOPOB B CyAcOHOM
TIOPSIZIKE.

2. Cornacho 11. 2 c1. 754 'K P® nonpsimuuk BripaBe 0€3 mpeaBapUuTEILHOTO
COTJIACOBAHUS C 3aKa3YMKOM JIOMYCTUTHh MEJIKHUE OTCTYIUICHUS OT TEXHHYECKOU
JIOKyMEHTAI[MHU, €CJIM OHU HE MOBJIMAIOT Ha Ka4yecTBO 00bekTa B 1esnoM. OJHaKo
clenyeT 3aMeTUTh, YTO HU 3aKOH, HU CyJeOHas NMpakTUKA MOKAa HE PacKpbUIU
MOHSATHE «MEJIKWE OTCTYIUICHHS», KOTOPBIE TOAPSTYNK MOXKET JOMYCTHUTh.
Buaumo, creneHb 3TUX OTCTYIUICHUM ONpeAensieTcs] KaXIblid pa3 Mo-pa3HoMy C

yueToM uX mnocueactBuil. llenecooOpa3Ho Takue OTCTYIUJICHHS OLIEHUTh B
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MNPOIIEHTAaX OT CyMMbI JoroBopa, m.2 ct.745 I'K P® crnenyer nONOIHUTH
npeioxkenremM: «MenKUuM OpHu3HAeTCsl OTCTYIUICEHHE HE CBbIE 5% OT CyMMy

A0roBopa CTPpOUTCIILHOI'O Ioapsaa».

3AKJIFOYEHUE

Ha ocHoBaHuM BbIllle MPOBEACHHOTO HCCIEJOBAaHUS COBPEMEHHOTO
3aKOHOJATENHCTBA MOKHO CAEIaTh CIAEAYIOIIUE BHIBOIBI:

JloroBop mnojpsiia MeeT caMoe MHUpPOKoe npuMeHeHrne. OH HUCIOJIb3yeTcs
BCIOZY, TJI€ p€4b UAET O paboTax, UMEIOIIUX OINPEAEICHHbINA, OTACIbHBINA OT HUX
pe3yabTaT, KOTOPBIM SIBIISIETCSI CO3JaHME HOBOM BEIIU: OT MOIIMTOrO KOCTIOMA 0
BBICTPOEHHOT'O 37[aHusl Ui coopyxeHust. [Ipu aTom nmonapsia onocpeayeT B paBHOU

MCPC KakK COOCTBEHHO CTPOUTCIILCTBO, TAK U TCCHO CBA3aHHBLIC C HUM IIPOCKTHELIC,
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U3bICKATENbCKIE, MOHTAXKHBIE, ITyCKOHANAA0YHbIe U Apyrue padotsl. [loapsaHbiii
JIOTOBOP 0OCTY>KMBAeT U JIUYHbIE MOTpeOHOCTH TpaxkaaH. K Hemy npuberatoT npu
CTPOUTEIBCTBE J1aYu WJIM KWJIOIO JI0MAa, 3aKa3blBasi CKYJIBITOPY WIH XYAOKHUKY
CO3/1aHH€ HOBOM BEIlM JIMOO PEeMOHTHON MAaCTEPCKOM MepeenKy CTapoil MalIuHbI
B TPAKTOP JUIsl padOThI HAa CaJl0BOM YYacTKe U JIp.

IIpoananM3upOBaB OCHOBHBIE BOIIPOCHI, KaCaroIIMECs J0roBopa IOAPANA,
MOYHO CKa3aTb CIIEAYIOIIEE, YTO OTHOUIEHUS MEXKIYy CTOPOHAaMH B IPOLECCE
UCIIOJIHEHUST JIOTOBOpAa JOCTATOYHO CIOXHBI. Kaknas W3 CTOpPOH (3aKa3uuk U
noapsrunk) HaaensroTcs 'K PO npaBamu u 0053aHHOCTSIMH.

B pesynbrate uccienoBanus Obi OOHApYKEHBbI HEAOCTATKH IPABOBOTO
peryaupoBaHus JI0roBOpa MOAPSAA M CACJAHBI CIEAYIOUIUE MPEIJIOKEHUI II0

COBCPHICHCTBOBAHHIO HeﬁCTBYIOHleFO 3aKOHOOATCIbCTBA.

1. IlpenJio:keHne 0 BHECEHUU U3MEHEHNH B YACTH MOHSITHEKIIPeIMeTa

A0orosopa moapsaaa»

3akoH0AaTeJbHO YCTAHOBJIEHO

Cratpa 702 T'K PO:

ITo moroBopy mojpsina ogaHa CTOpoHa (MOAPSIAYUK) OOSI3YETCS BBIMOJIHUTD
o 3aJaHUI0 JPYrol CTOPOHBI (3aKa34MKa) OMPEACICHHYI0 padoTy M CIaTh €e
pe3yJbTaT 3aKa34yuKy, a 3aKa3uhK OOs3yeTCs MPHUHITh pe3yabTaT padoThl H
OILIATHUTH €TO.

m. 1 ct. 704 TK PO:

1. Ecniu uHOE HE MpenyCMOTPEHO JOTOBOPOM TOPsIa, padoTa BBIOJIHIETCS
WKJMBEHUEM MOAPSAYNKA — U3 €T0 MAaTEPUAJIOB, €r0 CUJIAMH U CPEJICTBAMU.

Cratpsa 708 I'K P®:

1. B nmoroBope mojapsiAa yKa3bIBaIOTCA HayajdbHbIH M KOHEYHBIM CPOKHU
BEITIOJIHEHUS paboThl. [1o cormacoBaHWi0 MEXIy CTOpPOHAMHU B JOTOBOPE MOTYT
OBITh TPETYCMOTPEHBI TaK)XE CPOKH 3aBEpIIEHUS OTICIbHBIX JTaloB PadOThI

(mpoMexyTo4yHble CpOKHM). Ecim uHOE HE YCTAaHOBJIEHO 3aKOHOM, WHBIMU
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IPaBOBBIMM AaKTaMH WJIA HE MPEIyCMOTPEHO JOTOBOPOM, MOAPSIYUK HECET
OTBETCTBEHHOCTh 33 HapylLIEHHWE KaK HA4YaJIbHOTO W KOHEYHOro, TaK U
MPOMEKYTOUHBIX CPOKOB BBITIOJIHEHHUS PAOOTHI.

2. YKkazaHHbIE B JIOTOBOpE TMOJApSAAAa HA4yajbHbI, KOHEUYHBIA W
IIPOMEKYTOUHBIE CPOKHU BBIMOJIHEHUSI pabOThl MOTYT ObITh U3MEHEHBI B CIy4asix U
B MIOPSIJIKE, IPETYCMOTPEHHBIX TOTOBOPOM.

3. Ykazanusle B nyHkte 2 ctathu 405 Hacrosiiero Koaekca nocienctBust
NPOCPOYKH WCHOJHEHUS HACTYNAalT MPU HAPYIIEHHWH KOHEYHOTO CpOKa
BBITIOJTHEHHSI paOOTHhI, a TAKKE HHBIX YCTAHOBIEHHBIX JTOTOBOPOM MOJpPSIa CPOKOB.
n.l cr. 710 'K P®:

1. B ciyuasx, korga ¢pakTHUECKUE pacXo/abl MOAPATIMKA OKa3aIUCh MEHBIIIE
T€X, KOTOpbI€ YYHUTHIBAJINCH MPU ONPEACIICHUU IIEHbl pPabOThl, MOJAPSIAYUK
COXpaHseT MpaBO Ha OIUIaTy paboT MO IeHe, MPEeIyCMOTPEHHOH JTOTrOBOPOM
NOAPSIAA, €CIM 3aKa34UMK HE JIOKAXET, YTO MOJy4YEHHas MOAPSIIAUYUKOM 3KOHOMUS
MOBJIMAJIA HA KAUECTBO BBIITOJIHEHHBIX padoT.

HenocraTku

B 3akoHomarenscTBE 0 TOApsiAE HE COOMIOECHO €IMHCTBO TEPMHUHOJIOTUH B
OTIpe/ICJICHUH caMoro mpeamera nojapsaa. Tak, B ¢r. 702 'K PD, kak Obuio yxke
CKa3aHO BBIIIIE, TOBOPUTCS, YTO MPEIMETOM JIOTOBOPA MOAPAA SIBISIOTCA «padoTa
U €€ pe3ynbTaTy», B IPYTUX CTAThAX HA3bIBACTCS TOJNBKO «paboTay (m. 1 cT. 704, cT.
ctT. 708 — 710). Heo6xo1uMo yCTpaHUTh JaHHOE MPOTUBOpEYNE, BHECS U3MEHEHUE
B 'K PO.

Ipenaoxenue

Buectu usmenenus, ucnpasuth B m. 1 ct. 704 IT'K P®, cr.ct. 708 — 710
'K P® tepmun «paboTa» Ha «paboTa U ee pe3yabTaT», 4TOObl YCTPAHUTh JAHHOE
IPOTUBOPEUHE.

O060ocHOBaAHHUE

N3meHeHnne AaHHOTO TEpMHHA HEOOXOTUMO JJIS TOTO YTOOBI yCTaHWTH
npotuBopeurie B 'K P®, u Obuto coOMIOIEHO €AMHCTBO TEPMUHOJOTHUU B

OIIPCACIICHNH CaMOTI'0 IIPCAMCTa IoaApsAaa.
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2. lIpenJioskenue 00 YTOYHEHNH HAYAJIa CPOKA BBINOJHEHUSA PadoT

3akoH0AaTEeJIbHO YCTAHOBJIEHO

ITynxkt 1 ct. 708 'K PO:

1. B noroBope mojpsiia yKa3bIBalOTCS HadaldbHBI M KOHEUYHBIH CPOKHU
BEITIOJIHEHUST paboThl. [1o cormacoBaHWio MEXIy CTOpPOHAMHU B JOTOBOPE MOTYT
OBITh TPETYCMOTPEHBI TaK)X€ CPOKH 3aBEpIIEHUS OTISIbHBIX JTaloB pPadOThI
(mpoMexxyTouHble CpokHu). Ecin HHOE HE YCTAaHOBJIEHO 3aKOHOM, HWHBIMU
MPAaBOBbIMM aKTaMU WM HE MPEAyCMOTPEHO JOTOBOPOM, MOJPSAIYUK HECET
OTBETCTBEHHOCTh 3a HapylIEHHWE KaK HadaJlbHOT0 M KOHEYHOTO, TakK u
MIPOMEKYTOUHBIX CPOKOB BBITIOJIHEHUS PAOOTHI.

ct. 190 I'K POD:

Y CTaHOBJIICHHBIM 3aKOHOM, HWHBIMH TIPAaBOBBIMU aKTaMH, CJHEJIKON WU
Ha3HAYaeMbIi CYJOM CpPOK ONpeAesieTCsl KaJeHIapHOW JaTol WM UCTEYEHUEM
nepuoja BPEeMEHHU, KOTOPBIM MCUUCIISAETCS ToJaMH, MeCSllaMH, HeJeasIMU, THIMU
WJIN 9acaMHU.

CpoK MOKET OIpeesaThCs TaKKe YKa3aHUeM Ha COOBITHE, KOTOPOE JOJKHO

HEU30EKHO HAaCTYIINTh.

ct. 157 TK PO

1. Caenka cuMTaeTcss COBEPIUEHHOM MOJ OTJIAraTelabHbIM YCIOBUEM, E€CIIH
CTOPOHBI TOCTaBWJIM BO3HMKHOBEHHE NpaB U OOS3aHHOCTEH B 3aBUCHUMOCTH OT
00CTOSITENILCTBA, OTHOCUTEIBHO KOTOPOIO HEM3BECTHO, HACTYNHUT OHO WM HE
HACTYIIUT.

2. Chenka CUMTAETCsl COBEPILIEHHOM IMOJI OTMEHUTENBHBIM YCIOBUEM, €CIIH
CTOPOHBI TMOCTaBWJIM IpEKpallleHue MpaB U OOA3aHHOCTEN B 3aBUCUMOCTb OT
00CTOSITENIECTBA, OTHOCUTEIBHO KOTOPOrO HEHM3BECTHO, HACTYMHUT OHO WM HE

HaCTYIINUT.
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3. Ecnam HacTymieHHI0 YCIOBHS HEIOOPOCOBECTHO BOCIPEMSTCTBOBAJIA
CTOPOHA, KOTOPOM HACTYIUICHHE YCIJIOBHS HEBBITOJHO, TO YCJIOBHE IIPU3HACTCS
HACTYIHUBLINM.

Ecnn HacTymneHuio ycrnoBusi HEZOOPOCOBECTHO COJEHCTBOBaJIa CTOPOHA,
KOTOpPOM HAaCTYIUIEHHE YCIOBHsS BBITOJHO, TO YCIOBHE IIPU3HAeTCi HE
HACTYIHUBLIUM.

HenocraTku

Bospiioe mpakThdeckoe 3HAYEHUE MMEET ONPEAEICHUE B JIOTOBOPE CPOKa
paboT, B T.4. Hauana cpoka. CornacHo m. 1 ct. 708 'K P® B moroBope mosapsina
YKa3bIBAIOTCSI HAYAIbHBIA M KOHEYHBIA CPOKHU BBITIOJIHEHUS PA0OTHI.

B cootBerctBun co cr. 190 I'K P®, ycraHOBIICEHHBIN 3aKOHOM, WHBIMU
MPAaBOBBIMM AaKTaMM, CJEIKOM WM Ha3HAYAEMbIM CYJOM CpPOK OIpeaeisercs
KAJICHIAPHOW JAaTOM WJIM MCTEYEHUEM IEpUOAa BPEMEHH, KOTOPBIA HUCUUCISAETCA
roJlaMH, MECSLIAMU, HEAEISIMU, JHSIMH WIIA YaCaMHU.

CpoK MOKET ONPEAETATHCS TAKKE YKa3aHUEM Ha COOBITHE, KOTOPOE JOIIKHO
HEn30€KHO HACTYNUTh (HApUMeEpP, HAa4aJl0 COOTBETCTBYIOILIEIO CE30HA, HAYajao U
OKOHYAHWE HABHUTallMM, JOCTHKEHUE OIpEJIeIECHHOr0 Bo3pacta W T.1.). Ecnu
BO3HMKHOBEHHUE WJIM MPEKpAIllEHUE MTPaB U 00sI3aHHOCTEN MO0 COBEPIICHHOM ClIeKe
CTaBUTCS B 3aBUCHUMOCTb OT COOBITHS, OTHOCHUTEIBHO KOTOPOrO HEU3BECTHO,
HACTYMHUT OHO WJIM HET, TO 3TO COOBITHE OMpeeseT HE CPOK, a yciaoBue. Takou
JIOTOBOP B cOOTBETCTBUU €O CT. 157 'K PD Oyner cuntatrhCcsi COBEPIICHHBIM 0]
ycioBueM. IlpuBenenHas ¢opMmynupoBKa Cpoka Hadaja pabOT HE COIEPIKUT
yKa3aHUE Ha COOBITHE, KOTOpOE [OJDKHO HEW30€KHO HACTYNUTh, T.K.
MEPEUUCIICHHBIE COOBITHS LEIMKOM 3aBUCAT TOJBKO OT BOJIM OJIHOM M3 CTOPOH -
3aKa3vMKa.

Takum 00pa3om, OKa3bIBaeTCs, YTO B JIOTOBOPE OTCYTCTBYET HauabHBIM
CPOK BBITIOJIHEHUSI PabOT, KOTOpBIA 1o cmbiciy 3akoHa (. 1 ct. 708 I'K P®D)
SIBJISIETCS CYLIECTBEHHBIM YCIIOBUEM JOTOBOpA MOAPSIIA.

Ilpengoxenue
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[Iyakr 1 ¢1.708 T'K P® HeoOXoguMo JOMOJHUTH  CICTYIOIINM
npeioxkennem: «lIpu 3akir04eHUn JOrOBOpa YCTAHABIMBATH KOHKPETHYIO NATy
nepeayu CTPOUTENIHHOM TUIOMIAIKK, IEPEUUCIICHUS aBaHca U T.J. IJIs TOr0, YTOOBI
UMETh BO3MOXKHOCTh OTIPEJEIHUTh 1aTy Hadajia paboT.

Oo60ocHOBaAHUE

I[aHHOC AOIMOJIHCHHUEC BHECET SACHOCTb, IIPHW 3aKJIIOYCHHUN J0roBopa 6y,Z[CT
YCTAaHABJIIMBATHCSA KOHKPCTHAA JdaTa, YTO ITO3BOJIUT COOII0CTH IpaBa U 3aKOHHBLIC

HHTCPECChI CTOPOH AOroBOpa.

3. IlpenJio:kenue 00 ycrpaHeHUH NpoTUBOpeuns Mexay . 1 m m. 2 cr. 703 I'K

P® u yrounenuu coaep:kanus . 2 cr. 703 I'K P®

3aKOHOIATEJIHLHO VCTAHOBJIECHO

ITyskr 1 un. 2 ct. 703 'K PO:

1. JloroBop mojapsiga 3akilOdyaeTcs Ha HM3TOTOBJICHHE WM TEpepaboTKy
(oOpaboTKy) Beld MO0 Ha BBHINOJHEHUE Jpyrod paboThl ¢ TMepemayerd ee
pe3yJbTaTa 3aKa3uuKy.

2. lTlo pmoroBopy moAapsaa, 3aKIIOUYEHHOMY Ha W3TOTOBJICHHE BEIIIH,
MOJIPSITYMK TIepelaeT MpaBa Ha Hee 3aKa3uuKy.

HenocraTku

Heo6xonumo ycrpanuts npotuBopeure Mexay n.1 u 2 c¢1.703 'K PO u
yTouHuTh conepskanue n.2 ¢r.703 'K P®. B n.1 ct. 703 'K P® roBopurcs o Tom,
YTO JIOTOBOP MOJpsia 3aKII0YaeTCsl Ha M3TOTOBJIEHUE WJIM MEpepabOTKy BELIU C
nepenaven ee pesysbTaTa 3aKazyuKy. DTHUM pe3yJbTaTOM MOXKET ObITh TOJBKO
U3TOTOBJICHHAS WM NepepaboTaHHasl Bellb, a HEe MpaBo HAa Hee. OHO BO3HUKHET Y
3aKa3udka B MOMEHT Tiepefaud Bemd. HeoOXonMMo ycTpaHUTh JaHHOE
MpoTHUBOpeune, BHecs n3MeHenue B ['K PO.

Ipenaoxenue

Heob6xonumo ycrpanuth npotuBopeunss mexay 1.1 u m.2 cr. 703 I'K PO u

yTOuHUTH cojiepxkanue 1.2 ct. 703 'K PD, B koTOpo# 3aKkpenuTh IPaBUiio O TOM,
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4YTO «II0 AOroBopy mnoJapsaaa, 3aKJIFOUYCHHOMY Ha M3IOTOBJICHUC BCIIU, ITOAPAIYUK
nepeaacT 3Ty BCIIb U IIpaBa HA HEC 3aKA3YHUKY».

Oo60ocHOBaAHUE

VYcerpanenne npotuBopeuus Mexay m.l m 2 cr. 703 'K P® mno3Bonut

3aKa34MKYy IMOJYYUTL BCIIb U ITpaBa Ha HEC OAHOBPEMCEHHO.

4. llpenJioxkenue o BHeceHnu 1onojHenns B 'K P@® ¢puxcupoBanHoro

MOMEHTA JOCTH/KCHHUSA pe3yJabTaTa

3akoH0aTEeJbHO YCTAHOBJIEHO

Cratpa 705 T'K PO:

1. Ecniu mHOE HE mpemycMoTpeHo HacTosmuM Koaekcom, MHBIMU 3aKOHAMH
WA TOTOBOPOM TIOJPAJIA: PUCK CIYIaliHON THOENIH UITH CIIy9aiiHOTO TIOBPEXKICHUS
MaTepuasioB, o0OpyaOBaHUs, NEepeaaHHON i1 mepepaboTku (00pabOTKU) BellU
WIM WHOTO WCIIONB3yeMOTO JUIsi HMCIOJHEHUS JOTOBOpAa HWMYIIECTBA HECET
NPEIOCTaBUBINAs WX CTOPOHA; PHUCK CIy4alHOH THOENW WM CIy4ailHOro
MOBPEXKIICHUS PE3yJibTaTa BBHITIOJHEHHON pabOTHl 10 €€ MPHEMKH 3aKa3dyuKoOM
HECET MOAPSAIIHK.

HenocraTku

Henocratkom  siBosiercss  mpoben B MPaBOBOM  PETYJIUPOBAHUU
pacrnpesielieHdss pUCKOB MPHU CIydYalHOW THOeNu WM CIy4yallHOM IMOBPEXKICHUU
pe3yJbTaTa BBIIIOJIHEHHOW pabOThI 10 €€ MPUEMKH U3 MaTepHaiOB 3aKa3unKa.

Ipenaoxenue

Buecenne ngomonnenus B 1. 1 cr. 705 I'K P® nocne cioB: «J/lo MmoMeHTa
JOCTIKECHUSI pe3yiIbTaTa BBITIOJTHEHHON pabOThD».

Oo60ocHOBaAHUE

@ukcanus MOMEHTA AOCTHKEHUS PEe3yJbTaTa MOMOKET BHECTU SCHOCTh B
mpaBujia pacrpeiesiecHusl PUCKOB, yPeryJIUpOBaTh OCTABJICHHYIO JI0 CHX TMOp 0e3
BHUMAaHUS CUTYaIMIO, U TeM caMbIM oOJjierduTh npumeHenue cr. 705 'K PD Ha

IPaKTHUKE.
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5. Ilpennoxkenue 00 yCTpaHeHUH MPABOBOIO MPodesia 0 CPOKe MOAMUCAHUS

AKTOB CAAYU-TIPHEMKH PadoT

3aKOHOIATEJIHLHO VCTAHOBJIECHO

ITynkr 1 ct. 720 'K PO:

1. 3aka3yuk 00s3aH B CPOKM M B TOPSAKE, KOTOPHIE MPETyCMOTPEHbI
JOTOBOPOM  MOJApsia, C y4YyaCcTHEM THOAPATYMKA OCMOTPETh U IPUHSATH
BBIMIOJIHEHHYIO paboTy (ee pe3yabTaT), a Npu OOHAPYKEHUU OTCTYIJICHHH OT
JIOTOBOpa, YXYIUIAIOMIUX Pe3yJIbTaT paOOThl, UM WHBIX HEJOCTATKOB B padoTe
HEMEJJICHHO 3asiBUTH 00 3TOM MOJAPSAYHUKY.

HenocraTku

TpyaHonpeoaonuMble MPOTUBOpPEUMS, KaK NPABUIO, BO3HUKAIOT MEXITY
3aKa3YUKOM U TMOJPSAYMKOM Ha CTaWd TPUHATHS padoT (3TamoB padoT).
[Toapsmunk, AOOPOCOBECTHO BBIMOJHUB PAOOTBI W COCTABUB aKT WX CIA4H-
NPUEMKH, HAUWHAET JI0JT0 YIpallMBaTh 3aKa3uynKa MOJANUCATh €ro. A 3aKa3yuK He
XOUYEeT €ro MoJNUChIBaTh, MPUBOAS HaAyMaHHbIE MPUYHUHBI, TOCKOJbKY C MOMEHTA
OpUHATHUSL paOOT BO3HUKAET 0053aTENIbCTBO 3aKa34MKa OIJIATUTh UX.

Ilpenaoxenue

ITynkr 1 ct. 720 'K P® cnenyer HONMOJHUTBHOPEIIONKEHUEM: «3aKa3unuK
00s13aH B TPEXHEBHBIN CPOK C MOMEHTA MPEACTABICHUS EMY MOJIPSAUYNKOM aKTOB
cHauu-mpueMKu paboT moamucarb uX JUO0 B TOT K€ CpPOK HAaNpaBHUTh
MOTHBHPOBAHHBIA OTKa3.B mpoTMBHOM ciy4yae pabOThl CUMTAIOTCS MPUHSATHIMU
3aKa34YMKOM.

O00ocHOBaAHUE

JlanHHoe JOmoOJIHEeHHE OOECMEeYUT CTOPOHAM JIOTOBOpa BO3MOXHOCTD
COOJIFOCTH CBOM MHTEPECHI MyTEM YCTAHOBJIEHUS B JIOTOBOPE YETKOM MPOIEAYpPHI

TIOpSIJIKA CIAYU-TIPUEMKHU PaboT.

6. Ilpenioxenne o BHecennu yrouHennii B 'K P® «MeJjikue 0TCTyI/ICHUSD)
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3akoH0aTEeJbHO YCTAHOBJIEHO

ITynkr 2 c1. 754 'K PO:

2. HOI[pHI[‘-II/IK HC HCCCT OTBCTCTBCHHOCTHU 3a JOIIYIHICHHBIC UM 0e3 corjacus
3aKa34yruKa MCJIKHMC OTCTYIIJICHUA OT TEXHUYECKOM AOKYMCHTAIIUH, €CJIIN JOKaXCT,
YTO OHH HE IMOBJIMSIIM Ha Ka4eCTBO 00BEKTa CTPOUTCIILCTBA.

HenocraTku

Cnenyer 3aMeTuTh, YTO HM 3aKOH, HM cyAcOHas IpaKkTUKa IIOKa He
PaCKpbLIM TOHATHE «MEJIKME OTCTYIUICHMS», KOTOPBIE MOAPSAYUK MOXKET
nonyctuTh. CTeneHb 3TUX OTCTYIUIEHUI ONMPEAENIAETCs KaXKAblid pa3 Mo-pa3sHOMY C
Y4E€TOM UX MOCIIEICTBUM.

Ipenaoxenue

ITynkt 2 c1. 754 'K P® nononaHuTh npeayioxkeHueM: «MeJKuM MpUu3HaeTCs
OTCTYIUIEHUE HE CBbIIE 5% OT CyMMBI IOTOBOPA CTPOUTEIBHOTO MOPSIAY.

Oo00ocHOBaAHUE

JlaHHO€  JOIOJIHEHME TO3BOJIUT YCTPAaHUTh NpoOel B  MPaBOBOM
pEeryJlMpoBaHUM M OOECIEUUT MpaBa M 3aKOHHBIE HHTEPECHl CTOPOH JOrOBOpPA
noJpsiza.

VYcTpaHeHue ykazaHHbBIX HEJOCTATKOB OMOXKET 00Jiee KaYeCTBEHHO
pPEryIMpOBATh OTHOILICHMS, BO3HUKAIOIIME MO JOTOBOPY MOAPSIa, a 3HAYUT
3alIUTUTh MIpaBa TpPa)XJaH M OpraHMU3alMii, 4YTO MOJHOCTbIO COOTBETCTBYET
IPUHIMIIAM IPABOBOr'0 IOCY/1apCTBA.
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