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[lens BBIMYCKHOM KBadU(UKAIMOHHOM pabOTHI: Ha OCHOBE aHalu3a
HOPMATHBHBIX IIPABOBBIX AKTOB M TEOPETUYECKOW JINTEPATyphbl BBISIBUTH
O0COOEHHOCTH M TIpoOJEMBbl MPABOBOM MHPUPOJbl OpauHOTO KOHTPAaKTa M BHECTH
CBOM MPEIOKEHHUS.

B pabote u3ydeHna uctopus pazButus OpayHO-IOTOBOPHBIX OTHOLIEHWH. Pac-
KPBITO TIOHSATHE, KITFOUEBBIE IPU3HAKK OpauHOTo AOroBOpa U €ro MpaBoBasi MPHUPO-
na. OnpeneneHsl mpaBa U 00s3aHHOCTH CTOPOH IO OpayHOMY JoroBopy. Oxapak-
TEPU30BAHbI YCIIOBUS 3aKIIO4YeHUs OpadyHoro noroBopa. [IpoBemeHo cpaBHeHue
OpayHO-IOrOBOPHBIX OTHOLIEHUH B Poccun 1 3apyOeKHBIX CTpaHax.

Pe3ynbratamu paboThl SIBISAIOTCS 00OCHOBAaHHBIE NMPEAJIOKEHUS M0 COBEPIIECH-
CTBOBAHHUIO CEMEMHOr0 3aKOHOAATENIbCTBA, PErVIAMEHTUPYIOIIEr0 HHCTUTYT Opad-
HOro noroBopa. Hay4ynas HOBHM3Ha wuccieaoBaHUS OOYCIOBJIEHAa KOMIUIEKCHBIM
aHAJIM30M MPABONPUMEHUTENIBHON NMPAKTUKKA U MPABOBBIM AHAJIU30M CKJIAJIbIBAIO-

IHCIZCH IMPAKTUKHU 3aKJIIOYCHHA 6pa‘-IHI>IX A0OT'OBOPOB.
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BBEJAEHUE

B pa3BuThIX cTpaHax Mupa 3akiI0ueHHe OpauHoro JOroBOpa CUMTaeTCsl HOPMOI,
oOecreunBarollell MBUWIN30BAHHBIE OTHOLIEHUS MEXAy cynpyramu. B Poccun
OpaudHbIi JOTOBOP JI0JITO€ BPEMSI paCCMATPUBAJICS KaK MPUBWIIETUSI COCTOSATEIbHBIX
rpaxiaH. bonbllyl0o 4YacTh HaceleHUss OH HE HHTEpEecoBal, TaK Kak ObuUIO
pacrpoCTpaHEHO MHEHHE, YTO MEPKAHTWIBHOCTh BPEAUT CEMEHUHBIM OTHOIIICHUSIM.
CeroHsi poccHsiHE MOHSUIH, YTO C IIOMOIIBI0 OpayHOro JIOrOBOPAa MOKHO 3aIlllUTUTh
CBOM HMMYIIIECTBCHHBIC TpaBa U WHTepechl. [IpaBoBas KOHCTPYKIUS OpavyHOro
JIOTOBOpa O00ECMEeUYMBACT WHTEPEChl TpaXJaH C Pa3HbBIM HMYIIECCTBEHHBIM
MOJIOKEHHEM, TTIO3BOJISIET CBOOOTHO PACIIOPSKATHCSI CBOUM UMYIIIECTBOM, HAKUTHIM
1o Opaka u B Opaxe.

I'paxxnane crtanu Oosiee OTBETCTBEHHO OTHOCHUTBCS K 3aKIIOYEHHUIO Opaxa.
KonudecTBo 3akimrodeHHBIX OpadyHbIX JOrOBOPOB €XKErojgHo Bo3pactaer. [lo
JAHHBIM CTAaTUCTHKH, IPEAOCTABISIEMON HOTapuajlbHbIMU Manatamu, B 2016 roay
OBLIO 3aKJIFOYEHO 72 THICSAYM OpadHbIX KOHTPAKTOB, B 2017 rogy — 88 Thicsad, B
nepBoM nosyroauu 2018 roga — 56 THICSYL.

bpaunsbiii toroBop B Poccuu B HacTosIiee BpeMsl YK€ HE CUMTACTCS IIPU3HAKOM
Opaka 1o pacuery. ITo, Ipexkae Bcero, 3hGHEeKTUBHBIN HHCTPYMEHT, TOMOT AN
NPEeIOTBPATUTh WMYIIECTBEHHBIC CIIOPHI B ceMbe. B OpayHOM KOHTPAaKTE MOKHO
MEPEUYNCITUTh BCE OCHOBHBIE TMpaBa M OOS3aHHOCTH CYIPYTOB, KacaroIIHecs
BJIQJICHUS HEIBUKUMOCTBIO, PACIIPEEICHUs JEHEKHBIX CPEJICTB, OTBETCTBEHHOCTH
10 JOJITaM.

C moMotipo 6pavyHOTO JOTOBOPA PETYIUPYETCS HE TOIBKO PEKUM COBMECTHOM
COOCTBEHHOCTH CYMpYyTroB (MalinHa, KBapTHUPA, IOM C JAYHBIM Y9aCTKOM), HO H
O6usHeca, 00 ympaBiIeHUH KOTOPOM Pa3yMHO JIOTOBOPUTKCS 3apaHee.

[Ipo6nemam mPaBOBOTO PETYIMPOBAHUS OpPavyHOTO JOTOBOpPA  YACISACTCS

JOCTaTOYHOE BHHMAaHWE B HayKe M TNpakTuke. HM3yueHwe Teoperndeckou

! OrercrBennsiii mozxox // https:/notariat.ru/ru-ru/news/otvetstvennyj-podhod-na-22-vozroslo-kolichestvo-
zaklyuchennyh-rossiyanami-brachnyh-dogovorov (nara o6pamerust 11 saBapst 2019 roma)
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JIUTEPATYPHI MOKA3BIBAET, YTO OHU PACCMATPUBAIIUCH U PACCMATPUBAIOTCS MHOTUMHU
aBTOPAMHU. M.B. AHTOKOJIbCKOH, M.J. bparunckum,
B.B. Butrpsuackum, b.M. TI'onrano A.A. [dassinoBoii, I[I.B. KpameHWHHUKOBBIM,
A.H. JleBymikunbiM, JI.b. MakcumoBuu, A.M. Heuaesoit, O.H. Huzamuenoii
U IPyTUMHU aBTOPAMHU.

HekoTophlie acniekThl 3akitoueHus] OpayHbIX IOTOBOPOB B HAYKE TPaXKIaHCKOTO
¥ CEMEIHOTO TpaBa UCCIEA0BAaHbl HE TOJHOCTHIO. [103TOMY Ha MpakTUKE HEPEIKO
BO3HHMKAIOT CUTYyAIlUH, BIEKYIIIHE CYIeOHbIE CIIOPHI.

He omnpenenena mpaBoBasi npupoaa OpayHOro JOroBopa, Tak Kak HEKOTOPHIE
BONPOCHl  (MOHsATHE OpayHOTO JIOTOBOpa, CYOBEKTHBIM  COCTaB, MpaBa
U OOSI3aHHOCTU CYINPYroB) PETYJIUPYIOTCA CEMEHHBIM 3aKOHOJIATEIIbCTBOM,
a HEKOTOphIe (0OITIUE YCIOBHS U TIOPSIOK 3aKITFOUCHUS, N3MEHEHUS, PACTOPIKESHHUS )
— HOpMaMu T'PaXkJaHCKOTO 3aKOHOAATEIbCTRA.

Cpenn mnpaBOBEIOB HET €IUHOTO MHEHHUS OTHOCHUTEIBHO BO3MOXHOCTH
pacrpocTpaHeHus: pekrMa oOIe COOCTBEHHOCTH Ha J00payHOEe HMYIIECTBO
CYNpPYTrOB WJIK UMYIIECTBO, TTOJTyYEHHOE OJTHUM M3 CYIIPYTOB BO BpeMs Opaka B Jiap
WM B mopsiake HacieaoBaHus. OKOHYATEIBLHO HAa MPAKTUKE HE PEIICH BOIPOC O
BO3MOYKHOCTH PACHPOCTPAHCHHS JEUCTBUS OpadyHOro J0roBOpa Ha J00payHbIe
oTHOmIeHUs. TakuM 00pa3oM, TeMa BBITYCKHOW KBAIM(PUKAITUOHHON pPabOTHI
CUMTAETCS BAXKHOW, 3HAYMMOM, U AKTYJIbHOM.

Hanuune HepemeHHBIX BOIMPOCOB, CBSA3aHHBIX C 3aKIIOUYCHHEM OpayHOTo
KOHTpaKTa, OMPEICIINIIO 1€Ib BEITYCKHOW KBAIM(UKAIIMOHHON padOThI: HA OCHOBE
aHAJIM3a HOPMATUBHBIX MPABOBBIX AKTOB U TEOPETHUYECKOW JUTEPATYPHI BBISIBUTH
0COOCHHOCTH W MPOOJIEMBI PABOBOY MPUPO LI OPAaYHOT0 KOHTPAKTA M BHECTH CBOU
MPEIIOKEHUS.

[lenp KOHKpPETU3UPOBAHA PENICHUEM CIEIYIOINUX 3a4a4:

1. I3y4uTh UCTOPUIO pa3BUTHUS OpavyHO-I0TOBOPHBIX OTHOIIICHHUM.

2. PackppITh TIOHATHE, KIIOYEBBIC IPHU3HAKK OpavyHOrO JOTOBOpa MU €ro
MPABOBYIO MPUPOAY.

3. Onpenenutd nMpaBa U 00SI3aHHOCTH CTOPOH 110 OpavyHOMY JIOTOBODY.
7



4. OxapaxkTepu30oBaTh YCJIOBUS 3aKIIOUEHHS OPavyHOTO JI0rOBOpA.

5. CpaBHUTH OpayHO-IOTOBOpHBIE OTHOIIEHUsT B Poccun u 3apyOexkHBIX
CTpaHax.

OOBeKT ucclenoBaHMsI: TPaKIaHCKUE MPABOOTHOIICHUS, BO3HUKAIOIINE MPU
3aKJII0UYEHUH OpayHOTO JOTOBOPA.

[Ipenmer wuccinegoBaHWSI: HOPMBI  3aKOHOAATEIbCTBA,  PETYIUPYIOLIHE
3aKJII0ueHre OpayHOTO JOTOBOpa, TEOpeTUUecKash JUTepaTypa, aHaJIUu3HpYIOIast
npoOjeMbl OpayHOrO JOTOBOpAa, a TAKXKe IMPaBONPUMEHUTENIbHAS MPAKTUKA I10
pPEryJIUpPOBAHUIO TIPaB U 00S3aHHOCTEN CTOPOH B OpauHOM JIOTOBOPE.

bubnuorpaduyeckass ocHOBa BBITYCKHOM KBaTU(DUKAIIMOHHON pabOTHI — TPY/IbI
POCCUHCKHX TIPaBOBEIOB B 00JIACTH CEMEMHOr0 W TpakaaHckoro mpapa: H.D.
3senuropojckoir, E.B. Hsueroit, JI.JI. Kapmbas, H.A. Komnoxomnosa, A.H.
Jleymikuna, JI.b. MakcumoBuy, A.A. CeMUHOU U APYTrUX aBTOPOB.

Hopmatusnyto 6a3y cocrapisitor: Koncturtymnus PO, ['paxxnanckuii konekc PO,
Cewmeitnbiii konexke PO, denepanbubie 3akonbl, [locTtanoBinenus: IlpaButenncTBa
P®. Cynebnas mpakTuka npejcraBieHa MOCTAHOBIECHUSMHU 110 KOHKPETHBIM Jieam
cynoB PO.

[Ipy HanmucaHuu BBITYCKHOTO KBATH(PUKAIMOHHOTO HWCCIEAOBAHUS OBLIN
UCIIOJIb30BaHbl OOIIEHAYYHBIE METOMbI: AHANU3, CUHTE3, ACAYKIUs, UHAYKIIHUS, a
TaK)Ke CTeIHaIbHbIC: CPABHUTEIHHOTO MTPaBOBEACHUS, OPMATHLHO-IOPUIAYECKOTO.

[IpakTrueckass 3HAUMMOCTh: PE3yIAbTaThl aHAINM3a MOTYT OBITh HUCIIOIH30BAHBI
B IIPABONPUMEHUTEIBLHON MPAKTHKE.

Crpykrypa KBaIM(PUKAIIMOHHON pabOThI: BBEACHHE, OCHOBHAs 4YacTh,

cocTosiIIasl U3 Tpex IJaB, 3aKiItoueHne, OnoInorpadMuecKuii CIIMCOK.

T'JIABA 1 BPAYHBIN JOI'OBOP KAK PET'YJIATOP CEMEMHO-
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[TIPABOBBIX OTHOIIIEHUI CYIIPYTOB

1.1 Mcropus pa3BuTusi OpauHO-A0TOBOPHBIX OTHOLLIEHUN

HNuctuTyT OpayHOro AOroBopa MOSBHICA BMECTE ¢ BOSHUKHOBEHHEM YaCTHOM
coOCTBeHHOCTU. MCTOpPUKM YCTaHOBWIJIM, YTO MEPBble OpayHble AOTOBOPHI OBLIN
3akioueHbl B J[peBHeM Bapuiione. 3aKOHbBI BABUJIOHCKOTO 1aps Xammyparu (§128)
COJIepIKajy 3anuch. «Ecay 4enoBeK B35 KEHY U HE 3aKIIFOUYMII C HEM I0TOBOpPA, TO
5Ta KEHIIMHA — HE KeHa» . JOroBOP COCTABJISNICS MEXIy OTIOM HEBECTHI U
xKeHuxoM. JKeHux npuHocws OyAylieMy TEeCTIO MOAAPKH M OTAaBaj BBIKYIHYIO
iary (§160 3akoHoB napst Xammyparnu). PoguTenu BN HEBECTE UMYIIECTBO
(nmpunanoe). HeBecta B coctaBieHUU OpayHOro J10rOBOpa HE y4acTBOBAIA.

Kak mumer P.A. HacuOyninuH, B OCHOBHOM 3aKJIIOYAJIUCh YCTHBIC JIOTOBOPBI.
[TuceMeHHbIN OpadHbIi TOTOBOP COCTABIISIJICS, €CIIM 3aMY’K BBIXOWIIA KPULIA WITH

oorarasi KCHIIMHA®

. TekcTbl OrOBOpOB MHUCAIKCH KIMHOMHCHIO HA TIWHSIHBIX
TabJIMYKaxX. ApXeoJoru oOHapy WK apTedakT npumepa noropopa: «bamry, 1oub
xpuiel [lamama — benucyny, nodepu Y3ubury, B3sn Pumy, cein llamxaty, nis
Opaka u cynpyxectBa. 10 cukieit cepebpa ee cBaneOHBI momapok. C Toro
MOMEHTa, KaK OHa MX IMOJy4YuT, OHa Oyner yaosierBopeHa. Eciu bamrty ckaxet
cBoeMy cynpyry Pumy: «Tsl He My Moii», — OHa OyneT youTa u OpoIlieHa B PEKY.
Ecnu Pumy ckaxer cBoelt cynpyre bamry: «Tsl HE )xeHa MOS», — JOJDKEH OH JaTh
eil paszognyro tuiaty 10 cukieit cepebOpa. Illamamem, Mapaykom, 1mapem...
KIISUTUCH OHI»S,

Takum o00pa3zoM, KEHUX CHayaia MPENOJHOCUI CEeMbE HEBECTBHI CBaJICOHBIM

nopapok. IlomHas BeIKynHas 1uiaTa MNpOW3BOAMIIACH TO3ke. Bce ycioBus

3aKJIIOYEHHSI JOTOBOPA COJIEPKATUCH B 3aKOHAX XaMMYypariH.

1 3akonpl Xammyparm // http://www.bizkonsalt.ru/sanyu/ist/zhammurapi.htm (nata o6pamenus 12 suaps 2019
roma)

2 Hacubymmn, P.A. Basunonckoe GpadHo-ceMeiliHoe mpaBo B 3akoHax Xammypanu / P.A. HacuOymmin //
https://studfiles.net/preview/6189359/page:21/ (nara obpamenus 14 seBaps 2019 roga)

® Tam xe // https://studfiles.net/preview/6189359/page:21/ (nata obpamenus 14 supaps 2019 rona)
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B cBoje 3aKkOHOB Takke YKa3blBAIMCh CaHKIMM 3a HapyLIEHUE YCIOBUH
Opaunoro jaoroBopa. «Ecau denoBek, KOTOpPBIM MOciadl B JOM CBOErO TECTA
OpayHO€ MPUHOLIEHUE U OTAAJ BBIKYII, 3aCMOTPEJICS Ha APYTYIO )KEHILUHY U CKa3al
CBOEMY TeCTIO: «S He BO3bMY B JKEHBI TBOIO JOYb», TO OTEIl JOUYEPU MONKET
3a0path Bce, uTo eMy ObL1o mpuHeceHo» (§159 3akonoB Xammypanu). «Ecnu
YeJIOBEK MPHUHECET B JIOM TECTs OpauHbld Jap W OTJACT BBIKYI, a 3aTEM OTeIl
JIEBYIIKA CKaxeT: «f He ornaMm Tebe Moel aodepu», TO OH JOJDKEH BEPHYTH
BJIBOMHE BCe, 4TO ObLIO MpuHEceHo eMy» (8160 3akoHoB Xammyparnn).

Bpaunbrit 1oroBop coaepxkan BOMPOCHL: O MPUIaHOM, OpauHOM BbIkyme (§159-
164), pa3eabHON OTBETCTBEHHOCTH 110 JI0JITaM, BOSHHUKIIKUM 710 Opaka (§151-152).

B pumckom mpaBe ocHOBHBIE (pOpMBI BCTYIUICHHS B Opak MMENH MPU3HAKH
IpaXJaHCKO-TIpaBoBoi  caenku’.  Tak  mosBWics ~ OpauHblii  JOrOBOD,
NPEJICTABISAIOMUI  COOOM  COrJiallleHue,  OMUCHIBAIONIEee  MMYIIECTBEHHBIC
OTHOIICHUS] MYXXYMHBI M >KEHIIMHBL. B corjameHun oroBapuBajiuCh BOMPOCHI
HACJIeIOBaHUs COBMECTHO HaXKUTOTO uMmyniecTsa. B anoxy JlpesHero Puma B Takux
KOHTpPAKTaxX OMpenessyics 00beM M Ka4eCTBO MPHUAAHOTO, a TaKXKe MPea0padyHOro
napa. Bo Bpemsi cBaapOBl IOroBOp 3auuThIBasICs BCayX. JlecsiTh cBuueTeneit
CTaBWJIM Ha HEM CBOM I€YaTH.

B JpeBueit I'peniun Opadnblii TOroBOop Takke umena mecto. Ilo 3akoHy OH
3aMMCHIBANICS HA TANMUpPYyCe U 3aBepsics MIecThio cBuaerensiMu. CoxpaHUics
obOpaser JOKyMEHTa, COCTABIEHHBI Ha ocTpoBe Dnedantuna 2. Hekro [epakmun
Opan B JKEHBI CBOOONOPOXKACHHYIO KeHIuHy Jlemerpuio c¢ octpoBa Koc.
CBoOonHBIN 4YenmoBeKk Opan ee CBOOOJHOW ¢ MpHAAaHBIM. B mpumaHoe BXOAWIH
IJ1aThs U yKpaueHus ctouMmoctbio 1000 npaxm. My npeaocTaBiisil KEHE BCE, YTO
nmomo6ano xeHe. MecTo KHUTEIbCTBO YKAa3bIBAIOCH TO, TJIE€ COUYTYT HYXKHBIM TIO

0000 THOMY COTJIACHIO 35Th U OTEIl.

! JNlesymxun, A.H. Vcropusi BOSHUKHOBEHMSI M Pa3BHTHS MHCTUTyTa OpadHoro norosopa B Poccum / B.H.
JleBymikus // Cemeiinoe u xununiHoe npaso. — 2012, — Ne 5. — C. 34.
? Hacubymmin, P.A. Ykas. cou. // https://studfiles.net/preview/6189359/page:21/ (nata obpamenus 14 suBaps
2019 rona)
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Kaxnaomy u3 Oynymux CympyroB BpydYaidd OJIMH AK3EMIUIAP MUCbMEHHOTO
TEeKCTa coryameHus. MyX W JKeHa XpaHWIU JOKYMEHTBl OTHeiIbHO. B ciydae
CyaeOHOro pa3donpaTenbCcTBa TAKUE TOKYMEHThI UMEIU CTaTyC JOKa3aTeIbCTRA.

B 3akoHonatenscTBE 3apyO€KHBIX CTpaH C MOMOIIbIO OpayHOrO KOHTpPaKTa
UMYILHE KJIAacChl CTapalMCh OrpauTh CBOM KamuTaal OT IOCTOPOHHETO
BMelIaTenbcTBa. B uactHocT Bo @paHuuu U AHTIIUM OpayHbIi 1OTOBOP COXPAHSIT
3a JKCHIIMHOM, BBIXOJAIICH 3aMyX, U €€ POJCTBEHHHKAMH TMPAaBO YIPABJICHUS
0O0pavyHbIM UMYIIIECTBOM U MOJIB30BAHUS IOXOJaMU OT HETO.

Bpaunsrit kouTpakt Obu1 npeaycmoTped Koaexkcom Hamoneona (®paniry3ckuii
rpaxxnanckuii kogekc) 1804 rogal. Onnaxo eme 18 ampens 1799 roga Hamosneon
3aKJTI0UMJI OpauHbIi KOHTPAKT cO cBoeil nepsoii  xeHoli JKosepuuoii Borapre 2.
JloroBop ObLI COCTaBJIEH B JIBYX 9K3EMILUIIpax M 3aBepeH HOTapuycoM. JlokymMeHT
uMmen nevarb ['paxmanckoro TpuOyHana okpyra Cenbl. B Texcte moapobHO
U3JIarajuch yCIOBUS COBMECTHOTO ITPOKUBAHUS CYTIPYTOB.

0O0603Ha4aNOCh, YTO MEXKIY CyIpyramu He OyeT COBMECTHOTO UMYIIIECTBA, OHU
He OyyT OOpeMEeHEHBI 0JITaMH U UTIOTEYHBIMH 3aiiMamu apyr aApyra. Kaxnapii us3
HUX MOJKET paCHOpsKAaThCsl HAa CBOE€ YCMOTPEHHE HMYLIECTBOM, KOTOPOE €My
npuHanexuT. Hamoneon ocrtasisut mpaso JKozeduHe mpoaomkaTh OCyIeCTBIATh
(YHKIIMU OMEKyHa B OTHOUICHUH JIBYX HECOBEPIICHHOJETHUX JETEH OT MEepBOTo
Opaka. JKozeduHe ycraHaBmMBanach Moku3HeHHass peHta 1500 nuBpoB B o
(crapeimMu nenpramu). OroBapuBalMCh YCJIOBHSI HA CIydail pacTOpKeHHUs Opaxa.
KozedrHa u ee HaACICTHUKH TIONy4Yaau: a) OJEKIY, Oeiabe, KpyKeBa, cepedpo,
VKpalieHus: U OpWUTMAHTBI, €W MpuHamIexkanue; 0) BClo Mebenb, OOBEKTHI
MeOETMPOBKH M BEIIM, KOTOPbIE OyayIias Cylnpyra W €€ 3aKOHHbBIE HACJICIHUKHU
MoJIy4yaT B MOAAPOK.

Bce nmruunoe nmytectBo, HaxuToe JKo3edrHOM ¢ MEPBBIM MYKEM, 10 IJIEKAIO

MEPEINUCH B CPOKH, YCTAHOBIICHHBIE 3aKOHOM. Pa3zmep cocrosinus Oyayiias cynpyra

! Kysununa, A.A. VIcTOpHsI CTAHOBJIEHHS! HHCTHTYTa GPAavHOro JJOroBopa B Poccuu 1 3apy0exkHbIX cTpaHax /
A.A. Kyxununa // Bectauk TBI'Y. Cepust «IIpaBo». —2014. — Ne 2. — C. 165.
2 Camplif joporoii  moroBop: Opaunblii koHTpakT Hamomeoma wu YKoszepunbr // http://www.antik-
invest.ru/blog/?p=9259 (nara obpamenus 15 ssaBaps 2019 roga).
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cpa3y OOBSIBUTH HE MOIJIA 10 OKOHYAHUS MEPEIUCH, TaK KaK BCE 3aBUCENIO OT TOTO,
MIPUHUMAJIA JIM OHA pelieHre 00 00beIMHEHNN UMYILECTBA TUO0 OTKa3a OT HETO.

Bropoii Opaunblii koHTpakT Hamoneon 3akmtounn B 1810 romy co cBoei
CyHpyTOil aBCTPUICKOM spurepuoruaeil Mupueii-Jlynsoii’.

@paHIy3CKUi TpakJaHCKUH KOJEKC Ompeneisyi OpayHblii JOroBOp Kak
o0s3aTenbeTBO. OH nMen GopMy TUCBMEHHOTO JOTOBOPA U 3aBEPSJICSI HOTAPUYCOM
B IIPUCYTCTBUHU  cBuAerened. Takod  IOroBop  yCTaHABIMBAI — PEXUM
UMYILECTBEHHBIX OTHOILIEHUW CYNpyroB. B mpoTUBHOM ciydae Ha AoOpadHoe
UMYILIECTBO U ABUKUMOE UMYIIECTBO, MPUOOpPETEHHOE B Opake, pacpOoCTpaHsIICs
PEXUM 3aKOHHOM OOITHOCTHU MYy»a M >KEHBI.

Hopmbl o0 OpauHom JoroBope cojaepkanuch B Tekcte ['epmaHCcKOro
I'paxaanckoro Yioxenus (manee mo tekcry — ITY), npunsroro B 1896 romy 2.
CymiecTBoBall MOPSIAOK OOIIHOCTH HMMYIIECTBa CynpyroB. PazgenbHoe BiazeHue
UMYIIECTBOM ObUIO BO3MOXKHO, TOJIBKO MPHU 3aKIHOUYEHNUHU CIIEHUATBHOIO OpayHOro
KOHTpAKTa.

B Poccun Opaunblii 10roBOp BCErja SBISJICS «CIOCOOOM COXPaHEHUs U
nepeadyy U3 MOKOJIEHHS B MOKOJEHHUE CIOXKMBIIUXCS OOIIEKUTEHCKUX 00pas3IoB
nosenenus»®. Eme B XV Beke MMyIIECTBEHHbIE OTHOIIEHUS HEBECTHI M JKEHHMXA
PEryJIupOBATIUCH IOTOBOPOM, 3AKJIIOUABIIUMCS MEXY UX POAUTENAMU. DTO ObLIA
C/IeJIKa MEXIY CEeMbsSMHU, HOCHBIIAs Ha3BaHue cropop. JKeHux u HeBecTa ObUIM
JUIICHBI TTpaBa BbIOOpA.

AKT 00pydeHHss oOpMIISIICS CIIENUANIbHON CrOBOPHOM 3amuckio®. B apxupax
coxpaHuiiach psiaHas (croBopHasi) 3anuchk 1513-1514 rogoB, B KOTOpoi AKCHUHbBS
[InemeeBa 00s3pIBanack BBIIATH CBOIO 104b AHACTACHIO 3aMyXK 3a KHsA3s lBaHa
BacunbseBuua O0o0JIeHCKOTO M J1aTh 3a HEw mNpuaaHoe. B moroBope oOpydeHus

OTrOBApHUBAJIUCh YCJIOBHA O IIPUAAHOM, €I0 pasMEpe, A0JIC JKCHHXAa B IIPHUAAHOM.

! ur. no xn.: Kyxkununa, A.A. Yka3s. cou. — C. 165.
2 Kyxunnuna, A.A. Yxas. cou. — C. 166.
% Tlnuesa, C.D. VcTopus pasBUTHs 3aKOHOJIATENBCTBA O OpavHOM J0roBOpe B Poccun u 3a pybeskom / C.D.
[Tnuesa // http://www.docme.ru/doc/613886 (nata obparmenus 11 saBapst 2019 roxa)
4 ur. no ku.: Huwkauk, H.C. TTpaBoBOe peryMpoBaHue ceMeHHO-OpavyHbIX OTHOMIEHHH B PYCCKOM HCTOPHH.
— Canxkr-IlerepOypr: IIpecc, 2006. — C. 32.
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[Tpunanpie g0MM 0053aTEIBLHO PETUCTPHPOBATIUCHL HA TOCYAAPCTBEHHOM YpPOBHE.
Ecnu cynpyr cBoeBpeMeHHO HE IM0/IaBajl YEIOOUTHYIO O PETUCTPAIMA UMYIIECTBA
KEHbl Ha cels, TO B clydyae CMEPTH CYNPYT'H HMYIIECTBO MEPEXOAMIO K ee
POJICTBEHHHUKAM.

HmymiecTBEHHBIC OTHOIICHHS OYIYIIMX CYNPYroB B APEBHEM PYCCKOM TIpaBe
pPEeTyIUPOBAIUCh PA3NUYHBIMU  JIOTOBOpaMH. JlOTOBOpHI  3aKIIOYAIUCH O
BCTYIUICHUS B Opak M OBLUIM HEPACTOPKMMBI, KaK M CaM HMHCTHTYT Opaka. Ha
OCHOBaHMM 3aKOHOJIATEIHCTBA 3aKIIIOYAIUCh JOTOBOPHIL:

1. O npugaHoM, ONpeACIIAIONIeM, KaKOE HMYITIIECTBO BHOCSAT POJUTEIIH HEBECTHI
B TI0JIb3Yy €€ HOBO# CEMbH, CYJL0Y MPUIAHOTO B CIIy4ac CMEPTH KEHBI HITH MYKa.

2. O «kmaake» («CTOJNOBBIX ACHBrax») CO CTOPOHBI JKEHUXA.

3. [IpenOpauHbIil TOTOBOP O HACIICIOBAHHUHU.

4. JloroBop 00 MMYyIIECTBE C 35TEM-BJIa3HEM IPHU YCIOBUHU, €CIU MOJIOJbIC
HaMepeBaJICh KUTh B JIOME Y POJAUTENCH JKEHBI.

Psimnas 3anuchk — HanOoJee pacpocTpaHeHHas Gopma OpadyHOro JOTroBOpa Ha
Pycu. JlokyMeHT 00BbEeIMHSI BCE NMEPEUMCIICHHBIC BBIIIEC JOTOBOPHI. JTa 3alUCh —
JOTOBOP OTIIA HEBECThI C OYAYIIMM 35TEM OTHOCHUTEIBHO YCIOBHU CBaIbOBbI,
yIIOCTOBEPsUIaCh CBUICTENSIMH. [ JTaBHOE YCIIOBHE PSIHOMN 3aIMCH — 0053aTeIbCTBO
’KCHHXa BCTYITUTH B Opak ¢ HEBECTOH B OMPE/CIICHHBIN CPOK U COOTBETCTBYIOIICE
00513aTeILCTBO OTIIAa HEBECTHI BBIJATH 3a HETO CBOIO JI0Yb. [lpm HapyieHun
oOelanusi BUHOBHAsI CTOpPOHA 00s3aHa ObLIa BBIJIATUTH HEYCTOMKY B pa3Mmepe
yKkazaHHoM B psagHoit 3amucu (ot 1 000 mo 10 000 py6meit).

B psaHOli 3amucu yka3pIBaIMCh HACIEACTBEHHBIE IMpaBa OYIyIIUX CYIPYTOB.
Ecnmu ymupan cynpyr, To eHa Biajielia ero UMYIIECTBOM, MPHU YCIOBUHU, YTO HE
BCTyMaJia B HOBBIM Opak. B ciydae cMepTy JKeHBI IPUIaHOE OCTaBAIOCh Y MyXka, a
MOTOM Tepexonmnio ux obmum aetsMm. [lpugaHoe Oe3MeTHOW KEHIITMHBI

BO3BpaliajJdoCh TCM JIMIAM, KOTOPBIC AdJIX €TI0 3a HEH UJIM K UX HaCJICOHHUKAM.

! JNleymxun, A.H. Vcropyusi BOSHUKHOBEHMSI M Pa3BHTHS MHCTUTyTa OpadHoro norosopa B Poccuum / B.H.
JleBymikus // CemetiHoe u xxununiHoe npaso. — 2012, —Ne 5. — C. 34.
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Panuple 3amMcu uMMenu CTaTyc IOPUIMYECKOTO JOTOBOpPa, 4YTO ObLIO
saduxcuposano B 50-ii rmase Kopmueii kaure «O Taiine cynpyxecTanl,

Bpaunbie 10roBOpsI 3TOr0 NEPUOa UMETU CBOEOOPa3HbI CyOBEKTHBIN COCTAB.
CropoHaMu psiIHOM 3amucH ObUIM HE TOJBKO OyIyIIMe CYNPYTd, HO U UX CEMbH
nearukoM. JKeHUX WM ero OTell CrOBapUBaJIUCh C OTLIOM WJIK OpaThIMU HEBECTHI.
WMms HeBecThl YyKa3bIBAIOCh PSIIOM C UMEHAMU CBUJETENEH, TO €CTh TPEThbUX JIHII.
CrnepnoBaTtenbHO, )KEHILIMHA CTOPOHOM OpayHOro JOoroBopa He sBisiack. OHa Moria
N0JIb30BaThCS IPABOBBIMHU MOCJIEICTBUSIMU TaKOM CIETKH BMECTE C MYXKEM.

Bo3moxHOCTh pacTopskenust oOpyuenus nosisuiach B 1702 rogy. Ilerp | uzgan
yKa3, KOTOPbIH yCTpaHUJI 0053aTebHOCTh CroBopa. JJoroBop Mexay poAUTENsIMU
KEHUXA U HEBECTHI YK€ HE CHAOKaJICsl CTOBOPHOM 3aMHChIO M HE BKJIIOYAJ YCIOBUS
0 HEYCTOMKE IIPHU HECOCTOSIBIIEMCS Opake.

Mo>kHO OBUITO JIUIIb 3aKJII0YATh TPUAAHHBIE POCIIUCH, PETYIUPYIOIINE BOIIPOCHI
MMYIIIECTBEHHBIX IPABOOTHOLLIEHU CypyroB. Pocnycu coniepxany nepedncieHue
UMYIIIECTBA BXOAUBILETO B MIPUIAAHOE.

C navana XVIII Beka npuianoe k€Hbl OTHOCWIOCH Pa3JieIbHOMY UMYIIECTBY.
Myx He uMeln mpaBa UM TMoab30BaThed. [IpumaHoe paccmaTpuBanoch Kak
UMYIIECTBO, KOTOPOE KE€HA MIPEA0CTaBIIsIa CYNIPYTy B MOJIb30BaHUE. Pa3nebHOCTD
UMYIIIECTBA CYIPYTrOB TMO3BOJSJIa UM JIEJIUTh OTBETCTBEHHOCTHb 110 IOBOIY
JIOJITOBBIX 00513aTE€NBCTB U HE OTBEYATH 10 A0JTaM apyroro. Cynpyru UMeNH paBo
KaK 70 Opaka, Tak U IIOCJIE €r0 COBEPIICHHS 3aKJIIOYUTH COIVIAIIEHUE I10 MOBOIY
pa3fenpHOro umyiiectsa. JloroBop o00s3aTeNbHO 3aBEpsUICS HOTAPUYCOM, UTO
YKa3bIBAJIOCh B aKT€ OpaKOCOYETaHUS.

B XVIII Beke mnpu 3akioueHUHd JUHACTHYECKHX OpakoB 00s3aTENbHO
cocTaBisiuch Opaunsie noroBopbl. Tak B 1711 rogy naps Iletp | xenun cBoero

ceiHa Anekcess Ha mpuHIecce lllapmorre bpaynmBeir-BonbheHO0TTETHCKOM,

! Tarapunosa, E.Il. OxpanutenbHas (pyHKIEsS OpadHoro moropopa B ucropuu Poccun / E.I1. Tatapunosa //
locymapcTBo 1 IpaBo: IBOMIOLNS, COBPEMEHHOE COCTOsSIHHE, epcnekTruBsl pa3sutys / pea. H.C. Hmwknuk. — CaHKT-
[erepbypr, 2016. — C. 301.
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CBOSIYEHMIIE TEPMAHCKOTO UMIIEpaTopa . Bpaunblii Jorosop coctosn u3 17 crarei.
CHavana 1UIM CTaThH OOIIEro Xapakrepa o JI00BU U YBAXKEHUU MEXIY CYNPyTaMH.
ITetp | 06s13b1BasICS BBIIABATH TpUHIIECcce exeroqHo S0 000 TaaepoB Ha coqiepKaHuE
nBopa. CoxepxaHue ObUIO MOKU3HEHHBIM. 3a MPUHLECCON ocTaBayicsi BHIOOD B
Cllydae CMEPTH LlapeBuya, )XUTh B Poccuu mim yexats 3a rpaHunly. B I'epmanun nois
MapioTTel mpuodperansoch ocoboe BiajgeHue. OroBapuBaioCh, 4YTO JIETH,
POKJEHHBIE OT 3TOr0 Opaka, JOJKHBI ObITh MPABOCIABHBIMH.

Emie ogun Opaunblii 1oroBop coctaiieH B 1716 roay, Koraa napb BbIIal 3aMyxk
cBoto 1uemsHHuly Exarepuny VBanoBHy 3a repuora Kapna-Jleononbaa
MaknenOyprckoro. ['epuor o0s3ancss obecneduTh CBOEH JKEHE CBOOOJHOE
OTIIpaBJiEHUWE TMpaBoCHaBHOM ciykObl. OH Opan Ha cebs 0053aTeabCTBO
BbIlNIaunBaTh ExatepuHe lBaHOBHe wmiKarynbHble JeHbru B pazmepe 6 000
epumkoB B roa. Ha cayuait cBoeit cmeptu Kapn-Jleomonba ocTaBisin 3a sKeHOM
3amok ['uctpoB ¢ 25 000 epumkoB exerogHoro goxona. B coro ouepens Iletp |
obeman nate 3a Het 200 000 pyOnelt npuaaHoro.

B 1721 rony coctaBiieH OpauHbIii TUHACTUUECKUN JOTOBOP MPU 3aMy’>KECTBE
nouepu Iletpa AHHBI 1 reprora I'oJamITHHCKOrO.

Bo Bropoit momoBune XVIII  Beka cpeaum  JBOPSAHCKOrO  COCJIOBHS
pacupoCTpPaHEHO pa3AesIbHOE BiIaJieHHe uMyiiecTBoM. Ha ocHoBaHnn CeHAaTcKoro
ykaza 1753 roma perynupoBaHue OpadHBIX OTHOIICHUH TmproOpeno dopmy
KOHTPAKTa MEXIy PpOAUTEISIMH M J0Yepbl0. MHOrME pPOCHHCH MPUAAHOTO
COOCTBEHHOPYYHO MOJMUCHIBAIIM JAo4Yepu. OTBETCTBEHHOCTh 3a BBIIOJHEHHUE
MMYILECTBEHHBIX JIOTOBOPEHHOCTEM Iepenuia OT JKEeHHWxa K HeBecTe. MHCTUTYT
IpUJaHOro ObUI 3aMEHEH Ha JAapCTBEHHBIE 3allMCU [0 IEpelade HMYIIEeCcTBa
J0YEPsIM.

B npoekrax I'paxxnanckoro ynoxenust 1809r. u 1814 r. rocynapctBoM Obuia
IPEANPUHATA MONBITKA 3aKOHOJATEIBHO YPErYJIHPOBATH 3aKIHOYEHHE OpayHOro

noroBopa. IIpoekThl ocTanuch HepeaTn30BaHHBIMU.

! Bopucosa, A.B. Jlunactuueckas nonuruka [lerpa | / A.B. Bopucoa // Bectauk SIpI'Y. Cepust
«['ymanurapusie Haykm». —2017. —Ne 3. — C. 10.
15



CBoxg  rpaxkaaHCKuMX 3akOHOB  Poccuiickoi  UMIIEpUH  OPEAYyCMOTpPEN
BO3MOXHOCTh 3aKJIIOYEHHUsT OpayHOro JOroBOpa MEXAY JIMIAMH HWHOCTPAHHBIX
XpUCTUAHCKUX BEPOMCIOBEJAHUN CEBEpO-3alaJHbIX TIyOepHH M JULAMU
NmnepaTtopckoro loma. B CBone 3axkonoB Poccuiickoii UMnepun ObL1 yCTaHOBJIEH
MPUHLHUII Pa3AEIbHOCTH HMYILIECTBA CYNPYrOB, KOTOPBIM ITO3BOJSI CYIpPyram
CaMOCTOSITEJIbHO PAaCIoOpsKaTbCd CBOMM  NIPUAAHBIM. MexaHu3M IPaBOBOTO
PEryMpoOBaHMsI HHCTUTYTa OpayHOTO 10rOBOpa OTCYTCTBOBAJ.

VY kpecThsiH ObUT pacnpocTpaHeH OpayHblii JTOTOBOpP, KaK YCTHBIA, TaK H
MUCBMEHHBIN. YCTHBINA JJOTOBOP COMPOBOXKAANCS pykooutuem. [Ipeamer qoroBopa
— MMYIIECTBO. YCIIOBUS — CBaJieOHBIE PACXOJIbl, O IJIaT€ CO CTOPOHBI )KEHHXA, O
TIPUIAHOM, O TIOJAPKaX, 3a1aTKU U HEYCTOMKA 3a HapylICHUE JJ0roBopa .

Takum oOpazom, B Poccun 10 1917 rona cymectBoBanu OpadHble KOHTPAKTHI.
310 M30aBIAIIO JHOJIEH OT MpolJeM B CEMEWHOM KU3HH, KaK MPU pa3Bojie, TaK U B
ciaydae cMeptu oaHoro u3 cynpyroB. Hanpumep. A.C. Ilymkun u H.H. I'onuapoBa

2 Tlocne

COCTaBWJIM OpayHBbI JOTOBOP O pa3[eiIbHOM BIAJIEHUU HMYIIECTBOM
rudenn A.C. Ilymkuna Goibllias 4acTh €ro MMYIIECTBA CIUCHIBANIACH 3a JIOJITH.
H.H. TonuapoBa, monp3ysich YCIOBUSIMU OpayHOrO JOTOBOpPA, BEpHYJa CBOE
IpUAaHOE.

bpaunblii  goroBop B a3MAaTCKMX CTpPaHax  ONPENECIBUICA  HOPMaMH
MycyiabMaHcKoro mpaBa. Camasi pacrpocTtpaHeHHast ¢opma Opaka y a3maTCKHUX
HapoJI0OB — KEHUThOA TMyTEM CBATOBCTBA M BBIKYIla HEBECTHI 3a KajbiM. bpak
CUMTAJICA UMYILECTBEHHOMU caenkoi. HeBecTy ycTymnanu B 10OM KEHHUXA 32 KAJIbIM,
SIBJISTIOIIANCS] 00s13aTEIILHBIM YCIIOBUEM 3aKIIFOUCHHS Opaka.

B Kupruszuu OpadHblii TOTOBOP 3aKITIOYANICS MPOU3HECEHUEM CIIOB «B3sUD) U

«OTIaT» CTapUIMMU ONMOKANIIMMU POJCTBEHHUKAMU KeHUXa (WJIA UM CaMHUM) U

HEBECTHL. Bo3pacT HeBeCThl OroBapHMBalcsa: He Monoxke 15 u He crapure 20 net?.

! To6emonocues, K.II. Kypc rpakmanckoro mpasa. Y.2: mnpaBa CEMEHCTBEHHBIE, HACJIEICTBEHHBIE H
3apemarenbHble / K.I1. [Tobenonocues. — Mocksa: Cratyt, 2003. — C. 123.
2 [Terposa, JI.B. K Bonpocy o 6pausnom norosope /J1.B. Ietposa, I'.B. Cunuos, U.I'. banxukosa // ITpo6ess! B
poccuiickoMm 3akoHOmaTenscTBe. — 2011. —Ne 3. —C. 111.
! Kysxumina, A.A. Ykas. cou. — C. 166.
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bpaunblii JOrOBOp CUMTAJICS HUYTOKHBIM, €CJIM KEHUX HE yCIeBajl 3aIUIaTUTh
JOTOBOPEHHYIO CyMMy A0 aoctwxkeHus HeBecTtou 20 iner. Ilocme nmoctmkeHns
HeBecTOol 20-TH JIETHEro BO3pacTa CPOK BBIIOJIHEHHS MPUHATOrO 00s3aTeNbCTBA
3aBUCEI OT COTJIAIIEHUS CTOPOH.

[lepBoHauanbHbIil OpayHbli JTIOTOBOP y KUPTU30B CKPEIUIICA MOAAPKOM, B
OCHOBHOM COCTOSIIIMM M3 BepOitoga W JOWAIAU, KOTOPBIM JAefaiu pPOIUTENH
xeHuxa. Co BpeMeHeM Mojapku MNpuHAIU (HOpMy KajbiMa, KOTOPbIH TpeboBa
IJ1aThl CAMOMW JIEBYILKE.

B 1926 rony B Poccun npunumaercs Koaekc 3akoHOB 0 Opake, ceMbe U OIeKe
(manee mo Ttekcty — K30BCO)% Pa3menbHOCTh CyNpYKECKOTO HMYILIECTBA
3aMeHWIach pexxuMoM obmiHoctu. Takum o6pazom, B CoBerckom Coroze ObLI
BBEJICH PEXUM OOIIHOCTM MMyllecTBa cynpyroB. OH peryaupoBaics
UMIIEPATUBHBIMH HOPMaMU OTHOCUTEIBHO OOIIEel COBMECTHOM COOCTBEHHOCTH
MY>Ka U KeHbl. 3aKIr04aTh OpayHblid TOTOBOP HE JOMYCKAJIOCh.

Konekc o 6pake u cembe PCOCP 1969 roma mpeaycMmaTpuBail COBMECTHBIN
PEXKUM CYNPYKECKOr0 HMMYIIECTBA, YTO MPEANOJaraji0 pPaBEHCTBO JOJIEH.
Hckirouenrne nomycKaaoch B CydasX, €ClIu CyJ YCTaHaBJIMBaJ, YTO HapYILIAKOTCs
MHTEPECHl HECOBEPILICHHOJIIETHUX JIE€TEH WIIA OJHOTO U3 CYIPYTOB.

ITocne 1990 roma pexum OONIHOCTH HWMYIIECTBAa IepecTall yCTPauBaTh
HEKOTOpBIX TpaxaaH. OH cTal HEBBIFOAEH NpeANpUHUMATENSIM. Pexum
pa3esIbHOCTH UMYIIIECTBA HapyIlal IpaBa HepaOOTAIOUINX JKEHIIIMH HIJIM HMEIOLIUX
HEOOJIBINION TUYHBINA TPYMOBOH gox0. Co3naBmivecs MPOTUBOPEUHS MOYKHO OBLIO
YCTPaHUTh  TOJIBKO €JIMHCTBEHHBIM CPEJICTBOM BO3MOYKHOCTBIO — 3aKJIIOUYEHUS
OpayHOTO JT0rOBOpA.

ITocne BBeaeHus B neiicTBue nepBoi yactu ['paxknanckoro kogekca PO (nanee

nmo tekcty — I['K P®) 3a cynpyraMu CcOXpaHsUICSl pEXKHUM COBMECTHOM

2 Jleymkun, A.H. VicTopus BO3HMKHOBEHHSI M Pa3BUTHsl MHCTUTyTa OpadHoro jporosopa B Poccum / B.H.
JleBymikun // Cemeiinoe u xununiHoe npaso. — 2012, —Ne 5. — C. 35.
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COOCTBEHHOCTH, M OJHOBPEMEHHO JOIYCKaJlOCh MPUMEHEHHUE J0roBOpa HHOIO
UMYIIECTBEHHOTO pexrma’.

HNuctutyT O6payHoro noroBopa nosiBuiics B 1996 rogy, B cBsi3U C NPUHATHEM
nosoro CewmeiiHoro komgekca P® (manee mo texcty — CK P®)?. B kopmekce
COZIEPKUTC TJIaBa §, KaCaroIAsICs TOrOBOPHOTO PEeKMMA UMYIIECTBA CyNpyroB. B
HEl perJaMeHTUPOBAHbI MOPSAJOK U YCIOBHUS U3MEHEHHUSI, paCTOPKEHHUs] OpayHOTro
JOTOBOpA.

B cBsa3u ¢ tem, uro CemeliHblii KojekCc P® mpuHAT mo3ke MEepBOW YacTH
I'paxxnanckoro koaekca P®D, To 3akmodenHsie 70 1 mapra 1996 roga Gpaunbie
KOHTPaKThI JEUCTBYIOT B YAaCTU He NpoTuBopeydaieil nonoxenusm CK PO.

Takum 00pazoM, HHCTUTYT OpayHOTO JIOrOBOpA CYIIECTBYET C APEBHUX BPEMEH,
KaK B 3apy0eXHOM, TaK U B OT€YECTBEHHOM IIPABeE.

N3yuyenue ucropuu pa3BUTHS OpayHO-IOTOBOPHBIX OTHOIIEHUN MOKAa3bIBAET,
YTO HEKOTOpbIE TOJIOKEHHUS HCTOpPUU OpayHOro J0roBOpa HE BIMCHIBAIOTCS B
COBpeMEHHbIE paMKH. B HacTos1ee Bpemst OpauHblil TOroOBOp COCTaBISIETCS MEXKAY
MY>KUMHOW U JKCHIIIMHOM, a HE MEXIY OTLIOM HEBECTHI U )KEHUXOM. BO3MOKHOCTH
COCTaBJIEHUs OpPayHOTO JOrOBOpa MEXKY OTLIOM HEBECTHI M JKEHUXOM OTCYTCTBYET.
OTCyTCTBYET TaKX€ BO3MOYKHOCTbH 3aKJIIOUEHHUS OpayHOro CroBopa MEXIy
POIMTEISIMU JKEHMXAa M HEBECThl. HEBO3MOKHA yCTHas AOTOBOPEHHOCTb MEXKIY
CTOpOHaMu OpadHOro goroopa. JKeHux He MPenoJHOCUT CBaAeOHBINH MOJAPOK 10
3aKJII0OYeHUs1 OpayHoro JoroBopa. B HacTosIee BpeMst pu 3aK/IF0UYeHUH OpadyHOro
JIOTOBOpPA HE IIPUCYTCTBYIOT CBUACTENH.

HNmeer MecTO HCTOPUYECKOE 3aMMCTBOBAHUS HEKOTOPBIX OCOOCHHOCTEH
OpauHoro noroBopa. /loroBop B HacTosiiee Bpems, Takke Kak U Bo DpaHuuu
BpeMeH Haroneona, 3akimrodaercsi B TMCBMEHHOM BHJIE U 3aBEPSETCS HOTAPUYCOM.
Cy1iecTByeT BO3MOXXHOCTb 3aKJIFOUEHHs OpayHOro JOroBopa J10 rocyAapCTBEHHOM

perucrpanuunu 6pa1<a, HO B COBPCMCHHBIX YCJIIOBHAX OH BCTYIIACT B CHIIY CO JHA

! T'paxmanckuii komexe Poccuiickoii @enepamuu (dacTs nepsast) ot 30.11.1994 Ne 51-®3 (pex. ot 03.08.2018)
// Cobpanue 3akoHOAaTenbeTBa PD. — 1994, — Ne 32. — Cr. 4398.
2 Cemeiinblii komeke Poccuiickoit ®enepamuu ot 29.12.1995 Ne223-®3 (pen. or 03.08.2018) // Cobpanue
3akoHOmarenserea PO. — 1996. — Ne 1. — Cr. 16.
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peructparuu 6paka. M3 I'epmanckoro ['paxkmanckoro Yio)KeHUsI 3aMMCTBOBAHO
YCJIOBUE TPU3HAHUS PEXUMa OOIIHOCTH CYNPYroB MPH 3aKIIOYEHUU OpayHOro
ZIOTOBOpA.

NmeroTcss  Takke  TEHACHUMHM, MNPUCYTCTBYIOIIME B  COBPEMEHHOM
3aKOHOJATENBCTBE, HO MPETEPIIEBIINE BUAOM3ZMEHEHUSA. JTO KACAETC COXPAHECHUS
3a KEHIIMHONW U MYKUMHOW TIpaBa YIpaBleHUs JOOpayHbIM HMMYIIECTBOM U
NOJIb30BaHMs JOXOAaMH OT Hero. JloOpauHoe UMYIIECTBO OTHOCUTCSI B HACTOSIIEE
BpeMs K pasjielibHOMY UMyIIecTBY. [IpuHIUn pa3genbHOCTH A00pavyHOTO
MMYIIECTBA, yCTaHOBJICHHbIH B CBojae 3aKOHOB PoccHiICKOW HMMIEpUH, HaIIen

OTPaKCHUC B COBPCMCHHOM pOCCHfICKOM CEMEHHOM 3aKOHOJAaTCJIbCTBC.

1.2 Tlousatue, KiIrOuYeBbIE TMPU3HAKA OpPAavHOrO JIOTOBOpA, MPaBOBasi MPHUPOJIA

OpayHOro 10rOBOpa

Bompoc mpaBoBoi pupoabl OpavyHOTO JTIOTOBOPA BBI3BIBAET JUCKYCCUU CPEIU
npaBoBe1oB. CylecTBYET HECKOIBKO TOUEK 3pEHHSI OTHOCUTENIBHO €ro OTPacieBON
IPUHAIJIE)KHOCTH.

Opna rpynmna IpUCTOB CUUTAET, YTO MHCTUTYT OPavyHOTO JOTOBOPA OTHOCUTCSA
K cemeitHomy mpaBy. IlpuBepskenns! 3toi Touku 3penus (M.B. 3mobuna, O.H.
Huzamuera, H.H. Tapycuna) paccmarpuBaroT OpadHbBI JOTOBOp KakK OCOOBIN
norosop cemeitHoro mpasal. B uactmoctm O.H. HusamueBa cuurtaer, uToO
cnenupuyecKkue OCOOEHHOCTH TaKOro JOTOBOPA YKA3bIBAIOT Ha €ro CEeMEHHO-
npaBoBylo npupony 2. Cpead TakmX OCOOEHHOCTEH OHAa BBIAENAET: CTPOro
OTIpEJICIICHHBI CYOBEKTHBIM COCTaB (Cympyrd W JIHIlA, BCTyHarolue B Opak);
3aBHUCUMOCTH OT Opaka; cBoeoOpasue mpeameTa 10roBopa (He TOIbKO HATUYHOE, HO
U enie He MPUOOPETEHHOE MMYIIECTBO); 0CO00E COJEpkKaHUE; CBSI3b C JIUYHBIMHU

OTHOIICHUAMM.

! Huzamuena, O.H. JIoroBopHOE perylMpoBaHHe MMYIIECTBEHHBIX OTHOIEHHH B cembe / O.H. Huszamuena. —
Kazans: Tarmumar, 2014. — C. 49
2 Tam xe. — C. 49-50.
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N.B. 3n06una cuurtaer, urto creuuduyeckue 0COOEHHOCTH TaKOro J0roBOpa
YKa3bIBAIOT HA €r0 CEMEHHO-TIPAaBOBYIO IIPUPOAY 1. BpadyHbIil 10roBOp 3aKIH0YAIOT
JUIa, BCTYIAIONIUE U BCTYNUBIINE B Opak. OHU ABISIIOTCS CyObEKTaMU CEMENHOTO
npaBa. CrnenoBaTenbHO, 3aKIIOYAETCS OCOOBIM JOTOBOp, OTHOCSIIUHCA K
CEMEHHOMY IIpaBy.

Croponnuku BTopoi Touku 3peHust (M.B. Antokonbckas, M.W. bparunckuii u
B.B. Burpsuckuii, C.C. Jopoxenko, I[1.B. Kpamennnnaukos u [1L.LU. Cenyrun, M.T'.
Maceswuuy, JI. M. ITuenuniieBa, E.A. UedgpaHoBa) paccMaTpuBaroT OpauHbIi IOTOBOP
Kak rpaxjaancko-npasosoii 2. K P® perynupyer Bce 0COOEHHOCTH M3MEHEHHS,
PACTOPKEHMS, TPU3HAHUS HEJEHCTBUTEILHBIM OPavyHOTO JI0TOBOPA.

ITo Mmuennto M. B. AHTOKOJILCKON OpadyHBIN JOTOBOP SIBJISIETCS TPaKIaHCKO-
TIPAaBOBBIM, TAK KaK YCTAHABJIMBAET MIIM M3MEHSET IIPAaBOBOM PEKUM UMYIIECTBA °.
Ero coxepkanme Takke BKJIIOYAET YCIOBUS O pasfenie oOIIedl COBMECTHOMU
COOCTBEHHOCTH M TIOPSAJIKE MCIIOIB30BAHUS MMYILECTBA, HAXOJSIIErocs B OO0IIei
coOcTBeHHOCTH. Takue BOPOCH! PETYIUPYIOTCS TPAXKIAHCKUM MPABOM.

JI. M. IluenuHmeBa NHUIIET, YTO OpavyHBIA JOTOBOP — Pa3HOBUIHOCTH
rpaskIaHcKo-IpaBoBoro gorosopat. OH cocrapisercsa no tpe6opanusam 'K PD u
IIOATOMY €0 HEJIb351 OTHOCUTHh K HHCTUTYTY CEMEWHOIO IIpaBa.

C.A. MyparoBa 3aliimaeT BEIOPaHHYIO MTO3ULHIO CIEAYIOIHME apTyMEHTaMHu .,
Bpaunbiii 1oroBop — TpaXIaHCKO-TIPAaBOBOM JIOTOBOP CO CHEeHU(PUUSCKUMU
O0COOEHHOCTSIMH, KacalolIMMUCS €ro CyOBEKTHOTO COCTaBa, MPEIMETa, BPEeMEHU
3aKIIOYeHUS W cojaepxkaHus. [loaToMy k OpadyHOMY JOTOBOPY MOTYT OBITH
npuMmeHeHsl oOmue mnonoxkenus ['K P® o poroBopax. B coorBercTBUM ¢

TpeOOBaHUAMH 3aKOHAa CTOPOHBI JOTOBOPA JOJDKHBI OBITH JI€ECIIOCOOHBIMU, a

¢dbopma OpavHOTO JIOTOBOPA COOTBETCTBOBATH TPEOOBAHUSIM 3aKOHA.

! [Iur. no ku.: Apnues, B.H. TlonaTtue u npeaMer 6pauHOro 10rosopa o 3akoHoaaTensctsy Poccun u Benapycu
/ B.H. ABnues, b.H. Illypaesa // Hayunsrit anemanax. —2016. — Ne 2-3(16). — C. 264.

2 Npanosa, H.A. Bpaunblii 10roBop Kak Croco0 3aluThl MMYIIECTBEHHBIX TpaB cynpyros / H.A. Usanoa /
Bectaux TI'Y. —2015. — Bpm. 2. — C. 52.

3 Antokonbckas, M.B. Cemeiinoe npaso / M.B. Aurtokonbckas. — Mocksa: Hopma, 2013. — C. 167.

4 [Muenmanesa, J.M. Cemeitroe npaBo Poccun / JI. M. [TuenmuaneBa. — Mocksa.: Hopma, 2012. — C. 203.

> Mypatosa, C.A. Cemeiinoe npaso / C.A. Myparosa. — Mocksa: Jkemo, 2015, — C. 121.
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JuckyccuonnbiM cuntaercs Muenue C.I1. ['puiiaeBa o OpayHOM JI0roBope — Kak
CMEIIIAaHHOM JIOrOBOpe. ABTOp MHUIIET, YTO B €ro COCTaBe BO3MOXKHO COUYETaHUE
AJIEMEHTOB  Pa3JIMUHBIX JIOTOBOPOB: a) TPaXXJaHCKO-MPABOBBIX  (JapeHue,
0€3B03ME3IHOE MOJIH30BAHUE UMYIIECTBOM ); 0) CeMEHHO-TIPABOBLIX (YCTAHOBJICHUE
TOTO WJIM WHOTO IPABOBOIO PEXHMa B OTHOIICHUU HMYIIIECTBA, COTJAIICHUE O
paszzneiie UMYyIIECTBAa CYIPYroB, 00 ompeneleHuu JAoJied B CYINPYKECKOM
I/IMYH_ICCTBe)l.

A.B. CnenakoBa, oTMeuass JBONCTBEHHBIM XapakTep NPHUPOILI OpavyHOTO
JIOTOBOPA, JOKa3bIBACT, UTO €r0 MOXKHO PACCMATPUBATh KaK IPaKIaHCKO-TIPaBOBOM
B TOH Mepe, B KAaKOW PEryaupyloTcs OTHOIICHHS T'PaXIaHCKOrO TMpaBa:
BUJIOU3MEHSCTCS] WIM YCTAHABIMBACTCS 3aKOHHBIM WM JOTOBOPHOH PEXHUM
MMYIIIECTBA CYMPYTOB, ONMPEACISIIOTCS UX MpaBa U 00SI3aHHOCTHU 10 YIPABJICHUIO U
pacloOpsKEHUI0O  MMYIIECTBOM. B yacTu  ompenensroniell  aluMMEHTHBIC
PaBOOTHOILICHHS OH HE MOYKET CUMTATHCS ITPaKJAHCKO-TIPABOBOM CHIENIKOM, TaK KakK
ATO yXe 0coboe cemMeitHO-TIpaBoBoe oTHolIeHue. CreaoBaTenbHO, TAKOH JI0TOBOP
OJTHOBPEMEHHO SIBJISIETCSI HHCTUTYTOM IPa)KJaHCKOTO U CEMENHOTrO IpaBa. B cBs3u
C 9TUM €ro HeoOXOIWMO TpPHU3HABAThH JIOTOBOPOM Sul generis (CBOEOOpa3HBIM,
eIMHCTBEHHBIM B CBOEM poJie) 2.

Takum 00pa3oM, MOXHO cleNaTh BBIBOJ O TOM, YTO, HECMOTPS Ha HaJU4He
HECKOJIbKMX TOYEK 3pEHHSI Ha TIPABOBYIO IPUPOY OpayHOTO TOTOBOPA, OH B paBHOU
CTEMEHU OTHOCUTCA KaK K TPaKJJTaHCKOMY, TaK U ceMeitHoMYy mpaBy. «3MeHeHue u
pPacTOp)KEHHE JOTOBOpa OCYIIECTBISIOTCA IO OCHOBAaHUSM U B MOPSIKE,
YCTAHOBIEHHBIM HOPMaMH OOOMX KOJAEKCOB»°. 3aKkiodeHHe OpauyHOro J0roBopa
pernamenTupyercs, npexnae Bcero, 'K P®. CtopoHbl J0roBOpa CTaHOBSTCA
YYaCTHUKAMU TPaxJaHCKO-IPABOBBIX OTHOIIEHUN. MBI puiepKUBaeMCs MHEHHS,
91O OpavHbId JTOTOBOP SBISAETCS TPAKIAHCKO-TIPABOBOM CIEIKOM, MOCPEICTBOM

KOTOPOM PeryIupyroTcst ceMeiinbie oTHoeHus .. OcoOeHHOCTH OpayHOro J0roBopa

! Tprmaes, C.I1. Iocrateiinbiii kommenTapuii k Cemeiinomy konekcy Poccniickoii ®eneparmn / C.I1
I'pumaes. — Mocksa: Hopma, 2018. — C. 107.
2 [Tur. no xu.: MBanosa, H.A. Vka3. cou. — C. 53.
3 Armues, B.H. Yka3. cou. — C. 265.
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OIpeJIeNIeHbl CEMEWHBIM MpaBoOM. be3 OTHOIIEHHS K ceMEMHOMY MpaBy 3TO OyAeT
MMYILECTBEHHBIA  JIOTOBOp,  OMNPEIENSIONMHA  B3aUMOOTHOIIEHUS  JIMII,
MPOKUBAIOIIMX BMECT€ (PAKTUYECKH, OTHOCUTEIBHO COBMECTHO HAXHUTOTO
umyiiectBa.  [loaToMy, ucxoas u3 mOpuponabl Opaka, OH peryaupyercs Kak
IPpaKJaHCKUM, TaK U CEMEMHBIM ITPaBOM.

PackpbiBasi moHsiTue «OpayHbId TOrOBOP», CIEAYET OTMETHTb, UYTO HapsAIy C
NOHSTHEM «OpayHblii JOTOBOP» B JUTEPATYpPe MOXKHO BCTPETUTh TEPMUHBI
«OpadHbIl KOHTPAKT» UM «OpayHOEe COTJIAIIEHUEY, ABIISAIONINECS CHHOHUMaMU.

[Nonsitue «O6paunsiii goroBop» B Poccun koaupunnponano. Cornacho ct. 40 CK
P® 310 — «cornaimenue Juil, BCTyNAKOIUX B Opak, WIA COrJalleHHe CYIpyros,
oTpeJieIIsItoIee UMYIIIECTBEHHbBIE MpaBa U 00SI3aHHOCTH CYIIPYroB B Opake u (MIH)
B CIydae €ro pacTop>XeHus». Takoe T00pOBOJILHOE COTJIAIIEHUE 3aKperuisieT
UMYILECTBEHHbIE MpaBa JIIO/EH, BCTYMAIONIMX WM BCTYNUBIIUX B Opak, a Takxke
pacnpenensier OpeMsi PUHAHCOBBIX PacXoJlOB B Opaxe.

Takum 00pa3oM, aHaIU3 3aKOHOJATEIBLHOTO ONPEACIICHUS TOHATUS «OpayHbIi
JIOTOBOP» JIa€T BO3MOYKHOCTh TOBOPHUTH O CJIEAYIONIMX €r0 IPU3HAKaX

1. Oro cornamenue MexAy JByMs JHIlaMH, OG(OpPMIIEHHOE B BHUJE
0o(pHUIIHATIEHOTO JTOKYMEHTA.

2. CyOBeKTHBIN COCTaB JIOTOBOpa — JIMIIA, BCTYMAIOIIUE B OpaK WM CYNPYTH.

3. ConmepkaHuie JOroBOpa — OMpENETICHUE HWMYIIECTBEHHBIX IIpaB M
00s13aHHOCTEH CYNPYTOB.

4. Bpems IeHlCcTBUS TOJIOKEHUN JOTOBOpa — B TeUCHUE Opaka U (MIJIH) TTOCIIE €ro
pacTOpKEHHUS.

N3yuenne comepxkanust ct. 40 CK P® mnokas3piBaeT, 4YTO OHO HE COBCEM
KOPPEKTHO. DTO caeayeT U3 GOpMyIHpPOBKHA TEPMHUHA TUIIA, BCTYIAIOLIUE B OPaK».
Ona nmnpeanosaraeT, 4Yro OpadHbId JOTOBOP MOXKET 3aKI4aThCs 10

rOCy/IapCTBEHHOW peructpanuu Opaka. HOpuawdeckyro Ccuily Takoil JIOTOBOP

! JleBymkun, A.H. Bpaumbiii moroBop B Poccuiickoii ®enepamuu, APYrMX TOCYIapcTBaX — yYaCTHHKAX
COIPY)KECTBAa HE3aBHCHMBIX rocynapcTtB u bantum: yaebHo-mpakTiyeckoe nocodue / A.H. JleBymkua. — Mocksa:
HOctrmmadopm, 2015. — C. 123.
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npuoOpeTaer mnociae OopUUUAIBHOIO 3aKioueHHus Opaka. B mepuon oT momauum
3asBI€HUS 10 O(PUIMAIbHOM perucrpauuud Opaka OyAyuue Cynpyrd MOTYT
nepeaymaTh co3fath cemblo. ClienoBaTelibHO, OpadyHbld JOTOBOpP (MOIMUCAHHBIN
HOTApUYCOM U OIJIaYEHHBIN IOCY1apCTBEHHOM MOUUIMHOMN ) TEPSET CBOE 3HAUEHUE U
JOJDKEH OBITb  aHHYJMPOBaH. 3aKkiiouyaTb TaKoOW JIOTOBOp  HEOOXOAMMO
OJIHOBPEMEHHO C perucTpainueii 6paka. Jlo obunmansHOi peructpanuu Oyayiime
CYNPYyTd MOTYT COCTaBUTH MPOEKT OpayHOro JOroBOpa, B KOTOPOM YYECTh BCE
0COOEHHOCTH CBOMX OYIyIIMX UMYIIECTBEHHbBIX MPaB.

B cBs3u ¢ atum ct. 40 CK P® npennaraem chopmynaupoBaTh ClEIYIOIIUM
oOpazoM:  «OpayHbIM  JOTOBOPOM  TPHU3HAETCA  COIJIAIEHUWE  CYINpPYTOB,
ompeeNAroIee UX UMYIIECTBEHHBIC TMpaBa W 005S3aHHOCTH B Opake u (W) B
CJIy4yae ero pacTopKEHUs.

Ct. 41 CK P® coaepKuT ycoBHs 3aKiI04eHUs] OpayHOro joroBopa. bpaunblit
JIOTOBOP MOJKET OBITh 3aKJIOUEH KakK J0 BCTYIUICHHS B Opak, Tak WU BO BpeMs
CYIIIECTBOBAaHUS OpayHBIX OTHOILIEHUHN. B M000M citydae cornanieHue JoIKHO ObITh
HOTapUaIbHO OGOPMIIEHO, XOTS M BCTYMAET B CHIY TOJIBKO MOCJE PETUCTPALNH
Opaka.

Bpaunsie noroBopsl, 3akitodeHHbIe ¢ 1 sHBaps 1995 rona o 1 mapra 1996 rona,
UMEIOT crty 0e3 HoTtapuaibHoro odopmieHus. JeicTByromuii B 310 Bpems ['K PO
HE TpeaycMaTpuBai o0s3aTeNbHYI0 HOTapuainbHyto Gopmy. Cynpyru 3akirodain
ero B TpocToi mHChbMEHHON ¢(opme.  J[oroBopel, OTHOCAIIHECS K 3TOMY
BPEMEHHOMY IIEpUOAY, UMEIOT IOPUIUYECKYIO CHIIY B 4acCTH, HE MPOTUBOpEYAICH
nonoxxeHusiMm CK PO (4.5 c1.169).

B nacrosmee Bpems npasosens! (H.E. Cocunatposal) BeICKa3bIBalOT MHEHHE O
TOM, YTO 3aKIKOYUTh OpayHblii JOTOBOpP TIpaKAaHE MOTYT JMIIb IPH I[OJaye
3asBneHus B 3AI'C. CBou B3IUISIAbI OHM apTyYMEHTHUPYIOT CJIEAYIOIIMMU JIOBOJAMHU.

Ecnn MY)XYHMHAa KW JXCHIIMHA B OHpe,Z[eJIeHHBIﬁ MOMCHT HC HMCIOT HAMCPCHHA

! Cemeiinoe npaso: yaebnux / nox pex. I1.B. Kpamennunkosa. — Mocksa: Craryr, 2016. — C. 126.
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pEruCcTpUpOBaTh OpaK, TO 3aKIOUYEHUE OPayHOro JOrOBOPa MOPOXKAAET MPABOBYIO
HEONPEEICHHOCTb.

H.E. CocunatpoBa yTBepKaaeT, eciii OpauHbIil IOrOBOP 3aKJIIOUEH J0 MOJaYu
3asiBJICHUS O perucTpanuu Opaka, OH — HUYTOKHas CAeJIKa (C MOPOKOM CYObEKTHOTO
coCTaBa), HE MOPOKJAIOIAsl MPABOBBIX MOCIEACTBUM, €ciii B OyAyieM Opak He
Oyner 3apeructpupoBaH. Korma rpaxknane, 3akiIlOYMBIINE OpayHbId 10OrOBOD,
OTKa3aJuCh OT PErucTpaluu Opaka, JOroBOp CIEIYET paccMaTpuBaTh Kak
IPEKPATUBIIIHICS.

Ho, cuurator b.M. T'onrano n II.B. KpamennukoB, CK P® He coumepxur
0053aTeNIbHOTO TPEOOBAHUS O 3aKIIOYEHUH OpayHOro JOTOBOpPAa OJHOBPEMEHHO C
nonaueii 3assaenns B 3AIC. Tonbko npu perucrpanyuu 6paka NOSABISIOTCS NpaBa
1 00513aHHOCTHU, MIPEAYCMOTPEHHbIE OPAYHBIM JOTOBOPOM.

BpeMenHoll mepuoj OT MOMEHTa 3aKJIIOYEHHs OpayHOro JOroBOpa M 10
BCTYIUICHUS €ro CyOBEKTOB B Opak HE OTpaHUYMBAETCS KOHKPETHBIMU paMKaMHu.
Eciu Opak Bce xe He OyneT 3akiloyeH, OpadHbli KOHTPAKT OCTAHETCS
HejecTBUTeNbHBIM. Ha ero ocHOBe He BO3HUKHET HHU TpaB, HU O0s3aHHOCTEM,
MO3TOMY ITPABOBOM HEOIIPEETIEHHOCTH BOSHUKHYTh HE MOXKET.

KBamudukanusa cnenku B Ka4eCTBE HUYTOXKHOM MOJ yclIoBUEM (eciu Opak He
OyJIeT 3aperucTpupoBaH) HeKOppekTHa. HuuTo)kHas clenka B COOTBETCTBHH CT. 1606,
167 'K P® HepaelicTBUTEIbHA C MOMEHTA €€ COBEPIIICHUS.

CymectByet Takxke Touyka 3peHus (M.B. AHTokonbCcKass) 0 OpadyHOM J10TOBOpE
KaK ycJIOBHOM cruenke 2. B coorserctBuu co cr. 157 T'K P® ycnoBHOM cuenky
MOXHO CUMTAaThb TOJBKO B TOM CJydae, €CJIH CTOPOHBI MPEAIOJIAraloT, YTO
BO3HUKHOBEHHUE TIPAB M 00S3aHHOCTEH 3aBUCUT OT 00CTOSATEIHCTB, KOTOPHIE MOTYT,
KaK HACTyNHTh, TaK W HET. 3aKIOYeHHWE Opaka 3aBUCUT OT BOJHW JIUI], paHEe
3aKTIOYMBIINX OpavyHbIA JTIOTOBOP, TOATOMY HEJNB3s TOBOPUTH O Opake Kak

O6CTOHTCJ’IBCTBC, «OTHOCHUTCJIBHO KOTOPOI'O HCU3BCCTHO, HACTYIIMT OHO HJIM HC

! Cemeiinoe npaso: yaebnux / nox pen. I1.B. Kpamennukos: Ykas. cou. — C. 126.
2 Antokonbckas, M.B. Cemeiinoe npaso / M.B. Anrokonbckas. — Mocksa: Hopma, 2013. — C. 67.
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Hactymur»’.  ClenoBaTenbHO,  KBamu(uKanms  OpadHoro  JOroBopa B

paccMaTpuBaeMOM CUTyalluy B KAYECTBE YCIOBHOM CEIKU HECOCTOSATEIbHA.

N3yyeHue 1mojgoKeHul CEMEMHOIr0 3aKOHOAATENIbCTBA YKa3bIBAET HA TO, YTO
OpauHbIi JAOTOBOP BCTYMAaeT B CHJIY CO JHS TOCYAapCTBEHHOM perucTpanuu
3akimroueHus Opaka. [lodToMy MOXKHO BHECTH NPENJIONKEHHE IO H3MEHEHHIO
dbopmynupoBku 4. 1 cT. 41 CK PO: «1.bpaunbiit 10roBop MOXKET OBITh 3aKJIFOUECH
KaK OJITHOBPEMEHHO ¢ rOCYJIapCTBEHHOM perucrpaiueit Opaka, Tak v B 11000€ Bpems
B IIepHoJ] Opaka.

Jlo rocymapcTBEHHON perucTpainuu Opaka BO3MOXKHO TOJBKO COCTaBJICHUE
IPOEKTa OPAYHOIO JIOTOBOPAY.

CyObekTamMu OpayHOTO JIOTOBOPA MOTYT OBITh TOJHOCTBIO J€EeCIIOCOOHBIC
COBEPIICHHOJICTHHUE, a TAK)KE SIMAHCUTTUPOBAHHBIC HECOBEPIIIEHHOICTHHE MY>KUUHA
U JKeHIMHA. HecoBepIieHHOIETHIE, TTOYUYUBIINUE pa3pellieHne opraHa MECTHOTO
caMOYIpaBJeHUs, MOTYT 3aKJIIOYUTh OpadyHbIi JOTOBOP TOJIBKO  TOCIHE
rOCYy/IapCTBEHHOM PpEruCTpallMM 3aKkirodueHus Opaka. 3akitodeHue OpadyHoro
JIOTOBOpA HECOBEPIICHHOJIETHUMH JIMIIAMH, BCTYHAIOIMMU B Opak, HMEET
crenuduyecKre 0COOEHHOCTH?,

Bpaunsiii Bo3pact B Poccum 3akoHomaTesbHO ycTaHoBieH ¢ 18 mjert. Ilpu
HAJIMYUW YBOKHUTEIBbHBIX MPUYMH OpaK MOKHO 3aKIIOYUTH JIMIAM, JOCTUTTIUM 16
aet. K TakuMm mpudmHaM OTHOCSTCS: OEpPEeMEHHOCTh, POXKJICHHE 00IIero pedeHka,
HEIMOCPEICTBEHHAS YIpO3a KU3HU OJHOU M3 CTOPOH, MPHU3bIB KEHUXA HA CIIyk Oy B
Boopyxennsie Cuiibl PO.

3akoHamMu cyObeKkTOB P®D ¢ yderoM 0COOBIX OOCTOSITENBCTB MOMKET OBITH
pa3perieHo HECOBEPIEHHOJIETHUM JIMIAM 3aKIIOUYUTh Opak 10 JOCTHXKEHUS
Bo3pacta mecTtHaamaru Jyet (m.2 4.2 cr.13 CK P®). Hanpumep, B Pecmybnuke
Tarapctan pa3pemieHO BCTyIUIGHHE B Opak B BHJAE HCKIIOYCHHUS MPH HATHMYIAH

0COOBIX 00CTOATEILCTB JunaM B BO3PacCTC OT YCThIpHAAIATH 1O IICCTHAAUATH JICT,

! Cemeiinoe npaso: yaebnux / nox pex. I1.B. Kpamennukosa: Ykas. cou. — C. 127.

2 OcoOEHHOCTH 3aKIIOYEHHs] OpadHOro JOrOBOpPa HECOBEPHICHHOJETHMMH BCTymarolmmuMu B Opax /JI.H.
Mensiino, 1.B. Tumienko, O.B. ITandwunoa, M.M. CrapocensiieBa // [IpoGens! B poccHIICKOM 3aKOHOAATENbCTBE. —
2016. —Ne 7. — C. 96.
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HMMEIOIIUM MECTO KUTelbcTBa B Pecniybnuke Tatapctan. TeM cambiM yCTaHOBJICHA
HWKHSS TpaHuia BeTyruieHus B Opak. K ocoGeiM obOcrositensctBam CeMenHbIi
koJiekc TatapcTana OTHOCUT: OEPEMEHHOCTD, POXKJICHHUE 001Iero pedeHka (aeTei) y
IpakJiaH, XKeIaroluX BCTYIUTh B Opak, HEMOCPEACTBEHHAs YTPo3a )KU3HU OJTHON U3
CTOPOH.

Berymnienne B Opak  HECOBEpUICHHOJETHUMH  JIMIIAMU  —  JIMYHOE
HEMMYIIIECTBeHHOE MpaBo. [locne peructpanuu Opaka y TaKuX JIUI] MOSBISIIOTCS
npaBa U OO0S3aHHOCTH CYIPYroB, B TOM YHCJIE OHM HMEIOT MPaBO 3aKIIOUYUTH
Opaunblii KoHTpakT. Jlo peructpanuu Opaka peryjaupoBaTh HMYIIECTBEHHBIC
OTHOIIIEHUSI HECOBEPIICHHOJICTHUE TPAXKIaHE HE HMEIOT MpaBa.

B CemeiiHoM KoJiekce HET yKa3zaHHs, C KaKOro BO3pacTa JIMIA, YKEJIAIoIIue
BCTYIIUTh B Opak, MOTYT 3aKJIIOYUTh OpauHbli goroBop. Takxke cemMmeiHoe
3aKOHO/JATEIbCTBO  HE  COJCPKUT  ONPEACIICHHH  MPaBOCIOCOOHOCTH U
neecriocooHoctu. [loaToMy B OTHOLIEHHMHM paccMaTpUBaeMOW  MPOOJIEMBI
IPUMEHSETCS TTOHATHE J1eeCocOOHOCTH, 3akperuieHHoe B 'K PO.

Cr. 26 TIK PO comepXuT TMOJOXKEHUE O COBEPIICHUM  CICTOK
HECOBEPUIEHHOJIETHUMU B BO3PACTE OT YETHIPHAALIATH JO BOCEMHaAaTH JeT. Takue
JULA MOTYT CaMOCTOSITEIBHO COBEPILATH JIMIIb HEKOTOPHIE CAEIKH:

1. Pacniopspxatbest CBOUM 3apabOTKOM, CTUIIEHANEH U UHBIMU JOXOJJaMU.

2. OcyiiecTBIATh TpaBa aBTOpa IMPOU3BEICHUS HAYKH, JUTEPATypbl WU
HCKYCCTBA, W300pETCHHsS] WJIM HWHBIM pPE3YyJIbTATOM CBOCH HMHTEIJIEKTYalbHO MU
NEeATEITbHOCTH.

3. BHOCUTD BKTa/bI B KPEAUTHBIC OPTaHU3AIMHU U PACTIOPSHKATHCS UMH.

4. CoBepuiaTh MEJIKHE OBITOBBIC CIACTKH.

Bce ocTtanbHble ClIEKM HECOBEPILIEHHOJETHHUE COBEPIIAIOT C MHUCHbMEHHOIO
corjlacusi CBOMX 3aKOHHBIX [MpeJCTaBUTENel (poAauTesnel, YChIHOBUTENEH,
noreunTeneit). 3akiaoueHue OpadyHoro J0roBopa HE BXOJMT B KPYr CHETOK,
KOTOpPbI€ HECOBEPILIEHHOJIETHHE MOTYT COBEPIIATh CAMOCTOSITEIBHO.

B coorBerctBuu ¢ 4.2 cT.21 B cityyae, KOrjia 3aKOHOM JIOIYCKAaeTCs BCTYIJICHUE

B 6pa1< A0 AOOCTHIKCHHA BOCCMHAaALAaTH JICT, TIpaKIaHHWH, HC I[OCTI/IFIlII/Iﬁ
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BOCEMHAIIATUIIETHETO BO3pACTa, MPUOOPETAET 1EECIIOCOOHOCTD B MOJTHOM O00BhEME.
CnenoBaTenbHO, OH HMMEET NpaBo 0e€3 corjacus 3aKOHHBIX MpEeJCTaBUTENEH
3aKJII0YaTh BCE CACIKHU, B TOM YUCJIE U OpadHbIi JOTOBOP.

[Ipsimoro 3ampeTa Ha 3aki0OYE€HUE OPayHOTO JAOrOBOpa Yepe3 MpeicTaBUTENeH
HeT. B To xe Bpems Mo 3aKOHy ISl peructpanuu Opaka HECOBEPIICHHOJIETHUX
00s3aTeNbHO JINYHOE NpUcyTcTBUE npenctaBurtens. [lo muenuto JI.H. Mensiino,
N.B. Tumenko, O.B. Tlandunosoii, M.M. CrapocenblieBOl TpH 3aKIIOYCHUU
OpavHOro JOTOBOPA MEXIY HECOBEPIICHHOJETHUMH, WU €CJIM OJUH U3 Oyaylux
CYHpPYroB HECOBEPIIEHHOIETHHH, IPUCYTCTBUE TIPEACTABUTENS 00s3aTeNbHO L. D10
00yCJIOBJIEHO BO3MOXHOCTbBIO, €CIIM OJAMH U3 OyAyIIMX CYNPYroB CTaplile ApYyroro,
3aKJIIOYEHHUS] OpavyHOro JIOTOBOpa HE B MHTEPECaxX HECOBEPIICHHOJETHETO JIHUIA.
[IpencraButens UMEET MPaBO Ha 3aIIUTY UHTEPECOB TOI0TIEYHOTO.

N3ydeHne TeOpeTHYEeCKUX MCCIEOBAHHUMN JAaeT BO3MOXKHOCTH CHEIaTh BHIBOIBI
00 OTCYTCTBHUU €IMHOTO MHEHHUS Ha JOMYCTUMOCTb 3aKIIOYEHHUS OpadyHOro
JI0OTOBOpPA HECOBEPILIEHHOJIETHUMHU, BCTYMAIOIIMMH B Opak.

C.U. PeyroB n M.C.3akanunHa cuyuTaroT OpadHbIi TOTOBOP CHAEJIKOM, KOTOPYIO
MOTYT COBEpPUIMTH TOJBKO TpaxaaHe, JgocTturmme 18-metHero Bo3pacra.
3aknmroueHue Opaka ;10 18 JieT He MOBOJI K 3aKII0UCHUIO0 OpavyHOro JOroBOpa 2.

[Ipu3zHanue neecrnocoOHOCTH TpaKAaHWHA JO JIOCTHDXKEHHs]  BO3pacra
BOCEMHAJIATH JIET B pe3yinbTare BcTymieHus B Opak (ct. 13 CK P®) wim
smancunanuu (ct. 27 'K P®) mo3Bonsier emy mpHOOpPECTH U OCYIIECTBIATH
rpaXKJaHCKUE TpaBa B MOJHOM oObeMe. Y JIMIIa TaKKe BO3HHUKAIOT TPAKIAHCKUE
00s13aHHOCTH, KOTOPBIE OHO JOHKHO HCHONHATh. lIproOpeTeHHas B pe3ynbTare
3aKJTIOYECHUS] Opaka TMoJHasl IeeCIOCOOHOCTh COXPAHSIETCS B MOJTHOM OOBEME U B
ClIy4ae ero pactopkeHus. /leecnocoOHbIN IrpaKJaHUH CaMOCTOSITEILHO 3aKJIF0YAeT

JIFO0BIE HNMYIICCTBCHHBIC CICIIKH.

1 OcobennocTn 3aKiroueHuss GpPavHOro JOrOBOPa HECOBEPUIEHHOJETHMMH, BCTymamomumu B Opak /JLH.
Mensiino, 1.B. Tumenko, O.B. ITandunosa, M.M. CrapocensiieBa // [IpoGerns! B pocCHiCKOM 3aKOHOAATEIHCTBE. —
2016.—Ne 7. - C. 97.

2 OCcOBEHHOCTH 3aKITIOYEHHs OPAYHOTO JIOrOBOPAa HECOBEPIIEHHOJIETHIMH, BCTYNAIOMMMH B Opak: YKas. cod. —
C. 98.
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Takum o00pa3oM, Mbl NPUAECPKUBAEMCS MHEHHS, 4TO OO0JaJaHHUe TOJHOU
J€ECIOCOOHOCTBIO JJTA€T HECOBEPILICHHOJIETHEMY MpPaBO 3aKiIo4yaTh OpauyHble
KOHTPAKT CaMOCTOSITEJIbHO 0€3 ydacTHs 3aKOHHBIX MPEICTaBUTENECH WIIM JIMIL UX
3ameHsronux. Corimacus OpraHoB ONEKHM W IONEYUTENBbCTBA JJISI 3TOrO HE
TpeOyeTcs, TaKk Kak IpaKJaHWUH MOJYyYMUJl UMYIIECTBEHHbIE MpaBa Ha OCHOBAaHUU
3aKOHa.

B cBs3u ¢ aTum npennaraeM B 4. 2 cr. 13 «bpaunsiii Bo3pact» CK P® BHecTn
noamn. 2, copMyinupoBaB cieayromum obpaszom: «HecoBepiieHHoneTHHe nuna,
BCTYNUBIINE B Opak, MPU3HAIOTCS MOJHOCTHIO JEECMOCOOHBIMU M MMEIOT MpPaBo
OCYIIECTBIISITH CBOM MpaBa M 00S3aHHOCTU. DMAHCUIIMPOBAHHBIN I'paKIaHUH TPU
BCTYIUIGHUH B Opak MMeEEeT MpaBO 3aKiI0YaTh OpadHbI J0roBop 0e3 corjacus
OpraHOB ONEKH U MOMEUYHUTEIHCTBAY.

OTHOCHUTENIBHO  BO3MOXHOCTH  OIPAaHMYEHHO JEECHOCOOHBIX  TpaxaaH
3aKJIIoyaTh OpadyHbIi JJOTOBOP y MPABOBEAOB €CTh JIBE MPOTHBOIOJIOKHBIX TOUKH
3peHuH.

M.B. AHTOKOJIbCKAsI CYUTAET, UYTO OIPAHUYEHO JI€ECIIOCOOHBIE TPAXKIaHE MOTYT
3aKJIIoyaTh OpayHble JAOrOBOPHI, TaK KaK CEMEHHOE 3aKOHOJATENILCTBO IMPSIMO HE
yCTaHaBJIMBAET MOJOOHOrO orpaHndeHus. bpaunslil JoroBop OyJeT HalpaBlieH Ha
YKPEIUIEHHE MAaTepUaIbHOrO NOJ0KEHHUS ceMbU. [103TOMY, UIIET aBTOp, B 3aKOHE
CJIElyET CAENIATh «CAENATh CIENUAIBHYI OTOBOPKY O JAOIYCTUMOCTH COBEPILICHUS
JIAHHBIX COTJIAIIEHMH OrPaHMYEHHO JeecrocoOHbIMM». Ilpu orpaHuyYeHHu
JI€ECIIOCOOHOCTH Tpa)kJaHWH CaM BIIPAaBE COBEpPLIATh BCE CHEIKU IIPU COTJIACHH
noneuyutens (m.1 cr. 30 'K PO).

[IpotuBononoxHoi nosuuuu npuaepxupaercss AL, Ceprees?. bpaumblii
JOTOBOp — creuuduyeckas rpakJaHCKO-TIPaBOBasi CIHEJNKA, 3aKJII0YAIOIasics 1Mo
npaBusiaM 'K P®. Paspeunienue, orpaHuueHO AEECIIOCOOHOMY JMIY, 3aKIIOYUTh

OpayHbBIil JOTOBOP, HETATUBHO MOXKET CKa3aThCs HA OXpaHE ero mpas. [ paxaaHuH

! Anroxonsckas, M.B. Yka3. cou. — C. 91.
2 11ur. mo ku.: MakcumoBud, JI.B. Bpaunblii 10roBop (KOHTPAKT): JIKC. ... Kan1. opu. Hayk /JI.B. MakcumoBuu.
-M,, 2013. -C. 89.
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caM HE MOXXET CaMOCTOSITEJIbHO y4aCcTBOBATHh B IPakJIaHCKOM 00OpOTE, MO3TOMY
BTOpPOH Ccynpyr OyleT UMETh BO3MOKHOCTH 3JI0YITOTPEOUTD €0 UMYIIECTBOM.

I1. 3 ct. 37 'K PO conepxuT 3ampeT cynpyraMm OrpaHUYEHHO JI€€CIIOCOOHBIX
JUI] COBEpUIaTh C HUMH CHEIKH, 3a MCKIIOYEHHEM Iepefaud eMy UMYILECTBA B
KauecTBe Japa WM B 0e3BO3Me3JHOE TMoJib30BaHuE. [lo3TOMy oOrpaHu4eHHO
JI€ECIIOCOOHBIN TpaX/1aH HE MOKET 3aKI04YaTh OpayHbIid JOTOBOP J1a)Ke C COTylacus
HOMEeYnTENS.

He moxer 3akirouuTh OpauHbId KOHTPAKT JIMIIO, COCTOsIIEEe B Opake, HO
ABJIAIONIEeeCs HeAeecrocOOHbIM. Takoi rpak/laHiH He MOXET CBOMMU JACHCTBUSMU
npuoOpeTaTh M OCYILECTBIATH TPakJIaHCKUE MpaBa, CO3/1aBaThb OOS3aHHOCTH H
UCTIOJIHATh UX. bpauHblil TOroBOp — NWYHAs CIEIKa, KOTOPYI0 MOXKET 3aKJII04aTh
TOJILKO JI€EeCIIOCOOHBIH.

Cpenu mpaBOBEAOB, HECMOTpsi Ha JACHCTBYIOIIEE 3aKOHOIATENIbCTBO, HJIIYT
JTUCKYCCUH O «BO3MO>KHOCTH 3aKJIIOYEHHUS OpayHOTO JI0roBOpa 4Yepe3 HHCTUTYT
3aKOHHOTO MPEJCTABUTEIIHCTBAY.

IIpaBoBenbt (M.B. Awnrtoxonwckas, WM.H.  Crpyukas, E.JI. Hessroauna)
NPUJIEP)KUBAIOTCS MHEHUS, €CIU HEeIeeCrOoCOOHOCTh OJIHOTO U3 CYIPYIoOB
HACTynujIa B TeueHHe Opaka, OpayHbIM JOTOBOP OT €ro MMEHH MOXKET OBITh
3aKJII0YeH OIMeKyHOM '. Eciin OmeKyHOM SIBISIETCSI caM JICeCIIOCOOHBINA CYTIPYT,
OpauHblii JOTOBOp 3aKIIOYUTH HeENb3s. Bo Bcex ciydasx MpaBa 3aKOHHBIX
npeAcTaButenied  orpaHuueHbl. OHU  JOJDKHBI  MPEABAPUTEIBHO  MOJYYHUTh
pa3pelleHre opraHa OfekH U MOoNeYnTeIbCTRA.

Hexortopsie aBTopbel (M.P. AntpomnoBa, A.A. Urnarenko, JI.b. MakcumoBuy)
MUITYT O HEBO3MOXKHOCTH 3aKJIIOUYEHHUS OpadyHOro JIOroBOpa 4Yepe3 HMHCTUTYT
MPEJICTAaBUTENbCTBA 2. BpadHbIi JOrOBOp MMEET JTUYHO-TOBEPUTEIBHBINA XapakTep,

MOI00HO 3aBENIaHUIO, 3aAKITFOYCHHUIO Opaka.

! 1ur. mo xn.: Anrponosa, V.P. K Bonpocy 0 npaBoBoii mpupoze OpavyHoro 10roBopa B COBPEMEHHOM TIPaBe
Poccun / Y1.P. AutpomnioBa // Bectauk Y imyprckoro yauBepcureTa. Cepust « 9KoHOMHKA U mTpaBoy». — 2013. — Beim.
2.—-C.113.

2 Anutponosa, U.P. Ykas. cou. — C. 114.
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I'paxxnanvH TpU3HAETCS CYJIOM HENEECHOCOOHBIM, €CJIM OH CTpajaeT
IICUXUYECKUM PACCTPOMCTBOM U HE MOYKET NMOHUMATh 3HAYECHUS CBOUX JIEMCTBUU
uiu pykoBoauTh umu (4. 1 ct. 29 'K P®). Takue noam HE MOTYT aJeKBaTHO
OLICHUBATh CcUTyanuu. Jlymaercs, 4ro, XOTS ONEKYH M COBEpIIAeT 3a
HEJIEeCIIOCOOHOTO BCE CHIENKH, OH HE MOXKET 3aKJIIOUUTh OT UMEHH IMOJOMEYHOIO
OpauHblii KOHTpAakT!. BpauHblii KOHTPakT II0 JOBEPEHHOCTH HOTapHyC HE
ynocroBepsier. K Tomy ke mHdopmaius, mojydeHHass OT Cynpyra OOJbHOTO, HE
Bcerjia Oy/eT JTOCTOBEPHOM.

Hekotopbie rpaxknaHe He HMEIOT MpaBa 3aKJIOYaTh OpadyHblii JOTOBOP B
cootBercTBUM CT. 14 CemeiiHoro kojekca P®, Tak Kak y HUX CYHIECTBYIOT
00CTOSITENbCTBA, MPEMATCTBYIOIINE PErUCTpaluu Opaka. IT1o:

— JIHIIa, U3 KOTOPBIX, XOTS OBl OJTHO YK€ COCTOUT B 3aPETUCTPUPOBAHHOM Opake;

— OJM3KHE POJCTBEHHUKHU IO MPSIMOU BOCXOMSIICH W HHUCXOJISAIICH JIMHUU
(poauTtenu u 1eTH, AETYIIKH, 0a0YIIKU U BHYKH), TOJIHOPOHBIE U HEMOJIHOPOIHBIE
(umerorue o0Iero OTia UM MaTh) OpaThs M CECTPHI;

— YCBIHOBHUTEIIH U YCHIHOBJICHHBIE.

He MoryT GBITh CTOPOHAMH OPAavyHOro JOroBOpa OJHONOJbIE nuia’. Takoi Opak
B Poccum He peructpupyercs. 3akIOYEHHE I0rOBOpa HE uMeeT cwmbicia. [lo
poccuiickoMy TipaBy Opak — UCKIIFOUUTEIIBHO COI03 MEXIY MYKIYUHOMN U KEHITUHOU
(4.3 ct.1 CK P®). CaenoBarensHo, CyOBEKTHI OpayHOTO JOTOBOpA — MYXKYMHA U
YKCHILIMHA.

Takas no3urus noanaepxupaercs OnpenenenueM Koncturyurnonnoro Cyna PO
ot 16 Hos6ps 2006 roma Ne496-0 3. D. Myp3uny paiioHHBIM CyZ0M OBLIO OTKA3aHO
B peructpaiuu Opaka ¢ rpaxaanuaoM D. MummuabsiM. CBO€ pelieHne Cy1 BBIHEC Ha

ocHoBe 4.1 cT.12 CK P®, B koTOpO#1 yKazaHo, uTo B PO ycioBue 3akitoueHrue Opaka

! Akumosa, N.IO. Bpaunslii gorosop: npo6iemsl peamusanuu / U.JO. Akumosa // Horapuyc. — 2016. — Ne 8. —
C.9.

2 Amppees, IO.H. JloroBop B TIpakmaHCKOM NpaBe Poccuu: CpaBHUTENBHO-TIPABOBOE HCCIIEIOBAHKE:
monorpadus / FO.H. Aunpees. — M.: Hopma; Uadpa-M., 2017. — C. 155.

% Onpenenenne Koncturymmonnoro Cyma PO ot 16 Hos6ps 2006 r. Ne 496-O «O6 oTkase B NPUHATHH K
PacCcMOTPEHHIO Kallo0bl rpakaaHiHa O. Myp31Ha Ha HapyIIeHHe ero KOHCTUTYIIMOHHBIX MIpaB IyHKToM | ctaTen 12
Cemeiinoro xoxexca Poccniickoit @enepanun» //http://www.consultant.ru/ (nata obpamienus 23 saBapst 2019 roza).
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— B3aMMHOE JI00pPOBOJIBHOE COrJIacMe€ MY>KUMHBI U >KeHIIMUHbI. KaccallnoHHBIN cyn
OCTaBHJI PEIICHHE PalOHHOrO CyJa 0€3 N3MEHEHUS.

3. Myp3un mnoapan xanoOy B Koncruryumonusii cyn P®, ocnopus
KOHCTUTYUHOHHOCTh 4.l c1.12 CK PO, KOTOpasi Hapylmaer Ipasa,
rapaHTupoBaHHble CT.CT.17-19, 23 Konctutyuuu P®. 3asBuTens cchuiancs Ha ONbIT
€BPOIENCKUX CTPaH, IPU3HAIOUIUX OJHOMOJIbIE OpaKH.

Koucrutynuonnsiit Cyn P® otkazan 3. Myp3uHy B yIOBIETBOPEHUH KaJ00BI,
ykazaB, 4to Koncruryuus P® u MexayHapojHble MpaBOBbIE HOPMBI UCXOIAT W3
TOTO, YTO OJHO U3 MPEJHA3HAYECHUN CEMbH — POXKIEHUE U BOCIIMTAHUE JAETEN.

Coxwutenu ((hakTUdeckue Cynpyru) 1o 3aKOHy He MOTYT 3aKiIlo4aTh OpayHble
noroBopbl. B Poccun Opak mpu3HaeTcst 3aKJIIOYEHHBIN TOJIBKO B OpraHax 3amucH
aKkToB TpaxaaHckoro coctosauus (4. 2 ct. 1 CK P®). bpak nopoxnaer B3auMHbIe
UMYILECTBEHHbIE MpaBa U O00S3aHHOCTU. Y (PAKTHUUECKUX CYNPYroB HET TaKOIro
npeumymiectBa. [lo TpakgaHCKOMY 3aKOHOJATENICTBY OHM HMEKOT IIPAaBO
3aKJII0YaTh COTUIANICHNS, PETYIUPYIOIIHE HMYIIECTBEHHbIE OTHOMICHUS .

Hexoropsie npaBoBensl (M.B. Antokonbckas, H.A. MBanoBa) mpejiararoT
pas3pemnTh (PaKTUYECKUM CYIpyraM 3akjiodyaTh OpayHble OTOBOPHI, TaK Kak
(akTHueckue Gpaky pacIpocTpaHEHbl B Halllel cTpaHe 2,

Cuuraem, 4TO CMBICIIa B TakoM IMpelyiokeHun HeT. Ha mnpakTthke Moryt
BO3HUKATh TPYAHOCTH MPU YCTAHOBJICHUHU (aKTa COXUTEIbCTBA. DaKTUUECKHE
CYIIpYXXECKHUE OTHOIICHHS OpadyHbIM COIO30M Ha3BaTh HEJb3s, 3TO HE Oyjaer
COOTBETCTBOBATH OIpeeieHuo, npuBeaeHHoMy B cT. 40 CK P®. dakrtuueckoe
COXKHUTENbCTBO  OT  OpauHbIX  OTHOLICHHM  OTJIMYAeTCsl  OTCYTCTBHEM
rOCy/IapCTBEHHON peructpanuu Opaka. Ha Hero He pacmpocTpaHSIOTCS CEMEHHO-
IIpaBOBblE MOCHEACTBUS Opaka. DakTUUECKHUE COXHUTEIM HE NPHOOPETAOT

opuandeckux  obs3anHocTel. OHM  MOTYT OGOpPMHUTH  COTJIAlieHHE 00

YCTAHOBJICHHHM PEXKHMa  pa3AciabHOM WM  JIOJEBOM COOCTBEHHOCTH Ha

! Antokonbckas, M.B. Cemeiinoe npaso / M.B. Autokonbckas. — Mocksa: Hopma, 2013. - C. 61.
2 Vipanosa, H.A. Bpaunblii 10roBop Kak croco® 3aluThl HMYIIECTBEHHBIX TIpaB cynpyros / H.A. Usanosa //
Bectuux TI'Y. — 2015. — Bem. 2. — C. 53.
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npuodpeTaeMoe UMyIecTBO. Takoe corjameHue OpayHbIM JOTOBOPOM B TOYHOM
3HAQYCHUU CJIOBA HE SIBISICTCS U MOJUYMHSIETCS OOIIUM TMOJIOKEHUSIM TPaXqaHCKOTO
npasa. CienoBaTenbHO, O OpayHOM JOTOBOPE B (DAKTUUECKOM COXKHUTEIBCTBE HE
MOKET UATH PEYMH.

Baxxnoe ycnoBue aiig 3aKiatOodeHHs OpayHOTO JAOroBOpa — IpakIaHCTBO JIMIL,
BCTYIAIONIUX B Opak, Tak KaKk UMYIIECTBO CYNPYTroB HE BCEra MOXKET HaXOAUThCS
B 01HOI cTpanel. MHorma GpauHblil JOroBOp, 3aKIIOYEHHEIH B Poccun, Gyner He
npu3HaH B JApyrom rocynapctee. Tak B Aprentune, bonusuu, Ky6e, Pymbinuu
3alpelleHO0 U3MEHEHNE 3aKOHHOTO peKHMa HMMYIIECTBA CYNPYroB MOCPEICTBOM
O6paunoro gorosopa. B bpaszwiuu, Konym6uu, Anonuu, [lopryranuu, Benecyane 1o
peructparuu  Opaka TakKoW JOTOBOp 3akiioyaTh Henb3s. Bo  ®panmuwy,
JIroxcemOypre cynpyru JOKHBI COOJIOCTH OINpPEACIIEHHBIE CPOKH, TOIBKO MOTOM
MOTYT 3aKJIIOUNTh OpauHblii moropop. Bo ®pannuu, benbrum, ['peruu, Uzpaure,
Momnako, Hunepnanngax, Typuum cymecTByer CcyaeOHbIH KOHTPOJIbL Hal
COCTaBJICHUEM U UCIIOJIHEHHEM OpayHOro0 KOHTPAKTA.

CrnenoBarenbHO, JKATEIW Pa3HBIX CTPaH IPU COCTAaBICHHH M 3aKIIOYEHUH
OpayHOTro I0TOBOPA OJKHBI YYUTHIBATh HAIIMOHATBHBIE OCOOEHHOCTH TOCYIapPCTB,
IPpaKIaHMHOM KOTOPOU SBJISIETCS Oyayliuid cynpyr (cympyra).

Cornacuo m.1ct.161 CK P® nuuHble UMylIeCTBEHHBIE TTpaBa U 00SI3aHHOCTH
CYyIPYTOB OIPEIEISIIOTCA 3aKOHOJIATEIbCTBOM TIOCYJIapCTBa, Ha TEPPUTOPUU
KOTOPOTO OHM HMEKT COBMECTHOE MECTOXHUTENIBbCTBO. Ilpm orcyrcTBUM
COBMECTHOI'O MECTOXHUTEJIIBCTBA — 3aKOHOJATEIILCTBOM TOCYIapCTBa, Ha
TEPPUTOPUU KOTOPOTO OHU MMEJIH NOCIEIHEE MECTOKUTEIIBCTBA.

Cynpyru, He wuMeEIOmMe OO0IIero TPaKJAHCTBA WIA  COBMECTHOTO
MECTOXKHTEIbCTBA, BIIPaBe BHIOPATh 3aKOHOIATEIHCTBO, HA OCHOBE KOTOPOTO Oy1eT

3aKJIF0YeH OpadHbIi J0oTOBOp. Eciu moasexaiiee NpuMEHEHUIO 3aKOHOIaTeIHCTBO

! JleBymkun, A.H. Bpaumbiii moroBop B Poccuiickoii ®enepamuu, APYrMX TOCYIapcTBaX — yYaCTHHKAX
COIPY)KECTBAa HE3aBHCHMBIX rocynapcTtB u bantum: yaebHo-mpakTiyeckoe nocodue / A.H. JleBymkua. — Mocksa:
HOctrmmadopm, 2015. — C. 123.
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He u30paHo, K OpauHOMY JOTOBOPY MpuUMeHstoTcs nojoxenus 4.1 ¢r.161 CK PO

(1.2 c1. 161 CK PD).

BriBO1BI IO TIEPBOM TIIaBE

[Ipu u3yueHUW HCTOPUU PaA3BUTHUA OpPayHO-JAOTOBOPHBIX OTHOIICHUH OBLIO
BBISIBJICHO, YTO B COBPEMEHHOM OpayHOM JOTOBOPE UMEET MECTO HUCTOPUYECKOE
3aMMCTBOBaHUE. B 4acTHOCTH Takke Kak BO @paHIly3CKOM I'PaKIaHCKOM KOJIEKCE
BpeMeH HamorneoHa mOroBop 3akitoyaeTcss B MUCHbMEHHOM BHJIE€ W 3aBEpSETCS
HOoTapuycoM. [lonmokeHusi 00 yCIOBUSX MPU3HAHUS PEKHUMa OOILIHOCTU CYNPYTOB
Opy  3aKJIIOYeHUH OpayHOro JOroBopa 3aMMCTBOBaHbl M3 [ 'epMaHCKOro
['paxxanckoro YnoxxeHus.

HekoTtoprie ycioBusi 6payHOro J0roBopa B COBPEMEHHOM 3aKOHOJIaTEIIbCTBE
BUJIOM3MEHUINCH. 3a JKEHIIWHOW COXPAaHWJIOCh IMPABO YIIPaBIEHUs T0OpavYHBIM
umyiecTBoM. [IpuHimn pa3aenbHOCTH AOOPAYHOTO UMYIIECTBA, 3aKPETJICHHBIN B
Cogne 3axkoHOB Poccuiickoii UMIIEpUHU, YCTAHOBJIEH B COBPEMEHHOM POCCUHCKOM
CEMEWHOM IIpaBe.

WNucTuTyT OpayHoro [moroBopa B HACTOSIIEE BpEMS PErIaMEHTUPYETCS
CewmeitabpiM kKoziekcoM P®. 3akoHomarensHOE peryaupoBaHue OpayHOro JO0roBOpa
HE PEIniIo BceX Mpo0sieM, BOSHUKAIOIIUX €ro MPH 3aKIIIOUEHUH.

1. Her enunHoro MHEHHs O TpaBOBOW Mpupojae OpayHoro goroopa. OmHH
ABTOPBI CYUTAIOT €r0 MHCTUTYTOM CEMEMHOTO MpaBa, APYTrHe MPaBOBEAbl OTHOCST
TaKOM JOrOBOp K TpaxJaHCKOMY IipaBy. lIpuaepxkuBaeMcss MHEHUs, aBTOPOB,
CUMTAIOIINX OPauHBI TOTOBOP TPakIaHCKO-TIPABOBOM CHENKOW, PEeryIupyromiei
CEMENHBIE OTHOLICHHS.

2. Ciopsl  BBI3BIBACT BOMPOC O BPEMEHW  3aKIIOYEHHUS  JOTOBOPA.
PaccmarpuBaercs nBa BapuaHTa: 10 MOJAYM WJIW JIMIIb NPU MOJAYE 3aBJICHUS B
3AI'C. Cuwuraem, uto coxaepxkanne cT. 40 CK P® He coBceM KOPPEKTHO.
dopMynUpOBKa «JIHIIA, BCTYIAIOIIUE B OpaKk» MPEeIoiaraet, 4ro OpayHblil JOroBop
MOXET 3aKJII0YaThCs /10 TOCYAapCTBEHHOM peructpanuu Opaka. Ho ropunuueckyto

CUJTy TaKOM JOTOBOp MpHOOpETacT Mociie opUIMaIbLHOTO 3aKitoueHus Opaka. B
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Mepuoja OT MOJaud 3asBICHUS 10 OPUIIMATLHON PETUCTpPALMK KEHUX U HEBECTa
MOTYT Mepeaymarb co31aTh cemblo. (CregoBaTesibHO, OpadHbI  J1IOrOBOP
(MoNMUCAaHHBIM HOTAPUYCOM M OIUIQYEHHBIM TOCYJapCTBEHHOUN TMOUIIMHOMN)
MOTEepsIeT CBOE 3HAaYeHUE W OyJeT aHHYJIMPOBaH. 3akKioyaTh JOTOBOP CIEAYET
OJIHOBPEMEHHO C perucTpanueit opaka. /o obunmanbHol peructpanuu Oyayiiue
CYNpPYTu JOJDKHBI COCTaBUTH MPOEKT OpayHOTO JOTrOBOpa, B KOTOPOM YUTYT BCE
0COOCHHOCTU OYAYIIUX UMYIIECTBEHHBIX MPaB APYT ApyTa.

B cBsi3u ¢ aTuM npennaraeM copmMmyaupoBaTh ciaeayronmuM oopaszom ct. 40 CK
P®: «bpauHbiM 1OTOBOPOM MPU3HAETCS COTJIAILIEHUE CYIIPYTOB, ONMPEAEISAIONIEE UX
UMYILECTBEHHbIE TpaBa W 00s3aHHOCTH B Opake u (WIU) B CiIy4yae e€ro
PaCTOPKEHUS».

[TonoxxeHusi ceMeHHOTO 3aKOHOJATENbCTBA YKAa3bIBAIOT HA TO, YTO OpayHBIM
JIOTOBOP BCTYIAET B CHJIY CO JIHS TOCYJIApCTBEHHOM PETHUCTpAIlUM 3aKIIFOUYCHUS
Opaka. [ToaToMy MOKHO BHECTH MPEJIOKEHUE IO U3MEHEHUIO (POPMYITHPOBKH 4. 1
cT. 41 CK P®: «l.bpaunblii 10rOBOp MOXKET OBITh 3aKJIIOUEH KaK OJTHOBPEMEHHO C
roCy/IapCTBEHHOM perucTpaiueit opaka, Tak U B Jito00e BpeMsi B Iepuo1 Opaxa.

Jlo rocymapcTBEeHHOW perucTpanuu Opaka BO3MOXKHO TOJBKO COCTaBJICHHE
IpoeKTa OPavyHOro JOTOBOPAY.

3. OTCyTCTBYET €IMHOE MHEHHE O JOMYCTUMOCTH 3aKJIIOUYEHUsI OpayHOro
JIOTOBOpA HECOBEPIIEHHOJIETHUMH, BCTyMawomuMu B Opak. Jlymaercs, dTo
MpU3HAHUE JEECIIOCOOHOCTH IPaKJaHNHA J0 JOCTHKEHHUS BO3pacTa BOCEMHAIIATH
JeT B pe3ynbTaTte BeTymieHus B 6pak (ct. 13 CK P®) unu smancunanuu (ct. 27 'K
P®) no3Bonser eMy mprHOOPECTH U OCYIIECTBIATh TPAKJAHCKHE MPaBa B IMOJTHOM
oobeme. JleecrmocoOHBIM TrpakgaHUH CaMOCTOSTEIBHO 3aKII0YacT JII0ObIe
MMYIIECTBEHHBIE CHICIIKH.

B cBsi3u ¢ 3TuM B u. 2 cT. 13 «bpaunsiit Bo3pact» CK P® npennaraem BHecTH
noamn. 2, chopMynHpoBaB cienyonuM odpaszom: «HecoBepiieHHONETHHE TUIIA,
BCTYIUBIINE B Opak, MPU3HAIOTCS MOJHOCTHIO JEECIOCOOHBIMU M MUMEIOT MPaBO

OCYLIECTBJISITh CBOU IpaBa U 00S3aHHOCTH. DMAHCUIIUPOBAHHBIN TpakJAaHUH MPU
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BCTYIUICHMHM B Opak MMeEeT IpaBO 3aKiIryaTh OpadyHblii AOroBop 0e3 corjacus
OpraHoOB OINEKH U MONEYUTETbCTBAY.

4. VHorna cpeny npaBoOBEOB UIET PEUb O BO3MOKHOCTH 3aKJII0OUEHUsI OpayHOro
KOHTpaKkTa MEXHay coxutelnsiMu (daxtuueckumu cynpyramu). [lomaraem, uto
CMBICJIa B TAKOM MPESIOKEHUH HeT. Ha mpakTuke MOryT BO3HUKATh TPYJAHOCTH IIPU
YCTAaHOBJIEHUU (paKkTa COXUTENbCTBA. DAKTUYECKHE CYNPYXKECKUE OTHOIICHUS
OpayHbIM COIO30M HAa3BaTh HENb3sl, TaK KaK 3TO HE OYIET COOTBETCTBOBATH
onpenenenuto, npuseaeHHoMy B cT. 40 CK P®. daktuueckue Cynpyru MOTyT
oQopMUTH corjiamieHue 00 YCTAaHOBJICHUU pEXKuUMa pa3feibHOW WM JI0JIEBOM

CcOOCTBEHHOCTH Ha HpI/IO6p€Ta€MO€ UMYIICCTBO.
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I''TABA 2 COAEPXXAHHUE N YCIIOBUA 3AKJIIOYEHUA BPAYUHOI'O
JJOI'OBOPA

2.1 IIpaBa 1 00513aHHOCTH CTOPOH OpPayHOTO JOTOBOpa

CemeliHOE 3aKOHOJATEIBLCTBO, JciicTBoBaBiIee A0 1995 roma B Poccum, He
JIOMYCKaI0 OTCTYIUICHUH OT 3aKOHHOI'O peXHMMa HUMYIIecTBa cynpyroB. Hopmbi
3aKOHa OBUIM HMIEPATUBHBI. B Hacrosiiee BpeMsi BO3MOXXHO JTUCIIO3UTHUBHOE
peryaupoBaHre UMYIICCTBEHHBIX MPaB U 00sS3aHHOCTEN Myxka U >keHbl. Cynpyru
MOTYT TIO CBOEMY YCMOTPEHHIO ONPEEATh UMYIIIECTBEHHbIC OTHOIICHUS, KaK B
nepuoJ Opaka, Tak U Mociie ero pacTOP>KEHUs. ITO IOMYCTUMO, €CJIH OHU 3aKJIH0YaT
Opaunbiii goroBop. OH COCTABISIETCS W PETHCTPUPYETCS Yy HOTapuyca, Kak B
OTHOIIIEHUH UMEIOIIEToCs, TaK U B OTHOIICHHH HMX OYAYyIIEero MMYIIECcTBa. JTO
BJICYET 32 COOOM BOSHUKHOBEHUE MPaB U 00s3aHHOCTEN CTOPOH OpayHOro JOTOBOPA.

Myx ¥ j)keHa UMEIOT IIPaBO OINPEICTUTh B OpauyHOM JIOTOBOPE:

— CBOHM IIpaBa U 0053aHHOCTH 110 B3aMMHOMY COJIEPKaHUIO;

— cnocoObl yJacTHs B JOXOJaX JAPYT IPyTa;

— TIOPSIIOK HECEHUS KaXIbIM U3 HUX CEMEWHBIX PacXxo/I0B;

— OMPEeNeNUTh UMYIIIECTBO, KOTOPOE Oy/eT MepelaHo KaXa0My U3 CYIIPyroB B
ClIy4ae pacTOp>KCHHS Opaka;

— MHBIE TOJIOYKEHHMS, KACAIOIUECS HMYLIECTBEHHBIX OTHOLIEHHH,

B cootBerctBum ct. 42 CK P® cympyru BopaBe Nmpu 3akiItOueHUN OpavyHOTO
JIOTOBOPa M3MECHHUTH YCTAHOBIICHHBIM 3aKOHOM PEXKHM COBMECTHOM COOCTBEHHOCTH.
Hekotopsie aBTopsl, B yactTHOCTH U. FO. AkMMOBA, CUMTAIOT TaKyI0 (POPMYITUPOBKY
2

HE BIIOJIHE YJA4YHOU ITo ee mHeHuio Oojee MpaBUIbHA MO3WIMSA, KOTJIa B

! Annpees, FO.H. JloroBop B TIpakXJaHCKOM IIpaBe Poccuu: CpaBHUTENBHO-TIPABOBOE HCCIIETOBAHHE:
monorpadus / FO.H. Aunpees. — Mocksa: Hopwma; Undpa-M., 2017. — C. 162.
2 Axumosa, WL.1O. Bpaunsblii joropop: npo6nemsl peanusaimu / IO, Akumosa // Horapuyc. — 2016, — Ne 8. —
C.9.
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COOTBETCTBMM C OpayHbIM JOTOBOPOM MOXHO HM3MEHUTh KaK pEeXUM o0O0IIei
COOCTBEHHOCTH, TaK U PEKUM pa3eIbHON COOCTBEHHOCTH KaXI0T0 U3 CYIPYTrOB.
Bricka3anHas mo3unus NOATBEpXkAaeTcs cyaeOHo mnpakTukoil. Ilpesmauym
Cankr-IleTepOyprckoro ropoJIckoro cynia, paccMarpubasi MmaTepuansl aena Nod44r-
24 ot 11 depansg 2009 roga o pacTop>keHHH OpayHOTO JAOTOBOpPA, yKa3aj, 4ToO B
coorBercTBUM ¢ CK P® cymnpyru BIpaBe HM3MEHUTHh YCTAHOBJIEHHBIA 3aKOHOM

pexuM cobcrBeHHOCTH!

. OTO KacaeTcs Kak JJ0OpayHOro HMMYIIECTBa, TaK W
MUMYIIECTBA, HAKUTOTO B TIepruo1 Opaka. B OpauHoM TOTOBOpE MOYKHO ONPEIEIHTH,
YTO Ha JOOpavHOE UMYILECTBO PACHIPOCTPAHSIETCS PEKUM 00IIEeH COOCTBEHHOCTH.

CnenoBarenbHo, B 4. 1 cT. 42 CK PO M0XHO BHECTH TIOTIPABKY, C(HOPMYIUPOBAB
cienyromuM obpazom: «1. BpadyHBIM JOrOBOpOM CYNpyrd BIpaBe H3MEHHTH
YCTAaHOBJICHHBI ~ 3aKOHOM  pPEXHM COBMECTHOH COOCTBEHHOCTH  (CTaThs
34 Hacrosimero Kopmekca), ycCTaHOBUTH PEXHM COBMECTHOM, JOJIEBOW WIIH
pa3neabHO COOCTBEHHOCTH HA BCE UMYILIECTBO CYNPYIOB, HA €TI0 OTJEIbHBIC BUJIbI
WIM Ha UMYIIECTBO KaXKJ0ro U3 cynpyroB. [Ipu 3akimtouennn 6payHOro JA0roBopa
pexxkuM o0meld COOCTBEHHOCTH MOXET pAaclpoCTpaHAThCS Ha Jo0padyHoe
UMYILECTBOY.

CK PO ycraHaBiauBaeT CIAEAYIOMIME BUJIbI PABOBBIX PEKUMOB CYIIPYTOB:

1. Ha coBMecTHYI0 COOCTBEHHOCTh CYNPYIOB — PEXKHM OOIICH JT0JICBON WU
paselbHON COOCTBEHHOCTH.

2. Ha umytecTBo, HaXos1IIeecs: y CYIpyroB B OOIIEH 101€BOM COOCTBEHHOCTH
— peXuM 0011el COBMECTHOM MITH Pa3eIbHON COOCTBEHHOCTH.

3. Ha nmuuHoe MMyIIeCTBO CynpyroB — peXUM OOIIeH COBMECTHOM MM OOIIeiH
J10JIEBOM COOCTBEHHOCTH.

Copeprxkanre OpavyHOTO TIOTOBOpA HE UMEET 3aKphITON HanmomHsseMocTu. Kaxmas
rapa UMeeT IPaBO BHECTU B HETO CBOM YCIIOBHUS, UCXOISl N3 CBOMX UMYIIIECTBECHHBIX

UHTEPECOB.

! Hocranosnenne Ipesumuyma Cankr-IlerepOyprckoro ropoackoro cyma or 11.02. 2009 r. //

http://www.alppp.ru/court/20-apelljacionnyj-sud/02-2009/postanovlenie-prezidiuma-sankt-peterburgskogo-
gorodskogo-suda-ot-11-02-2009--44g-24.pdf (nata obpamierns 13.02.2019 r.)
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BapauHbiii 1OroBop BKJIIOYAET MYHKT O MOPSIAKE HECEHHS KaXAbIM CYIpPYyrom
ceMeMHBIX pacxoAoB. IIpu OOIIHOCTH HOXOAOB TaKHW€ OTHOIICHUS PETYIUPOBaTh
HEJIONMyCTUMO. Eclii y CynpyroB yCTaHOBIIEH PEXUM pa3felbHON COOCTBEHHOCTH,
MPEAYCMOTPETh TAKOM MOPSIOK HEOOXOAUMO.

B nelictByronmieM CeMEWMHOM 3aKOHOAATEIBCTBE OTCYTCTBYET OIIPEIEICHUE
ceMeNHbIX pacxonoB. COOTBETCTBEHHO BO3HUKAIOT CIIOKHOCTH YCTAHOBJIEHUS HUX
rpa”ul] B OpayHOM JjgoroBope. Takue pacxoabl MOAACPKUBAIOT HEOOXOIUMBIN
ypOBEeHb XHM3HU ceMbH. Ecnum o0a cympyra UMEIT T0XOJbl OT KaKou-Iubo
NESATeTbHOCTH, TO KXl U3 HUX JIOJDKEH BBIICIISITH CPEJICTBA HA BEJIEHUE OOIIETO
XO35IUCTBa, OIUIATy JKWIMINA, MEIMIIMHCKHN YyXOJ, HEOOXOJMMOE COIMaIbHOE
obcnyxuBanre. MoryT ObITh OTOBOPEHBI PacXOjbl, CBS3aHHBIE C OOY4YCHHEM U
colepKaHUEM [I€T€H, Ha OpraHu3alyi0 OTJbIXa, CyMMBbI pPacxXxoJ0B Ha JIMYHbBIC
HYXJIBl CYIIPYTOB 110 COOCTBEHHOMY YCMOTPEHHUIO.

B03MOXHOCTh BKJIIOYEHHS B CEMEHHBIE PAcCXOJbl JCHEKHBIX CpPEICTB Ha
COJIEp’KaHHE TPETbUX JIMI] 3aKOHOJATEIBCTBO HE OrOBAPUBAET U HE COJEPIKUT
IPSIMOTO 3allpeTa BKIIOUEHUS TaKUX YCIOBUM B OpauHbiil qoroBop. [1o 3ameuanuro
M. I'. MaceBuu Takue 00S3aTelIbCTBA AOMYCTHMEI . Hampumep, mpegocTaBieHue
YJIeHaM CEMbH B MOJIb30BAHUE KWJIOW IUTONIAU, OKa3aHUE MAaTepUaIbHON MTOMOIIN
poautensiM. Ho ecnu TpeTbu NHIa HE SIBISIOTCS WICHAMU CEMbH CYNPYTOB,
BKJIFOUUTDH TAaKOE€ YCIIOBUS B OpauyHbIN JOTOBOP HEIB3S.

B cootBetrcTBum cT. 40 11 1.1 c1.42 CK P® B 6pauyHOM 10TOBOpE OMPEACISIOTCS
MMYIIECTBEHHBIC TIPaBa M 00513aHHOCTH CYIIPYTOB B Opake U B Cllydae PacTOPKEHUS
Opaka. C MoMeHTa TmpeKkpalieHus Opaka JelcTBHE JI0rOBOpa HE BCermaa
MpEKpaIaeTcs.

JI.A. JIacKOBEHKO MHILIET, YTO HEKOTOPHIE YCIOBUS OpayHOroO JOrOBOpPA MOTYT
2

JICHCTBOBaTh M TIOCJIE€ PACTOpPXKEHUs Opaka Hanpumep, cynpyru Brpase

YCIOBHUTBCA O TOM, UTO ACHCIKHBIC CPCACTBA, ABJLAIOINCCS O6IHI/IM HMYIICCTBOM H

! Iur. no xn.: Casenbes, JI.b. Cormamenus B cemeiinoit cdepe: ydae6. mocobue / JI.b. Capenses. — Mocksa:
Ipocmekr, 2007. — C. 19.

2 [Tur. 10 KH.: Slmenko, B.A. TIpaBoBast OCHOBa M3MEHEHHUS M PACTOPIKEHHS OPavyHOro JoroBopa / B. A.
Smenko // BecTHUK Y pajbcKkoro HHCTUTYTA SKOHOMHKH, yIpaBiieHHs U mpaBa. —2016. —Ne 2. — C. 58.
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BHECEHHbIE B 0OaHK Ha UMs MYXKa, TMOCIE MPEKpalleHUs CpokKa JeHCTBUS
0aHKOBCKOTO BKJaJa, NEPEXOIsT B COOCTBEHHOCTH CYNpPYru. XOTS TMpHU
pacTopkeHHu Opaka OpauHbld JOTOBOp IepecTaeT JACHCTBOBATh, JOTOBOP
0aHKOBCKOTO BKJIaja MpojoDKaeT uMeTh cuily. COrjacHO YCJIOBHUSIM TaKoro
JI0OTOBOPA, MOCIIE €ro 3aKPhITHS, COOCTBEHHUKOM OyJIeT ObIBILIAs Cymnpyra.

IIpu cmepTu oOmHOrO W3 CyNpPYroB TOJIOKEHHUsI OpayHOTO JOTrOBOpa HE
JIEUCTBYIOT, TaK KaK B 3TOM Clly4yae MpeyCMOTPEHO JIEUCTBUE CHeIIUaTbHBIX HOPM
IPaKIaHCKOTO 3aKOHOJATEILCTBA U HACJICIOBAHMUSI.

Bpaunbiii 10roBOp MOXET YCTaHABJIMBATH MOPSJIOK paszjeiia HMYIIeCTBa B
ciy4yae pacTopkeHusi Opaka. Hampumep, y CynpyroB npuoOpeTeHO HEIBHKHUMOE
UMYIIECTBO Ha CpEJACTBA HWIIOTEYHOTO KPEJAWTOBAHUS, OHHM YCTAHABJIMBAIOT
pa3ieNbHYI0 COOCTBEHHOCTh Ha TAaKOE€ UMYIIIECTBO M BKJIIOUYAIOT YCIOBHUE, UTO MPHU
pPa3BoJie OHO pa3/ieny HE MOJIJICHKUT.

B oTHOmIEeHNN umyIiecTBa, IpHOOPETEHHOTO CynpyraMu 10 Opaka, B OpauHoM
JIOTOBOPE HEOOXOIMMO OTIPEICIIUTh YCIOBHE, YTO €CJIU B MEpUO;] Opaka UMYIIECTBO
My’Ka WM JKEHBI 3HAUUTEIBHO YBEIUYMIOCH 3a CUET OOIIMUX JOXOJ0B, OHO OyAeT
cuutaThes oommuM. [Ipeqmaraem monomaHuTh noAn. 2 4. 1 cr. 42 CK PO dpasoii:
«bpa4HBIi JOTOBOP JOJKEH BKIIOYATH YCIOBHE, €CIU B MEeproJi Opaka B MEPHOT
Opaka MMYIIECTBO MY)Ka WJIM >KCHBl 3HAUUTEIBHO YBEIWUYUJIOCH 32 CYET OOIIHX
JI0XOJ0B, OHO OY/IET CUUTATHCS OOIIHM.

OmHrM U3 yCIIOBHM OpavyHOro JIOrOBOpa MOXKET OBITh YCTaHOBJICHHE
BO3MOXXHOCTH OJIHOTO M3 CYNPYIOB IOJb30BAaThCA JKWIBIM ITOMEIICHUEM,
MPUHAJJICKAIITIM Ha TIpaBe COOCTBEHHOCTH APYroMy. DTO MPaBO MPEKpaniaeTcs ¢
MOMEHTAa pacTOpXKeHHUs Opaka. B HEKOTOphIX ciydasx OBIBIINE CYNpPYTU
PaCcCUMTHIBAIOT MOCJIE Pa3Bo/ia MPOKUBATH B KUJIOM IMOMEIICHUH, PUHAJICKAIIEM
Ha MpaBe COOCTBEHHOCTH MYXXY WM XeHe. [loatomy B OpayHOM JoroBoOpe, MO
muennio H.B. AprembeBa,® creyer yka3biBaTh KOHKPETHBIE YCIOBHS M Pa3bsCHATh

rpaxjaaHaM O IIPaBC IMOJb30BAHUA TAKHUM UMYIICCTBOM.

! Iur. no ku.: AkumoBa, W.1O. Bpaunslii norosop: npobnems! peammsamun / N.IO. Akumosa // Horapuyc. —
2016.—Ne 8. —C. 10.
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B yacTHOCTH Cynpyru MOTYT MPOKUBATh B KBapTUpPE (KUJIOM JIOME€, KOMHATE),
«SIBJISIFOIIIEHCS. IO 3aKOHY COOCTBEHHOCTBIO OJHOTO M3 CYMNPYTOB JUOO 0OBEKTOM
HaliMa [0 JOrOBOPY, 3aKJIIOUYEHHOMY JIO0 €r0 BCTYILUICHUS B Opak».’

Cympyru npo>UBarOT BMECTE, HO MPABOM IOJIH30BAHUS KHUJIbIM MOMEIICHUEM
obOnasaeT JUIIb OJWH W3 HHUX. [IpaBo BTOpOro cympyra BTOPUYHO U TPH
IpeKpalleHny Opaka oH Takoe rnpaBo TepseT. [loaromy B OpayHOM 10rOBOpPE MOXKHO
OTPENIeNIUTh, YTO TPHU PACTOPKEHUU Opaka BTOPOW Cympyr 00s3aH OCBOOOIUTH
xuioe nomemieHre. Cynpyru BIpaBe YCTaHOBHUTh CPOK, B TEUEHUE KOTOPOTO
HEO0OXOAUMO OCBOOOJUTH JKUJIOE IMOMEIICHUE M CHATHCS C PErUCTPAIIMOHHOTO
yueta. [Ipyu HEBBITIOJHEHUH YCJIOBUS Baesel] *KUJIOM IUIOIIaAN 10 3aKOHY BIpaBe
00paTUTHCS B CY/I.

Hanpumep, 23 mas 2017 roga BepxoBusiii cya PO paccmotpen aesno no ucky C.
A. x A. B. 0 npu3HaHum yTpaTthl MpaBa Ha IMOJIb30BAHUE KUJIBIM MTOMEIIEHUEM U
CHATHEM C perucrpanuonHoro yuera?. C. A. mpocuna cyl O BO3JIOKECHHU
00s3aHHOCTH TIEpeNlaTh KIIYH OT SKHJIOTO TMOMEIIEHUS M OTMEHHUTh pEIICHHUS
HUKECTOSIIIUX CYJIOB.

PaccmarpuBas neno, BepxoBubiit Cyg P® yyen ycnoBusi, KOTOpbIE COAEpKal
Opaunbiii moroBop. B 2003 romy cynpyru npuoOpelnud 3eMeNbHBIM y49acTOK W
PacIlONIOKCHHBIM Ha HeM OpeBeHuaThld kujao oM. IIpaBo coOcTBEeHHOCTH Ha
HEJABMKMMOE UMYIIECTBO ObLIO 3aperucTpupoBaHo 3a cynpyroii C. A.

B >xuniom ome Obliia mpoBeieHa PEKOHCTPYKIIHSI, HA KOTOPYIO OBLITH MOTPaYCHBI
3HAUMTEIbHBIC JIEHEKHBIE CpefcTBa: KpeauT B pasmepe 501 Twic. pyO., TUYHBIC
JIEHEKHBIE CPEACTBA CYNIPYTrOB.

B 2011 romy cynpyru 3akirouuin OpayHbIi TOTOBOP, B KOTOPOM YCTaHOBHWIIH
peXUM pa3lieIbHOM COOCTBEHHOCTH. Bce HMMYyIIECTBO, HaXXUTOE CynpyramMu B

nepuos Opaka, SBISETCS B TMEpUOA Opaka W B CIy4ae €ro pacTOp>KCHUS

! Xan6aesa, T.H. HekoTopble OcOGEHHOCTH CyOBEKTHOrO COCTaBa M IPEAMETa OpadHOro J0roBOpa IO
3akoHOmarenseTBy Poccumiickoit ®enmeparmn / T.H. XambaeBa // BectHuk CapaTOBCKOH ToCyIapCTBEHHOM
ropuandeckort akagemuu. —2016. — Ne 3. — C. 120.

2 PBoinosa, E. Kak skc-cynmpyr octancs 0e3 uibsi wH3-3a Opaunoro moropopa / E. Boimosa //
https://www.garant.ru/ia/opinion/author/boytsova/1124396/ (nata obpamenus 17 anpens 2019 roga)
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COOCTBEHHOCTBIO TOrO H3 CYIOPYroB, Ha HMMS KOTOPOTrO OHO HPHOOPETEHO.
3eMENbHBIM y4acTOK C PACHOJIOKEHHBIM Ha HEM JKWIBIM JOMOM Ilepemen B
pasnenbHyo coO0cTBeHHOCTH C. A.

B 2015 roay 6pax pacropruyt. B. A. npogonxan nNpoxxuBaTh B KHIJIOM JIOME.
OH co3gaBai HeBBIHOCUMBIE ycnoBus Uit C. A. 1 HECOBEPUIEHHOJIETHETO PEOCHKA.
[Toatomy C. A. B 2016 roay mogana B Cya UCK O NMPU3HAHUU OBIBILIETO Cylpyra
yTPAaTUBIIMM TMPaBO TOJIb30BAHUS KUJIBIM MoMenieHueM. PailoHHbIl cyn
Kanyxckoil obinactu BeiHec peuieHue B mois3y B. A.  CyneOHas komierust mo
IPaKIaHCKUM JI€JIaM OCTaBWJIa PELICHHUE PalilOHHOIO CyJla B CHIIE.

BepxoBnsbiii Cyn P® oTMeHUI pellieHUs] HUKECTOAIINX CYI0B U HAaIPaBUII €TI0
Ha HOBoe paccmoTpeHue. Cyn 0003Hauusl (DaKThl IOPUIUYECKA 3HAUYUMBbIC LIS
paspelieHusl cropa: CEeMEWHbIE OTHOILIEHUS MEXAY CYNpyramMu MpeKpalieHbl;
OTBETUMK OBIBIIMN YJIEH CeMbH COOCTBEHHMKA; MOCJIE PACTOpPKEHUsI Opaka MpaBo
MOJIb30BAHUS CIIOPHBIM JKUJIBIM ITOMELIEHHEM OTBETUMK YTPATHII, COTJIALICHUS
MEXIy COOCTBEHHMKOM U OTBETYMKOM He uMeercsa. VHble 00CTOSTEeNnhCTBA
3HA4YEeHUS Ui Aena He umeroT. CieqoBaTeabHO, PAlOHHBIA CYJl JOJKEH BBIHECTH
peumieHue O mpu3HaHUM B. A., yTpaTMBIIMM MNpaBO HA TOJIb30BAHUE KHUIIBIM
OMEUIEHUEM.

OnHo W3 ycnmoBui OpayHOro JOTOBOpPAa MOXKET KacaTbCid YCIOBUU TEpenayu
Cynpyramu Apyr APYTry OOBEKTOB HEABMKHUMOCTU: KBapTHUP, JOMOB, 3€MEIbHBIX
YYaCTKOB. bpauHbli  JIOrOBOp — OCHOBAHWE BO3HUKHOBEHHUS YaCTHOM
co6cTBeHHOCTH. CTOPOHBI TOJKHBI 3HATh, YTO MIEPEXO0]1 TAKOTO IpaBa 0(hopMIIseTCs
IIyTEM FOCYJapCTBEHHOMN PErUCTPALIUH.

[IpaBa 1 00s3aHHOCTH MO OPAavyHOMY JIOTOBOPY MOTYT OBITH CPOUYHBIMHU WIIH
3aBUCETh OT omnpeeneHHbIx ycioBuid (1. 2 cT. 42 CK P®). YcnoBus B 6pauHom
JIOTOBOPE — KOHKPETHBIE OOCTOATEIBCTBA, KOTOPBIE MOrYT HACTYNWUTh WA HE
HAaCTYNHUTh B OyyIIEM.

HekoTtopreie 00cToATEIbCTBA HE MOTYT OBITH BKJIIOUEHBI B OpauHbIi 10TOBOP:

— OrpaHHYEHHUE MTPABOCIIOCOOHOCTH MUJIU AEECTIOCOOHOCTH CYIPYTOB;

— oOpareHue B Cy/ 3a 3alIUTON CBOUX IPaB;
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— peryJupoBaHUE JIMYHBIX HEUMYIIIECTBEHHBIX OTHOIIIEHUN MEXIY CYNPYraMu;

— TpaBa U 00513aHHOCTH CYyNPYTrOoB B OTHOIIICHUU JETEH;

— OrpaHHYEHHE TIpaB HETPYAOCHOCOOHOIO HYXKIAIOMIErocs Cymnpyra Ha
MOJTyYeHHUE CONEPIKaHUs;

— YCIIOBUSI, CTaBSIME€ OJHOTO U3 CYINPYTroB B KpaliHe HEOIaronpusiTHOE
MOJIOKEHHE" .

PerynupoBanue TMUHBIX HEUMYIIIECTBEHHBIX OTHOILICHUN MEXTY CYIIpyramMmu He
BXOJIUT B PaMKH OpauHOro JIOTOBOpa. 3alpeT Ha PeryJMpOBaHUE JIMYHBIX MPaB U
00s13aHHOCTEH B OpauyHOM JOTOBOpE coAepKUT I1. 3 cT. 42 CK PD.

Bpaunbiii 1oroBOp MOXKHO TpPHU3HATh HEJAEHCTBUTEIIHHBIM, €CIU COJECPKUT
yCJIOBHE, CTaBSIIEe OJTHOTO U3 CYIIPYTrOB B KpailHe HEOJAronmpusiTHOE MOJI0KCHHE.
OmnpenenieHus: MOHATUS «KpaiiHe HEOIAronpUATHOE MOJOKEHUE» B MTPABOBEICHUH
HeT. Ot 21 utona 2011 roma Ne779-O-O Konctutynuonueiii Cyn P® BeiHeC
onpenenenne «O0 OTKa3ze B MPHUHATHU K PACCMOTPEHUIO >KAIOOBI TpaKIaHKH
ApOy3oBoii Banmentunnl [laBnoBHBI Ha HapylIeHHE €€ KOHCTUTYIIMOHHBIX TpaB
nyHKTOM 2 ctatbu 44 CeMeitHOTro KoJeKca P2,

Cyn mocTaHOBUJI, UYTO OIMKCATEILHO-OIICHOYHAS (OPMYJIHUPOBKA 00 YCIOBHSIX
JIOTOBOPA, CTABAIINX OJTHOTO U3 CYNPYTroB B KpaliHe HEOJaronpusITHOE IMOJ0KCHHE,
ucnojb3oBaHHas B 1. 2 cT. 44 CK P® He CBUAETEILCTBYET O HEOINPEICICHHOCTH
colepKaHUsl JaHHOM HOpMbl. Ha HMyIlIECTBEHHOE TMOJIOKEHUE CYIPYroB
OKa3bIBAIOT BJIWSHHE Pa3HOOOpa3HbIE OOCTOSATEILCTBA, ITOATOMY B 3aKOHE
HEBO3MOXKHO YCTAaHOBUTh HMX HCUEpPHbIBAONIMNA MepedeHb.  ClienoBaTeabHO,
WCIIOb30BaHUE B (enepalbHOM  3aKOHE  OIEHOYHOM  XapaKTEepHUCTHKH,
paccMaTpUBaeMOTO TIOHATHS, TIPeCiIeayeT 1eb 3P HEKTUBHOTO MPUMEHEHUS HOPMBI

K HEOTPAHMYEHHOMY YHCIIY ITPABOBBIX CUTYAIlMM, YTO HE MOXET PacCMaTpUBaThCA

! Annpees, FO.H. JloroBop B TIpakIaHCKOM TIpaBe POCCHM: CPaBHHTEIBHO-TIPABOBOE HCCIIETOBAHHE:
monorpadus / FO.H. Annpees. — Mocksa: Hopma; Undpa-M., 2017. — C. 162.

2 Onpenenenne Koncrurynmonnoro Cyma PO ot 21 mronst 2011 1. Ne 779-0-O «O6 oTKaze B NPHHATHH K
paccMOTpeHNIo kao0bl TpakaaHku ApOy3oBoii Banentunsl [1aBI0BHBI Ha HapylIeHNE ee KOHCTUTYLIMOHHBIX IpaB
myHkToM 2 crateu 44 Cemeiinoro konekca Poccuiickoit @eneparmmy» // http://www.ksrf.ru (mata obpamenus 14
¢espains 2019 roga)
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KaK HapylIeHHEe KOHCTUTYLMOHHBIX IpaB. B KaXa0M KOHKPETHOM Cily4dae BOIPOC
JOJIKEH PeIaThCsl, UCXOS U3 CUTyalluu.

ITpaBoBens! (E.A. Yedpanoa u C.}O. YamikoBa) CUYUTAIOT, YTO YAOCTOBEPSIS
OpayHblil JOrOBOpP, HOTAPUYC B Ciy4ae HEOOXOIUMOCTH JOJDKEH pa3bACHSITH
CylpyraMm, Kakue€ YCJIOBHs, KOTOPbIE OHU XOTST BKJIIOYUTH, MOTYT IOCTaBUTh
OJIHOTO U3 HMX B KpaiiHe HeOIaronpyusATHOE TOJI0XKEHHUE 1,

N3yuenue cyneOHOM MPaKTUKU TIOKa3bIBAE€T, CYIbl PEIKO YIOBIECTBOPSIOT
TpeOOBaHUs O MPU3HAHUU HEACHCTBUTEIBHBIM IMOJIOXKEHUS OpavyHOro J0TOBOPA,
CTaBSIIUMU OJIHOTO U3 CYIPYroB B KpaliHE HEOJIaronpusaTHOE MOJ0KEHHE.

Hampumep, BepxoBubiii Cyn P® paccmorpen ot 20 gexabps 2016 roxa
rpaxxaanckoe neno Ne 5-KI'16-174 mo ucky C. xk K. o mpuszHanum OpadyHOro
JIOTOBOpPA HeIECTBUTENLHEIM MO KaCCAllMOHHOI xanobe K.2,

C. B 000CcHOBaHUM HCKa yKa3ai, uTo cocTos B Opake ¢ K. B 2008 rogy ux 6pax
pactopruyT. IIpou3BeneH pasiesn COBMECTHO HAa)KMTOTO MMYLIECTBA, B OCHOBY
KOTOpPOT'0 TIOJIOKEH OpauHblii jqoroBOp, 3akiroueHHBIM 17 mas 2001 roma. Ilo
MHEHHUIO WCTIA, OpayHbIi JOTOBOp SIBJISETCS HUYTOXKHBIM, TaK Kak OH €ro He
zanmovait. Kpome toro, C. yka3an Ha HEIEHCTBUTEIHHOCTh OPAavyHOTO J0TOBOpa B
cuity Toro, uto oH ctaBuT ero (C.) B kpaifHe HEOIArompusTHOE IMOJOKEHUE U
IPOTUBOPEUYHUT JEUCTBYIOUIEMY 3aKOHOIATEIbCTBY.

Cyn mnepBOil HMHCTAaHIIMM HWCKOBBIE TpeOOBaHMS YAOBICTBOPWI. bpadyHbiit
noroBop mexay C. u K. npu3zHaH HeJIEUCTBUTEIHHBIM.

[IpoBepuB MaTepuaibl femna, 00CyAUB JOBOJbI, U3JI0KEHHBIE B KaCCAlMOHHON
xanobe cyneOHasi Kojulerus 1o rpaxkiaaHckum nenam Bepxosaoro Cyma P® He
HalllJla OCHOBAaHUHU ISl €€ YIOBJIETBOPEHMSI U OTMEHBI O0XKalIyeMbIX CyIeOHBIX

MMOCTAaHOBJICHUH B KaCCallMOHHOM ITOPAIOKE.

! Yeppanosa, E.A. [IpuMeHenne ceMERHOT0 3aKOHONATENLCTBA B HOTapHaibHOM npakTuke / E.A. UepaHosa,
C.10. YamkoBa. — Mocksa: PITA, 2014. — C. 62.

2 Onpenenenue Bepxosnoro Cyma Poccwuiickoit ®enepammu or 20 mexadps 2016 r. Ne 5-KI'16-174 [/
http://legalacts.ru/sud/opredelenie-verkhovnogo-suda-rf-ot-20122016-n-5-kg16-174/ (nata obpamenus 27 ¢eBpais
2019 r.)
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C. u K. 3axmrounnu OpauHbIii JOTOBODP B nepuoj Opaka. JIOKyMEHT yA0CTOBEpEH
HOTapuyCcoOM. Y CIOBUSIMU JOTOBOpa MPEAYCMOTPEHO, UYTO B CIy4ae PaCTOPKEHHUS
Opaka no wHunuatuBe C. MO0 €ro HEAOCTOMHOIrO MOBEICHHUS (Cympy>KecKoit
M3MEHBI, TIbSHCTBA, XYJIUTAaHCKUX JIEUCTBUI) UMYIIECTBO, OTHOCSIIEECS K oOmen
COBMECTHOM COOCTBEHHOCTH, NEPEXOIUT B
coocTBeHHOCTH K.

[IpuobperenHsie BO BpeMsi Opaka akIMd U JAPYTHe LIEHHbIE Oymaru, a Takxke
JUBUJICHIBl TIO0 HUM, JOJU B HMYIIECTBE W (WIM) JI0X0JIaX KOMMEPUYECKUX
OopraHu3aIui, a Tak)ke OaHKOBCKHE BKJIa bl M MPOIIEHTHI 110 HUM BO BpeMs Opaka u
B CJIy4ae €ro PacTOPIKEHUs SBISIOTCS COOCTBEHHOCTHIO K.

Cyn nepBoif MHCTAHIIMY TIOCUUTAJ, YTO YCIOBHUS OPAYHOTO JJOTOBOPA MOCTABUITU
C. B kpaifHe HEOMAroNpUATHOE MOJ0KEHUE, TaK KaK MOCJIe PACTOPKEHUsS Opaka OH
JUIIAJICS BCEro COBMECTHO HaXUTOro wumyimiecTBa. CyneOHas KOJJIETHs IO
rpaxkaanckuM nesiam BepxoBHoro Cyna P® Haia npaBUIbHBIMUA BBIBOABI CYJIOB
MIEPBOM U aNEIUIALMOHHON WHCTAHIIHM.

B cuny n. 2 c1. 44 Cemeitnoro konekca Poccuiickoit deaepanuu cys; MOXKET
MPU3HATH OpavyHbId JOTOBOP HEIECUCTBUTEIBHBIM TMOJHOCTHIO WM YaCTHYHO IIO
TPeOOBAHUIO OJTHOTO U3 CYIIPYTOB, €CIIN YCJIOBHS JOTOBOPA CTABST ATOTO CyNpyra B
KpaliHe HeOJaronpHusITHOE TIOJIOKEHHE.

CienoBaTenbHO, peanu3alus CynpyramMu IpaBa IO OINPEACIICHUIO PEXUMA
MMYIIIECTBA M PACIIOPSKEHUS OOIUM HMYIIECTBOM ITYTEM 3aKIIIOYCHUS OpavHOro
JIOTOBOpa HE JOJDKHA CTaBUTh OJHOIO M3 CYNPYroB B KpailiHe HEOJIarompusiTHOE
nojoxxenue. Takas cuTyaldss MOXKET BO3HUKHYTH, HaIllpUMEpP, BCJIEACTBUE
CYIIECTBEHHON HEMPOIOPIIMOHATBLHOCTH JIOJeH B OOIMEeM HMMYIIECTBE JHOO
JIMIIIEHUSI OJTHOTO M3 CYINPYTroB TMOJHOCTBIO IIpaBa Ha HMYIIECTBO, HAXKUTOE B
nepuo Opaka.

PaccmaTtpuBas matepuansl apyroro aena, Bepxosusiit Cyn PO ycraHoBui, 4To

HCTCL, HCBCPHO II0JIarall, 4To YCJIOBHUC 6paqH0r0 A0Tr0oBOpa O INPHUHAAJICIKHOCTH
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CIIOPHOM KBapTUPbl OTBETUYUILIE SABJISAETCS HEICHCTBUTEIIBHBIM, TOCKOJIBKY CTABUT
€ro B KpaiiHe HeGIaronpUATHOE TIOJI0KEHHE * .

®apkoB moAal HUCK K OBbIBIIEH Cymnpyre O TPU3HAHUM YaCTUYHO
HEJICHCTBUTENBHBIM OpayHOro JOroBOpa M pas3zelie COBMECTHO HAXUTOTO
umyiiectBa. CBOMl HCK OH 000CHOBan cieayomuM obOpasoM. Bo Bpewms
COBMECTHOTO MPOXKHUBaHUSA B Opake MpUOOpETeHa MO JOTrOBOPY KYIUIH-TIPOJAKHU
KBapTHpa, opopMieHHas Ha cynpyry. JKuinoe noMmenieHue npuoOpeTeHo YaCTUYHO
3a CUET COBMECTHBIX CPEJICTB, & TAKXKE CPEACTB, MOJYYEHHBIX MO KPEIUTHOMY
noroBopy. Kpenut opopmiien mexny daprosoit u Coepdbankom Poccuun. Bozspar
JIEHEKHBIX CPEJICTB 00ECIEUYEeH 3aJI0IrOM KBapTUPhI U MOPYUYUTENIbCTBOM PapkoBa.
CornacHo ycjoBUSIM OpayHOro JIOrOBOpa CIIOpHAas KBapTHpa  SBISETCS
co0cTBeHHOCTHI0 DapKOBOI.

Hctenr mocuuTtan, UTo  yKazaHHOE YCJIOBHME OpadyHOro  JI0roBOpa
HEJCHCTBUTENIBHO, TOCKOJIBKY TIOCTaBWJIO €ro B KpailHe HeOIaronpusiTHOe
MOJIOKEHNE.

OH mpocusl cyJ TMpPU3HATh HEACHUCTBUTEIBHBIM OpayHBIM JOTOBOP B YacTH
NpU3HAHUS TIpaBa COOCTBEHHOCTH Ha CIOpHYIO0 KkBaptupy 3a dapkoBoit u
ONPENIEIIUTh TOJIU B CIIOPHOM MUMYILIECTBE IO 2 IO 32 KaXKIbIM.

['opoackoit cya B yIOBJIETBOPEHHM HMCKa OTKaszal. KpaeBol cya ykazaHHOE
peuieHne OTMEHWI ¢ yAOBIETBOPWI HCK. bpauHblii [1OrOBOp MpHU3HAH
HEJICHCTBUTENBHBIM, KBapTHpa TNpHU3HAHA OOIIUM COBMECTHBIM HMYIIECTBOM
OBIBIIIUX CYIIPYTOB.

Cynebnast xomterusi mo rpaxkaaHckum jaenam BepxoBHoro Cyna PO wnamuia
OCHOBaHMS JJIsi OTMEHBI ANECJUIILMOHHOTO OIPENCICHHUS M OCTABJICHUS B CHUIIE
pelLIeHUs CyJa MEPBON MHCTAHINH.

boimo ycraHoBieHO, 4YTO Opak MpeKpalleH Ha OCHOBAHUU COBMECTHOIO
3asBeHUs cynpyroB. I[IpaBo CcOOCTBEHHOCTM Ha KYIUICHHYIO KBapTUPY

3apeructpupoBano 3a ®apkosoil. Ilo yciaoBusMm OpadyHOro J0OroBOpAa,

! Onpenenenuve Bepxororo Cyna Poccwmiickoii ®emepammm ot 24 mas 2016 r. Ne 18-KT'16-10 //
http://legalacts.ru/ (nata obpamenus 16 mapra 2019 r.)
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YIOCTOBEPEHHOTO HOTAPUYCOM, JIF000E HEABUKUMOE UMYILIECTBO, KOTOPOE CYIIPYTH
MIPEANoIaraloT NpuoOpPecTH Kak B epuoj Opaka, Tak U B CIIy4ae €ro pacTOpKEHUs,
MPU3HAETCS COOCTBEHHOCTBIO TOTO CyIpyra, Ha ube UMs MOpUoOpeTaeTcs
HeABWXKUMOCTh. [loaTtomy DapkoB HE MMEET mpaBa Ha CIOPHYKO KBapTupy. Ero
corjlacusi Ha OTYYKJICHUE YKa3aHHOW HEJBIKUMOCTH He TpeOyetcs. K Tomy ke B
cobctBeHHOCTH DapkoBa UMEETCSl KBApTUPA, TOATOMY €ro J0BOA 00 OTCYTCTBUU Y
HEro MHOT'O HEJABMIYKMMOT'O UMYIIIECTBA SBJISIETCS HEOOOCHOBAHHBIM.

Hekotopeie cynbl mpensaraloT IMOHMMAaTh KpaliHEe HeOJIaronpusTHBIM
MOJIO)KEHUEM, 3HAYUTENIbHO XY/IIIEe N0 CPABHEHUIO C TEM, KOTOPOE CIOKHUIOCH OBl
IpU PEryJIMPOBAHUM JAHHBIX OTHOIIEHUW 3aKOHOM. TakuM MOJIOKEHUEM MOXKET
OBITH CHUTYallMs, KOTJIa HCTEI MO OpayHOMY JOTOBOPY IOJHOCTBHIO JIUIIACTCS
UMYIIIECTBA, HAKUTOTO B Opake.

B cyneOHOl mpakTHKE Takke BCTPEUAOTCS U JpYyrue apryMeHTalluu
HEOIArONPUATHOTO TIOJIOKEHHUS CYIIPYTa Mo GpagHOMY J0T0BOPY ™.

Hampumep, B nepuoj Opaka Cynpyru IpoJatoT ABE KBAPTUPHI U HA BRIPYUYECHHbBIE
CpelcTBa MPUOOPETAIOT HOBYIO HEABIXKHUMOCTh. B cooTBeTcTBUM € OpayHbIM
JIOTOBOPOM  KBapTHpa TMpHU3HAeTCs COOCTBEHHOCThIO  oTBeTumka. Ilocie
pacTop:KeHHs Opaka UCTIly KaKoro-I1n0o HEABMKMMOTO UMYIIIECTBA HE OCTAETCS, a
TaK)KE€ OTCYTCTBYET peructpainus. Takue OOCTOSTENbCTBA CUUTAIOTCS KpaiiHe
HEOJIaroNMpUATHBIM MOJI0kKEHHEM UCTIA. OH MOTHOCTHIO JIMIIAETCS COOCTBEHHOCTH
Ha UMYIIECTBO, HAXKUTOE B MEPUOJT Opaka.

Kpaiine HeOmaronpusTHOW MpPHU3HAETCA CUTYyallUsi, NPHU KOTOPOU CYNpPYTH
MPUOOPETAIOT HEABMKUMOE HMYIIECTBO Ha CPEICTBA TMOJYYEHHOTO COBMECTHO
kpenutra. Ho mo OpayHOMy JOTOBOPY TakO€ HMMYIIECTBO CTAHOBUTCA JUYHOUN
COOCTBEHHOCTBIO OJTHOTO U3 CYIIPYTOB.

Eme oaHuM mnpu3HaKoM KpaiiHe HEeOJaromnpuaTHOrO MOJIOKEHHS MPU3HAETCS
CUTYyalMs, IPU KOTOPOW OJIMH W3 CYIPYTOB JIMIIAETCS €AUHCTBEHHOIO IIPUTOJTHOTO

JUTSL SKUJTbSL TIOMENIEHU s, TPUOOPETEHHOT o B repuo Opaka. B TakoM ciiyuae 101KHO

! Bonoc, A.A. Cna6as cropona 6pausoro norosopa / A.A. Bomoc // Horapuyc. — 2018. — Ne 4. — C. 27.
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OBITH JJOKa3aHO, YTO KWJIOE MOMEIICHHE HE MPHOOPETAIOCh Ha JIMYHBIE CPEJCTBA
OJIHOTO U3 CYIIPYTOB.

Cnenyer OTMETUTb, UYTO CYyIbl PEAKO YCTAaHABIMBAIOT (akT KpailHe
HEOJaronpusITHOIO TMOJOXKEHUA 10 OpayHOMY JOroBOpy. OITO CUHMTAETCs
MpaBWIbHBIM, Tak Kak HopMa 1. 3 cr. 42 CK P® nomkHa OpUMEHSTHCS B
UCKITIOUUTENBHBIX citydasiX. [IpaBoBensl (A. A. Bosoc) oTMeuaroT HECOBEPILIEHCTBO
CyneOHOM TpakTUKHU, KOTOpas He BblpaboTana IMOKa elle KOHKPETHOrOo
IIPEICTABIEHHS O TOM, YTO 03HAYAET KpaifHe HeONaronpuaTHOE NoIoKeHue .

Bpaunblii 1orosop, otmedaer A. J{skueB, ocnopumas ciaeika 2. Cpok MCKOBOM
JABHOCTH IO TaKUM CJII€JIKaM CcocTaBiseT oAuH rofi. Cpok ucyucisercs co JIHs,
KOT'Jla MCTel] y3HaJ WM JOJDKEH ObUl y3HATh 00 OOCTOSITENbCTBAX, SBISIIOLIUXCS
OCHOBaHHUEM ISl PU3HAHUS OpPavHOro JOTOBOpa HEJACHCTBUTENBHBIM (1.2 cT. 181
'K PD).

Hcxons w3 Toro, 4ro mepej MOJIMUCAHUEM OpayHOro JOTOBOpa HOTAPUYC
IPOYUTHIBAET €ro BCIYX M PA3BSACHIET YCIOBUS M IIPAaBOBBIE IOCIEICTBUS
n30paHHOrO0 TPAaBOBOro pexkuma, A. JISKHeB chpaBeIMBO yKa3bIBa€T, MOMXHO
clelaTh MPEeanoyiokeHrne o0 HMCUMCIEHHWM Hauyaja CpoKa HCKOBOW JIaBHOCTH C
MOMEHTA 3aKJII0UEHHs I0roBopa °.

OpHako B HEKOTOPHIX CIydasX B MOMEHT 3aKIIOYEHHUS OpayHOro JO0roBOpa
CyNpyr HE TOCTaBlieH B KpailHe HeOmaronmpusiTHoe moJjoxkenue. Hampumep,
M3HAYAJIBHO JOTOBOP HE COAEPIKUT YCIOBHUA O JUIICHUU CYNIPYTra BCETO UMYIIECTBA.
[IpenycmatpuBanach BO3MOXKHOCTh IE€pelayuu >KEHE MM MYXKY B COOCTBEHHOCTh
UMYIIECTBa, MPUOOPETEHHOTO B Mepuoja Opaka, U 3aperuCTpUpPOBAHHOIO Ha €ro
nMms. B TakoW cuTyanuu CpOKM HMCKOBOM JaBHOCTM C MOMEHTAa 3aKJIOYECHHS
JIOTOBOPa HEMPABUIIBHO.

IOpucThl mpeasaratoT UCUUCIATH CPOK MCKOBOM JTABHOCTHM C MOMEHTA, KOrAa

KEHAa WM MYX Yy3Halud WU JOJDKHBI OBbUIM Y3HAaTh, YTO YCJIOBUS OpayHOro

! Bomoc, A.A. Yka3. cou. — C. 29.

2 Jlaxues, A. HeGnaronpusTHsle T00%KeHns 6paunoro gorosopa / A. Jlskues // DXK-IOpuct. — 2016. — Ne 42.
- C. 10.

3 Tam xe.
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KOHTpaKTa CTaBsiIT UX B KpaitHe HeOIaronpusTHoe moyioxkenue. OnpenenuTs Takon
MOMEHT JOBOJIbHO TpyJHO. [loaTOMY BpeMs Ha ocniapuBaHHE OpavyHOro JOTrOBOPA,
CTaBSILIEr0 OJHOTO U3 CYIPYroB B HEOJIArONMPUATHOE MOJI0KEHUE, OTPAHUYEHO.

B 3aBucumocTH OT cuTyaluu, CPOK MCKOBOM JABHOCTH MOKET UCUUCIATHCS C
MOMEHTa 3aKJII0YeHHs] OpayHOro J0roBopa (€CIM CTOPOHBI OCO3HAIOT IMPaBOBBIE
MOCJIEICTBUS 3aKJIIOUEHHS TAaKOTro JA0roBopa). OJHAKO B HEKOTOPBIX CIIydasix CPOK
MCKOBOM JTaBHOCTH MOXKET HCUHCISTHCS ¢ 00Jiee MO3THEr0 MOMEHTA, HAIIPUMED C
MOMEHTa (paKTUYECKOTO pacmaia CeMbH UM PaCTOPKEHHs Opaka.

Takum 06pa3zoM, k OpayHOMY JAOrOBOPY HEOOXOAUMO MOJIXOIUTh OCO3HAHHO HE
TOJILKO Ha 3Tare 3aKJIIOUYEHUs, HO U Ha dTale UCTHOJIHEHUd. MIHaye ecTh puck, 4to
OH OyJeT Mpu3HAH HEJCHCTBUTEIBHBIM U HAXKUTOE B Opake UMYIIECTBO OyAeT
pa3ziesIeHo MEXKly CylpyraMu OPOBHY.

[TpaBa u 006513aHHOCTH CYNIPYTOB B OTHOIICHUH JIETEH B COOTBETCTBUHM CO CT. 42
CK P® Gpaunblii 70roBOp peryiupoBaTh He MOXKeT. B OpauHbIil JOTOBOP HEJb3sI
BHOCUTH YCJIOBHS BOCIIUTaHHS JETEH, OMNPENEIICHUS HX MECTa IOCTOSHHOTO
npoxuBaHus. Eciiv Takue ycioBus ObUIN BHECEHBI, CyI IPU3HAET OpadHbIil JOTOBOP
HEJECHCTBUTEIIHBIM.

JIeCTBUTENBHBIMA ~ MOTYT  OBITh ~ TOJIBKO  TOJIOKEHHUS,  Kacarolluecs
MaTEpHAIILHOTO CO/IepKaHus moToMcTBa. Hammpumep, pacxosl Ha yueOy.

Henw3s ykas3piBaTh B JOTOBOpPE, KTO M3 pOAUTENEH OyneT 3aHUMAThCS
BOCIIMTAHHUEM JIETEU, a TAKXKE C KEM OCTAHYTCS JETH B CIydae pa3Boja.

B Opaunom moroBope B OTHOIIEHWW JAETEH CYNPYrW MOTYT HCIOJIB30BaTh
KOHCTPYKILHIO OTJIaraTeIbHOr0 YCIOBHUSA. Y HUX €CTh BO3MOXKHOCTB IPENYCMOTPETH
B OpavyHOM JOTOBOPE MHOM MOPSIOK paclpeesIieHUs HAKUTOTO UMYIIECTBA, €CIH Y
HUX TMOSIBUThCSI COBMECTHBIM peOeHok. Hampumep, mocie poxaeHus peOeHKa
HaXUTass B Opake KBapTHpa CTAaHOBUTCA COOCTBEHHOCTHIO pebenka. Wnm
€MHOJIMYHBIM COOCTBEHHUKOM >KWITIIOMIAAN CTAHET TOT CYIPYT, C KOTOPBIM MOCTIE
pa3Boja OyAyT MOCTOSIHHO MPOKUBAThH JIETH.

MoeT uCnoap30BaThCsd U OTMEHUTEIIBHOE YCIOBUE, KOTOPOE MPEKpaAlIaeT UiIn

YaCTHU4YHO MCHACT PAHCC IIPHUHATBIC II0JIOXKCHUA 6paqH0r0 A0TroBOpa. Ecnu
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OTMEHHTEIBbHBIM YCJIOBUEM YKA3aHO IMOSBJICHUE Y CYNPYIOB COBMECTHOIO peOeHKa,
TO 3TO MOJKET IOBJIEYb CIEAYIOLINE TPABOBBIE MOCIIEICTBUS:

— TOJIHO€ AaHHYJIMPOBAHUE IEUCTBYIOLIETO TOIOBOPA;

— U3MEHEHUE MOPSIAKA paclpeeIeHNs UMYILECTBA;

— U3MEHEHUE PEXUMA MOJIb30BAHUS UMYILIECTBOM.

Hanpumep, ecinu 10 poxkaeHust peOeHKa KaXKblil U3 CYyNpyroB yIpaBisii TOJIbKO
CBOEHl 4YacThl0O MMYILECTBA, TO TOCIE POXKIECHHUS peOeHKa HacTymaeT ooiiee
yIpaBJICHUE.

Takum o6pa3om, OpayHbIi JOrOBOp MpEACTaBISET COOOW JIOKYMEHT,
collepKalllMii  MyHKThI, Kacarolluecs HMMYIIECTBEHHBIX MpaB W 00s3aHHOCTEH
cynpyroB. CojepkaHue JOroBOpa PeryiupyeT mpaBa COOCTBEHHOCTH CTOPOH Ha
UMYIIECTBO, HaXUTOEe B Opake, a Takke Ha JoOpayHOe HMMYyIIEecTBO. bpauHbie
JIOTOBOPBI MOTYT coBepiarbes noj ycaoBusmu. Y. 2 cr. 42 CK PO onpenensier
BO3MOXHOCTh BO3HUKHOBEHMSI WM TMpEKpalleHUs TpaB M OO0sf3aHHOCTEH B
3aBUCHMOCTH OT HACTYIUJIEHUS WJIM HEHACTYIUICHUS! ONIPEICIICHHBIX YCIOBUM.

B CK P® coaepxutcsi auImb NMPUMEPHBIN TepedeHb YCIOBUN OpadyHOro
noropopa. B 1oroBop Henb3sl BKIIOYATh YCJIOBHUS O JIMYHBIX HEUMMYIIECTBEHHBIX
oTHomeHusIX. Hampumep, BBIOOp aMuIIUK TIPH 3aKTI0OUeHUH Opaka, onpeiesieHue
KOHKPETHOTO MECTa XKUTEIbCTBA, BOIIPOCHI BOCIUTAHU AeTel. Eciu Takue ycioBus
OyIyT BKJIIOYEHBI B JOTOBOp, TO OH OyNeT CUHMTATbCA HENEHCTBUTETbHBIM. He
JI0ITyCKaeTcst KabanbHBIA OpadHbIil JOTOBOP, KOTOPHIN CTABUT OJHOTO M3 CYIPYTOB
B KpaiiHe He01aronpusTHOE MOJIOKEHUE.

[IpaBa u 00s13aHHOCTH CYNPYroB B OTHOIICHUU JETEH PEryIUpyrOTCS
HopMmaMu CK P® u uHBIX 3aKOHOAATENbHBIX aKTOB. OCHOBHAS YaCTh 3TUX HOPM —

UMIIEpaTUBHAS, T. €. PETYIMPOBAHNE UX OpaYyHBIM JIOTOBOPOM HE JIOMTYCKAETCS.

2.2 YcioBus 3aKII09eHUsT OpavdHOTO JOTOBOPA

bpaunblii JOrOBOp NPUMEHSETCS K OTHOIIEHUSIM, BO3ZHUKAKOIIMM Ha TEKYIIHN

IICPHUOJ, TaK KaK Ha ITPAKTHUKC HC PCIICH BOIIPOC O BOSMOXKHOCTHU PACIIPOCTPAHCHUA
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€ro JICWCTBUS Ha NMPOLLIbIN nepuol. B cootBercTBuM ¢ 1. 2 cT. 425 'K PD cTopoHsI
MMEIOT MPaBO YCTAHOBUTh, YTO YCJIOBHUS 3aKIIOYEHHOTO JOTOBOpAa MOTYT
MPUMEHSITBCS K OTHOIICHUSM, BO3HHUKIIUM J0 3akiodeHus gorosopa. C.B.
CapOai, paccmaTpuBasi MpPOOJIEMbl PETPOCHEKTUBHOTO JEUCTBUSL JIOTOBOPA,
CUMTAET, YTO HAa TNPOLIEAIIUNA TMEepUoj TOJOXKEHUS JOTOBOpa MOXKHO
paclpoCTPaHUTh TOJBKO B CIy4ae, €CJIM OTHOIIEHUS MEXAY CTOPOHAaMU B 3TOT
nepuos ObuH? .

Hcxonst u3 HOTapHaIbHBIX TIPaBUJl, OpauHbIi JOTOBOP B 00s3aTEILHOM MOPSJIKE
yaocToBepseTcss HoTapuycoM. Cynpyru TpeaoCTaBISIIOT  CBUAETEIBCTBO O
peructpaiuu Opaka WM MOATBEPXKIAIOT CBOM CTaTyC OTMETKAaMH B MaclopTax.
bynymue cynpyru emie He HMEIOT MpaBa Ha OQUIMAIBHOE YIOCTOBEPEHUE
OpadHOro JI0roBOpa.

B cootBeTcTBUU cO cT. 42, 43,44 OCHOB 3aKOHOAATENBCTBA O HOTapuaTe PO s
yIIOCTOBEpEHHs] OpayHOro J0rOoBOpa HOTAPUYC JOJIKEH YCTAaHOBUTH CIIEYIOIINE
ropurdeckue (GpaxTel 2,

1. YaocTtoBepuTh JIMYHOCTh Ipak/iaH, OOPATUBLIUXCS MO MOBOAY 3aKIIOYECHHS
OpauHoro pgoroBopa. JIMYHOCTP POCCHMCKHUX Tpa)kaH YyCTaHABJIMBAECTCS IIO
NacrnopTy WM MHOMY JOKYMEHTY YIOCTOBEPSIOUIEMY JUYHOCTb, 3aMEHSIOLIEMY
nacrnopT. K WHBIM JOKyMEHTaM OTHOCATCS: yIOCTOBEPEHHE JIMYHOCTU MOPSKA;
CIpaBKa yCTaHOBJICHHOHN (hOpMBI, BbIaBaeMas rpakaanam P®, Haxonmsmmmcs B
MeCTaxX COJEpKaHUsl MOJl CTPaXKeil; yI0CTOBEPEHUE JTUYHOCTH BOCHHOCITYKAIETro;
BOCHHBIN OWJIET; YIOCTOBEpEHUE OEkKEHIIa.

JInaHocTe Tpaxaan Poccuu, TOCTOSIHHO NPOXKUBAIOIIMX 3a TPAHUIIECH,
npuObIBIIUX B PO Ha BpeMeHHOE )KUTENbCTBO, YCTAHABIUBACTCS 10 3aTPAaHUIHBIM
nacrnoptaM. JIMUHOCT, MHOCTPAHHBIX TpakJaH, MPOKUBAIOIIUX HA TEPPUTOPUU

Poccun, ycraHaBnmBaeTcs mo macrnopTy, a TaKke MPOBEPSETCS HX 3aKOHHOCTH

! 1ur. mo xn.: Akumosa, V.1O. Bpaunslii norosop: npoGnems! peanusamun / M.IO. Axumosa // Horapuyc. —
2016. —Ne 8. —C. 12.
2 OcHoBBI 3aKoHOaTENbCTBA Poccuiickoit @enepamun o Hotapuate: yTB. BC P® 11.02.1993 Ne 4462-1 (pen. ot
27.12.2018) // Bemomoctt CH/] 1 BC P®. — 1993. — Ne 10. — Ct. 357.
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npeObiBanug Ha Tteppuropur P®. Jluynocte amatpupa B PP ynocTtoBepsior:
paspelnieHre Ha BpeMEHHOE MTPOKMBAHKE; BUJ HA JKUTEIBCTBO.

2. IIpoBeputh J1€€CIOCOOHOCTh TPAXKIaH, OOPATUBIIMXCS 332 COBEPUICHUEM
HOTApUAJBHOTO JCHCTBUSA, B YAaCTHOCTU JOCTHXKEHHE BO3pacTa IOJHOU
neecnocoOHOCTU. BhISICHUTE B Xo0Jie Oecelbl ¢ KIMEHTOM, OTHAeT JIM rpakJIaHUH
OTYET CBOUM ACHCTBUSAM, CLIOCOOEH JI OH pyKoBoUTh UMHU. [1o pakTy HOTapuyc He
MOKET BBIHECTH IIOCTAHOBJIEHHWE OO0 OTKa3e B COBEPIICHUH HOTAPUAIBHOIO
JICHCTBUSI HA OCHOBaHUM, YTO K HEMY 00OpaTuics HeJeecnocoOHbIi rpaxaanutd. Ho
OTJIOXHUTh COBEPIIEHHUE HOTAPUAJIBHOIO JECHCTBUS OH BIPAaBE Ha CPOK HE Oojee
Mecsla B cllydyae HEOOXOJUMOCTH UCTPEOOBaHUS JTONOJHUTEIbHBIX CBEACHUH OT
bu3MUECKUX U IOPUANYECKUX JTUII.

Jlig oopMmIiieHHs JOroBopa TPEOYIOTCS CIEeIyIOIINE JOKYMEHTHI:

— 3asBIICHUE;

— KBHUTaHLMA 00 yIlaTe ToCyJapCTBEHHOM MOUUINHBI,

— JIOKYMEHT, YAOCTOBEPSIOIINI JINYHOCTS;

— CBUJETENBCTBO O BCTYIJICHUH B Opak;

— CBUJETENILCTBO O POXKJIEHUHU PeOEHKa, €CJIN OH €CTh;

— JIOKYMEHTBI, TOATBEPIKIAI0IUE IPAaBO COOCTBEHHOCTH Ha UMYIIIECTBO;

— JIOKYMEHT, MOATBEPKAAIOIINI HAIMIUE OTKPBITOTO cueTa B Oanke L.

[IpoBepuB Bce TOKYMEHTBI, HOTApUyC Ha3HAYaeT JACHb O(POPMIIEHUS TOTOBOPA.
Cynpyru JOKHBI B3ATh ¢ COO0M MOATMHHUKU JOKYMEHTOB.

Jlanee BoJieu3bsABICHUE JTUI] PUKCUPYETCS B BUJI€ HOTAPHAJIBHOTO aKTa, TO €CTh
cocraBisieTcss Opaunblii jgoroop. ConepikaHue HOTapHaJbHO YAOCTOBEPSEMOM
CHEJIKM 3a4YMTHIBAETCA YYACTHHKAaM BCIyX. EcClIM CTOpOHBI COTJIACHBI CO BCEMH
YCIOBUSIMU OpadHOIr0 JOTOBOpa, HOTAPUYC Pa3bsCHIET UM €T0 CMBICI U 3HAYEHUE.
Hotapuyc pa3bsicHseT CTOpOHaM, YTO OpauHbIid TOTOBOP MOXKHO B JIF0OO€ BpeMs

OTMCHUTDH MJIM U3MCHUTD I10 060IOI[HOMy COr'TallI€HHUIO.

! Hcmaxosa, D. K. Ocobennoctd npumeHenusi 6paunoro gorosopa B Poccum / D. K. Ucmaxkosa, I'. XK.
BanpranoBa // DneKkTpoHHBIH HaydHO-MeToan4ecKuit xxypHaia Omckoro 'AY. — 2018. — Crensoimyck Ne 5. — URL
http://ejournal. omgau.ru/images/issues/2018/S05/00539.pdf. - ISSN 2413-4066 (nata obpamenue 18 ampens 2019
roma)
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HotapuansHoe ynocrtoBepeHue OpayHOTO JOroBOpa MOMJIEKUT OIUIaTe.
CornacHO HaJOrOBOMY 3aKOHOJIATENIbCTBY HOTApUYC OEPeT «3a YyIOCTOBEPEHUE
CHEJOK, MPeAMET KOTOPBIX HE MOJJIEKHUT OLEHKE U KOTOPhIE B COOTBETCTBUU C
3aKoHOAaTeIbcTBOM P® nomxHBl OBITH HOTapuadbHO yaocTtoBepeHb, — 500
py6neit» (1.6 cr. 333.24 Hamorosoro koxexca P®) 1. 3a camo cocTaBnenue
JIOKyMEHTa U JIPYTyl0 TEXHUYECKYI0 pabOTy B3MMAETCSl JOMOJHUTENbHAS IUIaTa,
omnpenensemass Tapudom KOHKpeTHOro Hotapuyca. CTOMMOCTh BapbUpPYETCS B
3aBUCUMOCTU OT CJIO)KHOCTU JOKYMEHTa M TpeOOBaHMM 3aMHTEPECOBAHHBIX JIMII.
CyMMa He perjlaMeHTHPYETCS 3aKOHOAATENHbHO U MOXKET cocTaBiath oT 5000 mo
10 000 pyGaeii.

JIOKyMEHTBI TIOJNMKUCHIBAIOTCS B MPUCYTCTBUM HOTapuyca. Eciu rpaxigaHuH He
MOKET MO psAny Npu4uH (PU3MYECKUe HEAOCTATKH, 0O0JIe3Hb WU HErPAMOTHOCTH)
COOCTBEHHOPYYHO TMOJAMHUCATHCA, IO €ro MpoChOe CICIKY MOXET IOJIUCaTh
pykonpukiaguuk (m. 3 ct. 160 'K P®). Bpaunbiii 1oroBop peructpupyercs B
peecTpe HOTapHAIbHBIX JEHCTBUN.

CocraBiisieTcst JOTOBOP B TPEX IK3EMIUISIPAX: MO OAHOMY 3K3EMIUISIPY MMOJTydaeT
Ka)KJlasi U3 CTOPOH, a KOHTPOJBHBIN 3K3EMIUISIP OCTAeTCs B apXUBe HOTapuyca (B
cily4yae TOTEepH Ha €ro OCHOBE MOXKET ObITh 0(OPMIICH JTyOIHKAT).

bpaunbrit moroBop, kak mpaBuiio, siBIsgercs OeccpounbiM. Ho cornmamenne
MOKET HOCUTh M CPOYHBIA XapakTep, 3aKI0YaTbCs Ha MATh WiIu 25 ner B
3aBUCUMOCTHU OT KEJIaHUS CTOPOH.

B ropuandeckodl nHTepaType BCTPEUYAETCS MHEHUE O HEOOXOAMMOCTH
rocyJIapcTBeHHOU peructpaiuu Opaudoro goroBopa (H. E. Cocumatpora, E. A.
Yeppanosa) 2,%. ABTOpHI CUUTAIOT, YTO TAKAs PETUCTPALHS PETYIUPYET OTHOLICHHUS
10 OBOAY HEABMKMMOTO mmymiectBa. H. A. iBaHoBa He coryiamaercs ¢ Takum

MHEHHEM, TakK I 3TOr0 HET HeoOXOoAMMOCTH. bpauHblii JOTOBOp, MO CYTH,

! Hanorogerit konexc Poccwmiickoii @enepamuu (dactb Bropas): ot 05.08.2000 Ne 117-®3 (pen. ot 15.04.2019)
// Cobpanmue 3akoHOmaTenbeTBa PD. — 2000. — No 32. — Cr. 3340.
2 [Tur. no xu.: MBanosa, H.A. Ykas. cou. — C. 54.
® Yeppanosa, E. A. Yka3. cou. — C. 120.
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«SIBIISIETCSI OCHOBAaHHUEM JUIsi TOCYJIAapCTBEHHOW perucTpaiuu ... MOpaB Ha
HEIBIKMMOE UMYIECTBO»Y. C TAKMM MHEHHEM CJIEAYET COTJIACUTBCS.

[locne HOTapuanbHOrO YJOCTOBEPEHUS OpayHblil 1OroBOp BHOCUTCS B EnnHyo
MH()OPMAIIMOHHYIO CHCTEMY HOTapuaTa »JJIEKTPOHHOTO peecTpa OpadyHbIX
noroBopoB. Takoi peectp ¢yHkuuonupyer ¢ 1 utonsa 2014 roxa. baza umeer
OTpaHUYEHHBIN JOCTYI BXOja. B Hee MOTryT BXOAUTH TOJIBKO HOTAPUYCHI, HAXOSCh
B 110001 Touke Poccuu.

Heodopmiennbiii HOTapuaabHO OpadHBIA JIOTOBOP HE HMMEET HOPUIUYECKOU
cuiabl. OH HMYTOXEH M TPABOBBIX MOCJIEJCTBUM HE BJIEUET, TaK KaK HapylieHa
oOs3aTenbHast HoTapuanbHas GopMa CIETKH.

[To TpeGoBaHUIO OAHOTO U3 CYNPYroB OpayHBIN JOTOBOP MOXKET OBITH U3MEHEH
WIM pacTOPrHYT MO pemieHuto cyna. OcHOBaHUS I U3MEHEHMs JIOroBOpa
npeaycMoTpensl B riase 29 'K PO.

1. B cnyyasx, npegyCMOTPEHHBIX 1IOTOBOPOM MJIM 3aKOHOM (moar. 2 1. 2 ¢T. 450
'K P®). Cynpyru uMEHOT MpaBO caMH MPEAYCMOTPETb MOMEHTHI ISl €ro
OIHOCTOPOHHETO pacTtopkeHusd. CrenuanbHbIX OCHOBAaHUW I 3TOTO CEMENHOE
3aKOHOJATENIbCTBO HE MPEAyCMaTPHUBAET.

2. B cBs3u ¢ cymiecTBeHHBIM H3MEeHeHUEM 00CTosATeNbCTB (1.1 cT. 451 'K PD),
KOT'JIa OHU U3MEHSIFOTCSI HACTOJIBKO, YTO CTOPOHBI HE CTaJM OBl 3aKJII0YATh IOTOBOP
VI ONIPENETUIN IPYTUe YCIOBUS, €CIU Obl CMOTIIU 3TO MPEIBUICTb.

Ecnu cTopoHbl HE MNpUIUIM K KOHCEHCYCY B IPUBEICHUM JOTOBOpA B
COOTBETCTBHE C CYILIECTBEHHO W3MEHUBIINMUCS 00CTOATENbCTBAMU,
3aMHTEpPECOBaHHAsl CTOPOHA MoAaeT B cyd. JloroBop pacTtopraercs cynioM Ipu
HaJMYUU OJJHOBPEMEHHO HECKOJbKUX ycnoBuii (1. 2 cT. 451 'K PD):

— Ha MOMEHT 3aK/IIOUYCHHsI JIOTOBOPA, CTOPOHBI OBUTM YBEPEHHBI, YTO

M3MEHEHHUS 00CTOSITEILCTB HE MMPOU30MIET;

4 MBanoBa, H.A. Yka3. cou. — C. 54.
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— TPUYMHBI, BBI3BABIIME W3MEHEHUE OOCTOSITENLCTB, 3aMHTEPECOBAHHAS
CTOPOHA TOCJE WX BO3HUKHOBEHUS IPEOJIOJETh HE CMOIVIA, XOTSA MPOsSBUIIA
3a00TIUBOCTb U OCMOTPUTEIBHOCTB;

— OCTaBJieHWE JOoroBopa 0€3 H3MEHEHUsl HapyllaeT COOTHOUICHUE
MMYILECTBEHHBIX MHTEPECOB CTOPOH M BIICYET JJIs1 3aMHTEPECOBAHHOM CTOPOHBI
TaKOM y1iep0O, 4TO OHA MOXKET JIMIIUTHLCS BCETO, HAa UTO ObLj1a BIIPaBe pacCUMUTHIBATH;

— W3 CYIIECTBa JIOTOBOPA HE BBITEKAET, YTO PUCK MU3MEHEHHSI OOCTOSITEIHCTB
HECET 3aMHTEPECOBAHHAS CTOPOHA.

Cornamenue 06 U3MEHEHUH WM O PACTOPKEHUH OPauHOT0 JOTOBOPA MOAJIEHKHUT
00513aTeILHOMY HOTapHAJIEHOMY YIOCTOBEPEHHIO . B 3aKkoHE He yka3aHO, JOIKEH
JW COCTAaBIATHCA JAPYrodl MHUCBMEHHBIA JIOKYMEHT MpPU HW3MEHEHUHM YCJIOBUU
Opaunoro goroBopa. [IpaBoBeast (/I.b. CaBenbeB) 3amedaroT, 4TO MOXET OBITh
COCTABJIEH OJIUH €UHbIA THCHMEHHBIN JOKYMEHT 2. I3MeHeH s BHOCATCS B paHee
3aKJIIOYEHHBIA JOTOBOP. 3aKIO4YaTh BTOPOM M MOCIEAYIOUIUE JOMOIHUTEIbHBIE
JOTOBOPBI HET CMBICIIA, TaK KaK BCE OCTAJIbHBIE YCIOBHS OCTAKOTCS MPEKHUMHU.

Bo3nukaer Bompoc, KakuM 00pa3oM JOJKHBI HCIPABISTHCS MPOMUCAHHBIC
ycioBus. OOBIYHO UCTpaBICHHUS B OPUIMATIBHBIX JOKYMEHTaX ENAIOTCS MyTeM
3auepKUBaHMs HEMPaBWIbHON MHGoOpManuu. [lenaeTcs HaAMUCh «HCTIPABICHHOMY
BEPUTHY», M CTAaBUTCA TOJINUCH YIOJIHOMOYEHHOro jwuia. Mcxons u3 ¢opmbl
OpayHOrO JOTOBOpa, BCE U3MEHEHUSI MOTYT OBITh 3alMCaHbl Ha JOMOTHUTEIbHBIX
JIACTAaX U IPUJIAraTbCsi K OCHOBHOMY JOKYMEHTY.

Jlymaercs, 4To pyu U3MEHEHUH YCIIOBUM JOJKEH COCTABIIATHCS HOBBIM BApUAHT
[MUCBbMEHHOTO  JOKYMEHTAa, KOTOPBIM TAaKXKE 3aBEpAETCSI HOTAPUYCOM U
OIUIAYMBAETCS rOCIONUIMHON. HoTapuycy onauynBaroTCs TEXHUYECKUE PaOOTHI.

HenelictBuTenbHbIN OpadHbld JIOTOBOP CIEIYET OTJIMYATh OT PACTOPTHYTOIO

Opaunoro moroBopa. IIpu pacTop)KeHHHM IEHCTBHE IOTOBOpa IPEKpamiaeTcs Ha

! STmenko, B.A. TIpaBoBas 0CHOBa U3MEHEHHS M PACTOPKeHHs Gpaunoro gorosopa / B.A. Smenko // Bectauk
Ypanbckoro HHCTUTYTa S5KOHOMMKH, yrpaBieHus u npasa. —2016. — Ne 2. — C. 58.
2 Casenses, JI.B. Yxas. cou. C. 21.
54



Oynymiee Bpemsa. HenelcTBUTENbHBIA JOTOBOP CUMTAETCS TAKOBBIM C MOMEHTA
3aKJIFOYEHHUS.

Bp1BOIBI IO BTOPOU TJ1aBE.

N3ydeHre HOPMATUBHBIX MPABOBBIX AKTOB U TEOPETUUYECKOU JIUTEPATyphl O
COJICp’)KaHUM M YCJIOBHUSAX 3aKIIOUEHUs] OpayHOTO JOroBOpa Aaji0 BO3MOXKHOCTH
BBIJICJIUTh OCHOBHBIE MpPOOJieMbl, TpeOyIolMe PEIICHUS Ha 3aKOHOAATEIHHOM
YPOBHE.

1. B GpauHoM [10TOBOpE MOXHO OIpPEAEIUTh, YTO Ha JOOpPaYHOE HMMYIIIECTBO
pacrpocTpaHsieTcss pexxuM oomiei coocTBeHHOCTH. COOTBETCTBEHHO B 4. 1 cT. 42
CK P® M0xHO BHECTH MOMPABKY U C(HOPMYIUPOBATH €€ CleayonumM odpazom: « 1.
BpaunbiM 10rOBOpOM CYIIPYTH BIIPaBE U3MEHUTH YCTAHOBIICHHBINM 3aKOHOM PEKUM
coBMeCTHOM cobcTBeHHOCTH (cTaThs 34 HacTosmero Kojgekca), ycTaHOBUTD PEKUM
COBMECTHOM, JIOJIEBOM WJIM pa3JelbHOH COOCTBEHHOCTH Ha BCE HUMYIIECTBO
CYNpYIoB, Ha €ro OTAEJbHbIE BUABI UJIM Ha UMYIIIECTBO KAKJIOT0 U3 cynpyros. [Ipu
3aKJIIOYEHUH  OpadyHOro  JoroBopa Ha  Jo0OpadyHOe  HMMYIIECTBO  MOXKET
pPacIpoCTPaHITHCS PEKUM OOIIEH COOCTBEHHOCTH.

2. B orHomeHun wuMyIlecTBa, MNPUOOPETEHHOTO cymnpyramu Ao Opaka, B
OpadyHOM JIOTOBOpPE HEOOXOIMMO ONPEACIIUTh YCIOBHE, YTO €CJIM B TIEPHO] Opaka
UMYIIECTBO MYXa WJIU KEHBbI 3HAYUTEIBHO YBEIIMYMIOCH 32 CUET OOIIHUX TOXOIOB,
oHO OyzaeT cuutaThes oouuM. [Ipenmaraem pomonHUTh oamn. 2 4. 1 cr. 42 CK PO
¢bpa3oii: «bpaunblii TOTOBOP MOJDKEH BKIIOYATH YCIOBHE, €CIM B TIEPHO] Opaka B
nepuoj; Opaka MMYIIECTBO MYyXa WJIM KEHBbl 3HAYMTEIHHO YBEIUYWIOCH 33 CUET
00IIKX JOXOA0B, OHO OYJIET CUUTATHCS OOIIIHMY.

3. Cornamenne 00 HW3MEHCHUH WJIM O PACTOPKEHWHM OpadyHOro JOroBOpa
MOJICKUT 00s13aTeIbHOMY HOTapHaJIbHOMY YAOCTOBEpeHUI0. Bo3HukaeT Bompoc,
KakuM 00pa3oM JOJKHBI HCIPABIATHCS MpONHCaHHblE yciaoBUs. OOBIYHO
UCIpaBICHUs] B OQUIMAIBHBIX JOKYMEHTax JeJalTcs IMyTeM 3auyepKUBAHUS
HemnpaBwibHOW MHGMOpManuu. Jlenaercs HaANUCh «UCIPABICHHOMY BEPUTH», U
CTaBUTCSl TOJANKCH YMNOJHOMOYEHHOro muna. Hcexonss u3 ¢dopmbl OpadHOro

A0roBopa, BCC M3MCHCHHUA MOI'YT OBITh 3aIMCaHbl Ha JOITIOJIHUTCIIBHBIX JINCTAX M
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[IpUJIaratbCsi K OCHOBHOMY JIOKYMEHTY. /[ymaercs, 4To mpu U3MEHEHUU YCIOBUMU
JOJDKEH COCTAaBJIATHCS HOBBIM BAPUAHT IHUCBMEHHOIO JOKYMEHTA, KOTOPBIA TaKke
3aBepsACTCA  HOTApUycoM M OIUladyMBaercs  rocrnoumHou.  Horapuycy

OIINTIAa4YUBAIOTCA TCXHHUYCCKUC pa6OTBI.

I'JTABA 3 CPABHUTEJBHBIN AHAJIM3 BPAYHO-JIOI'OBOPHBIX
OTHOLIEHWI B POCCUH U 3APYBEXHBIX CTPAHAX

[TpuHnMnUanbHOE pa3audue POCCUUCKUX OPavyHO-IOTOBOPHBIX OTHOIIEHUN B
3apyOeKHBIX CTPaHaX B TOM, UTO OpauHbIii 10roBop B Poccuu MokeT perynupoBaTh
JUIIb UMYIIECTBEHHbIC OTHOIICHM. B OonbIInHCTBE 3apyOeKHBIX CTpaH MpeaMET
OpayHOTro IOroBOpa — CaMble Pa3IMYHbIE 00S3aHHOCTU CYIPYTOB.

bpaunble 10rOBOPHI B 3apyOEKHBIX CTpaHaxX TakKe Kak u B Poccuu ornpenensror
PaBOBOM PEXHM HMMYIIECTBA CYIPYIOB, PETYIUPYET HUX HWMYIIECTBEHHBIC
OTHOIICHHSI.

B Poccuu perynupyercs Tpu NMpPaBOBBIX peXUMa CYNPYTrOB MPU 3aKITHOYCHHUH
OpayHOoro J0TOBOpa: OOIEH COBMECTHOW COOCTBEHHOCTH, OONICH J0JIeBOM
COOCTBEHHOCTH, Pa3AeIbHON COOCTBEHHOCTH.

B 3apyOexHBIX CTpaHaxXx UCIOJNB3YEeTCSI TpPU BHAA TMPABOBOTO PEXHMa
COOCTBEHHOCTH:

— obmmHuoctu (Ppanmus, Mcnanus, Hekotopeie mraTtel CIIIA);

— pazaenbHOCTH (HekoTophie mrTathl CHIA);

— CMEILIAHHbIA PEeXKUM WIH «PEXKUM OTIO0KEHHOU cobcTBeHHOCTW (['epmanus,
Ounnaaausa, Ucnanaus, senus, Jlanus, Hopserus).

Pexxum o0OmIHOCTM [JaeT mnOpaBo CylnpyramM UMETh OONIYI0 COBMECTHYIO

COOCTBEHHOCTh Ha UMYIIIECTBO, HaXKUTOE B Opake. Ecnu B mepuo Opaka KTO-To U3
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CYNpYyroB IMOJIy4aeT MMYILECTBO IO HACIEJACTBY WM B Jap, OHO OCTAETCsS B
pasnenbHOi coOcTBeHHOCTU. [lpu pexume pa3fgenbHOCTH CYNPYTH OTAEIBHO
YUHUTBIBAIOT CBOE J00OpPAauyHOE HUMYIIECTBO M HAXXUTOE HUMYILECTBO B Opake,
NpUOOPETEHHOE Ha COOCTBEHHBIE cpeAcTBa. CMEMIaHHBIM pexuM («OTIOKEHHOU
COOCTBEHHOCTH») JaeT MpaBO CyNpyraM B TMEpUOJ HAXOXKICHUS B Opake
pacnopsbKaTbCs HMMYIIECTBOM pa3/ielibHO, HO MPHU Pa3BOAE TAKOE HMMYLIECTBO
CTaHOBHTCS OOLIUM U JICJIUTCS MOPOBHY.

B kaxnoii 3apy0exHOlN cTpaHEe CYIIECTBYIOT CBOM OCOOCHHOCTH 3aKIJIIOUEHHUS
Opaunbix KOHTpakTOB. B CIIIA Opak u OpauHblii KOHTPAKT SBISIOTCS CHHOHUMAaMHU.
Kpome wuMylIecTBEHHBIX BONPOCOB B OpayHOM KOHTPAKTE€ A3TOr0 TocyAapcTBa
MOTYT TpeaycMaTpUBaThCA M Jpyrue mpaBa M oOS3aHHOCTH (CTHpKaA, YOOpKa,
NpuUroToBiieHue oOena). B 1oroBope MOXXHO YCTaHOBUTH CAHKIMU B Cllydae
U3MEHBI.

Jiist 3aKroueHnst OpavyHOTrO KOHTPAKTa MOJIOJIOKEHBI B 0053aTEIbHOM MOPSIIKE
MOKYTAIOT OpayHyIo JIMIIEH3UIO B MECTHOM cye. [Ipu coBepiieHnn Takoi MOKyIKe
JIOJIKEH TPUCYTCTBOBATH XOTS ObI OJWMH cBHUETENb. LleHa JMUIleH3UU 3aBUCUT OT
mrara, B KaxIoM mmTate oHa pasHas. Cpemusia nenHa — 30-35 gosmmapos. Ilo
KPEAUTHON KapTOYKE WIM OAHKOBCKOMY YEKY JIMIICH3UIO KYITUTh HEIb3sl.

B mrarax Konnektukyrt, Maccauycerc, Muccypu, MuHHECOTa JHUUECH3UIO
OPOJalOT TOJIBKO JIMIIAM, KOTOpBIE CIIeNaju CHElUalbHbIil aHamu3 KpoBU. B
peructpauun Opaka OTKa3bIBaeTcs, e€clii OyAeT OOHapy>XeHO POJICTBO MEXKIY
KEHHXOM M HeBecTol. B mrare KOHHEKTHKYT MOJIOJOXKEHBI IPOBEPSIOTCA Ha
CUUINC W HAa TIEPEHOCUMOCTh KpACHYXH, YTOOBI MONY4YHTh «JoOpauHbIii
cepruukaT o 370poBbe». Bo Bcex mitaTax IIaTHThCS CBajcOHAs IMOIUIMHA, a
MECTHOMY CyAY IIPEIOCTABISAETCA ClIpaBKka 00 yIuiaTe BCeX HaJIOIOB.

Bpaunas nuueH3us Jaer TMpaBO 3aperuCTpUpOBaTh Opak B TEUCHUE
ompeniesieHHoro cpoka: ot 10 gHedt no oagHoro roga. ToJibKO B Tpex mTarax
(Konym6un, Jl>xopmxun, HeOpacke) nuiieH3us BEIAACTCS MOXKU3HEHHO.

B Aurnmum — oauH OpauHblii pexuM — 00IIasi COBMECTHass COOCTBEHHOCTh

cynpyros. [locie cBanpObI Bce 700pavyHOE HMYIIIECTBO aBTOMATUYECKH CTAHOBUTCS
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UX COBMECTHOM COOCTBEHHOCThIO. K COBMECTHOW COOCTBEHHOCTH OTHOCHUTCA H
MMYILECTBO HAXUTOE B Opake, MOJIyYEeHHOE B J1ap U O HACJIEACTBY.

Bo ®panuuu 3akiroueHrne OpavyHOro JOroBopa peryiupyercs [ 'pakiaHCKUM
xozgekcoMm ®panuun (nanee mo tekery — ®I'K)L. Ocobennoctu 6paynoro gorosopa
paccMaTpuBaroTcs B TUTyse V.

B OpauHoM KOHTpakTe Cynpyrd MOTYT OTOBOPUTH IpaBa Ha Cly4yall CMEpTH
OJIHOTO M3 HUX. TaK B cilyyae HEOOXOJAMMOCTU MEPEKUBIIUNA CYNIPYT UMEET MPaBo
OCTaBHUTh 32 COOON HEKOTOpBIE JIMYHBIE BELM YMEPILIEro, 4TO OYJET y4TEHO MpH
HACJIeIOBaHUU 10 CTOMMOCTH, KOTOPYIO 3TH Bellld OyAyT UMETh B TOT JA€Hb, KOT/1a
3TO MpaBo OyAET OCYIIECTBICHO.

B 6paunom goroBope onpenesnsercs UMyIIECTBO, HA KOTOPOE PacipOCTpaHsIETCs
paBo, B MOJb3Yy NEPEKUBILETO CyNpyra, 3a HCKIIOUYEHHEM J0JIM, Ha KOTOPYIO
YMEHBIIIAeTCS HACJIEICTBEHHAsI Macca B MOJIb3Y HACJIEIHUKOB, UMEIOIINM TPaBO Ha
oOs3aTenbHyl0  Aomo. CBOMM  MpaBOM  MEPEXUBIINN  Cynpyr JOJDKEH
BOCTIONIb30BAaThCSl B TE€UEHHE MeEcslla CO JHs, KOTJa HACIEAHUKU MOTpeOoBaH
IPUHSATH pEUICHUE.

ITo I'paxxmanckomy konekcy @pannuun (nanee mo rekcty — @I'YK) cymecTByeT
4yeThIpe BUAa OpayHbIX KOHTPAKTOB:

— of11ee BiIaJIeHHe COBMECTHO HAKUTHIM UMYIIIECTBOM;

— pa3aenpHOE BIAJEHUE UMYIIECTBOM;

— Yy4acTH€ BO BJIAJIEHUU COBMECTHO HAKUTHIM UMYILECTBOM;

— oblIee BIageHne UMYIIECTBOM L .

OO1ee BiaZieHME COBMECTHO HAXHUTHIM HMMYILECTBOM HE PErHCTPUPYETCS Y
HOTapuyca, He oOnaraercs O(HUIIMAIBHON MONIIUHOW. DTOT OpadHbId PEXUM
Ooecrmatabiii.  I[lpy  Takom  OpayHOM  COTNAlIEHMH  CYNPYTH  OCTAalOTCS
COOCTBEHHHKaMH J00payHOro MMyIecTBa. 1o, 4YTO HAXKUTO B Opake, CTAHOBUTCA

oOmmielt ceMelHON COOCTBEHHOCTHIO. J[0OpauyHbIM HUMyIIECTBOM 00a cCympyra

1 I'paxxmanckuii kogexc @panrun// https://constitutions.ru/?p=416 (aata obpamenns 3 mas 2019 rona)
1 I'paxxmanckuit kogexc @panrun// https://constitutions.ru/?p=416 (aata obpamenns 3 mas 2019 rona)
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pacmopspKaloTCsl CaMOCTOSATEIBHO. VICKITIOUEHHE COCTOUT B TOM, YTO MTPH KPYITHBIX
pacxomax TpeOyeTcst corjlacue U TOJIIMUCH 000X CYNPYTrOB OJHOBPEMEHHO.

JloOpauHble JOATH KaXKIBIA Cynpyr BO3MENIAeT WHAMBHAYATbHO, OpadHbIC
JIOJITH BBITIAYMBAIOTCSI U3 COBMECTHO MMYIIECTBa. B ciydae pa3Boma moOpadHoe
UMYIIECTBO OCTAeTCA C KaXKIbIM, OOIIee WUMYIIECTBO NEIUTCS momosaM. [lpu
CMEPTH OJHOTO M3 CYNPYroB M0OpadyHOE MMYIIECTBO JOCTACTCS IEPEKHUBIIEMY
JUIly, a oO0Iee MMYIIECTBO JEIUTCS TorojaM. Bropas moyioBuHa W J0OpayHas
4acTh YMEPIIIETO CYNpyra OTAAeTCs ero HaCcIeJHUKAM I10 JTF00O0W BETBH POJICTBA.

[Tpu pa3nenpHOM BIaACHUM UMYIIICCTBOM KaXK/IbIi CYIIPyT UMEET MOJTHBIC TIpaBa
Ha J00pavYHOe WMYIIECTBO M HA CBOIO JIOJIO B OOIIECH CEMEHHOW COOCTBEHHOCTH.
Jlonr W KpeIWUTHBIC 0053aTeNbCTBA BBIIUIAYMBAIOTCSA KAXKIBIA M3 CBOETO
umymectsa. Cynpyr MMeeT MpaBoO MOJAAPUTHh APYIOMY CYIPYry YacTh CBOETO
UMYIIECTBA.

Yyactue BO BJIAJCHUM COBMECTHO HAXKWUTBHIM HMMYIIECTBOM O3HA4yaeT
pa3leNbHBIA PEXUM BIIQJCHUS HMMYIIECTBOM B Opake W yIpaBICHUS CBOUMU
noxoaamu. Eciu cynpyru pa3BosTCs, HMYIIECTBO KaXKJIOI0 OIICHUBACTCS U U3 HETO
BBIYMTACTCS J0OpauyHoe WMYyIIecTBO. JloJM ypaBHUBAIOTCA 3a CYET TOTrO, UTO
CyNpyT, UMEIOIIHKN OOJIBIITYIO YaCTh, KOMIICHCUPYET PAa3HUILY APYTOMY.

IIpu oOmieM BlIageHUM HWMYIIECTBOM BCE CUMTAeTCs OOIUM: jJgo0padHoe,
HA)KUTOE COBMECTHO, TOJIYYEHHOE B JIap W IO HACIeACTBY. Bce monru cuaurarorces
obmumu. Eciam cynpyr »kejnaeT 0CTaBUTh JOOpavyHOE UMYIIECTBO CBOMM JIMYHO, TO
Ha ATO YKa3bIBaeTCs B OPadHOM KOHTPAKTE OTACIBHBIM ITYHKTOM. Ecim ymeprmii
CyNpyr OCTaBJISICT BCE HMMYIIECTBO IEPEKUBIIEMY, TO ITOJIyUYCHHE HACIICJICTBA
MIPOMCXOIUT aBTOMATHYECKH U 0€3 HOTapHyca.

BpadHbIii KOHTPAKT COCTABIISICTCS IO 3aKIIFOUYCHUS Opaka W BCTYMAaeT B CHITY CO
JTHSI perucTpainuu opaxa.

WN3meHeHnsi, BHOCHIMBIE B OpadyHbIi KOHTPAKT, YIAOCTOBEPSIOTCS aKTOM,
COCTaBJICHHBIM B TaKO# ke (opMme, 4TO M caM J0roBop. Bce npyrue m3amMeHeHUs

SABJIAIOTCA HCI[CfICTBHTCJ'II)HI)IMPI, CCJIM COBCPLICHBI IIPpU OTCYTCTBHH BCCX JIMII,
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KOTOpble MoAnuchiBaiu Opaunblii goroBop. Ilocne 3akmioueHuss Opaka Bce
M3MEHEHHUSI B JOTOBOP BHOCSITCS TOJBKO MO PEIICHUIO CY/Ia.

Uepe3 aBa roja NpUMEHEHHUS PEXKUMa UMYIIECTBEHHBIX OTHOILICHUM MEXKIY
CyNpyramM, OHM MOTYT €ro IMOJIHOCTBIO NMEPECMOTPETh €ro. JTO YAOCTOBEPSATCS
HOTapUaJIbHBIM aKTOM, KOTOPBIA YyTBEpKAaeTCs Cyny OKpyra. Bce CTOpOHBI,
y4acTBOBABIIME B H3MEHEHHH JOTOBOpPA, AOJKHBI MPUCYTCTBOBATH TIPU €T0
YTBEPKIACHUU B CYJIE.

Bce dpaniysckue OpadHble KOHTPAKThI UMEIOT 0cOOeHHOCTH. Eciu oauH u3
CyNpyroB KOMMEpPCAaHT, TO OpayHbIii JIOTOBOp B 00S3aTEIIBHOM MOPSIKE
nyOiauKyeTcsl B CHEHAbHBIX W3JaHMSAX Jisi BceoOiiero obo3penus. B ciygae
OTCYTCTBHUSI TakOW mNyOnuKamuu yruiauuBaercs mrpad. Takas ke myOaukaius
JTOJDKHA TOSIBUTHCSA, €CIIA CYIPYT CTajl KOMMEPCAaHTOM BO BpeMs Opaka.

B T'epmMannn 0cOOEHHOCTH 3aKIIOUEHHsS] OpPavyHOTO KOHTPAKTA PETYIUPYIOTCS
IepMaHCKMM TpakJaHCKMM yilokeHueM (nanee mo Tekcry — ITVY)L Tlocne
BCTYIUICHHS B OpaK CyNpyrd UMEIOT MPaBo 3aKI0YUTh OpadyHbiii KOHTpakT (81408
I[TY). On 3akmroyaeTcsi B IPUCYTCTBUU 00EMX CTOPOH M 3aBEpsieTCsl Y HOTapuyca
(81410 I'TY). HorapuanbHyi0 TMOIUIMHY PacCUMTHIBAIOT, HCXOAS U3 OIECHKH
COCTOSIHUS CYNPYTOB B JCHEXKHOM 3KBHBajieHTe. [locie 3akimioueHuss OpayHOro
KOHTpPAaKTa OH BHOCHTCA B pEECTp HMYIICCTBEHHBIX TIpaB CYyNpPYroB
COOTBETCTBYIOIIIETO YYaCTKOBOTO CY/Ia.

B T'epmanum orpaHM4eHHO JEECIOCOOHBIE M HEIEECIOCOOHBIE JUIA MOTYT
3aKII0YaTh OpadHble JOTOBOPHI TIPH YCJIOBHHM COTJIACHS CBOETO 3aKOHHOTO
npeactaBurensa. Ho eciyv 3aKOHHBIA MPEICTABUTENb SIBISETCS OMNEKYHOM WU
MONEYUTEIEM, TO KPOME €ro COIJlacusi B CJIy4ae YCTAHOBJICHHUS WJIA OTMEHBI
3aKOHHOTO peXUMa o011ei COOCTBEHHOCTH HEOOXOAUMO pa3pelIeHre ONEeKyYHCKOTO
cyna.

B OpayHoM KOHTpakTe Cympyrd BIpaBe YCTAaHOBUTH PEXUM pa3IeIbHOCTH

HMMYIIECTBA, BMECTO YCTAHOBJICHHOM 3aKOHOM 00111ei1 COOCTBEHHOCTH.

! Tepmanckoe rpaxmanckoe ynoxkenue // https://constitutions.ru/?p=1727 (nata o6pamenus 3 mas 2019 rona)
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Korna cynpyru ycraHaBnuBarOT pexuM OOIIHOCTH UMYIIECTBA, TO UMYIIECTBO
MyXa U KeHbl cTaHOBUTCS oOmuM. Crola Takke OTHOCUTCS HMYIIECTBO,
npuobpereHHoe B Opake. Bce mnpeamersl craHoBsatcs oOmmmu. M3 oOuiero
MMYIIIECTBA UCKIIOYAETCS MMYIIECTBO KaXJOro Cynpyra, IOJYy4YeHHOE TI0
HAaCJeACTBY WIM B Jap OT TPETbEro JuIla, €Ccly HaclenoAaTellb WIM JapuTellb
YCTAaHOBUJIM, YTO MPUOOPETEHHOE JOJDKHO SIBJISITHCS BBIACICHHBIM HUMYIIECTBOM.
NmytiecTBOM Cynpyru ynpaBJisitOT CaMOCTOSTENIBHO 32 CBOM CYET.

Cgoeil moneit B 00111eM UMYIIECTBE CYIIPYTH pacropsiKaThCsi HE UMEIOT TIpaBa,
TakK K€ Kak 1 TpeOoBaTh UX pasjena.

I[Ipu pexume OOIMIHOCTH UMMYIIECTBA CYNPYrd B OpayHOM KOHTPAKTE
YKa3bIBAIOT, KTO U3 HUX OYJIET YIIPaBIATh OOIIMM UMYIIIECTBOM JIHOO OHU OYIYT 3TO
nenath BMecte. Ecim ykazaHusi B KOHTpPakTe Ha 9TO HET, OHHM YIPaBISIOT
UMYIIECTBOM coBMecTHO. Cynpyr, yhOpaBisitOUMid OOIMMM  HUMYIIECTBOM,
pacnopsKaTbCs UM, OT CBOEI0 UMEHH BECTHU Cy/neOHbIe Jela, Kacarouuecs: o01ero
UMYIIECTBA.

B Opaunbix koHTpakTax B ['epMaHum 00s3aTeNIbHO yKa3bIBA€TCA 00ECIICUEHHE B
CTapOCTH TIOCJIE pa3Bo/ia. Y Ka3bIBAETCs, YTO OJIMH U3 CYNPYTOB MOJTYYaeT aTUMEHTHI
B pa3Mmepe 3/7 UMEBIINX MECTO paHee CeMEUHbIX mocTyIuieHuil. CyMMa MOKeT ObITh
OombIlle, €ClM Yy JPYyroro Ccyrmpyra Ipd pa3BoJe OCTAlOTCA JETH, HIA OH
0e3pabOoTHBIN, WU OOJIEET TOJITOC BpEeMS.

Bpaunbiii KOHTpaKT B ABCTPUU 3aKITIOYAETCS KaK IO perucTpamnuu Opaka, Tak u
Boe BpeMms Hero. JlokyMeHT odopmisieTcs B BHIE OQPHUIMATBLHO 3aBEPEHHOTO
HOTapUaJIbHOTO aKTa. JTO — JIOTOBOP, PETYIUPYIOMIUNA HMYIIECTBEHHbIE
OTHONICHHWS BO BpeMsi Opaka W TOClie pa3Boja. B HEM OroBapuBarOTCS OJIH
CyIpyroB B OOIIIEM MMYIIECTBE, YCIOBHUS MPOKUBAHUS 000UX B OOIIEH KBapTUPE
MpU pacTop:keHuu Opaka, MpaBWia B3aUMHOIO HacjleAOBaHUs OOIIETO W
pa3/ieICHHOT0 UMYILIECTBA B CIIy4ae CMEPTH OJHOTO U3 HHUX.

Bpaunblii oroBop He KacaeTcs CHAEJIOK CYNpYroB, TakMX Kak JOTOBOPOB
JApeHUsT MEXJy CYNpyramMu WM 3aKII0YEHUS UMHU YYPEAUTEIBHOTO JOroBOpa C

JI0JIEBOM COOCTBEHHOCTHIO MPU CO3IaHUU CEMEUHOU (PUPMBI.
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B Uranuum OpauyHble KOHTPAKThl 3aKJIIOYAIOTCSI HA OCHOBAaHUMU TOJOXKECHHI
I'paxxnanckoro koaekca. ['maBa VI koaekca npegycMaTpuBaeT HaJaIuuue 3aKOHHOTO
MMYILECTBEHHOI'0 PEXXUMa CEMbHU (MIPU OTCYTCTBUU OpAaYHOr0 KOHTPAKTa), B OCHOBE
KOTOPOTO 00111ast COOCTBEHHOCTb CYIIPYTOB.

3aKOH pEryaupyeT TOpSJOK 3aKIi4YeHUs OpayHbIX KOHTPakTOB. OHHU
3aKJII0YAIOTCS OPUIUANIBHO U (PUKCUPYIOTCS B MECTHOM OpraHe BiacTu. Ecimu B
OpayHOM KOHTpAaKTE yKa3bIBa€TCS HEJIBUKMMOE UMYIIECTBO, €T0 PETUCTPUPYIOT B
opraHax, 3aHMMAlOUIMXCS CJEJIKaMH C HEIBWXXHUMOCThIO. B KOHTpakTe
IPOMUCHIBAIOTCS: JaTa KOHTPAKTa, UMs HOTapuyca, COCTaBUBLIETO 10TOBOP, O0IIHe
AHKETHBIE IaHHbIE CYTIPYTOB.

B norosop BkirOYaeTcss BBIOOp pekMMa HMMyIIecTBa. Takux pexuUMOB JBa.
[lepBBIil COAEPKUT yKa3aHHE Ha TO, YTO TOJBKO TO, YTO HAXKHUTO TOCIE CBAbOBI
nenurtes nomnoyiaM. Bropoii pexum 0OCHOBaH Ha YCJIOBUM, YTO KaXK/IbIi MpU pa3Bojie
3abupaet cBoe. [JoOpauyHoe UMYIIECTBO B OOIIYIO MacCy HE BKIIFOYAETCS U pa3ieny
HE MOJICIKHT.

bpaunsiii goropop B Utanmuum npu oduipasbHONH perucTpaliud B MECTHOM
OpraHe BJIACTH MOJANMCHIBAIOT BCE JULA, ABIsStoLIKecs ctopoHaMu. K Takum nunam
OTHOCSTCS: CYNIPYTH U UX HACIEAHUKH. Eciii B TOTrOBOP BHOCATCSI U3MEHEHHUSI, OHU
YTBEPKAAIOTCS B CYJI€, U MOJMUCHIBAIOTCSA TEMHU K€ JINIIAMHU.

B IIeeuuun, J[lanum, IlIBenmapuun MMCbMEHHBIN  OpaydHbIi  KOHTPAKT
MOJAMKCHIBAIOT 00a Cympyra W JBa CBHAETENA. B KOHTPAKT BHOCATCS TOJBKO
BOIIPOCHI JIEJIEHNs COOCTBEHHOCTH Ha OOIIYI0 M JMYHYIO U CIIOCOOBI YIPaBICHUS
eil. JIOKyMEHT perucTpupyercsi B OKPYKHOM CyJA€ B OOILEM roCyAapCTBEHHOM
peectpe. JloroBop MOKHO U3MEHUTH WM PACTOPTHYTH B JIFOOOE BpPEMSI.

OcobennocTs OpadyHoro KOHTpakTa B [lIBenny BeIpakacTCsi B TOM, YTO JTMYHAS
COOCTBEHHOCTH KaX/I0T0 CyNpyra He MOJICKHUT pa3fiesy Ipu NpeKpalieHu: Opaka.
Cynpyru HMEroT MPaBO COBMECTHO IOJIb30BAThCS pa3/ieIbHbIM HMYIIECTBOM, HO HE

BIaACTb UM.
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B Kutae Opaunblif 10roBOp peryiIupyeTcs HOpMaMu JIeUCTBYIOIIEro 3akoHa «O
opake»’. IIpaBoBoii MPUPOIOI GPAYHOrO JOrOBOPa SABJIAIOTCS HOPMBI CEMEMHOrO
MpaBa, a TakKe HOPMBI T'PaKJAHCKOTO TpaBa. bpauHblil JOTOBOp 3aKir0o4aeTCs
CBOOOJIHO, JIOMYCKAEeT BAPUATUBHOCThH ITPABOBOT'O PEryIUPOBAHUS UMYIIIECTBEHHBIX
OTHOIIIEHUM CYNMPYTOB, a TAKK€ MOXXET BKJIIOYATh U JIPYTHe HEUMYIECTBEHHBIE
YCIOBHSAZ .

Conepxanue 6pau”oro goroopa ompezeneHo cr. 19 3akona KHP «O Opake»
2001 roma. OTa cTaThsi COAEPKUT YKa3aHWE HA BO3MOKHOCTbH 3aKIIFOUUTH JJOTOBOP
0 TOBOJY HMYIIECTBa CyINpyroB. OmnpenensroTcs HMYIIECTBEHHbIC IpaBa U
00sI3aHHOCTU MYXa U >KEHbl, KaKk B Opake, TaK W TPU €ro pacTOp>KCHUHU.
3aKkoHOMATENIb MPEJOCTABISET BO3MOXKHOCTh CaMOCTOSITEILHOTO OIPEIeICHUS
coJiep KaHusi OpayHOTO JI0rOBOpA.

[To 6paunomy noroBopy B Kurae nomyckaeTcst HaIu4ne HECKOJIbKHX BAPUAHTOB
JOTOBOPHBIX PEKHUMOB HMYIIECTBEHHBIX OTHOIIEHUH. MmyiiecTBo MoOXker
HaXOAUTHCS B COBMECTHOM COOCTBEHHOCTH, pa3lelbHON COOCTBEHHOCTH, JTHOO
YaCTUYHO COBMECTHOM MJIM YaCTUYHO Pa3AEIbHOM.

VYka3pIBaeTCs, UTO €CJIM BHIOPAH PEXKUM PA3IEIbHON COOCTBEHHOCTH, & OJIMH U3
CYNPYTOB BBIMOJHSAET JIOJTOBOE 00s3aTEIBCTBO TEpel] TPEThell CTOPOHOM, JOJIT
MOTaIlaeTCs U3 UMYLIECTBA O KHUKA.

bpauHblli KOHTpPAaKT 3aKJIIOYAETCS B IMHUCBMEHHOM BHJIE. Ero BbINOJIHEHHE
00s13aTENBHO JJIS KaXKIOW U3 CTOPOH.

B mycynbmanckux ctpanax (Cupun, Mopnanuu, FOAP, Amxupe, Erunre) no
OpadyHOMY KOHTPAKTY CYIPYTH BO3JIaratoT Ha ce0sl 00s3aHHOCTH, 32 KOTOPBIE HECYT
OTBETCTBEHHOCTh. [0 KOHTpakTy My>KUMHA JOJKEH COAEPXKAaTh >KEHY BO BCEX
dopmax (muria, oxexaa, xKuibe). JKena nmeeT 00s13aHHOCTh YTBEPAUTH 32 MY>KEM
MpaBO €€ BOCHHUTHIBaTh, TaK KaK MyX — TIJlaBa ceMbH. B OpaduHOM KOHTpakTe

o6cy>1<naeTc>1 KaJIbIM U BpEMs €TI0 BbIILIATHI, IIPABO JKCHBI HA Pa3BOA, KOI'Zla OHa

1 O 6paxe: 3axon KHP or 28 anpens 2001 // https://chinahelp.me/registry-office/zakon-knr-o-brake (nata
obpamenns 4 mas 2019 rozga).
2 Haiicunp, X. K Bompocy 0 mpaBoBOif IpHPOJIE H CONEPIKAHUH GPAYHOro JOrOBOpA B COBPEMEHHOM IPaBe
Kuraiickoit HaponHoit pecniyonuke / X. Haticuns // 3akon u mpaso. —2019. — Ne 4. — C. 87-90.
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ATOro 3axouer. bpak y MycCydabMaH 3aKIIOYacTCs B IIAPUATCKOM CylIe B
MPUCYTCTBUU JIBYX CBUAETENEH (0043aTEIbHO MYCYJIbMaH).

BrIiBOABI IO TpETHEH II1aBE.

Takum  00pa3oMm, 3akiO4YeHHE OpayHOTO  KOHTPAKTa  peryIupyercs
3aKOHOJATENIbCTBOM MHOTHUX CTpaH. OJTO Iejecoo0pa3HoO, TakK Kak €ecTb
BO3MOXHOCTh ~CTaOWIM3alMK OpayHO-CEMEMHBIX OTHOILIECHUIA. CpaBHeHue
collepKaHHUsl W yCIOBUM OpadyHoro jaoroBopa B Poccum u 3apyOexHBIX cTpaHax
MO3BOJISIET BBIJIECIUTH OCHOBHBIE OCOOEHHOCTH U OTJINYHSI.

Bo-niepBrix, B Poccun OpayHbiil 1OTOBOp MOKHO 3aKJIIOUUTH KakK J10 Opaka, Tak
U mnocie peructpanuu Opaka. Ho BcTymaer oH B CHIIy TOJNBKO MOCJE 3aKIIOUEHHUS
Opaka. B ctpanax 3amannoii EBponsl u CIHIA OpauHblii TOTOBOpP 3aKIHOYAETCS
OJIHOBPEMEHHO C perucrpanuen opaxa.

Bo-BTOpHBIX, B Poccun cymiectByer TaliHa OpayHOro J0roBOopa, OCHOBaHHAs Ha
Hopmax Konctutynmuu P® (cemeiiHas TaliHa) M HOpMaxX 3aKOHOJATENIbCTBA O
HOTapuaTe (HoTapuaibHas TaiiHa). B Apyrux cTpanax Bce 3aMHTEpECOBAaHHBIE JIUIIA,
MOTYT O3HAKOMUTKCS C COJIEpKAHUEM OpayHOTO KOHTpPAKTA.

B-tpetbux, Opaunblii goroBop B Poccum perynupyer HCKIIOUUTEIHHO
UMYIIIECTBEHHbIE OTHOIIEHUS. HenmyliecTBEHHbIE ITpaBa W IpaBa B OTHOLIEHUH
neTeil B OpauHblil JoroBop He BKJIOYaroTca. OH HE COMEP)KHUT PACMOPSHKEHUM Ha
ClIy4yaid CMEPTH OJHOTO U3 CYIIPYTOB. 3a TPAHUIIEH K€ PETIIAMEHTUPYIOTCS U IPOYUE
rpaBa v 00s3aHHOCTH CYNPYTOB.

B-ueTBepThIX, yCIOBH OpadHOTO IOTOBOpA B HAIIICH CTpaHE B OYIyIIeM MOKHO
M3MEHUTH B 3aBUCUMOCTH OT KeJaHus cynpyroB. B crtpanax 3amannoii EBpomnsl u
CIIA 3T0 BO3MOHO TOJIBKO IO PEMIEHUIO CY/1a, TAK KaK MIPHU 3aKJII0OUYEHUH JOTOBOpa
CYIIPYTH 00s513aHbI IPEAYCMOTPETH BCE (POpPC-MaKOpHBIE 0OCTOSITENHCTBA.

B-nateix, B Poccun OpauyHbiil KOHTPAKT 3aKIIt04aeTcsi B MUCbMEHHON (opme U
3aBepsAETCA HOTapUycoM. B npyrux crpanax, Hanpumep, B [lIBenun KOHTpaKkT umMeeT
MHUCbMEHHYIO (POpMY, MOAMUCHIBACTCS ABYMSI CBHUJAETEIISIMU U PETHUCTPUPYETCS B
crienuaibHOM peecTpe. B AHrimu OpauHblid JOTOBOP MOXKHO 3aKIIOYUTH Kak B

MUCHbMEHHOM, TaK U yCTHOH (popme.
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B-miecThix, B OTIMyMe OT pOCCUMCKOTO 3aKOHOAATENbCTBA B cTpaHaX EBpombl
BO3MOXHO 3aKJIIOUEHHE OpayHOro JOroBOpa HENEECIOCOOHBIMU U OIPAaHUYEHHO
J€€CIOCOOHBIMU JIMLIAMH.

N3yuenue ocoOeHHOCTEH OpadyHOro KOHTpakTa B 3apyOeXHBIX CTpaHax
MOKa3bIBAET, YTO HEKOTOPHIEC MOJOKEHUS 3apyOeKHOTO 3aKOHOAATEIHCTBA MOKHO
IIEPEHECTH B POCCUKCKOE TMPABO:

1. B OpauHblii 10roBOp cleayeT BKJIOYaTh MYHKTHI O HEUMYILECTBEHHBIX
paBax U IpaBax B OTHOILIEHUU AETEM.

2. [lpu 3axiro4eHUr OpavyHOro KOHTPAKTa JOJIKHBI MpPeaycMaTpUBaThCA BCe

(bOpC'Ma}KOpHBIe 00CTOSITENLCTBA U MCPCIICKTUBC JOT'OBOP U3MCHATHCA HC JJOJIKCH.

3AKJIIOYEHUE

I[Ipy  HamucaHuM  BBIMYCKHOW  KBadu(UKAIMOHHOW  paboThl  ObLiIa
NpoaHaJIN3UpOBaHA UCTOPUA  PA3BUTHS  OpavyHO-IOTOBOPHBIX  OTHOUIECHUH.
PackpbIThl TIOHSTHE, KIIOYEBBIE MPU3HAKM OpayHOrO JOTOBOpa M €ro IpaBoBas
npupona. OmpejeneHbl MpaBa U O0S3aHHOCTH CTOPOH MO OpayHOMY JOTOBOPY.
OxapakTepr30BaHbl YCJIOBHS 3aKJIIOUEHHs] OpayHOro JOroBopa. beuUin cpaBHEHBI
OpadHO-I0TOBOPHBIC OTHOIIIEHUS B Poccuu u 3apyO0eKHBIX CTpaHaXx.

[Ipy w3ydyeHun wHCTOpPUM Pa3BUTHS OpavyHO-TOTOBOPHBIX OTHOIICHHH OBLIO
BBISIBJICHO, YTO B COBPEMEHHOM OpavyHOM JOTOBOPE MMEET MECTO MCTOPHYECKOE
3aMMCTBOBAaHME. B 4acTHOCTH Takke Kak BO PpaHIy3CKOM I'PAXKIAHCKOM KOJIEKCE
BpemeH HarmoneoHa A0roBop 3akiroyaeTCs B HMUCBMEHHOM BHJIE U 3aBEPSACTCS
HoTapuycoM. [lojoxkeHus 00 yCIIOBUSAX MPU3HAHMS PEKUMa OOIIHOCTH CYIPYTOB
IpU 3aKJIIOYEHUHM OpadyHOro JOroBopa 3aWMMCTBOBaHbl M3 ['epMaHCKOro
I'paxxpaHckoro YIoxxeHusl.

Hekotopelie yciioBusi 6pauHOro JA0roBOpa B COBPEMEHHOM 3aKOHOJIATENIbCTBE
BUJIOM3MEHUIIUCh. 3a JKCHIIMHOW COXPAHWJIOCh MPABO YIMPABICHUS JOOpavYHBIM
uMyniecTBoM. [IpuHuun pa3zaenbHOCTH JOOPAYHOTO UMYIIECTBA, 3aKPETUICHHBIN B
CBoae 3akoHOB Poccuiickoii MMIIEpHU, YCTAHOBIEH B COBPEMEHHOM POCCUHCKOM

CEMENHOM MpABE.
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WHcTuTyT OpayHoro moroBopa B HACTOSLIEE BpeMs pErIaMEHTHPYETCs
CewmeiinbiM kogekcoMm P®. 3akoHoaTeNbHOE PEryaupoOBaHUE OpayHOro JI0roBOpa
HE PEINIIO BCEX MPOOIeM, BOSHUKAIOIINX €T0 MPHU 3aKITI0YECHHUH.

1. Her eauHoro MHeHHs O MpaBOBOM mIpupoae OpauHoro aorosopa. OmHu
aBTOPbI CUMUTAIOT €r0 MHCTUTYTOM CEMEWHOro IpaBa, APyrue MpaBoOBEAbl OTHOCAT
TaKOM JOTOBOP K Tpa)KAaHCKOMY MpaBy. Mbl mpuaepxKuBaeMcs MHEHHs, KOTOPOe
BBICKA3bIBAET TPEThSl TIpPYyNIa YUYEHBIX, YTO OpayHbIi JOTOBOp SABISETCS
IpaXKJaHCKO-TIPaBOBOM CAEJIKOW, OCPEACTBOM KOTOPOM PEryIupyroTCsl CeMEMHbIe
otHomeHus. icxons u3 npupojibl Opaka, OH peryJupyercst Kak rpakJJaHCKUM, Tak
U CEMENHBIM MPaBOM.

2. lebaTbl  BBI3BIBAET BOMPOC O BPEMEHU  3aKIOYEHHUS  JOTOBOPA.
PaccmarpuBaercsa aBa BapuaHTa: 0 MOJA4YM WIM JIMIIb MPU MOJaye 3asBJICHUS B
3AI'C. Cuwuraem, uyto coxaepxkanue ct. 40 CK PP He coBceM KOPPEKTHO.
DopMyIHPOBKA «JTUIIA, BCTYNAIOIIKE B OpaKy Mpe/oiaraeT, YTo OpayHbIi 10TOBOP
MOJKET 3aKJI0UaThCs 10 TOCYJapCTBEHHOM peructpaiuu 6paka. Ho ropuandeckyto
CWJIy TakoW JOroBOp MpHOOpeTaeT mocie OpUIMANIbHOIO 3akitoueHus Opaka. B
NepHoj] OT TMOJAayu 3agBJICHUS O O(UIMATIBLHOW perucTpanuu Opaka >KeHHUX H
HEBECTa MOTYT MepeayMarh co3lath ceMbio. CremoBareiabHO, OpaydHbIil 10rOBOP
(moANMUCaHHBIT HOTAPUYCOM U OIUIAYEHHBIM TOCYAapCTBEHHOW TMOUIJIMHOMN)
NoTepsieT CBOE 3HaueHHWe M OyAeT aHHYJIUPOBaH. 3aKI04YaTh TaKOW TOTOBOP
HEOOXOIMMO OJHOBPEMEHHO ¢ peructpamueir Opaka. Jlo odunmuansHOM
perucTpanuu Oyayue Cynpyru JOJIKHbI COCTaBUTh IPOEKT OpayHOro J0roBOpa, B
KOTOPOM YUTYT BCE OCOOEHHOCTH OyAYIIMX UMYIIECTBEHHBIX MpaB APYT ApyTa.

B cBs3u ¢ atum cT. 40 CK P® mpemmaraem cpopMynupoBaTh CIEAYIOMNAM
oOpa3oM:  «OpauHbIM  JOTOBOPOM  TPHU3HAETCA  COIJIAILIEHUE  CYNPYTOB,
OMpeNeNAoNIee X UMYIIECTBEHHbIE MpaBa M O00sA3aHHOCTU B Opake W (Uiu) B
CJIy4ae €ro pacTOPKEHUSD.

[TonoxxeHusi ceMeHHOro 3aKOHOJIATENIbCTBA YKa3bIBAIOT HA TO, YTO OpayHbIi
JIOTOBOpP BCTYNAET B CHIIy CO JHS TOCYJapCTBEHHOW PETrUCTpaly 3aKJIIOYEHHUS

Opaka. [1oaToMy MOKHO BHECTH MPEAJIOKEHUE 110 U3MEHEHUIO POPMYITUPOBKH 4. 1
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cT. 41 CK PO®: «1.bpaunblii 10roBop MOXET OBITh 3aKI0YEH KaK OJJHOBPEMEHHO C
roCy/IapCTBEHHOM peructpanuei opaka, Tak U B JIt000€ BpeMsi B IepuoJ1 Opaxa.

Jlo rocyaapcTBEHHOW peructpauuum Opaka BO3MOXKHO TOJIBKO COCTaBJICHHE
MPOEKTa OPayHOI0 JOTOBOPAY.

3. OTCYTCTBYET €IMHO€ MHEHHE O JOIMYCTUMOCTH 3aKJIIOYeHUsi OpayHOro
JIOTOBOpa HECOBEPIIEHHOJIETHUMH, BCTyNalwmUMU B Opak. [lymaercs, uTo
NpU3HAHUE JEeCIOCOOHOCTH IpaKJaHuHA 0 JOCTUKEHHUSI BO3pacTa BOCEMHAAIATH
neT B pe3ynbTate BeryrieHus B Opak (c1. 13 CK P®) wnu smancunanuu (ct. 27 I'K
P®) no3Bosisier eMy npruoOOpPECTH U OCYIIECTBISATh IPAKIAHCKHUE MPaBa B IMOJTHOM
o0beMe. Y nuna TakkKe BO3HHUKAIOT TpakJIaHCKUE OOS3aHHOCTH, KOTOPbIE OHO
JOJIKHO ~ HUCTOJIHATH. JleecnocoOHBIA TpaXKJaHUH CaMOCTOSITEIBHO 3aKIH0YaceT
JO0BIE UMYIIIECTBEHHBIE CIICIIKH.

B cBsa3u ¢ atum B 4. 2 cT. 13 «bpaunsiii Bo3pact» CK P® npenyiaraem BHECTH
noamn. 2, copMylIupoBaB cieayromuM obpaszom: «HecoBeplieHHOJIETHHE JHIIA,
BCTYNUBIINE B Opak, MPU3HAIOTCS TMOJHOCTHIO JEECMOCOOHBIMU M MMEIOT MPaBO
OCYIIECTBJISITH CBOM TpaBa M O0A3aHHOCTU. DMAHCUIIMPOBAHHBIA IPAXKIAHUH TIPU
BCTYIUIGHUH B Opak MMEET MpaBO 3aKiI04aTh OpauHblil 1oroBop 0Oe3 coriacus
OpPraHOB ONEKH U MOMEUYHUTEIIHCTBAY.

4. VHorna cpeny mpaBoOBEIOB UET PEUb O BO3MOKHOCTH 3aKITI0OUEHHUsI OpayHOro
KOHTpaKTa MEXIy coxuTensimMu (dhaktudueckumu cymnpyramu). [lomaraem, dro
CMBICJIa B TAKOM IIPEIOKEHUH HeT. Ha mpakTuke MOryT BO3HUKATh TPYAHOCTH IIPH
YCTAaHOBJICHUU (aKTa COXUTENbCTBA. PDaKTUUYECKUE CYIMPYKECKHE OTHOLICHHS
OpayHbIM COIO30M Ha3BaTh HENb3S, TaK Kak 3TO He OyIeT COOTBETCTBOBATH
onpenenenuto, npusegeHHoMy B cT. 40 CK P®. ®akrtuueckue cynpyra MOTYT
oopMHTh cornameHue 00 YCTAaHOBICHHH PEXHUMa pPa3ACIbHOW WIHM JOJEBOU
COOCTBEHHOCTH Ha MPUOOpETaeMOe UMYIIIECTBO.

N3yueHne HOpMATUBHBIX IMPABOBBIX AKTOB U TEOPETUYECKOW JIUTEPATYPHI O
COJIepKaHUM M YCIIOBHUSAX 3aKIIOUEHHs OpayHOro JIOroBOpa Jajao BO3MOYKHOCThb
BBIJICJINTh OCHOBHBIE MPOOJEMBI, TPEOYIOIIME PEIICHUS Ha 3aKOHOJIATEIbHOM

YpOBHE.
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1. B 6pauyHOM JOTOBOpE MOXKHO OIPEICIHTh, YTO Ha JOOpavyHOEC WMYIIECTBO
pacrpocTpaHsieTcss pexxuM oluiei coocTBeHHOCTH. COOTBETCTBEHHO B 4. 1 cT. 42
CK P® M0>kHO BHECTH MOIPABKY U cPOPMYIHPOBATH €€ CiaeayomuM odpa3zom: « 1.
BpadyHbIM TOTOBOPOM CYIIPYTH BIIPaBe M3MEHHUTH YCTAHOBJICHHBIA 3aKOHOM PEKHM
coBMeCTHOM cobcTBeHHOCTH (cTaThs 34 Hactosmero Kogekca), ycTaHOBUTh peKUM
COBMECTHOM, JIOJIEBOM WJIM pa3/ielIbHOM COOCTBEHHOCTH Ha BCE HMMYIIECTBO
CYINIPYTOB, Ha €r0 OT/ICJIbHBIC BHJIBI MU Ha UMYIIIECTBO KAXKJOTO U3 CynpyroB. [Ipu
3aKJIFOYCHUM  OpadyHOro  JIOrOBOpa Ha  J00pavyHOe  HMMYIIECTBO  MOXKET
PacIpoOCTPAHATHCS PEKHUM OOIIEH COOCTBEHHOCTHY.

2. B oTHOmIeHWMM WMYyIIECTBa, MNPUOOPETEHHOTO CympyramMu a0 Opaka, B
OpayHOM JIOTOBOPE HEOOXOIUMO OIPEACIIUTh YCIIOBHE, YTO €CJIM B Mepuoj Opaka
MUMYIIECTBO MYXa WJIU KEHbI 3HAYNUTEIILHO YBEIIMYUIIOCH 33 CUET OOIIHUX JTOXOOB,
oHO OyzaeT cuutaThes ooumM. [Ipennaraem qonoauuth noxmn. 2 4. 1 ct. 42 CK PO
¢dpazoiil: «bpaunblii 1OroBOp MOJDKEH BKIIOYATH YCIOBHE, €CIIM B MEPUO Opaka B
nepuoj; Opaka UMYIIECTBO My)Ka WM KEHbl 3HAUMUTEIHHO YBEIMYHIIOCH 32 CYET
0OIIHUX JOXOJ0B, OHO OYJIET CUUTATHCS OOIIIHMY.

3. Cornamenne 00 W3MEHEHHHM WJIM O PACTOPKEHUUM OpayHOro J0roBOpa
HOJITICKUT 00S3aTEIILHOMY HOTApHAIBHOMY YJOCTOBEpeHHUI0. Bo3HMKaeT Bompoc,
KakuM 00pa3oM JOJKHBI HMCHPABIATHCS MPOMHUCAHHBIE YCIoBHsS. (OOBIYHO
UCTIIPaBJICHUS B OQUIMAIBHBIX JOKYMEHTAaX [IE€JaloTCs IyTeM 3a4epKUBAHUSA
HEeMpaBWIbHOW HHpOpManmu. JlemaeTcss HAANNCh «HCTIPABICHHOMY BEPHUTHY, H
CTaBUTCS TONMUCH yHoJHOMO4YeHHOro muma. Hcxonms w3 Qopmbel OpayHOTO
JIOTOBOpA, BCE M3MEHEHHSI MOTYT OBITh 3alMCaHbl Ha JOMOJHUTEIBHBIX JINCTAX H
MpUJIaraThCsi K OCHOBHOMY JOKYMEHTY. JlymaeTcs, 9TO Mpu M3MEHEHUHU YCIOBHUM
JIOJIKEH COCTABISITHCS HOBBIM BapMaHT MUCHMEHHOTO JOKYMEHTA, KOTOPBIN TaKKe
3aBepsieTCsl  HOTApUycOM W OIUIauyuWBaeTcss  rocmommuHoi.  Horapumycy
OTUTAYMBAIOTCS TEXHUYECKUE PAOOTHI.

3akmroueHre OpavyHOTr0 KOHTPAKTA PETYIUPYETCs] 3aKOHOAATEIIbCTBOM MHOTHX
CTpaH. DTO IeJIec000pa3Ho, TaK KaK €CTh BO3MOXXHOCTh CTAOWIM3aIlMu OpayvHO-

ceMeHbIX oTHOlLIeHH. CpaBHEHHUE CO/ICPKaHUs U YCIOBUI OpauyHOro A0roBOpa B
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Poccun u 3apy0exHbIX CTpaHax MO3BOJSIET BBIAEIUTH OCHOBHBIE OCOOCHHOCTU U
OTJINYUSL.

Bo-nepBbix, B Poccun Opaynbiii JOroBOp MOXHO 3aKJIIOYUTh KakK 10 Opaka, TaKk
U nociie peructpanuu Opaka. Ho BcTynaeT oH B CUJTy TOJIBKO MOCJE 3aKJIIOUEHHUS
Opaka. B crtpanax 3amannoii EBponbl u CHIA OpauHblii TOTOBOp 3aKIHOYAETCS
OJIHOBPEMEHHO C perucrpanueit opaka..

Bo-Bropbix, B Poccuu cymectByer TailHa OpauHoro norosopa. B mpyrux
CTpaHax 3aMHTEPECOBAHHBIC JIUIA, MOTYT O3HAKOMUTLCS C COJIEpKAHUEM OpayHOro
KOHTpPAKTa.

B-tperbux, Opaunbiii poroBop B Poccuum perynupyer HUCKIHOYUTEIHHO
MMYIIECTBEHHbIE OTHOIICHUA. HenmyllecTBeHHbIE TpaBa U IpaBa B OTHOIICHUHU
neTeil B OpauHblil JoroBop He BKJIOYaroTca. OH HEe COJEP)KUT PacHOpsKEHUM Ha
ClIy4yaid CMEPTH OAHOTO U3 CYIIPYTOB. 3a IPAHULIEH KE PEIIAMEHTUPYIOTCS U IPOYHE
npaBa 1 0053aHHOCTH CYTPYTOB.

B-ueTBepThIX, yCioBHs OpavyHOTO I0roBOpa B Halllel cTpaHe B OyAYIIEM MOXKHO
U3MEHUTH B 3aBUCHUMOCTH OT XkeJlaHus cynpyroB. B crpanax 3amanHoi EBporisl u
CIIA 5T0 BO3MOHO TOJIBKO IO PEMIEHUIO CY1a, TAK KaK TP 3aKIFOUYEHUH JOT0BOpa
Cynpyru 00s13aHbI IPEAYCMOTPETh Bce (hOPC-MaKOPHBIE OOCTOSATEILCTBA.

B-maTeix, B Poccun OGpadyHbiii KOHTPAKT 3aKiIt0yaeTcs B MMCbMEHHON dopme U
3aBepsETCs HOTapuycoM. B npyrux crpanax, Hanpumep, B [1IBenun KOHTpaKkT UmMeeT
MUCBMEHHYI0 (DOpMy, TOAMKMCHIBACTCS NBYMSI CBUACTEISMH U PETHCTPUPYETCS B
crenuanbHOM peectpe. B AHrmuum OpadHblii TOTOBOP MOXKHO 3aKIIOYUTH KaK B
MMMICbMEHHOM, TaK M YCTHOHU (hopme.

B-miecTeix, B OTaMuMe OT pOCCUMCKOTO 3aKOHOJATENBCTBA B cTpaHax EBpomsl
BO3MOXHO 3aKJIFOYEHHE OpayHOro JOroBOpa HEJEECIOCOOHBIMU U OIPAaHUYEHHO
JI€ECIOCOOHBIMU JIUIAMHU.

N3yuenne ocoOeHHOCTEN OpayHOrO KOHTpakKTa B 3apyOekKHBIX CTpaHax
MOKA3bIBAET, YTO HEKOTOPHIE MOJIOKEHHUS 3apyOEKHOT0 3aKOHOAATEIHLCTBA MOYKHO

MEPEHECTH B POCCUHCKOE TPaBO:
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1. B OpauHblii [0OroBOp CclieAyeT BKJIKOYATh IMYHKTHl O HEUMYILECTBEHHBIX
[IpaBax " MpaBax B OTHOLIEHUU JETEH.

2. Ilpu 3axnro4eHUH OpavyHOro KOHTPAKTa JOJKHBI MpPEerycMaTpUBaThCA BCE
(dopc-MaxopHble 0OCTOATENBCTBA U IEPCHIEKTUBE IOTOBOP U3MEHSATHCS HE JTOJDKEH.

Takum 00pa3oM, HOpMATUBHBIE MPABOBHIE AKThl U TEOPETUUECKAsl JTUTEpaTypa
u3ydyeHa, MpoOJieMbl NPABOBOM MPHUPOABI OpPAavyHOTO KOHTPAKTa BBIABIICHBI,
OpenyokeHus BHeceHbl. Llenb  BBIMYCKHOM — KBaIM(PUKALMOHHON  pabOThI

AOCTUTHYTA.
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	Семейное законодательство, действовавшее до 1995 года в России, не допускало отступлений от законного режима имущества супругов. Нормы закона были императивны. В настоящее время возможно диспозитивное регулирование имущественных прав и обязанностей му...
	Муж и жена имеют право определить в брачном договоре:
	– свои права и обязанности по взаимному содержанию;
	– способы участия в доходах друг друга;
	– порядок несения каждым из них семейных расходов;
	– определить имущество, которое будет передано каждому из супругов в случае расторжения брака;
	– иные положения, касающиеся имущественных отношений1.
	В соответствии ст. 42 СК РФ супруги вправе при заключении брачного договора изменить установленный законом режим совместной собственности. Некоторые авторы, в частности И. Ю. Акимова, считают такую формулировку не вполне удачной 2. По ее мнению более ...
	Высказанная позиция подтверждается судебной практикой. Президиум Санкт-Петербургского городского суда, рассматривая материалы дела №44г-24 от 11 февраля 2009 года  о расторжении брачного договора, указал, что в соответствии с СК РФ супруги вправе изме...
	Следовательно, в ч. 1 ст. 42 СК РФ можно внести поправку, сформулировав следующим образом: «1. Брачным договором супруги вправе изменить установленный законом режим совместной собственности (статья 34 настоящего Кодекса), установить режим совместной, ...
	СК РФ устанавливает следующие виды правовых режимов супругов:
	1. На совместную собственность супругов ‒ режим обшей долевой или раздельной собственности.
	2. На имущество, находящееся у супругов в общей долевой собственности ‒ режим  общей совместной или раздельной собственности.
	3. На личное имущество супругов ‒ режим общей совместной или общей долевой собственности.
	Содержание брачного договора не имеет закрытой наполняемости. Каждая пара имеет право внести в него свои условия, исходя из своих имущественных интересов.
	Барачный договор включает пункт о порядке несения каждым супругом семейных расходов. При общности доходов такие отношения регулировать недопустимо. Если у супругов установлен режим раздельной собственности, предусмотреть такой порядок необходимо.
	В действующем семейном законодательстве отсутствует определение семейных расходов. Соответственно возникают сложности установления их границ в брачном договоре. Такие расходы поддерживают необходимый уровень жизни семьи. Если оба супруга имеют доходы ...
	Возможность включения в семейные расходы денежных средств на содержание третьих лиц законодательство не оговаривает и не содержит прямого запрета включения таких условий в брачный договор. По замечанию М. Г. Масевич такие обязательства допустимы 1. На...
	В соответствии ст. 40 и п.1 ст.42 СК РФ в брачном договоре определяются имущественные права и обязанности супругов в браке и в случае расторжения брака. С момента прекращения брака действие договора не всегда прекращается.
	Д.А. Ласковенко пишет, что некоторые условия брачного договора могут действовать и после расторжения брака 2. Например, супруги вправе условиться о том, что денежные средства, являющиеся общим имуществом и внесенные в банк на имя мужа, после прекращен...
	При смерти одного из супругов положения брачного договора не действуют, так как в этом случае предусмотрено действие специальных норм гражданского законодательства и наследования.
	Брачный договор может устанавливать порядок раздела имущества в случае расторжения брака. Например, у супругов приобретено недвижимое имущество на средства ипотечного кредитования, они устанавливают раздельную собственность на такое имущество и включа...
	В отношении имущества, приобретенного супругами до брака, в брачном договоре необходимо определить условие, что если в период брака имущество мужа или жены значительно увеличилось за счет общих доходов, оно будет считаться общим. Предлагаем дополнить ...
	Одним из условий брачного договора может быть установление возможности одного из супругов пользоваться жилым помещением, принадлежащим на праве собственности другому. Это право прекращается с момента расторжения брака. В некоторых случаях бывшие супру...
	В частности супруги могут проживать в квартире (жилом доме, комнате), «являющейся по закону собственностью одного из супругов либо объектом найма по договору, заключенному до его вступления в брак».1
	Супруги проживают вместе, но правом пользования жилым помещением обладает лишь один из них. Право второго супруга вторично и при прекращении брака он такое право теряет. Поэтому в брачном договоре можно определить, что при расторжении брака второй суп...
	Например, 23 мая 2017 года Верховный суд РФ рассмотрел дело по иску С. А. к А. В. о признании утраты права на пользование жилым помещением и снятием с регистрационного учета2. С. А. просила суд о возложении обязанности передать ключи от жилого помещен...
	Рассматривая дело, Верховный Суд РФ учел условия, которые содержал брачный договор. В 2003 году супруги приобрели земельный участок и расположенный на нем бревенчатый жилой дом. Право собственности на недвижимое имущество было зарегистрировано за супр...
	В жилом доме была проведена реконструкция, на которую были потрачены значительные денежные средства: кредит в размере 501 тыс. руб., личные денежные средства супругов.
	В 2011 году супруги заключили брачный договор, в котором установили режим раздельной собственности. Все имущество, нажитое супругами в период брака, является в период брака и в случае его расторжения собственностью того из супругов, на имя которого он...
	В 2015 году брак расторгнут. В. А. продолжал проживать в жилом доме. Он создавал невыносимые условия для С. А. и несовершеннолетнего ребенка. Поэтому С. А. в 2016 году подала в суд иск о признании бывшего супруга утратившим право пользования жилым пом...
	Верховный Суд РФ отменил решения нижестоящих судов и направил дело на новое рассмотрение. Суд обозначил факты юридически значимые для разрешения спора: семейные отношения между супругами прекращены; ответчик бывший член семьи собственника; после расто...
	Одно из условий брачного договора может касаться условий передачи супругами друг другу объектов недвижимости: квартир,  домов, земельных участков. Брачный договор ‒ основание возникновения частной собственности. Стороны должны знать, что переход таког...
	Права и обязанности по брачному договору могут быть срочными или зависеть от определенных условий (п. 2 ст. 42 СК РФ). Условия в брачном договоре ‒ конкретные обстоятельства, которые могут наступить или не наступить в будущем.
	Некоторые обстоятельства не могут быть включены в брачный договор:
	– ограничение правоспособности или дееспособности супругов;
	– обращение в суд за защитой своих прав;
	– регулирование личных неимущественных отношений между супругами;
	– права и обязанности супругов в отношении детей;
	– ограничение прав нетрудоспособного нуждающегося супруга на получение содержания;
	– условия, ставящие одного из супругов в крайне неблагоприятное положение1.
	Регулирование личных неимущественных отношений между супругами не входит в рамки брачного договора. Запрет на регулирование личных прав и обязанностей в брачном договоре содержит п. 3 ст. 42 СК РФ.
	Брачный договор можно признать недействительным, если содержит условие, ставящее одного из супругов в крайне неблагоприятное положение. Определения понятия «крайне неблагоприятное положение» в правоведении нет. От 21 июня 2011 года  №779-О-О Конституц...
	Суд постановил, что описательно-оценочная формулировка об условиях договора, ставящих одного из супругов в крайне неблагоприятное положение, использованная в п. 2 ст. 44 СК РФ не свидетельствует о неопределенности содержания данной нормы. На имуществе...
	Правоведы (Е.А. Чефранова  и С.Ю. Чашкова) считают, что удостоверяя брачный договор, нотариус в случае необходимости должен разъяснять супругам, какие условия, которые они хотят включить, могут поставить одного из них в крайне неблагоприятное положени...
	Изучение судебной практики показывает, суды редко удовлетворяют требования о признании недействительным положения  брачного договора, ставящими одного из супругов в крайне неблагоприятное положение.
	Например, Верховный Суд РФ рассмотрел от 20 декабря 2016 года  гражданское дело № 5-КГ16-174 по иску С. к К. о признании брачного договора недействительным по кассационной жалобе К.2.
	С. в обосновании иска указал, что состоял в браке с К.  В 2008 году их брак расторгнут. Произведен раздел совместно нажитого имущества, в основу которого положен брачный договор, заключенный 17 мая 2001 года. По мнению истца, брачный договор является ...
	Суд первой инстанции исковые требования удовлетворил. Брачный договор между С. и К. признан недействительным.
	Проверив материалы дела, обсудив доводы, изложенные в кассационной жалобе судебная коллегия по гражданским делам Верховного Суда РФ не нашла оснований для ее удовлетворения и отмены обжалуемых судебных постановлений в кассационном порядке.
	С. и К. заключили брачный договор в период брака. Документ удостоверен нотариусом. Условиями договора предусмотрено, что в случае расторжения брака по инициативе С. либо его недостойного поведения (супружеской измены, пьянства, хулиганских действий) и...
	Приобретенные во время брака акции и другие ценные бумаги, а также дивиденды по ним, доли в имуществе и (или) доходах коммерческих организаций, а также банковские вклады и проценты по ним во время брака и в случае его расторжения являются собственност...
	Суд первой инстанции посчитал, что условия брачного договора поставили С. в крайне неблагоприятное положение, так как после расторжения брака он лишался всего совместно нажитого имущества. Судебная коллегия по гражданским делам Верховного Суда РФ нашл...
	В силу п. 2 ст. 44 Семейного кодекса Российской Федерации суд может признать брачный договор недействительным полностью или частично по требованию одного из супругов, если условия договора ставят этого супруга в крайне неблагоприятное положение.
	Следовательно, реализация супругами права по определению режима имущества и распоряжения общим имуществом путем заключения брачного договора не должна ставить одного из супругов в крайне неблагоприятное положение. Такая ситуация может возникнуть, напр...
	Рассматривая материалы другого дела, Верховный Суд РФ установил, что истец неверно полагал, что условие брачного договора о принадлежности спорной квартиры ответчице является недействительным, поскольку ставит его в крайне неблагоприятное положение 1 .
	Фарков подал иск к бывшей супруге о признании частично недействительным брачного договора и разделе совместно нажитого имущества. Свой иск он обосновал следующим образом. Во время совместного проживания в браке приобретена по договору купли-продажи кв...
	Истец посчитал, что указанное условие брачного договора недействительно, поскольку поставило его в крайне неблагоприятное положение.
	Он просил суд признать недействительным брачный договор в части признания права собственности на спорную квартиру за Фарковой и определить доли в спорном имуществе по ½ доли за каждым.
	Городской суд в удовлетворении иска отказал. Краевой суд указанное решение отменил и удовлетворил иск. Брачный договор признан недействительным, квартира признана общим совместным имуществом бывших супругов.
	Судебная коллегия по гражданским делам Верховного Суда РФ нашла основания для отмены апелляционного определения  и оставления в силе решения суда первой инстанции.
	Было установлено, что брак прекращен на основании совместного заявления супругов. Право собственности на купленную квартиру зарегистрировано за Фарковой. По условиям брачного договора, удостоверенного нотариусом, любое недвижимое имущество, которое су...
	Некоторые суды предлагают понимать крайне неблагоприятным положением, значительно худшее по сравнению с тем, которое сложилось бы при регулировании данных отношений законом. Таким положением может быть ситуация, когда истец по брачному договору полнос...
	В судебной практике также встречаются и другие аргументации неблагоприятного положения супруга по брачному договору1.
	Например, в период брака супруги продают две квартиры и на вырученные средства приобретают новую недвижимость. В соответствии с брачным договором квартира признается собственностью ответчика. После расторжения брака истцу какого-либо недвижимого имуще...
	Крайне неблагоприятной признается ситуация, при которой супруги приобретают недвижимое имущество на средства полученного совместно кредита. Но по брачному договору такое имущество становится личной собственностью одного из супругов.
	Еще одним признаком крайне неблагоприятного положения признается ситуация, при которой один из супругов лишается единственного пригодного для жилья помещения, приобретенного в период брака. В таком случае должно быть доказано, что жилое помещение не п...
	Следует отметить, что суды редко устанавливают факт крайне неблагоприятного положения по брачному договору. Это считается правильным, так как норма п. 3 ст. 42 СК РФ должна применяться в исключительных случаях. Правоведы (А. А. Волос) отмечают несовер...
	Брачный договор, отмечает А. Дякиев, оспоримая сделка 2. Срок исковой давности по таким сделкам составляет один год. Срок исчисляется со дня, когда истец узнал или должен был узнать об обстоятельствах, являющихся основанием для признания брачного дого...
	Исходя из того, что перед подписанием брачного договора нотариус прочитывает его вслух и разъясняет условия и правовые последствия избранного правового режима, А. Дякиев справедливо указывает, можно сделать предположение об исчислении начала срока иск...
	Однако в некоторых случаях в момент заключения брачного договора супруг не поставлен в крайне неблагоприятное положение. Например, изначально договор не содержит условия о лишении супруга всего имущества. Предусматривалась возможность передачи жене ил...
	Юристы предлагают исчислять срок исковой давности с момента, когда жена или муж узнали или должны были узнать, что условия брачного контракта ставят их в крайне неблагоприятное положение. Определить такой момент довольно трудно. Поэтому время на оспар...
	1. В брачном договоре можно определить, что на добрачное имущество распространяется режим общей собственности. Соответственно в ч. 1 ст. 42 СК РФ можно внести поправку и сформулировать ее следующим образом: « 1. Брачным договором супруги вправе измени...
	2. В отношении имущества, приобретенного супругами до брака, в брачном договоре необходимо определить условие, что если в период брака имущество мужа или жены значительно увеличилось за счет общих доходов, оно будет считаться общим. Предлагаем дополни...
	3. Соглашение об изменении или о расторжении брачного договора подлежит обязательному нотариальному удостоверению. Возникает вопрос, каким образом должны исправляться прописанные условия. Обычно исправления в официальных документах делаются путем заче...
	1. В брачном договоре можно определить, что на добрачное имущество распространяется режим общей собственности. Соответственно в ч. 1 ст. 42 СК РФ можно внести поправку и сформулировать ее следующим образом: « 1. Брачным договором супруги вправе измени... (1)
	2. В отношении имущества, приобретенного супругами до брака, в брачном договоре необходимо определить условие, что если в период брака имущество мужа или жены значительно увеличилось за счет общих доходов, оно будет считаться общим. Предлагаем дополни... (1)
	3. Соглашение об изменении или о расторжении брачного договора подлежит обязательному нотариальному удостоверению. Возникает вопрос, каким образом должны исправляться прописанные условия. Обычно исправления в официальных документах делаются путем заче... (1)
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