MuHHUCTEPCTBO HAyKH U BhICIIEro oopa3zoBanus Poccuiickoit denepanuu
®denepanbHOE rOCYIAPCTBEHHOE aBTOHOMHOE 00pa30BaTeIbHOE
YUPEKJICHHE BBICIIETO 00pa30BaHUs
«FOxHO-YpanbCcKkuil TOCyJapCTBEHHBI YHUBEPCUTET
(HAIIMOHANIBHBIN HCCIIeIOBATEIbCKUN YHUBEPCUTET)
HNHCTUTYT OTKPBITOTO M IUCTAHIIMOHHOTO 00pa30BaHUS
Kadenpa «CoBpemenHbIe 00pa30BaTEIbHBIC TEXHOIOTHI

JOITYCTUTH K 3AIIUTE
3aBenyromuii kKaheapoun

A.B. IIpoxopos
«__» 2019 .

3aKOHHBIN PEXUM UMYLIECTBA CYIIPYTOB

BBIITYCKHASI KBAJIUOUKAIIMOHHA I PABOTA
FOYpI'Y — 40.03.01.2019.78888. BKP

PykoBoauTenb paboThl
cT. npenoaasatenb kapeapsl COT
/ IonsikoBa C.B.

«__» 2019 .
ABTOp pabOTHI

cryaent rpynnsl JJO-510
/ Banees U.P.
«_» 2019 .

HopwmokonTponep

cT. npenoaasatenb kapeapsl COT
/ boponuna E.H.
«__» 2019 r.

Yemnaouuck 2019



AHHOTALIUS

BaneeB U.P. 3aKOHHBIN peXUM HMYIIECTBA
cynpyroB — Yensbunck: HOYpl'Y, 2019,
J10 - 510, 42 c., oubmmorp.

CIUCOK — 64 HauM., 8 1. mmakaToB ¢. A4.

OOBEKTOM BBIMTYCKHOW KBaNU(UKAIMOHHONW pabOThl BHICTYHAIOT YpPETyJIUPOBAHHBIC
HOpMaMu 3akoHofatenbcTBa Poccuiickoit denepanun 001ECTBEHHBIE OTHOILICHHUS,
BO3ZHHKAIOIIME B CBS3U C IPUMEHEHUEM 3aKOHHOT'O PEXMMa UMYIIECTBA CYIIPYTrOB.

Ilenb BBINYCKHOW KBaNU(UKALMOHHOW pabOThl — JaThb KOMIUIEKCHYIO IPaBOBYIO
XapaKTEpUCTUKY COCTOSIHUS IIPAaBOBOIO PETYJIMPOBAHUs 3aKOHHOI'O pEXHMMa HMMYILIECTBa
CYIIPYroB, C y4Y€TOM aHaju3a IpPaBONPUMEHUTEILHON MPAaKTUKU B YyKa3aHHOM cdepe
OOLIECTBEHHBIX OTHOIIEHUH.

Pesynbrarel paboThl MMEIOT MPAKTUYECKYIO 3HAYMMOCTb, COJAEpX AT BBIBOABI,
[IPAKTUYECKHE PEKOMEHIAIMU WU NPEMJIOKEHHsS aBTOpPa MO COBEPUIEHCTBOBAHUIO HOPM
IPAXKIAHCKOIO M CEMEMHOTO MpaBa, KacCaloIIMXCS 3aKOHHOTO peXHMa HMYIIECTBA

CYIIPYIOB.
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BBEJIEHUE

AKTYaJIbHOCTb T€MbI BbINIYCKHOM KBAJIM(PUKAITUOHHON PA0OTHI.

3axmiouass Opak, JIOJU BCTYMAlOT HE TOJBKO B JIMYHBIE OTHOILIEHUS, HO U B
MMYyLIECTBEHHbIE. [ ecny JM4YHbIE OTHOWIEHUS — 3TO JIEJI0 CaMHUX CYIIPYIOB, TO BOIPOC
00 MX COOCTBEHHOCTH PETYJIHPYET 3aKOH.

HMy1iecTBEHHbIE OTHOLIEHUSI CYNPYroB, HECMOTpPSI HA WX BTOPOCTEIECHHYIO pOJb B
KU3HH JBYX JIIOJIEH, KOTOpPbIE 3apETrUCTPUPOBAIN CBOM Opak Ha 3aKOHHBIX OCHOBAHUSX,
MIPUKOBBIBAIOT BHUMAHUE HAYYHBIX JEATENIel, TOBCEAHEBHBIX MPaBONPUMEHHUTENEH, T. K.
OojblIass 4acTh JIIOAEH CTPEMUTCS CO34AaTh CEMbIO M NPUIAThb CBOUM CYIPYKECKUM
OTHOIIEHUSAM O(ULHATIBHBIA CTaTYyC Ha OCHOBAaHHWM JICHCTBYIOIIETO 3aKOHOIATEJbCTBA.
Ilocne 4Yero BO3MOXXHO BO3HMKHOBEHHME HEKOTODPBIX IPABOBBIX IOCJIEICTBHM, TO €CTh
MUMYILECTBEHHOT'O aCIEKTA.

B oredyecTBeHHOHN JMTEpaType IIOJ HMMYLIECTBEHHBIMU ITPAaBOOTHOLICHUSMH MEXKIY
CyIpyramMi MOHUMAIOTCSl YPEryJupOBaHHbIE HOPMaMHU CEMEHHOro IpaBa OOLIECTBEHHbBIE
OTHOLIEHUS, BO3HHUKAWOIIME W3 (akTa 3akioyeHus JABYMs (U3MYECKUMHU JIMLIAMU
MPOTUBOIOJIOKHOTO ToJla Opaka, MO TOBOAY OOIIEH COBMECTHOW COOCTBEHHOCTH
CYNpPYTOB M B3aHMMHOI0 MaTEPUAILHOTO COJEPKAHUS, K KOTOPHIM MPUMEHSIOTCS, B TOM
4yuClie, TOJOXKEHHUS TPAXKIAHCKOTO 3aKOoHonarenbcTBa Poccuiickot denepannu B TOU
4acCTH, B KOTOPOM OHU HE MPOTHUBOPEYAT CYLIECTBY CEMEMHBIX OTHOILICHUH.

B 3aBUCMMOCTH OT BOJIEU3BSABICHUS CYIPYrOB HOPMBI COBPEMEHHOTO CEMEWHOIO
npaBa Poccun, B oTiMumMe OT paHee OEHCTBOBABIIETO CEMEMHOIO 3aKOHOJATEIBCTBA,
OpEeIyCMaTpUBAIOT JBa IIPAaBOBBIX pEXHMAa HMYLIECTBA CYIPYrOB: 3aKOHHBIA U
JOTOBOPHBIA. [Ipy 3TOM MHCTUTYT JOTOBOPHOIO PEXUMa UMYILIECTBA CYIPYIOB SIBISIETCS
aNbTEPHATUBOW 3aKOHHOMY PEXHMY M IIO CBOEMY COJEPKAHUIO YCTAaHABIIMBACT
BO3MOXKHOCTb JJISl CYNPYTrOB U JIUI, >KEJAIOUIMX BCTYNUTh B Opak, caMUM OIpPEAEIsATh
UMYILIECTBEHHbIE OTHOILIEHUS B Opake, a TakkKe B Cllydae €ro pacTOp)KEHHUS, MyTeM
3aKJIIoueHus OpayHoro jgoroopa. OpHako eciau OpayHbIM JOrOBOpP HE 3aKIIIOUEH WU
KAaKHe-TO BOMPOCHI B HEM B OTHOIIEHHHM MMYILECTBA CYNPYTOB WJIH MX UMYIIECTBEHHBIX
npaB U OOA3aHHOCTEN HE pEeryJupyroTcsi, JIEHCTBYET 3aKOHHBIM pPEXKUM HUMYIIECTBA
cynpyroB. OCHOBHOM MNPUHLMI 3TOTO PEXMMA 3aKIHOYAETCS B TOM, YTO HMYILECTBO,
HaXUTOE CyNpyramu B Ipollecce Opaka, SIBISETCS MX COBMECTHOM COOCTBEHHOCTHIO.
bonpmryto ponp B ONpeAcieHMH MOJEIW IPABOBOIO PETYJIMPOBAHHS HMMYLIECTBEHHBIX
OTHOLIEHUH CYNPYroB MNpHU 3aKOHHOM PEXKHUME HX HMMYLIECTBA WIPAaeT MPUHLIMII
PABHOIIPABUSL CYINPYIOB, 3aKPEIUICHHBIM B CEMEMHOM 3aKOHOJATENbCTBA Poccuiickoi
denepanum.

HecMoTpst Ha TO, 4YTO mpaBWja 3aKOHHOTO PEKHMMa HMYIIECTBA CYIPYrOB YK€
NOCTaTOYHO JABHO OIPENENICHbl B JICMCTBYIOIIEM CEMEHHOM 3aKOHOAATENILCTBE
Poccuiickon denepanuu, Npoa0IKaOT OCTABATHCSA BOMPOCHI JUCKYCCUOHHOTO XapakTepa,
KAacaroU[Mecsl MPAaKTUYECKOr0 NPHMEHEHUS YKa3aHHBIX IMpPaBWJ. YYUThIBas JaHHOE
OOCTOSTENBCTBO, a TAKXKE 3HAUMMOCTh HMYIIECTBEHHBIX OTHOILIEHUN CYNPYroB Cpeau
JIpYruX 0OIIECTBEHHBIX OTHOUIEHUH BbIOpaHHAs TeMa HACTOSLIEH paOOThl MPEACTABISETCS
AKTyaJIbHOM.

O0beKT BBINYCKHOH KBAJIM(PUKANMOHHONH padoThl — ypEeryJIMpOBaHHbIE HOPMAMHU
3aKkoHoAaTeabcTBa Poccuiickoit denepain 0011IECTBEHHBIC OTHOIIICHHS, BO3HUKAIOIINE B
CBSI3U C IPUMEHEHUEM 3aKOHHOTO PEKMMa UMYILECTBA CYIIPYTOB.
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Henr pabdorbl — fgaTh KOMIUIEKCHYIO MPAaBOBYIO XapaKTEPUCTUKY COCTOSHUS
IIPAaBOBOI'O PETYJIMPOBAHUS 3aKOHHOI'O PEXMMa MMYIIECTBA CYyIPYIrOB, C YYETOM aHaIu3a
IPaBOIPUMEHUTEIBHON IPAKTUKE B YKa3aHHOU c(epe 0OIIEeCTBEHHBIX OTHOLIEHUI.

IIpeanmer pabdoTrbl — HOpPMBI 3akoHomarenbcTBa Poccuiickonn  denepanuu,
YCTAHABJIMBAKOIINAE IMPABWIA 3aKOHHOIO pPEXMMa HMYIIECTBA CYIPYroB, Hay4dHas M
ydeOHasi TUuTeparypa, a Takke MaTepuaibl Cy1e0HOM MPAKTUKU B paccMaTpuBaeMoi cepe
UCCJIEIOBAHMSI.

JlocTrxeHne MOCTaBIEHHOM 11eJH 00YCIOBIMBAaET HEOOXOAMMOCTh TOCIEI0BATEIBHOTO
pELIEHNs CIEIYIOMNX 3a4a4:

- W3JIOKATh WCTOPUIO PA3BUTHSA IPABOBOTO PETYIMPOBAHUS HMYIIECTBEHHBIX
OTHOILIEHUM Cynpyros B Poccuu;

- PacKphITh ~ NOHATHE  3aKOHHOTO  pEXMMa  HMYyILIECTBA  CYNPYroB  IIO
3aKOHOJATENbCTBY Poccuiickoii Penepanny; a TakkKe BOIPOCHI, KACAIOIIMECsS MOPSAKaA
BJIAJICHUS, TIOJIB30BAaHUS M PACHIOPSKEHHSI COBMECTHON COOCTBEHHOCTBIO CYIIPYIOB;

- JaTh XApaKTEPUCTUKY HWHAMBUAYAJIbHOTO HMYILECTBA Ka)XIOr0 U3 CYIpPYroB, a
TAK)K€ MOPSIIKA MPU3HAHUS TAKOTO UMYIIECTBA UX COBMECTHOM COOCTBEHHOCTBIO;

- UCCJIEI0BaTh MOPSAAOK pasaena OOUIero MMYIIECTBa CYNPYroB Ha OCHOBAHHMH
COTJIALLIEHUS O pa3zelie UMYILECTBA, 3aKIF0UEHHOT0 OpayHOro JOroBOpa, a TAKXKe B CYE;

- U3YYUTh IOPSAJOK OIpENEICHUE CYIPYKECKMX IOJIEM IpU pasiene MMYLIECTBa
CyIPYIOB.

Crenenp Hay4yHO# pa3padoTaHHOCTH: BONpOCHl peryampoBaHusl 3aKOHHOTO peXuMa
MMYLIECTBA CYIPYTOB IO 3aKOHOAATENbCTBY Poccuiickoi Penepannu HEOTHOKPATHO
ABJISUIACH MTPEAMETOM HCCIEAOBAHUS B pabOTaX OTEUECTBEHHBIX CIIELMAIMCTOB B 00JIaCTH
CEMENHOTO U TpakIaHCKOro npaBa. B TeopeTHdeckyro OCHOBY HAcTOALIEH padOThl ObLIN
ITOJIOKEHBI TPYAbl TAKUX aBTOPOB Kak AHToKonbckass M., I'pumaesa /[.C., ['pumaes C.I1.,
NBanoB A.A., Ky3nenosa .M., Huzamuea O.H., Hukutuna B.I1., [Tuenunuesa JI.M.,
CnenakoBa A.B., Uedppanona E.A.

B kauecTBe MeTO/10/10rH4eCKO OCHOBBI HCCJAEAOBAHMS ObLIM MCIIOIb30BaHbl TaKUe
METOJIbl, KaK HCTOPUKO-TIPABOBOM, CPaBHHUTEIbHO-TIPABOBOM, (OPMAJIbHO- JIOTUYECKUIA,
aHaJM3a U CUHTE3a U HEKOTOPBIE IPYTHE.

Pesynbrarel paboOThl HMMEIOT NPAKTHYECKYH 3HAYMMOCTB, COJEpKAaT BBIBOIbI,
[IPAaKTUYECKUE PEKOMEHJALMM U INPEJIOKEHUS aBTOpa II0 COBEPIICHCTBOBAHUIO HOPM
IPAKIAHCKOIO M CEMEMHOIO IpaBa, KacarlolMXCs 3aKOHHOIO peXuMa HMYILECTBa
CyIPYIOB.

[Ipn Hanucanum pabOTHI uUCHOJIb30BaHbl: mojoxeHUss Konctutrynmuu Poccuiickoi
O®enepauun, Cemeitnbiii u ['paxaanckuil kogekcbl PO, npyrue denepanbHble 3aKOHBI U
UHbIE HOPMATHUBHO-TIPABOBBIE aKThl, YYEOHUKH, ydeOHbIE MOCOOUs, MOHOrpaduu 1Mo
IPXJAHCKOMY TpaBy, CTaTbM MEPUOJUYECKON JUTEpaTyphl MO H3ydyaeMou mpobdieme,
NPUKJIaJIHAS JINTEPATYpA.

CTpyKTypa BBINIYCKHOH KBATH(UKANMOHHON PpadoThl: paboTa COCTOMT U3
BBEJICHUS, TpPEX pa3lesioB, JOTMYECKH TMOJACNEHHBIX Ha maparpadpbl, 3aKIOYEHHUS HU
OuOmorpauIecKoro CImcKa.



1 OBHIAA XAPAKTEPUCTUKA 3AKOHHOI'O PEXXUMA UMVYIIECTBA
CVYIIPYT'OB KAK ITPABOBOI'O UHCTUTYTA

1.1 UcTopuyeckne  acneKTbl  Pa3BUTHS  NPaBOBOIO
peryJiMpoBaHusi UMYIIeCTBEHHBIX OTHOIIeHHii cynpyroB B Poccun

[TpoGiemMe MpaBOBOTO PEryIMpPOBAHUS MUMYIIECTBA CYNPYTrOB HA CETOAHSIIHUN JCHD
YACIEHO O4YEHb IPUCTAIBHOE BHHMAaHWE, 3Ta TEMa JOCTATOYHO AaKTyalbHas, U €U
MOCBAILLIEHO MHOTO TPYAOB OTEYECTBEHHBIX NpaBoBeAOB. Oco0oe BHUMAaHHE YAEICHO
aHaJIM3y MEXAaHU3Ma PEryJIMPOBAHUS MMYLIECTBEHHBIX OTHOLIEHUN CYIPYrOB, KOTOPBIE
OIPEEIICHBl HOPMaMHU POCCUMCKOTO ITPAaBOBOT'O 3aKOHOIATEIIbCTBA.

B Poccun npaBoBo€ peryampoBaHUE UMYIIECTBEHHBIX OTHOIIEHUN CYIIPYTrOB Ha BCEM
NPOTSHKEHUU CTAHOBIICHHS M Pa3BUTHS PYCCKOM TOCYJaPCTBEHHOCTH MPETEPIIENIO Pa3HbIE U
HE BCerja TapMOHMYHBIE HW3MEHEHHUs. OTO BaXHBIM (AaKT B HCTOPUU POCCHUICKOMN
IOPUCTIPYAEHLIUM.

HcTokn 3apoXIeHUss U Pa3BUTHUS HUCTOPUM CEMEHWHOIO IPaBa CUUTAIOT IOJHOCTHIO
CBSI3aHHBIMHU C MOJIUTUYECKOUN ncTopueint Poccuun, KoTopass KOpHAMU MHOTUX BEKOB YXOJHUT
IyOOKO K HMCTOKAM 3apOoXIEHUsT M CTAHOBJIEHUs poccuiickoro obmectBa. Jlaer
BO3MOKHOCTh MPOCIEIUTh OCOOYI0 pOJib, KOTOPYIO CBITpajo XPUCTHAHCKOE OOILECTBO
BMECTE C ILEPKOBHBIMHM CIYKHTEISIMU C ILEIbI0 CTAHOBJICHHUS TEPMHHA «CEMEWHBIE
MPaBOOTHOLIEHUS», YKa3bIBasi Ha XapaKTep PyCCKOro OOIIECTBa U €ro B3aMMOJACIHCTBUE C
roCyJIapCTBOM H LIEPKOBBIO.

PaccmarpuBast BOIIpoC MMYIIECTBEHHBIX OTHOLIEHWH, KOTOPBIE IMPOUCXOIUIN MEXKITY
CyNpyraMmH Mociie BCTYIUIEHHS] B OpaK, MOKHO YBUIEThH ONPEIECICHHYIO 3aKOHOMEPHOCTb.
Hampumep, o0beM mpaB Ha HMYIIECTBO C CamMOro Hadaja 3apOKICHHUSI CEMEHHBIX
OTHOIIEHUN ObUT pPa3IUYHBIM; OH HW3MEHSJICS IO MCTEYCHHH BPEMEHHU JOBOJBHO
He3HauuTeabHO. Clie0BaTeIbHO, TOBOPS 00 ONpEeIeHUH CEMEIHBIX OTHOILIEHUH B IIPaBe,
HauyWHasi C JPEBHUX BPEMEH U MO CErOAHSAIIHMN JEHb IIPU3HAETCSA JTOBOJBHO-TAKU
CIIOPHBIM MOMEHTOM. B HEKOTOpBIX CTpaHax TakOW OTPACIH, KaK CEMEMHOE MpPaBO HET
BooOme. KitoueBol mMpakTHUECKUil METOA, KOTOPBIM TO3BOJISIET  OCYIIECTBIISTH
pPETYJIMPOBAHUE C IOPUINYECKOM TOYKH 3PEHHUS CEMEMHBIX NPAaBOOTHOLICHHWH, 3TO
rpaXIaHCKO-TIpaBOBOM MeTol. Tpamuiius oObEeIUHIThL CEeMEHOE MPaBO C IpaKAaHCKUM
nmpaBoM ObUla 3aJlokeHa BO BpeMeHa ['paxagaHckoro kogexkca @OpaHIMM, HayuHas
c1804 rona craBumiero oOpa3noM, Ha KOTOPOM OBUIM TOCTPOEHBI MHOTHE KOJEKCHI
Jlatuackoit Amepuku u Llentpanbsaoit EBpornber XIX—-XX BekoB. Ha ceromnsmnuii neHb
NoHsATHE Opaka Ha IOPUIMYECKOM YPOBHE HE ompeneieHo. B HayuHOM nurepaType
HaumOoJiee pacHpoCTpaHEHHBIM TOT TMOAXOJ, KOTOPBIA MOApa3yMeBaeT moja Opakom
CBOOOJTHBIN, TOOPOBOJIBHBIA W PABHOMPABHBIA COIO3 MYXYHHBI W JKEHIUHBI, KOTOPHIN
OCHOBAaH Ha YYyBCTBAaX B3aUMHOMW JIFOOBH, YBa)XKCHUS; KOTOPBIM 3aKIIOYACTCS B OpraHax
3aIIMCH AKTOB IPAKTAHCKOIO COCTOSIHMS C LIEJIBIO CO3aHUSI CEMBU; KOTOPBIM MOPOKIAET
B3aMMHBIC MTPaBa U 00sI3aHHOCTUCYTIPYTOB.

OCHOBHBIC TPHUHIUIBI TOCTPOCHUS OpaYHO-CEMEMHBIX OTHOIICHWM, B TOM YHCIIE
MMYIIECTBEHHBIX, OBLIM TPOBO3TJIAIICHHl W 3a(UKCUPOBAHBI B TEPBBIX JIEKpeTax
CoBeTckoii B1acTu 0 Opake U CEMbE U B CEMEMHBIX KOJEKCaX.

beina cdopmupoBana 0aza, Ha OCHOBE KOTOpOW (OPMHUPOBAINCHL M Pa3BUBAIUCH
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CEMEMHbIE OTHOUIEHUS HOBOT'O THUIIA.

VYxe B mepBble TOAbl COBETCKOW BJIACTH B YHUCJE KIIOUYEBBIX TOCYJIapCTBEHHO-
MOJIMTUYECKUX BOMPOCOB OBLIN PELIEHBI BOMPOCHI, KOTOPbIE OB CBSI3aHBI C MPABOBBIMU
OCHOBaMH Opaka U CEMbH.

B nexabpe npunsitue nekpera «O rpakJaHCKOM Opake, O JETAX U O BBEJICHUM KHUT
aKTOB TPAXJTAHCKOTO COCTOSTHUS» U JiekpeTa «O pacTopKeHUH Opakay, a TakKe MPUHSATHE
B 1918 r. Koaekca 3akOHOB 00 akTaxX I'PakJIaHCKOTO COCTOSIHMS, OpayHOM CEMEHHOM H
OTIEKYHCKOM TpaB€ TOBOPUJIO O TOM, YTO OTHOLICHHUSI MEXIY CyHpyraMu JOJKHBI OBITh
MTOCTPOEHBI HA COBEPIIEHHO MHOM OCHOBE, YeM 3TO ObLIO 110 peBostounu [17; C.9].

BepostHee Bcero, 4To BO BCE€ BpPEMEHA COCTOSHHE CEMbU W H3MEHEHHsS OpayHO-
CEMEMHBIX OTHOILICHUI ONpeenseT MOJIUTHKA FOCy1apCTBa, U3MEHEHHE ee 1enei. OTHuM
W3 TPOSIBIICHUH TOCYIapCTBEHHOW HICOJIOTHH COBETCKOTO TIepruoAa ObUIO BHIBEICHUE
CEMEUWHBIX OTHOIICHWI W3-TIOJ BIUSHUS LIEPKBU, KOTOpas Ha TPAAUIMOHHOM YPOBHE UX
perynupoBaina [34; C.93].

[TosiBnenue Kojekca 3aKk0HOB 00 aKTax Ipa)JaHCKOTO COCTOSIHUSI, OpauHOM, CEMEHHOM
U OmneKyHCKOM mpaBe 1918 r. 00ycioBlIeHO He OOBEKTUBHBIMU MPUYMHAMU U PA3BUTHEM
OOIIIECTBEHHBIX OTHOIICHHWM, a T€M, YTO B CBA3U C OTMEHOW YacTHOM COOCTBEHHOCTH
IPKJAHCKOE TPABO IMPU3HABAIOCH OTMEPIIUM; HUKTO HE COOMpAJICS €ro BO3POXKAATh.
CemeiiHble OTHOIICHMSI HYKHO OBUIO YpPETyJIHpPOBATh «IMO-HOBOMY», COOTBETCTBEHHO,
HY>KHO OBLJIO MPUHSTH OTAENbHBIN cemeitHbIi koaekc [9;C.30].

[lepBbie HEKpPETHI COBETCKOM BJIACTH YCTAHABIMBAIOT 00SI3aHHOCTH CYIIPYyTa COACPKATh
CBOIO HETPYJIOCIOCOOHYIO cymnpyry. Takke OHU TapaHTUPYIOT OXpPaHYy HUMYIIECTBEHHBIX
HMHTEPECOB CYNpPYTH, JaBas BO3MOXKHOCTh CYAYy PEIIUTh BOIPOC O TOM, JIOJDKEH JIU CYNPyT
U B KaKOM pa3Mepe [OCTaBISATh COJAEpPNKAHUE CBOEH CYINpyre Imocie Opakopa3BOAHOIO
npouecca. [lo AOpEeBONMIOIMOHHOMY PYCCKOMY 3aKOHOJATENbCTBY Opak HE co3/aBall
OOIMHOCTH HMyHIeCTBa CymnpyroB. IloCKOIBKY B JIMYHBIX OTHOIICHUSIX CYIpPYT
paccMaTpuBaics, KakK TJlaBa CE€MbHM, HMMYLIECTBEHHAs CaMOCTOSITEIbHOCTh CYIPYroB
BBICTYTIaJIa, KaK MpocTas (pOopMaIbHOCTb.

B HOBBIX COLMANBHBIX YCJIOBHUSX PEXKUM pa3AeIbHOCTH HMYIIECTBA CTAHOBUJICS
nporpeccuBHbIM. OH OBIT BBEJCH CeMENHBIM KoaekcoM 1918 1. 3a kKaxIpIM Cympyrom
OBLJIO 3aKpeIyIeHO TPaBO Ha pa3feibHOE HMMYIIECTBO HE CMOTPS Ha TO, KOrja 3TO
UMYIIECTBO OBLJIO TPUOOPETEHO: 10 Opaka uiu Bo BpeMs Opaka. Kaxxblii U3 cynpyroB He
OTBEYaJl CBOUM HMMYIIIECTBOM I10 JIOJIraM U 00s3aTenbeTBaM Apyroro cynpyra. Coxpansis
3a CynpyramMu IMOJHYI0 UMYIIECTBEHHYIO HE3aBUCUMOCTh, 3aKOH MPEAOCTABIISI UM MPaBO
3aKJII0YaTh MEXKIY COOOM JII0OBIE CHETKM HMMYIIECTBEHHOIO XapakTepa, KOTOphbIe HE
IPOTUBOPEUMSIA OBl 3aKOHY. 3/€Ch MPOBOAWIACH HJES PaBEHCTBA TMpaB CYNPYroB.
VYcranaBiauBas MPUHLMI TIOJTHOW pPa3/ieIbHOCTH HUMYIIECTBA CYNPYroB, 3aKOHOJATENb
UCXOJWJI U3 MHTEPECOB CYNPYTH, €€ BO3MOXXHOCTHU OBITH HE3aBUCMMOW B cembe. Ho B
JUTEepaType OTMEUEHO, UTO UCTUHHOM 11€J1bI0 ITOW HOPMBI OBLJIO CTPEMJICHHUE BIACTH BCEMHU
CpelICcTBaMH CTHUMYJHUPOBATh BOBJEYCHHE JKCHINUH B OOIIECTBEHHOE MPOU3BOJICTBO
[29; C.23].

[TepBblii coBeTCKUI ceMeiHbIi koaeke 1918 r. umen emie oJIHy OTIMYUTEIbHYIO YEPTY.
Ona cocrosuia B TOM, 4TO CyleOHas TpaKTHKa HE JaBajla HUKAKUX MPEUMYIIECTB
3aperuCTPUPOBAHHOMY Opaky mepen (hakTudeckuM. Takoe yTBEpkKACHUE MPOTHBOPEUMIIO
cratbe 52 K3AI'C, Ha OCHOBaHMU KOTOPOU TOJIBKO 3aPETUCTPUPOBAHHBIN B OT/IEJIE 3aMUCU
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aKTOB  TIPaXXIaHCKOTO  COCTOSHUSI Opak TOpOXKgan TmpaBa W OOSI3aHHOCTH
cympyros [34; C.25].

Crateeii 10 Konekca 3akoHOB 0 Opake, cembe 1 onieke PCOCP 1926 r. Obuta BBesicHUE
OOIIIHOCTh MMYIIECTBA CYNPYroB. B 3TOl cTaThe TOBOPUIOCH O TOM, YTO HMYIIECTBO,
KOTOPOE€ MPHUHAJJIEKAIO CympyraMm J0 BCTYIUIEHUSI B Opak, OCTaBajioCh pa3/elibHbIM MX
uMyiecTBoM. HMMymiecTtBo, KOTOpoe ObUIO HAXUTO CymnpyraMu B Tmiepuoja Opaka,
NPU3HABAJIOCH OOIIMM HMYIIECTBOM CYNPYTOB, a pa3Mep MpUHAAJEKAIICH KaXIoMy
CyNpyTy AOJMU B cilydyae criopa Obul onpenesieH cynoM. BBeneHne oOMHOCTH UMYILIECTBA
CYIIPYroB ObLTIO HEOOXOIUMBIM YCIOBHEM, T.K. )KEHIIIMHA YacTh BKJaJabIBaja CBOM TPy. B
JOMaIllHee XO35HUCTBO M BOCHHUTaHUE JeTeil. IMyIiecTBo ke, KOTopoe ObLI0 MPUOOPETEHO
Ha 3apabOTOK MY’Ka, CTAHOBUJIOCH €ro coOCTBEHHOCThIO Ha ocHoBaHuU K3AI'C 1918 r.
[Ipu pa3Bozme B pe3ynbTaTe >K€Ha MOTJIa OcTaTbesa 0e3 mmymiecTBa. [losTomy mpuHIUI
OOILIIHOCTH MMYIIIECTBA, KOTOPOE OBLIO HAYKUTO CYNIPyramMmu B epuoj Opaka, U pa3aesbHON
COOCTBEHHOCTH HAa UMYIIIECTBO, KOTOPOE MPUHAJIEKAIO CYIPYTy 10 BCTYIJICHUS B Opak,
nosyunn 3akperienue B K3o0bCO 1926 r., uTo HE0OXOAMMO NPU3HATH MPOTPECCUBHBIM
JUIs1 TOTO TIEPUOJIa BPEMEHH.

OOIIHOCTH CYNPYKECKOr0 UMYIIECTBAa BhIpa)kaja HE TOJIbKO BHYTPUCUCTEMHYIO POJIb
TpyJa KEHIIMHBI, HO ¥ BBICOKYIO COIIMAIBbHYIO IIEHHOCTb TaKOTO TpyAa, KOTOpoe ObLIO
MIOCTaBJICHO OOIIECTBOM U FOCYAapCTBOM B HOPMax OpayHO-CEMENHOT0 3aKOHO/ATENbCTBA
Ha pPaBHYIO CTYIIEHb C TPYJIOM B OOILIECTBEHHOM IIPOU3BOJICTBE.

OOIIHOCTh MMYyILIECTBA CYNPYroB — MPUHLUII, KOTOPBI B MEPCIEKTHUBE ONPEICITHII
MMYIIECTBEHHYIO cdepy ceMbu. VIMEHHO TpynoBas OCHOBa OOUIHOCTH CYNPYKECKOTO
MMYIIECTBA OOBSICHSAET JEJIEHHE UMYIEeCTBAa CYNPYroB Ha COBMECTHOE M JIMYHOE.
BeposiTHee Bcero, 100payHOe UMYIIECTBO OJHOIO U3 CYNPYTrOB HE MOKET ObITh MPU3HAHO
o0LIMM HMMYIIECTBOM, T.K. UCTOUHMKOM €ro 0Opa3oBaHHUsl ObUT TPYJ TOJBKO OJHOTO M3
CyHpyroB JI0 3akiitoueHus: Opaka. MiMy1iecTBo, KOTopoe ObLIO MOTYyYE€HO BO BpeMs Opaka B
nap au00 B TOpSAJKE HACIEAOBAHUS OJHUM U3 CYNPYTrOB, HE MOXET OBbITh MPU3HAHO UX
o0IIIMM WMMYIIIECTBOM, T.K. HICTOYHUK €ro OoOpa30BaHUs JIGKUT BHE CPEpbl COBMECTHOTO
BKJIa/ia CYTIPYTOB.

Takum 00pa3oMm, MO BBHIIMIEU3JIOKEHHBIM NPUYUHAM HCXOAUT TO, YTO YCTpaHEHUE
JIEJICHUS UMYIIECTBA CYIIPYTOB HA COBMECTHOE U Pa3AEIbHOE, U BEAECHUE €IUHOTO PEKUMA
OOLIHOCTH CYNPYKECKOI0 HMYyIIEeCTBa HE OyayT COOTBETCTBOBaTh HHTEpEcaM CaMuX
cynpyroB. Hapsiny ¢ mosiBI€HHMEM 3TOr0 MOJIOKUTEIBHOIO HOBIIECTBA CTOMT OTMETHUTH B
K30BbCO coxpanenuns crapsix nmpotuBopeunBbix HOpM K3AI ' Ca. [lo-nipexHeMy «TpyaoBOn
MPUHIUID OBLT KPUTEPUEM, HA OCHOBAaHUHU KOTOPOro (popmMupoBasiach cyneOHasi MpakTHUKa
OpU3HAHUA IOpUINYECKON cuibl 3a ¢daktnueckuMm Opakom. Ctathsi 12 K30bCO 1926 r.
OTHOCWJIA OOIIHOCTh BEIACHUS XO3SMCTBAa, COBMECTHOE COXHUTEIHCTBO, B3aUMHYIO
MaTepUAIbHYIO TMOAJECPKKY K OCHOBHBIM cOCTaBisitoliuM Opaka. Ilo Bceil BuammocTw,
COBETCKOE TOCYJapCTBO MPOAO0JDKAIO OOphOy C IEPKOBHBIM OpakoMm, IJIaHUPYS CO
BPEMEHEM OTKa3aThCA OTTOCY/IapCTBEHHOUN pEerucTpalni.

IIpu nmoaroroBke mpoekta I'paxnanckoro kogexkca CCCP B 1937 r. M.O. Peiixens,
KOTOPBIN pa3padoTall COOTBETCTBYIOIINI pa3/ien, B Te3ucax U pa3BepHyToit cxeme s VII
YacTH TMPOEKTa MPEIJIOKUI (OPMYIHPOBKY cTaThil 1 TiaBbl «OOIIHE TMOJOKEHUS» B
paznmene «O Opakey», KOTOpas COCTOsUIa B TOM, YTO Tpa)aaHe, BCTymaroniue B Opak,
o0s13aHBI 3aperucTpupoBaTh ero B opranax 3AI'Ca B mHTepecax rocyJaapcTBa U C IEJbIO
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o0JieryeHrsl OXpaHbl JIMYHBIX U UMYLIECTBEHHBIX IIPaB U MHTEPECOB CYNpyroB. Benenue
001Iero Xo3siicTBa CO BpEMEHEM IEPECTAET OBITh OMPEIEAIONEH YepTO BOSHUKHOBEHUS
UMYIIECTBEHHBIX NIPAB U 00S3aHHOCTEN CYTPYTOB.

Haunnaga ¢ npunstus Ykaza or 8 wutoisd 1944 1. HE «TpyJaOBOM NPUHLMIY, a
peructpanus Opaka MOPOXKIAET MMYUIECTBEHHBIE MpaBa W OO0S3aHHOCTU CYTNPYTOB.
JlanHblil (GakT SBUJICS OJAHUM U3 KIIOYEBBIX MEPONPHUITHI COBETCKOIO rOCyJapcTBa Ha
OyTH K MPUHATHIO CIEAYIONIMX 0oJiee MEpeloBbIX 3aKOHOAATEIHCTB O CEMbE. TaKUMU
HOPMAaTUBHBIMH akTamMu cTaimu OCHOBBI 3akoHOjAaTenbcTBa O Opake u cembe CCCP wu
pecniyomuk 1968 1. u Kogeke o 6pake u cembe PCOCP 1969 r. [56; C.103].

[TpuHIIMTT OOIIHOCTH WMYIIECTBA, KOTOPOE OBLJIO HAXUTO BO Bpemsi Opaka, U
pPa3IETbHOCTH COOCTBEHHOCTM HAa HMMYILECTBO, KOTOPOE NPHHAMIEKANIO CYHpYyry [0
BCTYIUIEHHS B Opak, JeiicTBoBal 10 NpuHATHS OCHOB 3aKOHOJIATEIbCTBA O Opake U CEMBE.
OH noxyuun 3aKpemieHne U pazButue B 3Tux OCHOBax, B MPUHATHIX HA UX 0a3ze KOAEKCax
0 Opake U ceMbe COIO3HBIX PECITyOIHUK.

PaHee 3aKOHOJATENBLCTBOM COIO3HBIX PECIyOJIMK pa3HbIM 00pa3oM periajy BOIPOC O
TOM, JIOJDKHO JIM MMYIIECTBO B ClIydae pasjiesia Bcerjaa ObITh MOJEICHO MOPOBHY MEXY
cynpyramu. Bompoc 0 I0msIX B MMYIIECTBE CYNPYrOB BO3HHMKAl TOJIBKO B Clydae
paszzena, T.K. UX 001as coOCTBEHHOCTb PU3HABAJIACh COBMECTHOM (J10J1€BOM).

Cratpst 12 OcHOB 3aKOHOJATeNbCTBA O Opake M CEMbE YCTAHOBHWJIA, YTO B CIydYae
paszesia UMYIIECTBA, KOTOPOE MPU3HABAIOCh OOIIEH COBMECTHOW COOCTBEHHOCTHIO
CYNpPYTOB, UX JOJU CUUTAJIUCh PAaBHBIMU. B OTAENBHBIX Cioydasx CyJ MOT OTCTYNHTb OT
Hayaja paBeHCTBa JOJIeH CynpyroB, Oeps BO BHUMAaHHUE UHTEPECHI HECOBEPILIECHHOJIETHUX
JETEeN WM 3aCITYKMBAIOIIUX BHUMAHUE HHTEPECH OAHOTO U3 cyrpyros [60; C.27].

B 1969 r. Bctymun B cuny ouepenHoid Koaekc o Opake u cembe PCOCP. B
COOTBETCTBHUM CO CT. 17 IaHHOTO JOKYMEHTa IpaBa U O00A3aHHOCTH CYNpPYrOB MOPOXKIAET
TOJIBKO TOT Opak, KOTOPbIA ObLI 3aKIIOYEH B TOCYIapCTBEHHBIX OpraHax 3aliCH aKTOB
IPaKJaHCKOTO COCTOsIHUA. VIMEHHO Takas HOpMa CYLIECTBEHHBIM OOpa3oM oOTiIMyaja
KobC PC®CP 1969 r. Ha ocHoBaHMHM HOBOIO KOJEKCa HMMYIIECTBO, KOTOPOE OBLIO
HAXKUTO CynpyraMu BO BpeMs Opaka, MpU3HABAJIOCh X O0IIEeH COOCTBEHHOCTHIO; CYNPYTH
MMEJIM paBHBIE MpaBa BIAJACHUSA, MOJb30BAHUS U PACHOPSHKEHUS TAKUM HMYIIECTBOM. B
cllydae paszfena HMYIIECTBAa, KOTOPOE SBISJIOCH O0IIel COBMECTHOM COOCTBEHHOCTBHIO
CYNpyroB, UX JOJHM IpU3HABaauch paBHbIMU. Cyl B JAHHOM Cilydyae pelai, Kakue
npeaMeTsl MOJJIeKaT Iepenadye KaxaoMmy u3 cynpyroB. [lns TpeGoBaHus O pasnene
MMYIIECTBA, KOTOPOE CUYMTAJIOCh OOIIEH COBMECTHOM COOCTBEHHOCTHIO pPa3BEIICHHBIX
CyHpYroB, yCTAHABIUBAJICA TPEXJIETHUM CPOK NCKOBOM naBHocTH [13; C.62].

NmytiecTBO, KOTOpOE MPUHAMJIEKATIO CYNpyraMm A0 BCTYIUIEHHS B Opak, MOJy4EHHOE
UMHU BO BpeMs Opaka B Jap JIMOO B MOPSAKE HACIEAOBAHUS, CYUTAETCS COOCTBEHHOCTHIO
Kaxaoro u3 Hux. [lo o0s3arenbcTBaM OJHOTO M3 CYNPYrOB B3BICKAHHE MOXET ObITh
oOpalieHo TOJIbKO Ha €ro JUYHOE€ HMYIIECTBO M Ha JOJI0 B O0OIIEed COBMECTHOM
COOCTBEHHOCTHU CYNPYTOB, KOTOpas eMy NMPUUHUTATIACh Obl P pa3jieie UMYIIECTBA.

Hopwmbr Konekca o Opake U cembe Takke yCTaHABIMBAIM OOS3aHHOCTH CYIpPYIOB B
MaTepUaJbHOM IUIaHE MOJJCPXKUBATh APYr Jpyra. B cyneGHOM mopsiake MMEIOT MpaBo
MOJIyYUTh MaTepuajbHOE COJEp)KaHUE HETPYIOCHOCOOHBIM W3 CYNpyroB, >KEHIIUHA B
nepuoj; 6epeMEeHHOCTH U B T€UEHHE TpeX JIET MOCNE POXKIEHUS peOeHKa, Hy KIaloIUncs
CYIIPYT, KOTOPBIA OCYHIECTBIIAET YXOJ] 32 peOCHKOM-UHBAIUAOM B Bo3pacte 10 18 ser uian
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o0IMM peOEHKOM-UHBAIHUIOM C JETCTBA | rpymIbI.

Ha ocnoBanuu crateu 27 Kopexca o Opake M ceMbe, CyJ MOXET, MPUHUMAas BO
BHUMAHHE HEMPOJOJDKUTEIBHOCTh CpOKa TMpeObIBaHUS B Opake WM HEIOCTOMHOE
MOBEJCHUE CYNpPYTa, TPEOYIOIIETO BHIIIATH €My MaTEepPUAILHOTO COACP>KaHUs OCBOOOIUTD
JIPYroro cymnpyra oT oOOsS3aHHOCTH IO €ro cojep:kanuio. Pasmep cpenctB, KOTOpbIE
B3BICKMBAIOTCSI HAa COAEPKAHUE CYIpyra, ONPEAENSETCS HUCXOAs W3 MaTepHalbHOTO
MOJIOKEHUST 000MX CYIIPYTOB B TBEPAOU JIEHEHKHOU CyMMeE.

Cnenyer cnenate BbIBOZ, 4TO0 KoBC PC®CP 1969 r. nonpoOHee, MO CpaBHEHHIO C
MPEABITYIIMMHA  CEMEWHBIMM  KOJEKCaMH, OCYIIECTBISJI IPAaBOBOE  PETYIMPOBAHUE
MMYIIECTBEHHBIX OTHOIIEHUN MEXy CYIIPYTraMu.

Monmudukanuss WHCTUTYTa OOIIEed COBMECTHONW CTOMMOCTH HMMYIIECTBA CYNpPYTOB B
ATOT NEPHOJ HAa JOTOBOPHBIX Hadasiax OblIa HEAOMyCTUMOW. IMEHHO peXuM OOIIHOCTH
CYHPYKECKOTO UMYILECTBA SBISICA IO COBETCKOMY 3aKOHOJATEIBCTBY IJIABEHCTBYIOIINM,
UMIIEPATUBHBIM UHCTUTYTOM 0€3 BO3MOKHOCTU KaKUX-TO U3MEHEHUHN IO JIOTOBOPY MEXKIY
cynpyramu. Ilo mepe pa3BUTHSA COBETCKOTO IOCyAapCTBa, BOSHUKHOBEHUs Pa3HOro pojaa
CEMEHHBIX MPOOJIEM, Cpear KOTOPBHIX HAXOAWINCh CBSI3aHHBIE C MMPABOBBIM O0ECIIEYCHUEM
UMYIIECTBEHHBIE MPABOOTHOILIEHHUS CYNPYTrOB, HAKAIUIUBAJICS KAaK MOJIOKUTEIbHBINA, TaK U
OTPULIATENBHBIX OIBIT UX FOCYIAPCTBEHHOTO PETYIUPOBAHUS.

B nocnegnue roas mpaBoBasi 6a3za pocCUIICKOM TOCYIapCTBEHHON CEMEWHOMN MOJIMTUKU
Oblja MOMOJHEeHa MepeyHeM HOBBIX JoKyMeHTOB: Konctutyuuss PO 1993 r., Cemelinblit
kojiekc PD 1996 r. [4], Denepanbubiii 3akoH «O0 akTax rpaxgaHCKOTO COCTOSTHUSD)
1997 r. [5], Ilocranosnenue I[lnenyma BepxoBnoro Cymga PO «O mpumeHeHHH cyaamu
3aKOHOJATEILCTBA MIPU PACCMOTPEHUU JIeNl O pacTopkeHuU Opaka» oT 5 Hosa0ps 1998 r.
Ne 15 [7]. OcHOBHBIM 3aKOHOJATENbHBIM aKTOM B c(epe CEeMEWHbIX OTHOLIEHUMN
npusHaercs ceiuac CemelHbld koneke P®, kotopsiii gerictByeT B Poccuun ¢ 1996 rona.
JIaHHBIA TIPAaBOBOM aKT OMNpENEeiseT BCK CUCTEMY CEMEWHOr0 3aKOHOJATENIbCTBA,
CUMTAETCS  OCHOBOMOJararmolmuMm (¢eaepaibHbIM 3aKOHOM B cdepe  IMpaBOBOTO
pEryJIMpOBAaHMS CEMEMHBIX OTHOIIEHUH. ETO MPUHATHE CTal0 3HAYUTEIbHBIM I1ArOM BCJIE]
3a HOBbIM | paxknanckuMm kogekcoM P® Ha myTu co3maHus pa3BUTOM ITPABOBOM CHUCTEMBI,
KOTOpasi COOTBETCTBYET CKJIAJbIBAIOIIMMCA B POCCHMCKOM TOCYyAapCTBE HOBBIM
SKOHOMHMYECKHUM M COLMAIbHBIM OTHOIIECHUSIM.

Cemeiinbiii kojiekc P® comepkuT OOJBbIIOE KOJIMYECTBO HOPM, KOTOpBHIE paHee He
MMEJIM MECTO B MPEKHUX 3aKOHOAATEIbHBIX HOPMATUBHBIX aKTaXx.

B coorBerctBum ¢ CK P®, yqaCTHUKM CEMEMHBIX OTHOLIEHUN B PaMKax, JOITYCKAaeMbIX
3aKOHOM, MOTYT OINPEAENIUTD JIJIsl ce0sl FOpUIMYECKUe MpaBa U 003aHHOCTH B JOTOBOpPAxX U
cornamenusx. [Ipu 3akinroueHnn JOroBopa NpUMEHSI0TCS OOIIUe MOJI0KEHUS O JOTOBOPE,
3aKperuieHHble B riaBax 27-29 I'paxnmanckoro Kogekca P®, ecnu 370 HE mpOTUBOPEUYUT
CylIecTBY ceMerHbIX oTHOWEeHui [10; C.117].

Takum 00pa3om, peryjaupoBaHUe MpaBa COOCTBEHHOCTH CYNPYTOB MPOILIO JTIOBOJIBHO-
TaKW JOJTUN dTan (popMupoBaHus. 3aKOHHBIA PEKUM UMYIIECTBA CYNPYTrOB OB BIIOJIHE
000CHOBaHHO JIOTIOJIHEH JIOTOBOPHBIM, YTO SIBUJIOCH IIIATOM BIIEPE] B PA3BUTHH CEMEHHOTO
Y TPaXXJIAHCKOT0 3aKOHOJIaTENIbCTBA.
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1.2 TlonsiTHe 3aKOHHOI'0 Pe:KMMa UMYIIECTBA CYNPYTroB M0 3aKOHOAATENbCTBY
Poccuiickoit @enepauuu

[Ipexxne Yem paccMOTPETh IMOHSATUE 3aKOHHOIO pEeXHMa HMMYLIECTBA CYINPYTOB,
HE00XOJAMMO ONPENIETUTh, UTO TAKOE UMYILECTBO.

Wtak, uMyIiecTBOM NpHU3HAETCS MaTepuaibHash OCHOBA JKM3HU JIOOOTO 4YeTOBEKa.
[Ipeanonaraercs, 4YTO KaXKIbIM TpakKJaHUH CUMTAETCS OOJagaTeNieM KaKOTo-TO
KOHKPETHOTO UMYLIECTBA, KOTOPOE OINPEIEIECHO MAaTepUAIbHBIM SKBUBAJIEHTOB. B Teopuu
Y Ha MIPAKTUKE OTCYTCTBYET OAHO3HAYHOE TOJIKOBAHUE TEPMHUHA «UMYILIECTBOY.

[loxq wumyliecTBOM NOHMMAIOT BEIM, KaKME-TO HeMaTepuaibHble OJjiara, a Takke
UCKJIIOUMTENbHBIe mpaBa. CrpaBeiuBoe yTBepkaeHHe Obulo BbickazaHo JI. Jlamau,
KOTOPBIM 3aMETHJI, 4YTO «HH B OJHOM M3 POCCUICKHX OTpaciied IpaBa, HU B
MEXIYHAPOJHBIX ~ HOpMax HE  Jaercsd  JIEraJbHOTO  ONpPENEJICHUS  IMOHATHA
«UMyLIeCTBO»[48]. 3aKOH MPEeAOCTaBIAECT CyNpyraM MpaBo BbIOOpa peXMMa UMYLIECTBA
CYINIPYTOB, T.€. KAK OHU OYJIyT ONpenessaTh cBou MmylecTBeHHbIE TPAaBOOTHOIIEHHUSI.

B poccuiickoM ceMEMHOM IIpaBe 3aKpPEIUICHBI JOTOBOPHOM M 3aKOHHBIA PEXUM
MMYILECTBA CYIIPYTrOB, KOTOPBIE periaamMeHTHpoBanbl rnaBod 7 u rinaBol 8 CK P®. Ha
OCHOBAHUU JJAHHBIX CTATEW CYNpPYrd UMEIOT MPaBO HA 3aKI0YEHUE OpayHOro JA0roBopa, B
KOTOPOM OIIPENEISAT CBOM MMYUIECTBEHHbIE MPABOOTHOLICHUs (MpaBa U OOS3aHHOCTU B
nepuosa Opaka U (WJIM) TOCE €ro PACTOPKEHUS) UCXO/ U3 KOHKPETHBIX 0OCTOSTENIbCTB.
NHbIMH cllOBamMU, B JOTOBOPE OMNPEAEISAIOTCS, KAKWE€ KOHKPETHO BEIIM IPUHAIJIEKAT
KaxaoMy u3 HUX. COBEpIIEHHO HE 00s3aTelbHO, YTOObI CTOMMOCTH JOJIEH CYNpYyroB
ObLIapaBHa.

B cnyuae, ecnu Takod AOroBop HE OBbUI 3aK/IIOYEH, TO 3/€Ch OyIeT AeicTBOBATH
3aKOHHBIM pEeXUM. 3aKOHHBIA PpEXKHM CUUTAETCA NEPBUYHBIM IO OTHOIICHUIO K
JOTOBOPHOMY. OTUM ompenensercs TexHuueckoe pasmenienne ero B CK PO mepen
JIOTOBOPHBIM PEXUMOM, U TOT (DAaKT, 4YTO 3aKOHHBIA PEKUM SIBJIIETCS YHHUBEPCAIbHBIM (OH
JENCTBYET TOTr/la, KOrAa OpayHblil JOrOBOp MEXKAY CyNpyraMu 3akitoueH He Obut). To ecTh
C caMoro Hayaja JACHCTBYeT MNpe3yMMIMs 3aKOHHOTO peXHMa HMMYLIECTBA, U
TOJIbKOECIUCYTIPYTUCTICLIMATIBHOOOTOBOPUIMCBOMMMYIIIECTBEHHBIETIPABOOTHOILLICHUS u
3aKpEeNuiM UX JI0TOBOPOM B JIOJDKHOM (DOopMe, 3aKOHHBIM PEeXUM OTCTyHNaeT Ha BTOPOM
IJ1aH.

B n. 1 cr. 33 CK P® pano nerajibHOE€ MOHSATHE 3aKOHHOTO pEKMMa WUMYIIECTBA
CYNPYTOB: «3aKOHHBIM SIBIIIETCS PEKHM COBMECTHOW COOCTBEHHOCTW». IIpm 3TOM Takoit
pexuM Ha ocHoBaHUHU 4. 2 1. 1 c¢T. 33 CK P® neiicTByeT TONBKO TOTAa, KOT/Ia OpadyHbIM
JIOTOBOPOM HE YCTAaHOBJIEHO MHOE TMOJOXeHHe. PeXumM COBMECTHON COOCTBEHHOCTH
OTIpeENsAeTCS TPaXIAaHCKUM 3aKOHOJATENIbCTBOM, Kak o00Ias CcOOCTBEHHOCTh 0e€3
ompeneneHus JOJIU KaKI0To cOOCTBEHHUKA (00 ATOM roBoputcs B 1. 2 cT. 244 'K PD).
Y4yacTHUKH COBMECTHOM COOCTBEHHOCTHM COOOIa BIAJICIOT W TOJIB3YIOTCS OOIIMM
UMYILECTBOM. Takoe MMYIIECTBO MPUHAJICKUT OJHOBPEMEHHO HECKOJIbKHUM JinliaM. [lpu
COBMECTHOI COOCTBEHHOCTH Ka)Xbli U3 COCOOCTBEHHUKOB UMEET MPaBO Ha UMYILIECTBO.

Takum o0Opa3oM, IpaXKJaHCKUM M CEMEHHBIM 3aKOHOJATEIbCTBOM YCTAHOBJIEHO, YTO
€CJIM IOTOBOPOM HE MPEAYCMOTPEHO UHOE, TO MO YMOIYAHUIO IEUCTBYET 3aKOHHBIM PEXKUM
UMYILIECTBA — COBMECTHOW COOCTBEHHOCTH, T.€. CYNPYT'M HMEIOT paBHbIE IpaBa Ha
COBMECTHOE UMYILIECTBO.
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B03MOXHOCTh TOTOBOPHBIX OTHOIIEHUN MEXIYy CYNpyramu eme OoJiblie COMMKaeT
ceMelHOe MpaBo C IpakJaHCKUM MpaBoM. Pacmimpenue cdepbl rpakaaHCKO-IPABOBOTO
PETryJIMPOBAHMS CEMEWHBIX OTHOIICHHN — 3TO COBEPUIEHHO E€CTECTBEHHOE M HOPMAJIbHOE
SBJIEHUE B YCIOBUSX MIEPEX0/Ia K PIHOYHON SIKOHOMHUKE. OTHOIIEHUS MEXIY CYIIPYTraMH MO
MOBOJly HUMYIIECTBA B CUJIy HJACOJOTHYECKUX (HAKTOPOB HA TMPOTHKEHHUH MHOTUX
JECATUICTH OBLTM HMCKYCCTBEHHBIM 00pa3oM OT/AENEeHbl OT cdepbl JIeHCTBUS
rPAXKIAHCKOTO TIpaBa, YTO IMOPOXKAAJIO CIOPhl W JHUCKYCCUU MEXAY YYEHBIMH U
npakTukamu. Cero/iHs OTHOIIECHHS MEX]y CYIIPyraMH 110 MOBOJLY UMYILECTBA, a TAKXKE BCE
OTHOILLIEHUS, KOTOpPBIE CBSI3aHBl C NPUHALICKHOCTBIO HMYLIECTBA, YPETYJIUPOBAHBI
HOpPMaMH MpaBa COOCTBEHHOCTH Y 3aKPEIJIEHbI B CBOMX OCHOBHBIX NO3uliusax B 'K PO.

CeMeiiHOE 3aKOHOJATENBCTBO IPU YPETYJIHMPOBAHUH HMYIIECTBEHHBIX OTHOLIECHUI
MEXIy CYIpYyramu OTpakaeT WX OCOOCHHOCTH M CHEeUU(PUKY KaK OTHOIICHHH CEeMEWHBIX,
YTOUHSIET U PA3BUBACT IOJIOKEHHUs, KOTOPBIE NMPENYCMOTPEHBI B I 'pa’kIaHCKOM KOJEKCe
P® [19; C.36].

Hopmer CK P® oOTaensHO yCTaHaBIMBAKOT, YTO IIpaBa CyNpPYIOB BIAJETh,
IIOJIB30BATBC W PACHOPSKATBCA  UMYIIECTBOM, KOTOPOE  SABJISAETCS  COBMECTHOM
COOCTBEHHOCTBIO UJICHOB KPECTBSIHCKOTO ((epMepCKOro) Xo34icTBa, ONpPEIEISIIOTCS
cratbsmu 257 u 258 'K P®, B KOTOpPBIX yCTaHABIMBAETCS, YTO UMYIIIECTBO KPECTHIHCKOTO
(pepmepckoro) xo3siicTBa NPUHANJIEKUT €ro 4iIeHaM Ha T[paBe COBMECTHOM
COOCTBEHHOCTH, €CJIM 3aKOHOM WJIM JOTOBOPOM MEXKIy HUMH HE YCTAaHOBJIEHO HHOE.
OOBEKTHI, KOTOpPBbIE 00ECIIEYNBAIOT CENBCKOX035MCTBEHHOE MTPOU3BOACTBO, IOKA3aHbI B CT.
257 'K P®. K HUM OTHECEHBI: MPEAOCTABICHHBIN B COOCTBEHHOCTh 3TOMY XO3SMCTBY WU
MPUOOPETEHHBIN 3€MENIbHBIA YYacTOK, HACaXIACHUS, XO3UCTBEHHbIE U MHBIE MMOCTPOUKH,
MEJMOpPAaTUBHBIE W JIPYTU€ COOPYKEHHs, NPOIYKTUBHBIA W pabouuid CKOT, MNTHIIA,
CEJIbCKOXO3SIICTBEHHAs: W HMHAas TEXHUKAa U OOOpyJOBaHUE, TPAHCIOPTHBIE CPEICTBA,
MHBEHTAph U APYroe UMYIIECTBO, MPUOOPETEHHBIE ISl XO35MCTBA Ha OOLIME CPEJCTBA €T0
yiieHoB. K 0011eMy HMyI1IeCTBY KPECThSIHCKOTO X03sIiICTBa OTHECEHBI IIJI0/IbI, TPOIYKIUS U
JOXO/bI, KOTOPBIE IOJIYYEHBI B PE3YyJITATE XO3SMCTBEHHOU HeATesbHOCTH. [lonb3oBaHue
MUMYILECTBOM MPOUCXOJUT MO B3aMMHOMY COTJIACHIO BCEX YJIEHOB X03sHcTBA. CHENKH MO
PACIOPSHKEHUI0 HMMYIIECTBOM OCYLIECTBIIAET IUIaBa XO3dMCTBA WIM JpYyroe JIMLO [0
JNOBEPEHHOCTH.

Kak Bepno 3ameuaer M.I. MaceBuu, «1mo 3aKoHy, KpOMe€ COOCTBEHHOCTH YJICHOB
KPECThSIHCKOTO  ((pepMepcKoro) Xo3sHCTBA, CYNPYTH MOTYT HMMETh CBOIO OOIIYIO
COOCTBEHHOCTh Ha BEIlM, NMPUOOPETEHHBIE JISi CEMbU, JCHEKHbIE BKJIAAbl U JApPYTue
00beKThl. Kaxkaplii U3 CyNmpyroB MOKET UMETh B CBOE€H COOCTBEHHOCTH BEIIH, KOTOPHIE
OBLIIM TIOJTyYEHBbI UM IO HACJIEJICTBY, B TOM YKCIIE U BEUIU UHANBUAYAJIHLHOTO MOJIb30BAHUS.
CreoBarenbHO, B 3aBUCHUMOCTH OT BHJA M HA3HAYEHUS MMYILECTBA, MCTOYHUKA €TI0
OpPUOOPETEHHs Y YJIEHOB KPECThAHCKOrO ((hepMepcKOro) Xo3siiicTBa MOTYT OBITh pa3HbIE
npaBa Ha NpuHaexanee um umytectso» [50; C.181].

CoBMECTHBIM NPU3HAETCSI MUMYILECTBO, KOTOPOE ObUIO HAXKUTO CYHNPyraMH B MEPHOJ
Opaka. K TakoBOMy HMYIIECTBY MO>XHO OTHECTH JOXOAbl KaXXJIOTO M3 CYIPYIOB OT
TPYIOBOW  JEATEIIBHOCTH, MPEANPUHUMATENBCKOW  JEATEIIBHOCTH U PE3YJIbTaTOB
MHTEIJICKTYalIbHOM JESITEeIbHOCTH, MOJyYeHHbIE UMH NEHCHH, MOCOOUs, HBIE IEHEKHbIC
BBIIUIATHI, KOTOPHIE HE UMEIOT CIEHHUAIBHOTO LIEJIEBOr0 Ha3HA4YeHUs (K MpUMEpy, CyMMBbI
MaTepUaJIbHON MOMOIIM, CYMMBI, BBIIIJIAYEHHBIE B BO3MEIIEHHE yIepOa B CBSI3U C yTpaTon
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TPYJAOCTIOCOOHOCTH BCIIC/ICTBUE YBEUBS JTMOO MHOTO TIOBPEKICHUS 3I0POBhS U IPYTHE).

Takke K oOlIEMYy HMMYIIECTBY CYNPYTOB OTHOCST NMPUOOPETEHHBIE 3a CUET OOIIMX
JI0XOJ/IOB CYIIPYTOB JIBUKUMBbIE U HEJIB)KUMBIE BEIlIH, IICHHbIC OyMaru, mau, BKJIabl, JOJIU
B KamuTajie, KOTOpPble BHECEHbI B KPEAUTHBIC YUPEKICHUS WM B MHBIE KOMMEPYECKHUE
OpraHu3aluu, JI00e Apyroe HAXUTOE CYNpyramMu B IMepuoja Opaka HMYIIECTBO
HE3aBUCUMO OT TOTO, Ha UM KOTO U3 CYIIPYroB OHO MPUOOPETEHO MO0 HA UMS KOTO WU
KEM M3 CYNpPYTroB BHECEHBI JICHEkKHbIE cpeficTBa. OO0 ATOM rOBOpUTCS B IyHKTE 2 cTaThu 34
CK PO.

BoiBoabl mo paszgeny 1

Takum oOpazom, JIFOOOW MOXOJM, KOTOPBIA OBLI TMOJTYYEH KaXAbIM U3 CYNPYTOB,
OOBEKTBl TPAXAAHCKUX IpPaBa, KOTOpPbIE ObUIM MPUOOPETEHBI HA CPEACTBA OT JOXOJO0B
CYIIPYT'OB, OTHOCSITCSI K COBMECTHOM COOCTBEHHOCTH. B citydasx, korjna oauH U3 Cynpyros
M0 YBOKHUTEIHLHBIM MPUYMHAM HE UMEET CaMOCTOATEIHLHOTO J0X0/a, HO BEICT JOMAITHEe
X035IUCTBO, YXa)KHBAET 3a JIEThbMH, OH UMEET paBHbIE MpaBa Ha o0IIee uMyiiecTBo. Takoe
MoJIOKEHUE TpsiMO 3akperieHo B nyHkTe 3 cratbu 34 CK P®. Takum oOpa3om, Ha
3aKOHOJIATEJILHOM YPOBHE YPaBHUBAIOTCS MpaBa Kak padoTaroniero (Moydaroiero J0X0/1)
CyIpyTa, Tak U He pabOoTaIoIIEro.

[IpnoOpeTeHne KakIbIM U3 CYINPYroB B Mepuoj Opaka Kakou-InOO eIUHUIIBI
UMYIIECTBA HA JIOXOJIbI OT CBOCH JIEATEILHOCTH (J1aXKe €CJIM JIPYroi CyNnpyr HENMPUYacTeH K
ATOM TPYNOBOM, WHTEIUIEKTyalbHOW JHMOO MPEANPUHUMATEIHCKON JESTEIHHOCTH)
HE3aMEeUINTETIFHO BIICYET PACIpOCTPAHEHHE Ha 3TO HMMYIIECTBA MpaBa COOCTBEHHOCTH
APYTOTO CyIpyTa.

MoxxHO caenaTh CHEAYIOIIMM BBIBOJ IO JaHHOMY Borpocy. IIpeacrasisiercs
BO3MOXKHBIM C(HOPMYITHPOBATH COOCTBEHHOE OIpEIeTICHIE 3aKOHHOTO PEeXUMa UMYIIECTBA
CyNpyroB. OTO HOPMAaTHBHO OMNpEAEICHHAs COBOKYITHOCTh (DYHKIIMOHUPYIOIIUX B
€IMHCTBE U B3aWMOCBSI3M TMIPABOBBIX CPEICTB, KOTOPHIE OIPEAETSIIOT OOIIHOCTh
UMYIIECTBEHHBIX MPaB U 00SI3aHHOCTEH [IJIsi OMPEEIICHHOTO0 Kpyra CyObeKTOB, KOTOPHIC
obnmagaroT crnenupuYecKuM CEeMEWHO-TIPaBOBBIM CTaTyCOM, KOTOPBIE YCTaHABIMBAIOT
€IMHCTBO TOPSAKAa MPUOOPETEHUS, OCYIIECTBICHUS M PACIOPSHKEHUS UMYIIECTBEHHBIMU
mpaBaMu U 00S3aHHOCTSIMHU.

WTak, uMyIecTBO, KOTOPO€ OTHOCUTCS K OOIIEMY, MOXKET MOSIBUTHCSA JIBYMS MYTSMH.
[TepBbrit myTh: MpuoOpeTEHNE UMYIIIECTBA 32 CUET JOXO0JI0B OJIHOTO M3 Cynmpyros. Bropoii
NyTh: MPUOOPETEHNE UMYIIIECTBA 32 CUET OOIIMX JJOXOJIOB CyNpyroB. Jlaxke eciu y 0JJHOro
W3 CYNMPYTOB HET COOCTBEHHBIX JTOXOJOB, JOXOJBI IPYroro Cympyra CYMTAIOTCS OOITUMHU
JI0XO0JIaMHU.

Ecnu BHOBH 00paTUTHCA K MEPEUHIO MUMYIIECTBA, KOTOPOE SBIISECTCS COBMECTHBIM, TO
MOXKHO YBHUJAETh, YTO 3aKOHOJATENh YCTaHABIMBACT HEMPEMEHHO <«JIOXOIHBIN» MyTh
NPHOOPETCHUS WMYyIIeCTBA. JIpyrumMu ciloBaMH, WMYIIECTBO, KOTOPOE OTHOCHUTCS K
COBMECTHOMY, OBLUIO NPHOOPETEHO Ha BO3ME3JHOM OCHOBE Yy TPEThbUX JHUI[ WIH
OpraHU3aIMiA 3a CYET JOXOJ0B JTUOO OJHOTO Cympyra, Tn0o 000uX.

HecMoTpst Ha TO, 4TO PEKUM COBMECTHOW COOCTBEHHOCTH XOTh U OBLI chopMUpOBaH B
roJIbl COBETCKOW BJACTH, Ha CETOAHSIIHUN JIeHb OH BOOpal B ce0f OYEHb MHOTO
MOJIOKUTEIBHBIX MOMEHTOB, TP ATOM B HEM CO3[aHbl YCTONYHMBBIC HMYIIECTBEHHBIC
MpaBOOTHOIIEHUs, B Poccun mpu HOpPMaJIbHOM DPa3BUTHH KOTOPHIX OyIET BBICTpPOEHA
YIOPSAIOYCHHAS CHCTEMa CYIIPY>KECKUX UMYIIECTBEHHBIX OTHOIICHHM.
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2 IOPUINYECKAZA CYIIHOCTb 3AKOHHOI'O 3
PEXXUMA PEI'YJIMPOBAHUA UMVYIIECTBEHHBIX OTHOIIEHUUA
CVYIIPYI'OB

2.1 CoBMecTHasi COOCTBEHHOCTH CYNPYIrOB: IMOHATHE, MOPSIAOK
BJIA/IEHNS], TOJIb30BAHNUS U PACTOPSKEHHUS

PaHee Mbl BBIICHWIIN, YTO 3aKOHHBIM PEKUMOM HUMYLIECTBA CYIPYIOB CUUTAETCS TaKOU
PEXKUM CYIPYKECKOIO HMYILIECTBA, KOTOPBIM YCTAHOBJIEH IWCHO3UTUBHBIMM HOPMAaMH
CEMEWHOro 3akoHoAaTenbCTBA. [lo poccuiickoMy 3aKOHOAATENBCTBY 3aKOHHBIM PEKHUMOM
CYNPY>KECKOTO UMYIIIECTBA CUUTAETCSA PEXKUM COBMECTHOU COOCTBEHHOCTH CYIIPYTOB.

Ha ocnoBanuu nynkra 1 ctateu 34 CK P® coBmecTHOI COOCTBEHHOCTHIO CYIPYTOB
OPU3HAETCS TO MMYIIECTBO, KOTOpPOE OBLJIO HAXHUTO CYNpyraMu BO Bpems Opaka,
3aKIOYEHHOTO B YCTAHOBJIEHHOM 3aKOHOM IOpsiake. BaxHo, dYTO coBMecTHas
COOCTBEHHOCTh CYIIPYrOB — 3TO COOCTBEHHOCTh Oe3noneBas. Jlonmu cynpyroB B
COBMECTHOI COOCTBEHHOCTH OMNPENEISIOTCS TOJBKO MPHU €€ pa3fene, KOTOPhIA BIEYET 3a
co00ii MpekpalieHue COBMECTHOM COOCTBEHHOCTH.

Taxkke BaKHO, YTO KaXIbld M3 CYNPYrOB HMEET pPaBHOE IIPaBO Ha BIIAJICHHE,
MOJIb30BAaHUE M PACIOPSHKEHUE COBMECTHOM COOCTBEHHOCTBIO B MOPSIKE, KOTOPBIM
onpexneneH crateeit 35 CK PO.

[IpaBo Ha oOuIee UMYILIECTBO MPUHAJIEKUT OOOUM CYNpyraMm HE3aBUCUMO OT TOTO,
KEM M3 HUX M Ha UMS KOO M3 HUX NPUOOPETEHO HMMYLIECTBO (BHECEHBI JCHEKHBIC
CpPEACTBa), BbIJAH IPABOYCTAHABIMBAIONIMN JTOKYMEHT. B cilyyae BO3HUKHOBEHMUS
CIIOPHOTO MOMEHTa J0OW M3 CymnpyroB He 00s3aH JOKa3blBaThb (AaKT OOIHOCTH
UMYIIECTBA, €CIIM OHO HAKUTO BO BpeMs Opaka, T.K. Ha ocHOBaHuM nyHKTa 1 ctarbu 34 CK
P® npegycmorpeHa mpe3yMnnus, 4TO YKa3aHHOE UMYLIECTBO NPU3HACTCS COBMECTHOM
COOCTBEHHOCTHIO CYIIPYTOB.

[IpaBo Ha o01Iee UMYIIECTBO MPUHAJIEKHUT TAKKE CYNPYTy, KOTOPBI B epuoj Opaka
OCYUIECTBJISUI BEACHHE JOMAIHEro XO3SMCTBAa, yXOJ 3a JETbMU WIM MO JPYrUM
YBaXUTEIbHBIM NpUUUHAM (00J€3Hb, yueba) HE MMENl CaMOCTOSITENbHOrO Aoxonaa. Takoe
MOJIOKEHUE BbITEKAeT U3 myHKTa 3 ctathu 34 CK P®. /lanHag HOpMa HampaBieHa Ha
3alIMTY 3aKOHHBIX MPaB HEpaOOTAIOUIMX >KEHIUWMH. B pesynbraTe, UCXOAS U3 MPUHLUIIA
pPaBEHCTBA CYIPYrOB B CEMbe, KOTOPHIN 3akperieH B cratbe 31 CK P®, nx nomamHui
TPy IPUPABHUBAETCS K TPYy pabOTAIOLIEro MyXa.

Takum o0pa3oM, MpaBoO CymnpyroB Ha o0Ollee HMYIIECTBO CUYUTAETCS PaBHBIM
HE3aBHCHUMO OT pa3Mepa BKJIaja KaXJI0ro U3 HUX B €ro MpuoOpeTeHue.

Bnagenue, monbp3oBaHME U paCHOPSHKEHHE OOIMIMM  HMMYIIECTBOM  CYNpPYroB
OCYIIECTBISIOTCA O O0OIOJHOMY coryacuio cympyroB. Ilpu coBepiieHMHM OIHUM U3
CYIIPYTOB CHEJIKH IO PACIOPsDKEHUI0 OOIIMM HMYILIECTBOM CYNPYToB MOApPa3yMEBaETCH,
YTO OH JIEUCTBYET C COTJIACHs IPYroro cymnpyra.

Cnenka, KOTOpasi COBEpIIEHa OJHUM W3 CYINPYroB IO PACHOPSHKEHHUIO OOMIMM
UMYIIECTBOM CYIIPYTOB, MOKET ObITh MpPH3HAHA CYJOM HEIEUCTBUTEIBHON MO MOTHBaM
OTCYTCTBHUS COTJIACUS IPYTOTO CYNpyTa TOJbKO MO €ro TpeOOBAaHMIO U JIUIIL B TOM Cllydae,
KOTrJa JOKa3aHo, YTO JIpyrasi CTOpOHa B CIIETKE 3Haja 100 3aBEOMO J0KHAOBLIA 3HATh
0 HECOIJIACUU JIPYTOro CyNpyra Ha COBEPIICHHE TaKOW CIEIKU.

16



s coBepuieHus OJHUM K3 CYNPYIOB CIEJIKHU MO PACHOPSIKEHHUIO HEABUKUMOCTBIO U
CHEJIKM, KOTOpass TpeOyeT HOTapUabHOTO YAOCTOBEPEHUS WM pErucrpauuud B
YCTAHOBJICHHOM 3aKOHOM TOPSIAKE, HYKHO IOJYYUTh HOTAPUAJIBHO YIOCTOBEPEHHOE
cornacue npyroro cymnpyra. Cynpyr, 4b€ HOTApHAIBHO YJIOCTOBEPEHHOE COTJIAaCHE Ha
COBEpILICHUE YKa3aHHOM CAENKU He ObUIO IMOJy4eHO, HMMEET MpaBo MOTpedOBaTh
NPU3HAHUS CIIETKU HEJIEUCTBUTEIBHOM B Cy/leOHOM MOpPSAKE B TEYEHUE Toja CO JHA,
KOTJ]a OH Y3HAJI UJIU JOJIKEH ObLI Y3HATh O COBEPILEHUH TAHHOM CIIEIIKU.

[IpaBuna BnajeHUs, MOJb30BAHUS U PACHOPSHKEHUS COBMECTHOM COOCTBEHHOCTHIO
ONPEAEITIECHBI UCXO/IS U3 TOTO, YTO OHA MPUHAJIEKUT CyIIPyraM Ha PaBHBIX OCHOBAaHUAX U
B OJIMHAKOBOM 00beMe. B TakuX OTHOLIEHUSIX Pa3IMYalOT BHYTPEHHUE B3AaUMOOTHOIICHUS
CyHpyroB W BHEIIHUE OTHOIIEHUS MEXAY CYNpyraMu, ¢ OJJHOM CTOPOHBI, U TPEThbUMHU
JUIIAaMH — C JApyrod ctoposl. Cympyru, Kak paBHOMpPAaBHBIC COOCTBEHHUKHU BIAJICIOT,
MOJIB3YIOTCS M PACHOPSDKAIOTCS HMMYIIECTBOM IO  OOIIEMYy COTJACHIO C  IIEJIBIO
YAOBJIETBOPEHUSI CBOMX HMHTEPECOB, MHTEPECOB JETEM U JPYIUX WIEHOB ceMmbu. llpu
HEJOCTUXKEHUM COIJIacusi JI000M M3 CYNPYroB MMEET MpaBO Ha OOpaIlleHue B CyJ 3a
pas3pelieHueM cropa.

IIpu coBeplIeHUH OJHUM CYNPYIOM CHEIKHA TI0 PACIHOPSIKEHUIO COBMECTHOU
coOCTBEeHHOCTHIO ['paskianckuii kojekc PO ycTaHOBUI IPE3yMIIUIO, YTO TAHHBIN CYIIpYyT
JIEUCTBYET C corjiacusi pyroro cympyra. JlaHHbld GaKkT 03HA4YaeT, YTO JJIsi COBEPIICHUS
CHENOK C JBHKMMBIM MMYIIECTBOM CYIpPyraM HE HYXXHa JOBEpPEHHOCTh. Takoe
MOJIO)KEHUE BAXHO JUIS 3allUThl HHTEPECOB 4YJIECHOB CEMbH, T.K. OHO oOOJerdaer
COBEpIIEHUE CACJIOK MO PACHOPSHKEHUIO OOIUM UMYIIECTBOM, HEOOXOIMMOCTb KOTOPBIX
BO3HHUKAET MOCTOSIHHO, B TOM YHCJIE U B CIy4ae OTCYTCTBUS OJTHOTO U3 CYNPYTOB.

Takxe mpe3yMImiuys MOXKET HE COOTBETCTBOBATh JIEMCTBUTEIBLHOCTH. B 3TOM ciiyuae
BCTAa€T BOINPOC O BO3MOXXHOCTM TPHU3HAHUS CHEIKU HEACHCTBUTENIbHOM. B mHTEpecax
CTaOMJIBHOCTU TpakIaHCcKoro obopora ['paxnanckum koaekcoM PO u CemeitHbIM
KoJiekcoM P® ycTaHOBIIEHO, 4TO Takas cliejika MOXKET OBbITh NMpH3HAHA HEJACHCTBUTEIHHOM
o TpeOOBAHUIO CyNpyTa JIUIb TOTA, KOT/Ia Jpyras CTOpOHA CHEJKHU 3Hajla WX JIOJDKHA
Obl1a 3HATh O HECOTJIACHH CYIIpYyTra Ha COBEpIIIEHUE JaHHOU CCIIKH.

Kaxnmas u3 cTOpoH, KOTOpas 3aKirouuia CHEIKY, JOJDKHA BO3BPATUTh JIPYrod BcCe
MOJIyYEHHOE B HaType, a B CIy4yae HEBO3MOXHOCTH BO3BPATHUTH IOJYYEHHOE B HAType
BO3MECTUTh €TI0 CTOMMOCTH B JeHbrax. VICk O Npu3HaHUM CHEIKU HEIEHCTBUTEILHOU
MOXXET OBITh MPEIBSBIECH B TEUEHUE rojia CO JHs, KOT/Ia UCTEI Y3HAJ WU JODKEH ObLI
y3HaTh 00 OOCTOATENbCTBAX, SBISIOMIUXCS OCHOBAHMEM [UJIi TIPU3HAHUS  CHCJIKHU
HenenucTBUTENbHOU. ClenKa CYNTACTCS HEACHCTBUTEIILHON C MOMEHTA €€ COBEPIICHHUS, a
HE C MOMEHTA YCTAHOBJICHUS ATOTO (haKTa CyJI0M.

OcoObie TpeOOBaHMS YCTAHOBJEHBI JUIsI COBEPIICHUS CHIEIOK C HEABHIKUMBIM
UMYIIeCTBOM. K TakoMy MMYyIIECTBY OTHOCST 3€MEIbHbBIC YUACTKH, MPEANPUSITHS, 30aAHUS,
COOPYKEHUS, HEXUJIbIC MOMEIICHUS, KBAPTUPHI U JAPYTHE BEIIU, CACIKH B OTHOIICHUH
KOTOPBIX TPEOYIOT TOCYIapCTBEHHON perucTpalvi. B TaHHBIX clydasx HYy)KHO UMETh SICHO
BBIPKEHHOE COTJIacue 000MX CYMPYTOB Ha paclopsiKeHUEe uMyInecTBoM. [Ipu oTcyTcTBUM
TaKOT'0 corjacus caenka OyneTr mpu3HaHa HeaelicTBurenbHoOM. CobmoneHrne TpeboBaHus 0
MIPEABAPUTEIILHOM COTJIACHU CYNPYTOB HA 3aKITIOUEHUE CACIKH 00eCIIeYnBaeTC OpraHaMu,
Ha KOTOpBIE BO3JIOXKEHA TOCYJAPCTBEHHAs PETUCTPALHUS CIEIOK C HEABHXKUMOCTBIO, U
HoTapuycamu. Cresika MOKeT OBITh YA0CTOBEpEHa O3 COTJIacus IPYroro Cynpyra, eciu ee
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OOBEKTOM SBIISIETCS MMYILECTBO, KOTOPOE COCTABISET COOCTBEHHOCTh TOJBKO OJIHOTO
Cylpyra, WM €CIU BCJIEICTBUE JJIUTEIBHOTO OTCYTCTBUSA JApPYroro cymnpyra H
HEM3BECTHOCTH €ro MECTa HaXOXJEHHUs OH Obul TMpU3HAH CyJoM O€3BECTHO
OTCYTCTBYIOLLIUM.

PacnopsbkeHue  NMpUBaTU3UPOBAHHBIMM  JKWJIBIMM  [TOMELIEHUSMH, B  KOTOPBIX
OPOXXUBAIOT HECOBEPLIECHHOJETHUE JETH, TpeOyeT MOJy4eHHUs MPEeIBaPUTEIBLHOTO
COIJIacHsl OPraHOB OINEKU U MOMEYUTENbCTBA. JTO MPABUJIIO PACHPOCTPAHEHO HA KHUIIbIE
MOMEIICHUS,, B KOTOPBIX HECOBEPIICHHOJETHUE HE MPOXKUBAIOT, HO HAa MOMEHT
MPUBATU3ALMN UMEIOT Ha 3TO >KHJIOE NMOMENIEHUE PaBHbIE ¢ COOCTBEHHUKOM mpasa. IIpu
npojlake U OOMEHE OOIIEero HWMYLIECTBA, MPUHAJIEKAIIET0 KPOME CYHNPYroB APYTHM
JUIaM, JOJKHO OBITH COONIOACHO MPaBWIIO O MPEUMYIIECTBEHHOM IpaBe MOKYIKH 0N
y4acTHUKaMHU 001Ieil COOCTBEHHOCTH.

Borpocbl cOOCTBEHHOCTH B YCIOBUSX PBIHOYHOW 3KOHOMHUKH CTaHOBSITCS Bce Ooliee
CJIOXHBIMHU. HO 3aK0H 4eTKO omnpeenser €€ NPUHAIIIEKHOCTb.

B crarbe 36 CeMelHOTO KOAEKCa BOCIIPOU3BEAEHO JICHCTBOBABILIEE PAHEE MTOJIOKEHUE O
TOM, YTO K MMYIIECTBY, KOTOPOE€ HE BXOJIUT B COCTaB COBMECTHOW COOCTBEHHOCTH
CYIIPYTOB, a IPUHAJIEKAIIEMY KaXXI0OMY U3 HUX, OTHOCATCS CJIEAYIOIINE BUbI UMYIIECTBA.
[lepBriii BuA — 3TO0 A0OpayHOE MMYLIECTBO, T.€. BEIIM U IpaBa, KOTOpPbIE IPHUHAJIEKAT
KaXX/I0OMy U3 CYIpYyIOB JI0 BCTyIUIEHUS B Opak. BTopoil Bua — 3TO UMYILECTBO, KOTOPOE
IOJly4Y€HO OJHUM M3 CyNpYyroB BO BpeMs Opaka B Jap, B MOPSJIKE HACIEAOBAHUS WU IO
MHBIM 0€3BO3ME3NIHbIM caenkaM. W Tperuid BuA — 3TO BEUM HWHIUMBUIYAIBHOIO
MOJIb30BAaHUSL KaXJOro Cymnpyra, 3a MCKIIOYEHUEM INPEIMETOB pPOCKOmM. Takum
MMYIIECTBOM KaXJbId CYNpPYyr MMEET MPaBO B CAaMOCTOATEIbHOM MOPSIKE BIAACTh,
MOJIb30BaTbCs U pacnopstkatbed. [lpu pasgene oOmeld cOOCTBEHHOCTH CYINPYTOB H
OMpeaeIeHUH X JOJIeH 3TO UMYILECTBO HE OEpeTcsl BO BHUMAHHE.

Pa3mep KOHKpETHOro UMYILECTBA, KOTOPOE MPUHAMIECKUT KAKIOMY CYNpYyry A0 Opaka,
NOATBEPKIAAETCS COOTBETCTBYIOIIMMHU JOKYMEHTaMH, KOTOPBIE CBHIETEIBCTBYIOT O
NpUOOPETEHUH €ro 10 BCTYIUICHUS! B OpaK, WM CBUAETEIbCKUMH MOKa3aHusAMU. COpHbIE
MOMEHTBI OOBIYHO BO3HHMKAIOT Ha MpPaKTHUKE B TEX CIy4yasX, KOIJa JCHEKHBIE CYMMBI,
KOTOpBIE OBLIM BBIPYUYEHBI OT peali3aliy J0OPayHOro UMYIIECTBA WM HHOTO UMYIIECTBa,
IPUHAJUIEKAIIET0 Ha IpaBe COOCTBEHHOCTH OJHOMY CYNpYTy, ObUIM B MOCJEIYIOIIEM
U3pacxo/I0BaHbl Ha MPUOOPETEHUE MHBIX BEILEH MM BHECEHBI B KaUECTBE BKJIaJa B OaHK
WIM UHYIO KOMMEPUYECKYIO OpPTraHNU3aLuIo.

[Inenym BepxoBHoro Cyna P® nmaer paspsicHeHHE 1O TakoMy Borpocy: «/myiiecTso,
KOTOpO€ MNpUOOpEeTEeHO XOTS M BO BpeMsi Opaka, HO Ha JIMYHBIE CPEICTBAa OJHOTO W3
CYNpYTOB, MPUHAAJICKABILINE €MY /10 BCTYIUICHUS B Opak, a Tak>Ke MOJYy4YEHHOE B JAap WU
B TOpSAKE HACJIENAOBAHMS, HE CTAHOBHUTCS COBMECTHOM COOCTBEHHOCTBIO CYIPYTOBY.
CrnenoBaTenbHO, €ClIM Ha JEHbI'M, KOTOpble OBbUIM BBIPYYEHBI OT NPOJAXKU JayH,
pUHAIJIeKABIIEH 10 Opaka *eHe, Obla npuodpeTeHa Mebelb, KOTOPOU MOJIB3YIOTCS BCE
YJIeHbl CEeMBbH, TO 3Ta MeOenb OocTaercs B COOCTBEHHOCTHM X eHbl. Eciam Ha Bkjaa B
CGepOanke, KOTOpBIM MPUHAUICKUT OJHOMY CYHPYTy, BHOCHJIUCH JOIOJHUTEIHHO
CPEICTBA, COCTaBIISIONIME OOIIYI0 COOCTBEHHOCTh CYNPYroB, TO NpU pasiesie BKJaga
HY>KHO BBIJICJIIUTH CYMMY, KOTOpasi MPUHAJICKUT YKA3aHHOMY CyNpYTY.

He moxeTr ObIThb BKJIIOUEHO B COBMECTHYIO COOCTBEHHOCTh HMMYIIECTBO, KOTOpPOE
MOJIyYeHO OJHMM M3 CYNPYroB B Jap Jau00 1o HaciueAcTBy. llepeyeHb HMCTOYHUKOB
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MMYIIECTBA, KOTOPOE MPEACTaBIsAeT COO0ONH COOCTBEHHOCTh OJIHOTO CYINpYra, CUMTAETCS
OTKPBITBIM: B CTaTh€ yKa3aHbl MHbIE O€3BO3ME3AHbIE cAenkd. Ha mpakTuke 370 MOXKET
OBITh IPUJAHOE, BBIIEISIEMOE POACTBEHHUKAMHU KEHE.

CynebHas mMpakTUKa OTHOCUT K COOCTBEHHOCTH Ka)XJOrO CYIpyra IOJIyY€HHBIE UM
LICHHBbIE MPU3bI, IPEMUHU, €CIU TOCIEAHUE MIPUCYKIEHBI 32 WHAUBUAYAJIbHBIE TBOPUECKHE
JOCTHKEHMSI, a TakKe JIpyrue Harpajpl, MeJajdd U T.I., €CIU, KOHEYHO, IPEMUHU HE
ABIIIOTCS CIIOCOOOM JIOMOJIHUTEIBHOTO BO3HATPAXKIACHUS 3a TPYJ Kak BUJ 3apaOOTHOM
maTel. B mocnenHem ciydae OHM BKJIFOUAKOTCS B COCTaB OOIIET0 UMYLIECTBA.

HyxHO OTrpaHW4MTh NOJAPKH, KOTOpbIE OBLIM CHAETAHbl OJHOMY CYIPYTY, OT
CBaJICOHBIX TOJAPKOB, KOTOpBIE OBUTM cCleJIaHbl O0OMM CYNpyramM M OTHOCSTCS K HUX
o011elt CoOOCTBEHHOCTH.

Cewmeiinblii Kogekc P® pomyckaer BO3MOXKHOCTh COBEPIICHHS MEXAY CyHpyramu
IPa)XIaHCKO-TIPABOBBIX CJIEJOK, B TOM YHCIIE U JOTOBOpa JapeHHsl, CleA0BaTEIbHO, HAI0
CUMUTATh Pa3AebHOM COOCTBEHHOCTBIO CYyNpyra BEUIW, MOAApeHHble eMy ApyruM. Yto
KacaeTcsi KyIJIU-NPOJaXH, MEHbl, TO OHHU MEXIy CYyNpyraMu MpPaKTUYECKH HE
BCTPEUAIOTCS, XOTS U HE 3aIlPEILEHBI.

Criopbl peko BO3HUKAIOT U 10 MOBOJY MMYIIECTBA, KOTOPOE ObUIO MOJyYEHO OJHUM
CYIIpyroM II0 HAaCJEACTBY, T.K. KpYr HACJIEJIHUKOB YETKO ONPEICIIEH 3aKOHOM
(mocneHUMU peIIeHUs MU OH 3HaYUTENIbHO PAacIIMpEeH) WK B 3aBemanuu. Hacnenonarens
MO’KET OCTaBUTh UMYIIECTBO IO 3aBEIIAHUIO U 000MM CyTIpyTraMm.

Ben wHIMBHIYanbHOTO MOJIB30BaHUS (OACKIa, 00YBb, KOCMETHYECKHE IMpENapaThl,
ne4yeOHble TpHOOPHI), J1aKe €CIM OHU NMPHUOOPETEHBI 3a CYET OOLIUX CPEACTB CYNPYTOB,
ABIISIIOTCS UMYIIIECTBOM Ka)JI0TO CYIpyTa.

K uckimtoueHnsIM MOYKHO OTHECTH JPAroleHHOCTH U IpyTrue mpeaMeTsl pockomm. Crona
BKJIFOUEHBI 30JI0THIE BEHIM U Jpyrue IOBEIUPHBIE W3ACIUS W3 JParolleHHBIX |
MOJTyIParolieHHBIX METAJUIOB U KaMHel. K mpeaMeraM pocKomy OTHECEHBI IICHHBIE BEIIIH,
IPOU3BE/ICHUS UCKYCCTBA, AaHTUKBAPHbIEC U YHUKAJIbHbIE U3/1ENUs, KOJUIEKIIUH, KOTOPbIE HE
ABIIIIOTCS HEOOXOAMMBIMU Il YAOBJIETBOPEHUSI HACYIIHBIX MOTPEOHOCTEN YIEHOB CEMBH.
Crnenyet yka3aTh, YTO MPEAMETHl POCKOILIN — MOHITHE OTHOCUTENbHOE. OHO MEHSETCs B
CBSI3M C U3BMEHEHUSIMHU OOIIET0 YPOBHS KU3HU B OOLIECTBE.

CrnenoBaTenbHO, B 3aKOHE CJOXHO ONPENECINUTh, KaKHe BEIIM HYXHO CUMTATh
npeaMeTaMu pockom. B ciywae cmopa HMX ompeneisieT Cyll C Y4eTOM KOHKPETHBIX
OOCTOSITENECTB W YCJIOBUH JKM3HU cCymnpyroB. JlokazarenbcTBamMu TNPUHAATICKHOCTH
MMYIIECTBA OHOMY U3 CyIIPYTrOB MOTYT ObITh CBHIETEIHCTBA, KBUTAHIINH, YECKH.

Takum 00pa3oM, HMMYIIECTBO KaXKIOTO W3 CYINPYrOB MOMET OBITh NPU3HAHO WX
COBMECTHOM COOCTBEHHOCTHIO, €CJIM OYyJeT yCTaHOBJIEHO, YTO B MEPUOJa Opaka 3a CHeT
00IIIer0 UMYIIECTBA CYNPYTOB HIIM UMYIIECTBA KaXXAOTO U3 CYNPyroB JIMOO Tpyna OJHOTO
U3 CyNpyroB OBUTH MPOW3BENEHBI BIOKCHHS, 3HAUUTEIHHO YBEIMYUBAIOIIUE CTOMMOCTD
ATOT0 UMYIIECTBA (KaUTAIBHBIM PEMOHT, pEKOHCTPYKIIHSA, IEPEO0OOPYI0BAHHE U APYTHUE).
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2.2 UMy1iecTBO KaxKI0r0 U3 Cynpyros, MOpsi/IOK NPU3HAHUS €ro UX COBMECTHOM
COOCTBEHHOCTBIO

[Tpu paccMoTpeHHH BOIpOCa, KOTOPBIN KacaeTcs UMYIIECTBAa KaXKIOTO W3 CYMNpPYTOB,
OTMETHUM, YTO 3aKOHHBIM PEKUM COBMECTHOTO MMYIIECTBA MOJIPa3yMeBAeT, YTO CyImpyram
BO BpeMs Opaka NMpPUHAJJICKUT HE TOJIBKO COBMECTHasi COOCTBEHHOCTb, HO M MX JTUYHAS
cOOCTBEHHOCTb. JlTaHHOMY MOMEHTY MOCBsIIEHa cenbMas riaBa CemelHoro koaekca PO, B
KOTOPOM PETyINpPYIOTCS BOIPOCHI 3aKOHHOTO peXUMa CEMEUHBIX TPABOOTHOLIEHHUH.

Bonbuias nonst Toro, 4ro nNpuoOpPETEHO JIOJbMU B Opake, MPU3HAETCS MO 3aKOHY HX
oOumM umymecTBoM. Ho cyliecTBYIOT HCKIIIOUEHUS, KOTOPBIE OCTaBJSIIOT HEKOTOPOE
UMYIIECTBO B UHIUBUAYaIbHONW COOCTBEHHOCTH KaXKI0r0 U3 CynpyroB. K Takum OTHOCST:

ITepBoe — 3TO COOCTBEHHOCTb, KOTOPAsl MPHUHAIJIEKUT KaXIAOMy U3 CYNPYroB [0
BCTYIUIEHUS B OpaK, 100payHOEe UMYIIECTBO.

BTopoe — 3T0 cOOCTBEHHOCTH, KOTOPYIO OJIMH U3 CYMPYTOB MOTyYnI, HAXOSCh B Opake
10 IOTOBOPY JapEHUSI.

Tperbe — 3TO JCHEKHBIE BBIIUIATHI, KOTOPBHIE BKIIOYAIOT CYMMBI MaTE€pUATbHON
MOMOIIM, BBHIMJIAYEHHBIE B [EISIX BO3MEIIeHHs ymepba B CBSI3M C  yTpaTou
TPYAOCIIOCOOHOCTH, BCIICJICTBUE MOTYICHHSI YBEUbs INOO WHOTO MOBPEKICHUS 3A0POBbSL.

YerBepToe — 3TO COOCTBEHHOCTh, KOTOpasi MOJIy4YeHa B pe3yjIbTaTe HACJIECJOBAHUS OT
POJICTBEHHUKOB, JIpY3€il.

[TsiTO€ — 3TO COOCTBEHHOCTH, KOTOpPAs MOJIy4YeHa Ha 0e3B03Me31HOI ocHOBE. [Ipumepos
MHOTO, OJHHMM U3 KOTOpPBIX CYHUTAETCAd JTal MPUBATHU3ALMUM 3E€MEJIBHOIO YdYacTka,
nomenieHusi. OIHUM CJIOBOM BCE, YTO CBSI3aHO C JKWJIMIIHBIM (POHIOM. 3€MIIM WM
IOMEIIEHUS, KOTOPbIE OTHOCATCS K XuioMmy (oHay. B Takux ciydasx, MOJIy4eHHOE OT
rocy/1apcTBa UMYIIECTBO O€3BO3ME3/IHO.

[Ilectoe — 3TO pe3ynbTaThl MHTEIUICKTYATbHON ACSTENBHOCTH, KOTOPBIC MPHU3HAIOTCS
OTJENBHON COOCTBEHHOCTHIO KKJOTO U3 YJICHOB CEMBH.

U cexpmoe — 3TO BEMIH JTUYHOTO MOJIb30BaHUS HEBBICOKOW cTomMocTH. K TakuM Beam
OTHOCSITCSI BEIIM WHAMBHUIYAJIbHOTO WCIOJIB30BAHMS, HCKIIOYAs MPEIMETHl POCKOIIN
(3yOHas meTka, nappromepusi, 0J1€K 1a, CPEJCTBA TUTUEHBI).

Cratea 37 Cemeiinoro Konexca P® yka3bIBaeT: HMyIIECTBO KaKJIOrO0 M3 CYINPYTOB
MOJKET OBITh MPU3HAHO WX COBMECTHON COOCTBEHHOCTHIO, €CITU OYJET YCTAaHOBJICHO, YTO B
nepuoj Opaka 3a CyeT OOIIEero MMYyINECTBAa CYNPYroB MM MMYIIECTBA KaXKIOro U3
CYIpYroB JU00 TpyJa OJHOTO U3 CYNpPYroB OBbLIM MPOW3BEAEHBI BJIOKEHUS, 3HAUUTEILHO
YBEJIMUMBAIOIINE CTOMMOCTh 3TOT0 UMYIIECTBA (KAaUTAJIbHBII PEMOHT, PEKOHCTPYKIUS,
nepeo0OpyI0BaHHUE U JPYTHE).

K umymiecTBy Kaxaoro cynpyra, KOTOpoe IpH3HaeTCs COBMECTHON COOCTBEHHOCTHIO,
OTHOCST K BellaM JJUTEILHOTO COBMECTHOIO IOJb30BaHMUS, TaKUM Kak JoMa, Jaud,
pEYHOE CYyIHO, aBTOMOOWIIM, CIOXHBIE TEXHHYECKHWE U DJCKTPOHHBIE ycTpoicTBa. [Ipm
TOM BaXHO YCTaHOBUTH, YTO CTOMMOCTh HMYIIECTBA OJHOTO CYIpyra 3HAYUTEIBHO
YBEIIMYUIIACh 32 CUET BIIOKCHUI M3 COBMECTHOTO MUMYIIECTBA CYNPYTOB, JIMOO BIOXKCHUH
TpyAa 000MX WU APYTOTO CYyMIpyTa.

B 3akonoparenbctBe Poccuiickoit denepanun ykazaHo o01iee UMYLIECTBO CYIIPYIoOB,
K KOTOPOMY OTHOCSIT: WHIWBUIyalbHBIC JTCHEXKHBIC MOCTYIJICHUS KaXXIOTO W3 CYNPYTroB
(3apaboTHas 1u1aTa, IEeHCHOHHbIE BBIIUIATHI, APYTUe COLMAbHBIE BBIIJIATHI); APAarolleHHbIE
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METaJIIBI U YKPAIIeHUs, MPEeIMEThl pOCKOImHU (MeXa, 30JI0TO, OpUIUTHAHTHI, aBTOMAIIIHHA);
UMYILECTBO, KOTOpO€ ObUIO MPUOOPETEHO Ha OOIIME AO0XOIbI JIIOACH, COCTOSIIMX B
3aKOHHOM Opake, MpU O5TOM HE YYHUTHIBaeTCs, Ha KOro OQOpMIEHBI, K MpPUMEPY,
JIETIO3UTHBIN BKJIAJl WM UMEHHBIE IleHHbIe Oymaru [20; C.91].

Ha mnpakTuke cynam mpu ONpeneleHuH CTOMMOCTH HMYIIECTBa (K MpUMEpY,
HEJBMIKUMOCTH — Ji0OMa), TOAJIEKAIIEro pasaeny MeXIy Cynpyramu, HE00XO0IuMO
UCXOOUTh U3 ACHUCTBUTEIBbHONW CTOMMOCTH 3TOTO HMYIIECTBA, ONPEIEISIEMON C YYETOM
CIIOKUBIIMXCS B J@HHOWM MECTHOCTH IIEH Ha CTPOUTENIbHBIC MaTepuaiabl W PabOTHI,
TPAHCIIOPTHBIE YCIYTHW, MECTAa pPACIOJOXKEHHS JOMa, CTENEHH €ro O01aroycTpoiicTBa,
M3HOCA, BO3MOXHOCTH €ro HCHOJIb30BaHMS. BbIsICHEHHE HaHHBIX OOCTOSITENBCTB JA€T
BO3MOXKHOCTbH OIPENETNTh, KaK 3TO TpebyeTcs 1o 1. 2 ctathu 256 ['paxkganckoro Kogekca
Poccuiickoit ®enepanuu, 3HAYATENBHO WJIM HET YBEJIMYWIACH CTOMMOCTH 3TOTO
MMYIIECTBA BCJIEACTBUE NPOU3BEICHHBIX BIOXKECHHUM.

Ha ocnoBanuu crtateu 35 Kouctutyuun PO mnpaBo YacTHOM COOCTBEHHOCTH
oxpaHsieTcsi 3akoHOM. Ka’kaplii uMeeT mpaBo Ha UMYIIECTBO B COOCTBEHHOCTH, BJIAJI€Th,
MOJIb30BATHCS U PACIIOPSIKATHCA UM €AMHOJIUYHO U COBMECTHO C APYTUMU JTULAMH.

Branenue, monb30BaHUE U PACHOPSHKEHUE HMMYIIECTBOM, HAXHUTHIM CYNPYTaMH BO
BpeMsi Opaka, OCYIIECTBISIIOTCS MO 3aKOHY WJIM JIOTOBOpY. Takoe JeleHue MpU3HAeTCA
YCIOBHBIM, T.K. TIEPBOE U BTOPOE OCHOBAHHE PETIaMEHTUPOBAHBI ¢eaepaibHbIMU
3aKOHOJIATEJIbHBIMM aKTaMu. OTMETUM, 4YTO PETYJIMPOBAHUE TPOU3BOJUTCS HMEHHO
dbenepalbHbIM  3aKOHOJATEIILCTBOM, T.K. OTHOIIEHUSI COOCTBEHHOCTH OTHOCSITCS K
rPa’kIaHCKOMY 3aKOHOJIATEIBCTBY, KOTOPOE B COOTBETCTBUH €O cTaTher 71 KoHCcTUTYyIIMUK
P® otHOCHTCSA K MCKIIIOUMTENIBHON KoMnieTeHIIMU Poccuiickoit denepannu.

[Io naHHBIM OTHOILIEHHUSIM HOPMATHBHBIE aKThl cyObekTamu Poccuiickoit @enepannu
npuauMarbcss He moryt [15; C.78]. Ha ocHoBanum wactu 2 crareu 34 CK PO k
MMYIIECTBY, KOTOpO€ OBLIO HAaXXKUTO CYNpyramu BO Bpems Opaka (oOiieMy HUMYIIECTBY
CyHpyroB), OTHOCAT JOXOAbl KAXKJIOrO0 M3 CYNPYroB OT TPYIOBOM JAESITEIbHOCTH,
IpEeANPUHUMATENIBCKON AESTEIbHOCTA U PE3YJIbTATOB MHTEJUICKTYAJIIbHOW NESITEIbHOCTH,
MOJIYYCHHBIC UMM TIEHCHH, MOCOOMS, a Tak)Ke WHbIE JCHEKHBIC BHITUIATHI, HE WMEIOIINE
CIIEHHAIIBHOTO IIEJI€BOr0 HAa3HAayeHUs (CyMMbl MATEpPHAIBHOW MOMOILIU, CYMMBI,
BBITUTAYCHHBIE B BO3MEIIIEHUE yIlepOa B CBSI3M C YTPATON TPYJAOCTIOCOOHOCTH BCIEACTBUE
yBEYbsl JIMOO MHOTO MOBPEKIACHUS 3/I0POBbSI, U JPYTHE).

Jloxo bl TpeANpUsATUS, IPUHAIIEKANIETO OJJHOMY U3 CYNIPYTOB, MOJYYEHHBIE B IEPUO]
Opaka, TaKxKe SIBISI0TCA 00111ei coOOCTBEHHOCTBIO. [Ipy 3TOM ecinu 3TH J0XO0Abl BKJIAIbIBATh
B Pa3BUTHUE 3TOrO MPEANPHUSITHA, TO €r0 CTOMMOCTb, HECOMHEHHO, YBEIMYMBAECTCS. DTO
JaeT TMOBOJl YTBEPXKIaTh, UYTO TaKo€ MPEANPUITHE B KOHEYHOM HTOTE CTAHOBUTCS
COBMECTHOI COOCTBEHHOCTBIO CYIIPYTOB.

OOmMM HMMYIIIECTBOM CYIPYrOB SIBISIFOTCS TaK)Ke MPUOOPETEHHBIE 3a CUET OOIIMX
JI0XOJIOB CYIIPYTOB JABMXKUMBIC U HEJBI)KMMBIC BEILM, IICHHbIE OyMaru, mau, BKJIabl, 10U
B KallWTalle, BHECEHHbIE B KPEIUTHBIC YUYPEKICHUS WIA B HHBIE KOMMEPYECKHE
OpraHu3alii, W JI00€ JPyroe HAXKUTOE CYNpyramMu B TIEpHOJ Opaka HMYIIECTBO
HE3aBUCUMO OT TOTO, Ha UMS KOTO U3 CYNPYTroB OHO MPUOOPETEHO OO0 Ha UMS KOTO WA
KEM U3 CYNPYTOB BHECEHBI JICHEKHbBIEC CPECTBA.

CrnenmoBaresibHO, €CJIM COBMECTHOE HMMYIIECTBO CYIPYTrOB CTAHOBHUTCS MPEIMETOM
CIopa, TO OHU MOTYT PEIIUTh MPoOJieMy ero paszfena, He obpariasck B cya. s 3Toro um
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HeoOxoaumo Oyner JuOO0 COCTaBUTH COTJIAIIEHHE O pas3jelie JaHHOTO HMYIIECTBa,
KOTOpOE, MpU KEJTaHUHM, 3aBEPSAETCS HOTApUAIBbHO, JIMOO 3aKIIOUYUTh HOTAPHAIBHO
yIOCTOBEPEHHBIN OpauHbiii goroBop. CocTaBiieHHWE COTJANICHHS, MPEIMETOM KOTOpPOTO
ABJISIETCS Pa3esl UMYIIECTBA, MOXKET MPOU30UTH HE TOJIBKO TMOCIIE PACTOPKEHUs Opaka, HO
U B TOT MEpPUO, KOorja OH OblI JAedcTBUTENEH. UTO KacaeTcss OpavyHOro J0roBopa, TO €ro
3aKJII0YEHUE BO3ZMOXHO TOJIBKO B IEPHO/] Opaka.

Corunaiienue o pasziese UMyIIeCTBa CYNPYroB ONpeesieT MOCIeaYIONIYI0 CyAb0y Ux
00I11IeT0 MMYIIECTBA, TOJBKO TOr0, KOTOPOE€ HMMEETCS y HUX K MOMEHTY MO/ CaHUs
cornamenus. Hemp3s omnpeaenuTh Cyap0y HWMYIIECTBA, KOTOPOE MOMKET MOSBUTHCSA Y
CynpyroB B OyaylieM, TO €CThb JO MpeKpalieHus Opaka, a Takxke Cyabp0y HMYIIECTBa,
KOTOPOE€ MPUHAIICKUT KKIOMY M3 HUX. Takke Helb3s ONpelesuTh CyIb0y T0XOJ0B
CEMbH COTJIAIICHUEM O pas3fele HMyllecTBa. B ciydae paszgena oOIiero mmymniecTBa
CYIIpyroB B mepuoj Opaka Ta 4acTh OOIIEro MMYIIECTBa CYNPYyroB, KOTOpas HE Obuia
pasziesieHa, a Takke MMYIIECTBO, HAXKUTOE CyNpyraMu B Mepuoj Opaka, COCTaBISIOT UX
COBMECTHYIO COOCTBEHHOCTb.

UTOoOBI 3aKIIIOYUTH COIAIIEHUE O pa3jelie UMYIIECTBA, HE HY>KHO €ro o0s3aTelbHOe
HOTapUAJIbHOE 3aBEpEHUE. 3aKOHOAATENBCTBO JIMIIb MPEANOIaracT BO3MOKHOCTh TAKOTO
neictBus B myHKTE 2 ctaThu 38 CK P®. Takske Ha corjianeHue o pas3jeiie MMyIIecTBa He
pacnpocTpansitorcss npaBuia nyHkta 1 crateu 46 CK PO 06 0053aHHOCTH YBEIOMIISITH
KPEIUTOpa O 3aKIIOYCHUH, U3MEHEHUH U PACTOPKEHUH OpavyHOTo JOTOBOPA.

Takum 00pa3oM, corjaimieHHe O pasjene HMYLIECTBA CYNPYTroB MOXKET OBbITh
3aKI0YeHO0 0e3 HoTapuyca. BrmocinencTtBun OHO MOKET ObITh 00KajlOBaHO OJHOM W3
CTOPOH MO YKa3aHHBIM BbIIlI€ OCHOBAHUSM, T.K. OTHOIIECHUS MEXAY CypyraMyu K MOMEHTY
pacTtopkeHusi Opaka MOTyT OBITh pa3au4YHBIMHU. [IpocTO BO3MOXHaA MmoaTacoBKa (hakTOB.
O06s3arenbHOE HOTapUAIbHOE 3aBEPEHME TAKOM CIENKH MPUIAET el 0oJbIIui Bec, TpedyeT
0oJyiee Cepbe3HOro MOJX0Ja, MOTOMY YTO CaM JIOTOBOpP M TMpuiaraeMmble K HEMY
IPaBOYCTaHABIIMBAIOIINE JOKYMEHTBI OLIEHUBAIOTCA CaMUM HOTapuycoMm. B nanbHeiiem
Ipy criope 00eruM CTOpOoHaM OYIET CIIONKHO OCIIOPUTH JOTOBOP HAa TOM OCHOBAHUH, YTO OH
OBLJT 3aKJIFOYEH TOJ] IaBIICHUEM WUJIM BCIIEACTBUE BBEJICHUS B 3201y KICHHE.

MupoBoe cornamieHue Mexay Cynpyramu — J0KyMEHTaJIbHBIN 10TrOBOpP, B KOTOPOM 00a
cynpyra nponuChIBAIOT IOTOBOPEHHOCTH, KOTOPBIX OHU JOCTUTIIM. MHpPOBOE COTJIAILICEHHE
MMEET BAXKHOE 3HAUECHHE, €CIIM CYNpPYrd PEIIWIIN Pa3BECTUCh 4Yepe3 CyH, TaK KaK 3TOT
JOKYMEHT  SBJISIETCS. OCHOBAaHHMEM JUIsi TOTO, YTOOBI TPEKpaTUTh  CyJcOHOe
pazoupaTesbCTBO.

Cornacuo cratbe 178 I'TIK PO npu n0CTHXEHUMU MUPOBOTO COTJIALICHUS, KOTOPOE
CBA3aHO C Ppa3/ieJJOM COBMECTHO HAXXHUTOIO MMYILECTBa, B XOA€ CyAeOHOTO
pazouparesnbcTBa, Cynpyrd MOTYT YPEeryJupoBaTh A3TOT BOIMPOC NYTEM 3aKIHOYEHUS
MHUPHOTO COTJIAIICHUS. DTUM JOKYMEHTOM OHHU OIpPEICISIOT JO0JU COBMECTHO HaXHUTOTO
HMMYIIECTBA HA BCEM MPOTSHKEHUU CBoero Opaka. [Ipu 3ToMm cynpyru MOryT paccTaTbes B
TOOBIX OTHOIICHUSX, HO 3TO HE OTMEHHUT HMX MPABO HA 3aKJIIOYEHHUE JOTOBOpA, €CIM 00a
cornacHel. Kpome TOro, mapa MOXKeT JOTOBOPUTHCS HE 000 BCeM OOIIEM HMMYIIECTBE, a
TOJIbKO O €ro 4acTh. Ta 4dacTb, KOTOpas HE BKJIIOYEHA B JOTOBOP, OyAET MPOIOIKATH
CUMTATHCSI COBMECTHOM M MOJJICKUT pa3ielly uepe3 Cy/.

3aKOHHBIM PEXUM HMMYIIECTBA UMEET CIEAyIOIIUE MpeumyiiecTBa. [JJaHHBIN pexum
BO3HHUKAET MEXKIYy TpakJaHaMHu TOCIIe 3aKI0UeHHus Opaka, eciil OHU HE M03a00THINCH O
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apyroM. OH mOpenycMaTpUBAaeT CYIIECTBOBAHME COBMECTHOIO W JIMYHOTO UMYIIECTBA.
I[Ipuuem mnepBeiM cornacHo crtathe 35 CK P® cynpyru pacnopspkaroTrcess 1o
JOTOBOPEHHOCTH, C BEJAOMA U pa3peuleHus IpyT IPyTa, a BTOPOE MPUHAIJIEKUT OJHOMY U3
HUX (CMOTps, KOMY NPHUHAJIEKANO A0 BCTYIJICHUS B Opak), U HE MOJJICKUT KOHTPOIIO CO
CTOPOHBI APYTOTO.

CyThb 3aKOHHOTO PEXMMa COCTOMT B TOM, UTO MOJY4YEHHAass B MPOLECCE CEMEUHOU
KU3HU COOCTBEHHOCTh Maphl CTAHOBUTCA €€ OOIIUM J0cTosiHuEM. [laHHbI dakT nponucaH
B cratbe 33 CK P®, Ha OCHOBaHMM KOTOPOTO KaXIblil W3 CYNpPYyroB BIajeceT
OJHOBPEMEHHO BCEM MMYIIIECTBEHHBIM KOMILUIEKCOM, a HE KAKOM-TO €r0 4acCThIO.

3aKOHHBIA PEKUM CYIIECTBYET JO MOMEHTA paszjeia MMyliecTBa (B Opake WM MOcCie
€ro pacTOPXKEHUsI), WIK JO MOMEHTA 3aKJII0YEHHUs OpauHOro KOHTPAKTa. 3aKOHHBINA PEKUM
HE PACTIPOCTPAHSIETCS Ha COOCTBEHHOCTh, KOTOpas Oblia MpuoOpeTeHa Tocie pa3Boja.
Ecnm mocne pactopskeHust Opaka o01iee UMYIIEeCTBO He ObUIO Pa3eieHO, OHO MPOI0JIKAET
CUUTATBCA COBMECTHBIM.

JIOTOBOpHBIN pEKUM UMYLIECTBA CYIIPYroB BCTynui B AerctBue ¢ 1 suBaps 1995 rona
u perynupyercs rinaBoii 8 CemeliHoro konekca P@. OH HauMHaeT CBOE CyIIECTBOBAaHUE C
MOMEHTa 3aKJIIOUeHHUsT OpavyHOro JOroBopa (€ciau MOCIAEAHHM ObUT YAOCTOBEpPEH MOCie
CBaJb0BI) WM TIOCIIE pErucTpanuu Opaka (ecii JOTOBOPEHHOCTh ObLIa OCTUTHYTa M
3aKperieHa JIo 3TOT0).

BriBoabI o pazgery 2

Takum oOpa3oM, MOXHO clellaTh CJIEAYIOUIME BBIBOJbBI, YTO B POCCUHUCKOM
3aKOHOJIATEIBCTBE 3aKpEIUICHA JHUCHO3UTHUBHAS HOPMa CIEAYIOWIETO COAECP KaHUS:
«IMymiecTBO, HAXUTOE CympyramMd BO BpeMs Opaka, SIBISETCS HUX COBMECTHOM
COOCTBEHHOCTBIO, €CJIM JOTOBOPOM MEXIY HUMU HE YCTAHOBJIEH HMHOW PEXHUM 3TOrO
nmyiiectBay. Ha ocHoBanun yero CemelHblil kojieke PD, pa3BuBas naHHOE MOJIOKEHHUE,
BBOJMT JEJICHUE HA JBA PEKUMA BCETO UMYIIECTBA CYIIPYTOB.
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3 PA3JEJI OBIUETI'O UMYIIECTBA CYIIPYT'OB

3.1 Pa3nmen o0mero MMymecTBa CynpyroB 1o cOrJialeHuIo Mexxxy HUMHI

B Hacrosmee BpeMs NPOAOHKAET COXPAHATHCA BBICOKHE IIOKA3aTENH KOJIMYECTBA
eXerogHslx pa3BoaoB B Poccuiickoit ®enepanuu. OueHb 4YacTO TakKHE pPa3BOJbI
IPOU3BOMASATCS B CyJIeOHOM MOpSJIKEe, W IOTOMY OHHM, BMECTE€ COIMYTCTBYIOIIUM UM
pazziesioM 0o0IIEero UMYIECTBAa CYNPYTroB, COCTABIISIIOT 3HAYUTENbHYIO JOJI0 JEN, KOTOphIE
paccMaTpHUBaIOTCS CyJaMHu.

Ecniu B Bompocax pacTopKeHHH Opaka Cynpyrd OTHOCHTENBHO JIETKO HaXOJsT
KOMIIPOMHCC, TO pa3iesl oOIlIero HMMYIIECTBAa MOAPa3yMEBACT HAJIUYUE Yy CYIPYroB
OpsIMOTO KOH(JIMKTa MHTEPECOB B JKEJAHUU IMOJIYYUTh KaK MOKHO OOJIBIIYIO JIOJIO OT
sToro umymectsa. COOTBETCTBEHHO pa3fesa OOIIEero HMMYLIECTBAa CYNPYIOB BCerna
XapaKTEPU3YETCsl CIOXKHOCTBIO U JIMTEIBHOCTBIO pa30MpaTenbCTBa, @ TAKKE HAIWYUEM
MHOECTBa IPOOJIEM B IPABONPUMEHEHHH.

Pa3znen oOmiero mmyiiecTsa CynpyroB sIBISIETCS OJHUM M3 OCHOBAHW MpeKpalieHus
COBMECTHOI COOCTBEHHOCTH CYIIPYTOB.

Ha cragum HEmocpeAaCTBEHHO CyAeOHOTO pa3OHUparTesbcTBa, CYyAY HEOOXOAUMO
BBISICHUTh HEKOTOPhIE MOMEHTHI. BO-TIepBBIX, UTO BXOAUT B MEPEUYCHb 0OBEKTOB, KOTOPHIE
BXO/ISIT B COCTaB OOILIEr0 COBMECTHOI'O UMYILECTBA CYNPYTOB; a TAKXKE ONPEIEICHUE B HEM
JOJIEN KAKJIOTO CYIIpyTa.

Ha ocHoBanuu n. 15 Iloctanosnenus [Inenyma BepxoBnoro Cyma P® ot 05.11.1998
Ne 15 «O npumeHeHnn cyJlaMy 3aKOHOIATENIbCTBA ITPU PACCMOTPEHHHU JIENI O PACTOPKEHUU
Opaka» 0O1Iell COBMECTHOM COOCTBEHHOCTBIO CYNPYTOB, KOTOpas MOAJEKHUT pasfely,
SABJISIETCS JTI000€ HEJABUKMMOE U JIBUKMMOE MMYIIIECTBO, HAXKUTOE CYNpPyraMu B MEPHUOJ]
Opaka, KOTOpPOE€ MOXKET SABISATbCS OOBEKTOM IpaBa COOCTBEHHOCTH TpPaKJIaH, B
HE3aBUCHUMOCTH OT TOTO, HA YbE€ U3 CYNPYroB UMsI OHO MPUOOPETANOCh TU00 BHOCUIINCH
JICHEKHBIE CPEJICTBA, €CIIM MEXIy HUMHU OpayHbIM JOTOBOPOM HE YCTAHOBJIEH WHOU
PEXUM JAHHOTO UMYLIECTBA.

bepercs BO BHUMaHUE TaKXKE TO, YTO MPHU pa3jieie O0IIero MMyIiecTBa oOLue J0JIru
CYNpyroB W MpaBo TpeOOBaHHUS MO 00A3aTENbCTBAM, KOTOPbIE€ BO3HUKIM B HMHTEpecax
cembu. Ilo nmemam o paszgene COBMECTHO HAXKUTOTO HMMYIIECTBA CYNpPYTrOB OOIIKMMHU
dakTamMu, KOTOpbIE BXOIAT B TNPEIMET JOKa3bIBaHHS, SBISIOTCS: Haluyue ¢axra
perucTpaiuu Opaka CTOPOHAMH; PACTOp)KEHHE Opaka MEXIAy CTOPOHAMH, (PaKTHUYECKOE
pPEKpalIeHue CEeMEWHBIX OTHOUICHUW 06e3 oduiuanbHOro o(opMIIeHHUS; HaJIUune
OpayHOro J0roBOpa WM COIJIAIIEHUS O pas3felie HMMYILECTBa; COCTaB U CTOMMOCTb
COBMECTHO HAXXUTOTO HMYyIIEcTBa. Takke OONBIIyI0O pOJIb UTpPalOT  Jpyrue
0OCTOSITENLCTBA, KOTOpPbIE HMMEIOT 3HAYEHHE JUIsl OIpeAeNieHHs MPaBOBOIO peXUMa
UMYILECTBA, J0JEil CyNpyros, peHieHUsl BOIpoca O mepeaade Kakoro-mu00 MMYLIECTBa
TOW WUJIM UHOW CTOPOHE.

Hcren HeceT Opemsi TOKa3bIBAHUS HAJIMYUSI COBMECTHO HAXXUTOTO MMYIIECTBA U €rO
cocraBa. [lo maHHBIM JenaM B TpEeAMET JOKa3blBaHUS BXOIAT OOCTOSATEIBCTBA, OT
YCTAaHOBJIEHUSI KOTOPBIX 3aBUCUT BBISIBIIEHHE COCTaBa UMYLIECTBA MOAJICKAILETO pa3ieny.

B cyneOHOM mopsiKke yCTaHaBIMBAaeTCA BpeMs MNPUOOPETEHUS HMMYIIECTBA,
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NpUCYTCTBUE (DaKTa MPOU3BENECHUS BIIOKEHHUI, KOTOPbIE 3HAYUTENHHO YBEIMYMUBAIOT €0
CTOMMOCTb. BcreacTBue 4ero oHO JOMKHO OTHOCUTBCS K COBMECTHOW COOCTBEHHOCTH,
(bakT coXpaHEHUS CEMEHHBIX OTHOIICHUH HA MOMEHT MTPUOOPETEHUS HMYIIECTBA.

Cympyru, KOTopble HE MOTYT 0€3 CcyJa MPOM3BECTU pa3feid COBMECTHOTO MMYIIECTBA,
HaxOJATCS B HATSIHYTHIX OTHOIIEHUsIX. ClieI0BaTeIbHO, BCEMU CIIOCOOaMU MPENATCTBYIOT
CIIPaBEJIMBOMY pa3ziely COOCTBEHHOCTH, BKJIIOYAasi TAKHWE CHOCOOBI, KaK IMPUBIICUCHUE
JOKECBUJIETENEH, OroBOp, nmoaJyior. HampumMep, cynpyr MOXKeT JOKa3bIBaTh, UTO KaKOrO-TO
KOHKPETHOTO MMYINECTBa HE OBLJIO, WM OHO JaBHO MPOJAHO, mojapeHo. Ha ocHoBanuu
cratbu 34 CK PO npu 3aKOHHOM pEXUME HMYIIECTBA CYIPYrOB BCE HAXKUTOE MMH BO
BpeMsi Opaka MpU3HaeTcs UX 00I1Iel COBMECTHOM COOCTBEHHOCThIO. OTCTYIIIEHUE OT ATOTO
npaBuia TpeOyeT ero JOKa3bIBaHMUS CO CTOPOHBI CyIpyra, KOTOpbI HACTaMBAET HA HEM.
Cyny B TaHHOM ClIy4ae HYXKHO Pa3bsiCHUTh CTOPOHAM, KaKWe IS Jejia UMEIOT 3HAYCHUE
dakThl U KTO 00s3aH MX JOKa3blBaTh. B ciydae, Korja cocTaBiieH OpayHbI J10rOBOP
MEXy CYIpyramH, TO €ro yCIOBHSM, KOTOPBIE ONPENECISAIOT B CIy4ae €ro pacTOPKEHUS
MMYIIECTBEHHBIE TIPaBa U 00SI3aHHOCTH CYNPYTOB, OTAETCS MPEANOUYTEHUE.

YcnoBus OpayHOro JIOroBOpa O PEKMME COBMECTHOIO MMYIIECTBA, KOTOPHIE CTaBsT B
KpaifHe HeOJIaronpusiTHOE MOJIOKEHUE OJHOTO U3 CyNpyroB (K MpUMEpy, KOTJa JIMIIACTCS
MOJTHOCTBIO OJIMH U3 CYNpPYroB IMpaBa COOCTBEHHOCTH HA UMYIIECTBO, KOTOPOE HAXXUTO B
nepuoj Opaka cympyramu), MOTYT IO TpeOOBaHUIO JTAHHOTO CyINpyra ObITb MPU3HAHBI
CyJIOM HEJICVCTBUTEIbLHBIMH.

Takke pa3HbIMHU JOKa3aTEIbCTBAMU MOTYT MOJTBEPKIATHCS (PAKThl, KOTOPbIE UMEIOT
3Ha4YEHUE IS Jeja O pas/elie COBMECTHOro mmyiiectBa. K camMbIM pacnpoCTpaHEHHBIM
OTHOCAT NMUCbMEHHBIE JIOKA3aTeNIbCTBA (IOKYMEHTHI, KOTOPBIE BBIJJAHBI TOCYIAPCTBEHHBIMU
opraHamMu (JIOKyMEHT O MPHUBATU3AINH KUJIbS, CBUICTEIBCTBO O PETUCTPALIUU CICIKHU C
HEJBUKUMBIM HMMYIIECTBOM; TPAaBOYCTAHABIUBAIONINE JOKYMEHTHI (JIOTOBOPD MEHBI,
TapeHHUsl, KYTTU-TIPOJIAXKH)).

[Tpu paznene oOiiero UMyneCcTBa YBEIMYUBACTCSA CIOXKHOCTh JOKAa3bIBaHUS B Clydae
BBIBO3a M MOCJICIYIOIIECH MPOJIaXKu OJHUM U3 CYNIPYTOB OOIIEro UMYIIECTBA. 31€Ch TOMOYb
MOYET MOATBEPKIAECHUE MOKYMOK JUCKOHTHBIMU KapTaMU, TOBAPHBIMU Y€KaMHU, CTIPaBKaMH
0 KpeauTax.

Taxke pazgeny mnoajiexkar mnpaBa TpeOoBaHus. OHU MOTYT OBITh BOIUIONIEHBI B
BEKCEJISIX, paclucKax. JTO BCE TAKXKE COCTABIACT aKTUB UMYIIECTBA M PACHPEEIACTCS
COOTBETCTBEHHO. KpoMe TOro, UuTo Cynpyru BKIaAbIBAIOT ACHBIU B IICHHBIC Oymaru, Jai0T
UX B JIOJT, OHM € W MOKYMNalT MUMYIIECTBO B PacCpOUKy, OEpyT KPEIWThI, 3aHUMAIOT
neHsru. Eciiu cynpyru notpeOyroT TakKe pa3ieiNuTh UX JIOJITH, TO CyA MX JOJTH TakkKe
nenmut. CrenoBaTeNbHO, YUYUTHIBAETCS, YTO TpeOOBaHUE O pasjese OO0IIero COBMECTHOTO
MMYIIECTBA MOJKET MPUHHUMATHCA MO 3adBJICHUIO KPEAUTOPOB OJHOTO W3 CYNPYIOB,
KOTOPBIH JKeJIaeT Ha ero J0JII0 B 00IEM UMYIIECTBE 0OPATUTH B3bICKAHUE.

HyxHo OpaTh BO BHMMaHHE, YTO B JOTOBOPE JIOJDKHUKOM MPHU3HAETCA TOT CYIPYT,
KOTOPBIN 3aKJIIOYUI CAMOCTOSITEIBHO U OT CBOETO MMEHU J0roBOp. COOTBETCTBEHHO OH
OTBEYAET MO JTOMY 00s3aTebCTBY COOCTBEHHBIM HUMYyIIeCTBOM. Jlamee cya mocie
OTPENICJICHUS] COCTaBa HMYIIECTBA, KOTOPOE€ OTHOCUTCS K OOIIEH COBMECTHOM
COOCTBEHHOCTH, ONPEACIISIET AOJU KaXKI0T0 CYIpyTa.

Kak ycTaHOBIIEHO Ha 3aKOHOJIaTEILHOM YPOBHE, J0JIM CYIIPYTrOB B COBMECTHO HAXKUTOM
UMYIIECTBE MPU3HAIOTCS PAaBHBIMU JIOJISIMHU.
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Ho ects m uckmrodeHus. K TakoBBIM HCKITIOUEHUSM OTHOCSTCS T€ CHUTYyalldd, KOTAa
HY>KHO B JieJie B35iTh BO BHUMAHUE MHTEPEChl HECOBEPILIEHHOJIETHUX JIETEW, U KOTJla OJIUH
U3 CYNPYroB HE YYacTBOBaJl B HAKOIUICHMM COBMECTHO HAXUTOTO HUMYIIECTBA IO
HEYBXXUTEJIbHBIM MpUYMHAM (K TpuMepy, He paboTan OOJbIIYI0 YacTb BpPEMEHH
COBMECTHOW ceMelHOW Xu3Hu). B maHHOM ciyyae, CyJOM [IOJDKHO OBITh BBISICHEHO,
noueMy JaHHBIA Ccynmpyr He paloTai, T.K. CIy4yaloTcs pa3Hble >KM3HEHHbIE cuTyanuu. B
JAHHOM CJIy4ae yBa)KUTEJIbHBIMUA NMPUYMHAMU MOTYT BBICTYNaTh: WHBAJIUIHOCTH, KaKas-
00 O0O0JIe3Hb, HEBO3MOXKHOCTh HAWTH pPabOTy IO CBOEW CHEUUAIbHOCTH; CTEYEHHUE
TSDKEJTBIX KU3HEHHBIX 0OCTOSITEIIbCTB.

TpeTbe UCKIIOUEHHE U3 MPAaBHJIa — 3TO PACXOJIOBAHUE OOILEro UMYIIECTBA B yIIEpO
MHTEpEcaM CeMbH OJHHMM U3 cynpyro. C BompocoM 0O [0Jie CYNpPYroB, B OOIIEM,
COBMECTHO HAXXUTOM HMYIIECTBE, CBSI3aHO PEIICHUE BOMPOCA O KOHKPETHOM OOBEKTE
UMYIIECTBA, KOTOPOE BBIJACISICTCS KaKIOMY M3 CYOpyroB B coOCTBeHHOCTh. Cyn mpu
M3Y4YeHUU BapuaHTa pasjesia, KOTOPbIA ObUT MPEJIOAKEH OJIHUM M3 CYNpPYroB, OEpeT BO
BHUMaHHE OOBEKTUBHBIE TOTPEOHOCTH CYNPYTrOB B TOM WM MHOM npeamere. K mpumepy,
KOI/Ia Cynmpyr MMeEEeT Kakoe-TO 3a0oJieBaHHE, KOTOpOe OOYyCIIaBIMBAET HEOOXOJIUMOCThH B
CpelICcTBax TMEpPEJBIKEHUS W B CHEIHUAIBHBIX MPUCIOCOOTICHUSX, KOTOphIE OBLIU
npuoOpeTeHbl B Opake. K TakoBBIM MOXHO OTHECTH aBTOMOOWIJIb, KOTOPBIA 000pY0BaH
CHEIyCTPONCTBAMH JIJIsl yIIPABIICHUSI, MHBAIUIHON KOJsicku. Vi e Korja y cynpyra ecTh
HEOOXOAMMOCTh TPHUMEHSTh MPEIMEThI, KOTOpble ObUIM KYIUICHbl Ha COBMECTHBIE
cpeAcTBa, sl €ro mnpodeCCHOHAIBHOM JeaTeNbHOCTH. K TaKOBBIM MOXXHO OTHECTH
MY3bIKQJIbHBII HHCTPYMEHT, CIICIHAbHBIE TEXHUYECKUE NPHUCIIOCOOJICHUS, TPY30BOM
aBTOMOOWUJIb.

VYyeT yka3zaHHBIX 00CTOSATENILCTB B CYJICOHOM MOPSAIKE MOKET IPUBECTH K HEPABEHCTBY
paznena. CrenoBaTenbHO, HY)KHO pa3pelIuTh BOMNPOC O BO3MOXKHOCTU JCHEKHOU
KOMIIGHCALIMM B TIOJIb3y CYyHOpyra, y KOTOpPOro JOJisi OKa3ajlach HECHpPaBEJINBO
YMEHBIICHHOM.

Taxoke ornpezeleHHbIE MPOOJIEMHBIE MOMEHTBI OOCTOSIT ¢ 0OBEKTaMU COOCTBEHHOCTH,
KOTOpbIE HE MOTYT OBITh pa3zesieHbl He 0€3 CYIeCTBEHHOI0 yIep0a ero nmoTpeoruTeIhCKuM
cBoricTBaM. K TakOBBIM OTHOCSIT aBTOMOOMJIb, KUJIOM oM. B manHOM ciydae 6epercst BO
BHUMaHHe TnosioxkeHue ctatbu 252 'K PO, B KOTOpO¥W roBOpUTCS, YTO HECOPA3MEPHOCTh
MMYIIIECTBA, KOTOPOE BBIJEICHO YYAaCTHHUKY JIOJICBOM COOCTBEHHOCTH, €r0 JIOJISI B TpPaBe
COOCTBEHHOCTU YCTPAHSETCS BBITUIATON COOTBETCTBYIOIIEH IEHEKHON CYMMBI WU JIPYTOM
KOMIIEHCAIIMEH MPH YCIOBUU €TO COTJIACHS.

B mpouecce mpous3BoACTBa MO €Ny O pas3jelieé COBMECTHO HAXXUTOTO HMYIIECTBA
CTOPOHBI MOTYT MPUUTH K KOMIIPOMHUCCY, T.€. B3AUMHOU JTOTOBOPEHHOCTH, KOTOPasi MOXKET
OBITh OpOpMIIEHA MUPOBBIM COTJIallleHHeM. Takoe MUPOBOE COTJIAllICHUE yTBEPKIAETCS B
cyneoHom nopsnke. Cyn 00si3aH IPOBEPUTH, HE HAPYILIAET JIU MUPOBOE COTJIAllICHHE MpaBa
M 3aKOHHBIE HHTEPECHl TPEThbUX JUIl, HE MPOTUBOPEUYUT JIU OHO 3aKOHOJATEIIHCTRY.
BbIBOZBI, K KOTOPBIM B pe3yJbTaTe€ PACCMOTPEHUS WM Pa3pelIeHUs Jiejla MO CYIIECTBY
MIPUIIIEII Cy/l, B CyICOHOM PEIICHUN JOJDKHBI HANTH OTPasKCHHE.

Cynom ormpezensieTcss B MOTUBUPOBOYHOM YacCTH peIIeHUs, Kakoe MUMYIIECTBO W Ha
KaKyl0 CyMMY MPU3HAHO COBMECTHBIM UMYIIIECTBOM CYIPYTOB, a TAK)XKE YCTaHABIUBAIOTCS
WX UJCATbHBIC JOJH, IEHEKHOE BHIPAKEHHE, MTOCIIE YETO MEPEUH CISIFOTCS BEIH, KOTOPhIE

moaJjickart rnepeaavdc KCHE U MyKy, C YKa3aHUCM Ha 00CTOSTEILCTBA U JOKa3aTcJIbCTBA, HA
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KOTOPBIX BBIBOJIBI MO €Ty ObLTH OCHOBAHBI.

Omnpenenennoil crieru@ukoil obmagaeT coaepkaHue PE30FOTHBHON YacTH pPEIICHHS.
HeobOxomumo B HEH, Tpekae BCEro, YeTKO CHOPMYIMPOBATh YKa3aHHWE O MPEKPAIICHUH
npaBa OOIIEl COBMECTHONH COOCTBEHHOCTH. TaM jke CyJl yKa3blBaeT Ha KaIbld OOBEKT
COOCTBEHHOCTH, BMECTE€ C ONHCAaHUEM €ro HWHIUBUAYaJIbHBIX MPHU3HAKOB, KOTOPBIA
NPUCYXKJIEH KaXJI0W U3 CTOPOH, a TAKXKE €ro CTOMMOCTH. YKa3aHUEe CTOMMOCTU IpeIMeTa
SBIIICTCS JOBOJBHO Ba)XHBIM TpPeOOBaHHMEM, IMOCKOJBKY TPU HCIOJHCHHH CYAeOHOTO
pEIIeHU s ATON BEIlM MOKET HE 0OKa3aThCs B HAIMYUH, M HEOOXOUMO OyJeT yKa3aHHBIN B
PEIICHUH CIIOCO0 MCIIOHEHUS 3aMEHHUTD Ha JICHEKHYIO KOMIIEHCAITHUIO.

B ciyugae, eciii ¢ 0IHOTO U3 CYNPYTOB CyJ MPUCYKIAET KOMIIEHCAIIMIO, TO TpeOyeTcs
yKa3aHHe €€ pa3Mepa. B pe30odOTUBHON 4YacTU TakKe HEOOXOJHUMO paclpeiesiuTh
CyIeOHbIE PacX0/bl MEXKIY CTOPOHAMHU.

Takum oOpa3oM, TPOBEACHHOE MCCIEIOBAHUE MPOLECCYaTbHBIX OCOOEHHOCTEN
CyneOHOro pa3dupaTenbCcTBa MO JeliaM O paszzeiie OOIIero MMYINECTBa CYNPYToB JaeT
BO3MOXXKHOCTh CJEJIaTh CJENYyIOIIMe BBIBOABI M THpeiokeHus. [lo nemam o paszgene
COBMECTHO HAKUTOTO HMYILECTBA CYIPYroB OOLIMMHU (paKkTaMHu, KOTOpPbIE BXOJAT B
MpeAMET JOKa3bIBaHUS, MPHU3HAIOTCS: HaIWuue (akra perucrpanudd Opaka CTOpPOHAMU;
pacTopkeHue Opaka MeXAy CTOpOHaMH JHOO (aKTUYECKOE MpEeKpalleHue CEMEMHbIX
OTHOLIEHUN 0e3 odunmanbHOro Oo(OpMIICHHS; Hajdu4he OpavyHOTro JOroBOpa JIMOO
COTJIALIEHUS] O pasJele HUMYIIECTBA; COCTaB M CTOMMOCTh COBMECTHO HAXXHTOTO
UMYIIECTBA; JPYyrHe OOCTOATENbCTBA, KOTOPHIE HWMEIOT 3HA4YCHHE ISl OMpeesieHUs
MIPABOBOTO PEKUMa MMYIIECTBA, AOJECH CyNpyroB, a TakKe pEHIeHHs BOIIPOca O Iepeaade
KAaKOro-J11M00 MMYIIECTBA TOM WM UHOM CTOPOHE.

B cnyuae, xorma mmeercss OpadHbIii JOTOBOP MEXKIY CYNPYraMHu, TO €r0 YCIOBHSM,
KOTOPBIE OMPEACISAIOT B CIydae €ro PacTOP:KEeHUsI UMYIIECTBEHHBIC MpaBa M 00s13aHHOCTH
CympyroB, otaaercs mnpeanoutenne. Cya Tmocie ONpeNeNeHHs COCTaBa HWMYIIECTBa,
KOTOpPOE OTHOCHUTCSI K OOIlEH COBMECTHOM COOCTBEHHOCTH, OIpEAENseT J0JIM Ka)I0ro
cynpyra. Cya, uzydast BapuaHT paszelia, KOTOPbIM MpeIokKeH OJHUM U3 CYIPYIroB, OepeT
BO BHUMaHHE 00bEKTUBHBIE IOTPEOHOCTH CYNPYTOB B TOM WJIM MHOM IpEIMETE.

B xone nmpousBojacTBa Mo A€y O pasjieie COBMECTHO HAKUTOTO MUMYILIECTBA, CTOPOHBI
MOTYT TNPUNTH K KOMIIPOMHCCY, TO €CTh B3aUMHOH JOTOBOPEHHOCTH, O(OpMIIsieMOit
MHUPOBBIM COIJIALICHUEM.

Cynom omnpenensiercs B MOTUBUPOBOYHOM YAcCTH pPEILIEHUs, KaKoe MMYLIECTBO M Ha
KaKyl0 CyMMY MPU3HAHO COBMECTHBIM HMYIIIECTBOM CYMPYTOB, a TAKXKE YCTAaHABIUBAIOTCS
WX WJCANbHBIC JI0JIU, ICHEKHOE BBIPAKEHUE, MOCIE YeTO MEePEUHCIIOTCS BEIld, KOTOpPhIE
MOJITIKAT Mepeiaye )KeHe U MYXKY, C YKazaHHEeM Ha 00CTOSITENTLCTBA U OKA3aTeIhCTBA, HA
KOTOPBIX BBIBOJBI MO JeNy OBITM OCHOBaHBL. B pe30JIOTUBHON 4YacTH yKa3bIBaeTCs O
MpeKpalieHuy npaBa oOIIeld COBMECTHOM COOCTBEHHOCTH. Tam jke Cyl yKa3bplBaeT Ha
KKl 00BEKT COOCTBEHHOCTH, BMECTE C OTMHMCAHUEM €T0 WHIWBUAYaJbHBIX MPU3HAKOB,
KOTOPBIH MPUCYXACH KaXKJIOW U3 CTOPOH, a TAKKE €r0 CTOMMOCTH.

Takum 00pa3oM, yKa3zaHHBIE CIIOCOOBI — 3aKJIIOUYCHHE OpayHOTO JIOTOBOpa WJIU
COTJIAILIEHUS] O pa3fesie UMYIIECTBA — 3TO «MHUPHBIE» IyTH pelIeHUsl MpoOjaeMbl pasjena
umymectBa. [Ipu 3axiroueHny OTOBOpa WIIM COTJIAIIEHHS HYXKHO B CTPOTOM IMOPSIKE
co0moaaTh TpeOOBaHUS 3aKOHOIATEIbCTBA.
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3.2 bpauHblii J0roBOp Kak OCHOBAHHMEe W3MEHEHHSI 3aKOHHOI0 peKHMAa
HMYILIeCTBA CYNPYroB

TosbKO HEOOJBIIOE KOJIMYECTBO JIIOJIEH HAa MPOTSIKEHHWU >KU3HU HE CTAJIKUBAETCA C
BOIIPOCOM 3aKiitoueHusi Opaka. bynymue cynpyru B OOJIBIIMHCTBE CBOEM ONTHUMHUCTUYHO
CMOTpPAT Ha cBoM Opak. Ilpencrammisst cuacTiuByio W 6€300JaUHYIO KM3HB C CYIPYTOM,
MBICIIM O Pa3BOJIE€ M pa3[Ei€ MMYIIECTBA PEIKO KOMY IPHUIAYT B TOJOBY. A BOIpPOC O
3aKII0YEHUU OpadyHoro J0roBopa Imeped cBaabOoi B Poccuu BCTaeT TOJBKO TMepe
HEOOJBIITUM KOJIMYECTBOM Map.

HNuctuTyT OpayHOro JOrOBOpa Ha 3aKOHOJATEILHOM YPOBHE ObLT 3aKperjieH COBCEM
HefaBHO. PeanbHas BO3MOXKHOCTH 3aKJIIOUEHMSI OpayHBIX JIOTOBOPOB IMOSIBUJIACH C
BBeaeHueM B neiictBue CemeirtHoro Komekca P® ¢ 1 mapra 1996 rona. Ha cerogusiinuii
JIeHb 3aKII0YeHHEe OpavyHOTo JOrOBOpa — OYEHb peAKoe sBieHue. J[aHHBIM (pakT CBA3aH C
TE€M, YTO TAKOW MHCTUTYT HE HAIIEI JOCTATOYHOU PErjIaMEeHTALNH.

N3yuyenuem Bompoca OpayHoro nporoBopa 3aHuManuch M.B. AHTOKkonbckas [9],
H.H. Ckpsimaukos [11], FO.A. Kopones [21], A.H. JleBymkun [22], JI.b. MakcumoBuu
[12], n npyrue.

bpaunblii koHTpakT B Poccuu 3a nmocnennue 10 ser nmpeBpaTuica U3 yAUBUTEIbHOU
peakoctu B MaccoBoe siBaeHuEe. C KakAbIM TOJOM BCE€ OOJIbIIE CYNPYroB KEJNAIoT
(dbopMaIbHO 3aKpENHUTh U PACIPEICIUTh MEXKIY COO0OM HMMYIIECTBO U JPYTUE AKTHUBBHI.
[IpuueM odopMIIATH TaKue JJOTOBOPHI K HOTapuycaM NPHUXOIAT HE TOJbKO CaMble
COCTOSITEIbHBIE JIOJM, HO W TMPEJICTABUTEIM CPEIHETO Kiacca, HAEMHBIE CIyKalllHe,
BJIAJIETIBIbI KBAPTHUP, MAIIIMH, COOCTBEHHHKH MaJIOTO U CpeIHEro OM3Heca.

bpaunbiii goroBop B Poccum cranoBuTcs Bce Oonee momyisipHbiM. OO0 3TOM
CBUJICTENILCTBYIOT CTaOWIIbBHO pacTymue nudpsl cratuctukd. Tak, B 2015 romxy ObuI0
3apeructTpupoBaHo Ooisiee 46 Thicsu OpauHblx goroBopoB. B 2016 romy sta umdpa
JocTUTia OTMETKU 72 Thicsun. B cnenyromem, 2017 rogy uucino OpayHbIX JAOTOBOPOB
npeBbicuio 88 Teicsy. Ho emie Oosiee akTUBHBIA POCT MOMYJSPHOCTH OpayHbIX JTOTOBOPOB
Haomogaercas B 2018 romy. Tonbko numb 3a mepBoe mnonyroaue 2018 roma wyumcio
Opa4HBIX JOTOBOPOB JOCTUTIIO OTMETKU 56 Thicsd. J[aHHBIE CTATUCTHUKU TOBOPAT O TOM,
YTO POCCHUSIHE CTaJIi 00Jiee OTBETCTBEHHO MOJXOAUTh K BOIPOCAM CO3/IaHUSI CEMbU, TOMHS
HE TOJBKO 00 SMOLIMOHAIIBHON COCTAaBIISIONICH, HO M O 3aKOHHBIX IIPpaBax M 00S3aHHOCTAX
cynpyroB. Ecnu paHbiiie OpayHblii TOTOBOP BOCIIPMHUMAJCS KaK BEPHBIA MPU3HAK Opaka
M0 pacyeTy, TO CErofHs Bce OoJblllee YUCIO Tpa)xaaH BUIAT B HeM 3(PQPEKTUBHBIN
WHCTPYMEHT, CIOCOOHBIM TIOMOYh B PEIICHHHU HMYIIECTBEHHBIX BOIPOCOB B CEMbE U
MPEJOTBPATUTH MHOTHE CIIOPBI.

B UYensOunckoil o6nactu OpadHbIX JTOTOBOPOB TMOKa 3aKIIIOUAETCS HEMHOTO, OYCHb
MHOTHE TpaxJaHe KOHCYJbTHPYIOTCS Y HOTApUYCOB MO MOBOAY UX 3akitoueHus. OmaHako
MOXHO C YBEPEHHOCTHIO TOBOPUTH O TOM, YTO KOJIMYECTBO OpayHBbIX JIOTOBOPOB
YBEIIMUMBACTCS C KaXIbIM T'OJOM.

BpauHbIii KOHTPAKT WK JIOTOBOP — 3TO COIJIAIICHUE MEX]y CYIIpyraMmu, HarpaBJICHHOE
Ha ONpe/eJIeHue HMYIIECTBEHHBIX MpaB U o00s3aHHOCTEd. OH MO3BOJSET HE TOJIBKO
ONPENENINTh, KOMY JIOCTAaHETCS MAalllMHa W KBapTHpa B Cliydae pa3Boia, HO U OTOBOPUTb,
KTO 00s3aH TyJsTh C CO0AKOM M MO CKOJBKO pa3 B JA€Hb. 3aKIIOYEHHE TaKOTO J0roBopa

JT0OpPOBOJILHOE M BO3MOKHO TOJIBKO TIO JKEJaHWI0 00oux cynpyroB. B 6paunom moroBope
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HE MOTYT PETyJINPOBATHCS JTUYHBIE OTHOIIIEHUS, POAUTEIBCKUE TIPaBa U 00S3aHHOCTH.

B crpanax EBpomnbl © AMmepuke 3akioueHHe OpayHOro KOHTpakTa — 3To Hopma. Ha
OCHOBaHUU cTaTtuctuku, 70% map B AMepuke u ctpaHax EBpocoro3a 3akitouaioT OpauHbie
KOHTpakThl. B Poccru BO3MOKHOCTB 3aKOHHO 3aKJII0YaTh OpavyHbIA JOTOBOP MOSBUIIACH HE
TaK y> JaBHO. JIOTOBOpHOW pEeXHUM BIIaJICHUS UMYIIECTBOM, Kak ajbTepHATHBA OOIIEH
COBMECTHOM COOCTBEHHOCTH CYINPYIOB, BIEpBblEe MOABHUJICA B ['paxxgaHCKOM KOJEKCe
Poccutiickoit deneparuu 1 saBaps 1995 roma, UMEHHO ¢ 3TOro JHs Oblla BBEJCHA B
nevicteue neppas yactb ['K PO, B n.1 ¢1.256 koTtoporo cka3ano: «MMyIiecTBo, HaKUTOE
BO Bpemsi Opaka, SIBISIETCS COBMECTHOM COOCTBEHHOCTBIO CYIIPYIOB, €CIIH JOTOBOPOM
MEXy HUIMU HE YCTAHOBJIEH MHOM pexuM 3Toro umyuiecta». Hoswlii CeMelHbIi KOAEKC,
B KOTOPOM MOSIBUJIACh IJ1aBa 0 OpayHOM JIOTOBOpE, BCTyNuJI B cuily ¢ 1 mapta 1996 ropa.
CeMeilHbI KOJEKC KOHKPETH3UPOBAI W OINPEIEIUI OCHOBHBIE IIOJIOKEHHS OpadyHOro
ZIOTOBOpA.

Ha ocnoBanuu crateu 40 CK P® OpauHbIM 1I0rOBOPOM MPHU3HAETCS COTIAIICHUE JIUII,
BCTYNAIOMIMX B OpakK, WM COTJalllEeHue CYIpPyroB, ONpeesaiolee UMYIeCTBeHHbIC MpaBa
1 00S13aHHOCTHU CYNPYTroB B Opake u (WJIK) B CIy4ae €ro pacTOp>KEHUS.

Poccuiickuii OpadHbIii JTOTOBOp OMNpEAENseT JUIlh HMMYIIECTBEHHbIE OTHOIICHUS
CYyIIpyTOB M HE MOXET OINpeaeisaTh, HANpUMEp, JWYHBIE OTHOIICHUS, OOS3aHHOCTH
CYINPYTOB 10 BOCIIUTAHUIO JIETEH, BEICHUIO X03s1icTBa U 1p. OO 3TOM rOBOPUTCS B YaCTH 3
ctatbu 42 CK P®. 310 MOXHO Ha3BaTh HEIOCTATKOM OpayHOro J0roBopa. B 3apyOexHbIX
OpauHbIX KOHTpaKTax, K MpUMEPY, MOXHO NPOMHCaTh pa3Mep MOPaJILHOTO Bpela Mpu
M3MEHE OJTHOTO U3 CYIPYIOB.

Jlanee oOCTaHOBMMCSI Ha OCOOEHHOCTSX 3aK/O4YeHHUs OpayHoro jgoroBopa. Ha
ocHoBanuu ctatbu 41 CK P® Opaunblii JOTOBOp 3aKIIIOYAETCS B MUCbMEHHON (QopMme u
MO/JIEXKUT 00SA3aTEIbHOMY HOTAPUAIBHOMY YIOCTOBEPEHUIO. BpauHblii JOrOBOp MOXKET
3aKJIIOUYUTh KaK Tapa, KOTopas TOJIbKO COOMpAaeTCs 3aKiIouuTh O(PUIMaIbHO CBOM Opak,
MpU 3TOM OpayHBIM JIOTOBOP BCTYNHT B CHIIy TOJBKO TOCIE BCTYIUICHHS B Opak; Tak |
CYIIPYTH, KOTOpPbIE YXK€e COCTOAT B Opake.

[To neodunuansHoil cTaTtucTuke B Poccum Bcero 3-7% map 3akimovaroT OpadHbie
JIOTOBOPBI, TIPH ’TOM MHOTHE M3 HUX BCTYIMAIOT B Opak MOBTOPHO, TO €CTh 3TO TE, KTO yKe
UMEET «TOPbKUI» OMBIT JEICHHUS MMYIIECTBA; TAKXKE TE€, KTO YK€ HAXOJATCS B Opake H
coOuparoTcst pa3BOAUTHCS. [l MHOTHX Tap, KOTOPBIE Y€ COOMparoTCs pa3BOIUTHCS,
OpauyHbIe JOTOBOPHI MPEBPAIIAIOTCS B MUPOBOE COIJIAINICHUE, BEAh TAKUM 00pPa3oM MOXKHO
n30exKaTh JOJTUX CyAeOHbBIX pa30UpaTeNbCTB MO JEICHUIO0 UMYIIECTBA.

Yrto conepxkut B cede Opaunbliii 1oropop? OO0 sToMm rosoputcs B ctatbe 42 CK POD. [1pu
pa3BoJie COBMECTHO HAXKUTOE MMYILIECTBO CYNPYTOB JIEIUTCS MOMOJaM. JTO YCTpauBaeT
JAJIEKO HE BCEX.

B CK P® ycraHoBieH 3aKOHHBIN PEXUM UMYILECTBA CYIIPYTOB, T.€. 00Iasi COBMECTHAs
COOCTBEHHOCTh. 3aKOHHBIH PEXKHUM HauyWHAET JEHCTBOBaTh ABTOMATUYECKH C MOMEHTa
perucTtpanuu Opaka Mpu OTCYTCTBUU OpayHOrO JOTOBOpA. 3aKIIOYMB OpadyHbIid JOTOBOP,
CYyNpyTd MOTYT BBIOpaTh JAPYrod peKMM COOCTBEHHOCTU: COBMECTHBIM, OJICBOW WIIH
paslenbHBIA. DTO paclpoCTpaHsAeTCS KaK Ha WMYIIECTBO, HAXUTOEC B Opake, Tak W Ha
100pavyHOE UMYILECTBO KaX/I0TO.

Kpome BompocoB, kacammmxcs KOHKPETHO UMYINECTBA, B OpadYHOM JIOTOBOPE MOXKHO

Ipomnucarh MpaBa U 00S3aHHOCTU MO COAEPKAHUIO APYT Apyra, yyacTue B JOXOJAaX JpyT
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ApyTra, MOPAIOK HECEHHS KaXJbIM W3 CYNPYIOB CEMEHHBIX PAacXoJl0B, a TaKXke JioOble
IpYTU€E TOJO0KEHUS, KOTOPbIE KacarTCs MMYLIECTBEHHBIX OTHOLICHH. K comepianuio
OpadHOro J0roBopa CTOUT OTHECTUCH cephe3HO. Heobxoaumo oOpaTuTh BHUMAaHKE HA TO,
yTOOBI CYyNpyrd M B Opake, U TOCIE pa3Boja OCTABAINCH B PAaBHOM MaTEepUaILHOM
noJIO)KeHNH. MHade 3aKOH MOKET NpPH3HATh IOrOBOP HENECHCTBUTEIBbHBIM, MOCKOJIBKY OH
CTaBUT OJHOrO M3 CYIPYroB B 3aBEIOMO HEBBITOJHOE MOJOXKeHUE. M pa3Bon mpu 3TOM
OyIneT mnpoU3BENCH IO YCIOBHSIM, OINpEICICHHbIM 3aKkoHOM. JlelicTBoBaTh OpauHbIi
JIOTOBOP MEPECTAET MOCJE pacTOpPKEHUsI Opaka, TM00 MOoCe UCHOJHEHUS CYNPYTaMH TE€X
0043aTEeNbCTB, KOTOpPBIE MPEAYCMOTPEHBI JOTOBOPOM IIOCIE PACTOPKEHUS Opaka.
W3MeHuTh WM pacTOprHyTh OpayHbI JOTOBOP MOXKHO B JI0O0O€ BpeMs, HO IO
COTJIallIeHUI0 cynpyroB. [1o xkemaHuio 0HOTO Cynpyra JOTOBOP MOXKET OBITh PACTOPTHYT
WJIM U3MEHEH TOJIBKO IO PELICHHIO CyJa Y IPU HAJWYUU OCHOBAHUM, YCTaHOBIECHHBIX ['K
P® (rnasa 29).

B ciydae, korga oiMH W3 CYNPYTrOB CYIIECTBEHHO HAapYLIWJ JOTOBOP, TO OH MOKET
ObITh M3MEHEH WIH PACTOPTHYT MO KeJaHuio napyroro. OZHOCTOPOHHMM OTKa3 OT
M CIIOJIHEHUS IOTOBOpa He JomyckaeTcs. JleficTBoBaTh OpadyHblil JOrOBOp MEPECTAET MOCe
pacTopxeHusi Opaka, TM00 MOCIEe UCIOJHEHUS CyNpyraMu TeX 0053aTelbCTB, KOTOPBIE
IPEyCMOTPEHBI TOTOBOPOM IIOCIIE pACTOPKEHUsI Opaka. bpauHblil TOroBOp TakXKe MOXKET
OBITh MPHU3HAH HEJACHCTBUTEIBHBIM IMOJTHOCThIO WM 4YacTUYHO. OCHOBAaHUS HJIsi 3TOTO
npeaycMoTpessl B riaase 9 'K PO. Ecin yciioBust 1oroBopa cTaBsT OAHOTO U3 CYIIPYIOB B
KpailHe HeOIaronpusATHOE MOJIOKEHUE, CYJT MOXKET MIPU3HATH JOTOBOP HEACHCTBUTEIbHBIM
10 TPeOOBAHMIO OJTHOTO U3 CYIPYIOB.

[IpakTHka ¢ TEOpHEN TAKKE HAXONAT Pa3JIM4Yhsl, KOTJAa B PEAIbHOCTH 3aTPAaruBarOTCs
npaBa jAeteil. Hopmbl 3aKkoHOIATENbCTBA HA MPAKTUKE MPHU Pa3HbIX OOCTOSTENbCTBAX
MIPUMEHSIIOTCS HEOJHO3HAauHO. PaccMoTpum npumep u3 cyaeOHoit mpaktuku. Cympyra
TpeOyeT Npu3HaTh OpPAYHbIA JOTOBOP HEACHCTBUTENBHBIM B YACTH Ha TOM OCHOBAHHH, UTO
CYIIPYT, KOTOpBIM SBJISIETCSI COOCTBEHHMKOM HX COBMECTHO HaXUTOW KBapTHUpHI (110
OpayHOMY JOTOBOPY MM M OCTaHETCs MOCJe pacTOp)KEeHUs Opaka), 3aKII0UMIl JOTOBOP O
npojaxke JaHHOTo umyllecTBa. /JJoroBop 006 MMyIIECTBEHHOM pexuMe ObLl 3akitoueH 10
ner Hasan. Ha pmamHOM Jrame cymnpyra IOpOCUT CyJ  IPU3HATH  COIVIALLICHME
HEJICUCTBUTEIBHBIM, T.K. B CIIy4ae IIPOJAKH OHA U HECOBEPILICHHOJIETHUE JIETU OCTAHYTCs
0€3 KUIIbS.

B nanHoMm ciywae cyn yaoBieTBopseT TpeOOBaHUS CYNpPYIH, HaJeiIUB €€ IMpPaBoOM
cooctBeHHoct  1/2  HemBwxkumocth. Cya  Oeper BO  BHUMAHUE  HMHTEPECHI
HECOBEPILICHHOJETHUX AETEN M TO, YTO CyIpyra MOAINMCANa 3aBEJOMO HEBBITOAHBIN IS
cedss pgoroBop. Ho B TO ke Bpems pelleHHe cyJa HaBepHsKa ObUIO0  Obl
MPOTHUBOIOJIOKEHHBIM, €CIM B COOCTBEHHOCTH Yy CYIPYroB HUMejach Obl emie oaHa
HEJIBIOKUMOCTh. B nelicTBue Obl BCTYNHWJIO TMPaBWIO O cBoOojse moroBopa. Cympyra
(akTHYEeCKU OHUMAJIA MOCIEACTBUS, AaBasi COTJIacue Ha pa3/ieIbHOE UMYIIECTBO U JIHIIAS
ceOsl IpaBa royioca B CIy4ae OTUYXICHHUS.

['paMOTHO coCTaBIEHHBIN OpavyHBIA JOTOBOP JACT Pa3pelIuTh UMYIIECTBEHHBIC CITOPHI
nociie pasBoja M Jaxe BO BpeMs Opaka. OH gaer cympyraMm OOJbIIyI0O CBOOOIY B
PETyJIMPOBAHUN MMYLIECCTBEHHBIX OTHOLICHWM, HEXEIW 3aKOHHBIM PEKUM COBMECTHOU
cooctBeHHocTu. Ho, mpexnae ueM 3akiaiodyaTh OpayHbId JOrOBOpP, CTOUT OMpPENEIUTHCA,

HY)XKHO JIH 3TO KOHKPETHOM Cylpyxeckorn mnape. Kak mnoka3plBaeT pocCHMCKas U
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3apyOekHasi MIPAaKTHKA, OpayHble JOTOBOPHI 3aKIIOYAIOT, KaK MPABHIIO, JIIOAH, AIEKO HE
O6enuble. Ho 3T0 He 3HAYMUT, YTO OH HE MOXET OBITh HCIOJIb30BAaH MPOCTHIMU JIIOJbMH,
MMEIOIUMH B COOCTBEHHOCTH XOTh KaK0Oe-T100 IeHHOE UMYIIIECTBO.

OpnHa W3 IJIaBHBIX NPUYMH 3aKIIOYEHHS OpauHBIX TOTOBOPOB — STO MMYIIECTBEHHOE
WM COIMAIbHOE HEpaBEHCTBO cynpyroB. [l Tex, KTo 10 Opaka yxke 00JiafaeT BHICOKUM
MMYIIECTBEHHBIM TIIOJIO)KEHUEM, OpadHbIii JOTOBOp OyIdeT akTyajdeH. A Juid TeX, 4be
MOJIOKEHHE OJJMHAKOBOE U CPEIHEe, BIOJIHE MOJOUIET PEKUM, YCTAHOBICHHBIN 3aKOHOM,
06e3 OpauHoro poroBopa. Takke OH aKTyaJeH JUid KPYMHBIX COOCTBEHHUKOB U
peaNpUHIMATENICH, KOTOPhIE HE XOTAT MOTEPSITh CBOEC MMYIIECTBO B CIydae pas3Boja.
Kpome sToro, 3akimodeHne J0roBopa OyAeT JKeNaTelNbHbIM JUISl TIap, Y KOTOPBIX MMEeTCs
3HAYHMTENIbHAS pPa3HUIA B BO3pPACTe M MPHU 3TOM Yy OJHOTO M3 CYNPYrOB €CTh MPOYHAs
IKOHOMHUECKas 0a3a, a TAaKKe JIETH OT MPEIbITYIIero Opaka.

HecmoTpst Ha 3akperuicHHe OpadHOro JOrOoBOpa B POCCHICKOM 3aKOHOJATEILCTBE,
3aKJII0YAl0T ero KpaiiHe penko. [Ipuumnbl MoryT OBITH paznuuyHble. OfHa U3 HHUX, YTO
OpadHBbIii JOrOBOP HE PACcCUUTAH HA MACCOBOTO MOTPEOUTENS, a CYLIECTBYET OH JJISl JIOCH
Oorateix. Taxke ofHa M3 MPHUYUH, YTO B Hamieil cTtpaHe cHOpMUPOBAHBI HEMHOTO HHBIE
CeMelHbIe LIEHHOCTH W TPEJICTaBICHUS O Opake, HEXENU B JAPYrHMX LUBUIM30BAHHBIX
CTpaHax. A BO3MOXHO, TO 3aBUCHUT OT 0COOEHHOCTEH poccuiickoro menramurera. OT
pa3BoJla HUKTO HE 3acTpaxoBaH. Ho 3akirouaTh WM HE 3aKII0YaTh OpavHbIil TOTOBOP, AETIO
cyry0o JM4YHOE, 3TO IpPaBo, a He 00s3aHHOCTh. Takke HE CTOUT 3a0bIBaTh, YTO OpavHBII
JOTOBOP PEryJHPYeT MMYIIESCTBCHHBIC OTHOIICHUS HE TOJBKO TOCIE Pa3Boja, HO U B
Opake.

Takum 006pa3zom, OpavHbI TOTOBOP — 3TO TAPAHTHUS B OTHOLICHHH UMYIIECTBA, KOTOPAs
olpelielicHa B OpayHOM JIOTOBOPE, YTO 4YacTh WMYIIECTBA WJIH BCE HWMYIIECTBO,
NPUHAIISKAIIEe CTOPOHAM TI0 OpayHOMY JOTOBOPY, OCTAaHETCS TOMY, KOMY OHO
OIPEJICIICHO B COOTBETCTBUH C JIAHHBIM JOTOBOPOM, TO €CTh TOCJIC PAaCTOPKEHUS Opaka
cynpyru OynyT pacmpenensiTh BMeCTe HA)KHTOE UMYIIECTBO B COOTBETCTBUH C OpadyHBIM
JIOTOBOPOM.

3.3 CyneOHblii MOPsiIOK pa3jiesia 001ero MMyIecTBa Cynpyros, onpeaejeHue
noJien

B ciydae criopa paszgen oOIiero uMyIecTBa CyrnpyroB, a TakKe OIMpeaesieHue JT0JeH
CYNPYTOB B 3TOM UMYIIIECTBE, MPOU3BOISATCS B CyI€OHOM TOPSJIKE.

Paznen obmiero umyiecTsa CynpyroB MOXKeT ObITh NMPOU3BENICH Kak B MEpHOJl Opaka,
TaK ¥ TMOCJIE €r0 PacTOPKEHUS M0 TPeOOBaHUIO JTHO00T0 U3 cynpyroB. CienoBaTeabHO, CYI
HE WMeEeT IMpaBa OTKa3aTh B MPUHATUM HCKOBOTO 3asBJICHUS O pasJiele HMYIIeCcTBa
CYTNIPYTOB 10 TOMY OCHOBAHHIO, YTO OpaK MEXTy HUMU €I1Ie HE paCTOPTHYT.

B ciyuae pasnmena o01iero muMyIiiecTBa CymnpyroB B Iepuoj, Opaka Ta 4acTb OOIIETo
UMYIIECTBA CYINPYroB, KOTOpas He ObUTa pas3felieHa, a TakKe WMYIIECTBO, HAXHUTOE
CyNpyraMH B miepuo;] Opaka B TaJbHEHIIIEM, COCTABIISIOT KX COBMECTHYIO COOCTBEHHOCTb.

Paznmen oOmiero wmmyImiecTBa CympyroB MOXET OBITH TPOU3BENEH TaKKe B Clydae
3asBJICHUS KPEAUTOPOM TpeOOBaHWS O paszene OOIEro MMYIECTBAa CYNPYroB s
oOpartieHust B3bICKaHUs Ha JIOJII0 OJHOTO U3 CYIIPYTOB B 00IIIEM UMYIIIECTBE CYIIPYTOB.

OO1eit coBMECTHON COOCTBEHHOCTBIO CYIPYIOB, MOJUIEXkKAIlEH pa3ieay Ha OCHOBaHHUH
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nyHkToB 1, 2 crateu 34 CK P®, sBusercs nroboe HaXWUTOe MMHU B Tepuon Opaka
JBUKUMOE M HEJIBUKHMOE MMYIIECTBO, KOTOpoe B cuiy cratei 128, 129, myHnkrtoB 1, 2
ctatbu 213 I'K PO moxkeT ObITh 00bEKTOM IpaBa COOCTBEHHOCTH I'paXaaH (B YaCTHOCTH,
K O0BEKTaM TPaKJaHCKUX IpaB OTHOCATCS BEIIM, BKJIIOYAs JACHBI'M W LIEHHbIE OyMmaru,
MHOE MMYIIECTBO, B TOM YMCJI€ MMYIIECTBEHHbIE MpaBa; paOOThl U YCIYTH; OXpaHsIEeMble
pe3yNbTaThl MHTEIUICKTYaIbHOW JIEATETbHOCTH M TMpPUPABHEHHbIE K HHUM CpPElICTBa
WHAUBUyaIN3aluy  (MHTEIUICKTyallbHasE COOCTBEHHOCTh); HeMaTepualibHble OJjara),
HE3aBHCHMO OT TOTO, Ha MM KOTO M3 CYNPYroB OHO OBUIO MPHOOPETEHO WM BHECEHBI
JICHS)KHBIC CPENICTBA, €CIIM OpayHbIM JOTOBOPOM MEXIYy HHMMH HE YCTAHOBJIEH HHOUN
PEXKUM ITOTO UMYIIECTBA.

Paznen oOiiero wuMymiecTBa CYHNPYTroB TMPOU3BOJAMUTCS MO TMpaBWiaM, KOTOPHIC
npeaycMoTpensl ['paxknanckum kojgekcom PO n CemeitnpiM kogexkcom PO.

CTOUMOCTh HMYIIECTBA, KOTOPOE MOJJIEKHUT pa3Aeily, OMNpeAessieTcsi Ha MOMEHT
paccMmotpenust nena. [Ipu omnpeneneHUu CTOMMOCTH TaKOTO MMYIIECTBA JOJKHBI OBITH
MPUHATH BO BHUMAHHUE CTEMEHb €r0 M3HOCA, yTpaTa MOTPEeOUTETHCKOW CTOMMOCTH WIIH,
HaIpOTUB, BO3MOXHOCTh CYIIECTBEHHOTO POCTa CTOMMOCTH. J[JI ONpeaeneHns CTOMMOCTH
MMYLIECTBa, MOJUIEXKAIIEro pas3lelly, MPOBOJUTCA €ro OIEHKa Ha OCHOBaHUU
denepanpHoro 3akoHa oT 29.07.1998 Ne 135-®3 «O06 oreHOYHOM neaTeIbHOCTH B PDy
[6] yHmOJHOMOYEHHBIMH Ha TO oOpranuzanusmu. Eciau OpadyHbIM JOTOBOPOM H3MEHEH
YCTaHOBJICHHBIN 3aKOHOM PEKUM COBMECTHON COOCTBEHHOCTH, TO MIPHU Pa3pelIeHUH Criopa
0 Ppazjeie HMYIIECTBA CYNPYroB CYAy HEOOXOJIUMO PYKOBOICTBOBATHCS YCIOBUSIMHU
TaKoro JOroBOpa.

[Ipu 3TOM cnexyer UMeTh B BUAY, 4TO B cuiny nyHKTa 3 crarbu 42 CK P® ycnoBus
OpadyHOro AOTOBOpa O PEXKUME COBMECTHOI'O HMMYIIECTBA, KOTOPHIE CTaBSAT OJHOrO U3
CynpyroB B KpaliHe HEOJaronpusTHOE TOJIOKEHUE (HAmpuMep, OJWH U3 CYNpPYroB
MOJHOCTBIO JIMIIIAETCSl TIpaBa COOCTBEHHOCTHM HA HMYIIECTBO, HAXKUTOE CYINpPyramu B
nepro Opaka), MOTyT OBITh MPU3HAHBI CYJI0OM HEJCHCTBUTEILHBIMU 10 TPEOOBAHHIO ATOTO
cynpyra.

B cocraB umyiiectBa, KOTOpO€ MOJJICKHUT pas3zelly, BKIIOUEHO 00IIee UMYIIECTBO
CYNpPYTOB, UMEIOIIIEECs Y HUX B HAJIMUMU HA BPEMs PACCMOTPEHUS Jieia JIN00 HaXOasIeecs
y TPEThUX JIHII.

Ha ocHoBanum nynkra 3 ctateu 39 CK P® mnpu paznene uMyliecTBa yYUTHIBAIOTCS
Takke 00Iue JOJTH CYNPYroB M MPaBo TpeOOBaHUA MO 00sA3aTebCTBAM, BOSHUKIIUM B
MHTEepecax ceMbH. [10 COBMECTHBIM UMYILIECTBOM CYMNPYTOB CIEAYET MOHUMATh HE TOJIBKO
BEIIM, HO M WMYIIECTBEHHbIC IpaBa, a TakxkKe 00s3aTeIbCTBA (JIOJTH) CYIPYTOB,
BO3HMKIIME B PE3YyJIbTaTE PaCIOPsHKEHUS 00IIeil COOCTBEHHOCTBIO, T.€. T€ 00s13aTENbCTBRA,
KOTOphI€ BO3HUKJIM [0 UWHUIIMATUBE CYNPYroB B UHTEpecax BCEM CEeMbH, WIH
00s13aTeNIbCTBA OJTHOTO U3 CYIIPYTOB, IO KOTOPBIM BCE MOJYUYSHHOE UM OBLJIO UCIIOJIH30BAHO
Ha HYXXIbl CEMbH (HarpuMep, KpeIuT, B3ATHIH CyNpyraMu B OaHKE Ha CTPOUTEIHCTBO
7oMa, IpuoOpeTeHNEe KBApTUPHI, TOTOBOP 3aiima).

OOmumit 1OAT MOXKET OBITh PE3YJIBTATOM COBMECTHOTO MPUYUHEHHUS BpeJa Cylnpyramu
apyruM nunam o0 3Tom roBoputces B ctatbe 1080 'K PD. O6mme monru cynpyros npu
pazaene OOIIEr0 WMYIIECTBA CYINPYTOB  PACHPEACNSIIOTCS MEXKIy CYyNpyramu
MPOTOPIIMOHATIFHO MPUCYKIEHHBIM UM 1oJisM. [lo 00s3aTenscTBaM OJJHOTO U3 CYIIPYTOB

B3BICKAHME MOJKET OBITh 06pameHo JIMIDIb Ha HWMYIICCTBO, HAXOAMICCCSA B Cro
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COOCTBEHHOCTH, a TaKXK€ Ha €ro JOJI0 B OOIIEM MMYILECTBE CYNPYroB, KOTOpas
npUYUTaNIach Obl €My MPHU pa3Jiesie 3TOr0 UMYIIECTBA.

Ha ocnoBanum cratbu 255 'K P® kpenutop ydacTHHKA J0JIEBOM WIIM COBMECTHOM
COOCTBEHHOCTU NPH HEIOCTATOYHOCTH Yy COOCTBEHHUKA JPYroro HMMYIIECTBa BIIpaBe
NpeabIBUTh TPEOOBAHKE O BBIJIEIE JOJIU JAOJKHUKA B O0IIEM UMYIIECTBE JJisi 0OpaIieHus
Ha Hee B3bICKaHUsA. Eclii B TaKuUX CllydasX BbIIEIEHUE JOJIU B HATYpe HEBO3MOXKHO JMO00
OPOTHUB 3TOr0 BO3PAXKAOT OCTAJIbHbIE YYAaCTHUKH JIOJIEBOM WM COBMECTHOM
COOCTBEHHOCTH, KPEAMTOp BIpaBe TpeOOBATh MPOJAXKU JIOJDKHUKOM CBOCH JOJH
OCTAJIbHBIM YYAaCTHHKaM OOIIEe COOCTBEHHOCTHM IO II€HE, COpPa3MEpPHOM pPBIHOYHOMN
CTOMMOCTH 3TOM J0JH, C 0OpaIlleHUEM BBIPYYEHHBIX OT MPOAA’KU CPEIACTB B MOTALIEHUE
nonra. B cmyyae oTka3a oCTalbHBIX Y4aCTHUKOB OOIIEH COOCTBEHHOCTH OT MPUOOPETCHHUS
JOJM JTOJDKHUKA KPEIUTOp BIpaBe TpeOoBaTh MO Cyay oOpalieHusl B3bICKAHUS Ha JIOJIO
JIOJDKHUKA B TpaBe OOIIell COOCTBEHHOCTH IYTEM MPOJaXU 3TOH JIONM C MyOJIMYHBIX
ToproB. He siBisieTcst 0OIIMM COBMECTHBIM MUMYIIECTBO, MPUOOPETEHHOE XOTS U BO BpeMs
Opaka, HO Ha JMYHBIE CpEICTBa OJHOTO W3 CYIPYIOB, IMPHUHAJUICKABUIME €My J0
BCTYyIUICHUs B Opak, MOJIyY€HHOE B Jap WIM B MOPSAKE HACIECAOBAaHUA, a TAKKE BELIU
WHIMBUAYAJIBHOTO NOJIb30BAaHUS, 32 UCKIFOYEHUEM IPAroleHHOCTEN U APYTUX IIPEIMETOB
pockom (ct. 36 CK PD).

CoBMecTHasi COOCTBEHHOCTb CYNPYTOB — COOCTBEHHOCTb 0O€3 ONpeneneHUs H0JeH.
Jlomu CcynpyroB B COBMECTHOM COOCTBEHHOCTHM (OOIIEM MMYIIECTBE CYIPYIOB)
ONpENENSIOTCA TOJBKO MpU €€ pasliele, KOTOpbI BIEYeT 3a co0OM mpeKpalleHue
COBMECTHOM coOcTtBeHHOCTH. IIpaBuna omnpeaeneHuss JoJjied CympyroB B oOIleM
MMYLIECTBE IIPM €ro paszaeiie M NOPSAOK Takoro pasjelia  yCTaHaBIMBAKOTCA
3aKOHOJIATEIBCTBOM O OpaKe U CEMBE.

Ha ocnoBanuu craten 39 CK P® npu pazgene oOmiero MMyHiecTBa CYINpYyroB H
OMpEeIEeICHUH J0JIEH B 3TOM UMYILECTBE JA0JIU CYNPYTrOB MPU3HAIOTCA PABHBIMU, €CIIM UHOE
HE IPENyCMOTPEHO JOroBOpOM Mexay cynpyramu. [lpm pasgene wuMyniecTsa,
ABJISIOILErOCs O0IIe COBMECTHON COOCTBEHHOCTBIO CYNPYTOB, Cy/l HA OCHOBAaHUU ITYHKTa
2 crarbu 39 CK P®D MoxkeT B OTIENBHBIX CIy4asiX OTCTYHNUTh OT Hayaja paBeHCTBA J0JIEH
CYNPYTOB, YUYUTBIBas MHTEPECHl HECOBEPIUEHHOJIETHUX JIE€TEW M (WJIM) 3aCIy’KUBAIOIIME
BHHMAaHMS UHTEPECHI OJHOIO U3 CynpyroB. [lof 3aciayKuBaroniMMyu BHUMAaHMSI HTHTEPECAMHU
OJIHOTO M3 CYIpPYIOB CJIENYET, B YaCTHOCTH, IOHUMATh HE TOJBKO CIy4dau, KOrja Cynpyr
0e3 yBaXXUTEJIbHbIX NPUYUH HE IMOJIydaJ JI0XOAOB JHOO pacxoioBajl o0Ilee MMYIIECTBO
CYNpYTOB B ylIepO UHTEpECcaM CEMbH (HampuUMep, Urpajl B a3apTHHIE UTPBI, 3JI0YNOTPEOIsI
QJIKOTOJIEM M T.I1.), HO U CIIy4aH, KOTJa OJIUH U3 CYNPYTOB MO COCTOSHHUIO 3/I0POBbS WIIH 110
MHBIM HE 3aBHUCSIIHUM OT HEr0 OOCTOSITENHCTBAM JIMIIEH BO3MOKHOCTH MOIY4YaTh TOXOJ OT
TpynoBoil aestenbHOCTH. Cya 00s3aH MPUBECTH B PELIEHUHM MOTHBBI OTCTYIUIEHUS OT
Hayajia paBeHCTBa JI0JIe CynpyroB B UX 0OIIEM UMYLIECTBE.

Onpenenenue noJjied CynpyroB B OOIIEM HMMYIIECTBE MPOU3BOJUTCS B CyIeOHOM
MopsiIKE B HeabHOM BhIpakenuu (1/2, 2/3, 1/3 u T.11.), T.€. KaKk 10Jed B IpaBe, a 3aTeM
M0 JKEJIAHUIO CYIPYTrOB OCYLIECTBISETCS IMONPEIMETHBIA pPAa3fesl WMYLIECTBA COTJIACHO
OpUCYXJIeHHBIM uM gaoisMm. [Ipu pasgene oOmiero uMymiecTBa CymnpyroB Cyz IO
TpeOOBaHUIO CYNPYTOB OMPEIENAET, KAKOe UMYIIECTBO MOMJISKUT IMeperade KaxaoMy U3
cynpyroB. B ciywae, ecnu OgHOMY W3 CYNpPyroB NEPENAaeTCs HMYIIECTBO, CTOMMOCTb

KOTOpPOTO TPEBBIIIAET MPUUYUTAIONIYIOCS €My JOJI0, APYroMy CYIPYTy MOXET OBbITh
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MPUCYKJEHA COOTBETCTBYIOLIAS JCHEXHAass WM UHas KomneHcauus. JleHexxHas
KOMIIEHCAlMs TIPUCYKIAETCSI CyIOM OJHOMY M3 CYNPYrOB M B TOM Ciydae, KOrjaa CyJl He
yIIOBIIETBOPSIET €ro TpeOOBaHUs O BBIJIETIE I0JIM B HATYpE U3 00IIEro MMyIIeCTBa.

Ha ocHoBanuu ctateu 254 u myHkra 3 crateu 252 I'K PO cya umeer npaBo oTKazaTh B
UCKE YYaCTHUKY JI0JIEBOW COOCTBEHHOCTH O BBIJICNI€ €r0 JOJU B HAType, €CJIM BbIACIH: HE
nomyckaercs: 3akoHOM (cM. m. 2 cT. 258 T'K P®); HeBo3moxkeH 03 HecopazMepHOIo
yiiepba HMMYHIECTBY, Haxojsuiemycss B obmel coOctBeHHOCTH. [log Takum yiepoom
MOHUMAIOT HEBO3MOXKHOCTh HCIHOJIb30BaHUS HMMYLIECTBA [0 LIEJIEBOMY Ha3HA4YEHHMIO,
CYILLIECTBEHHOE YXYAIICHUE €r0 TEXHHUYECKOT0 COCTOSHHUS JINOO CHHXKEHHE MaTepHUabHON
WU XYJ0KECTBEHHOW IEHHOCTU (HAmpuMep, KOJUICKIMUA KAapTUH, MOHET, OMOJIMOTEKH),
HEyZ00CTBO B MOJB30BaHUU U T.N. Cynpyry, ube TpeOOBAHUE O BBIAENE JOJIHU B HAType U3
0OILIEro MMyIIECTBA CYJIOM HE YJOBJIETBOPSETCS, BHIIJIAYMBAETCS CTOMMOCTh €ro JA0Ju (B
BHUJIC JICHE)KHOM CYMMBI WJIM MHOW KOMIIEHCAIIMU) APYyruM cynpyrom. [lpuyeM Bbimuiata
0JI00HONM KOMIIEHCAIIMK CYNpPYry BMECTO BbIJ€la €ro JI0JIM B HAType JAOIYCKaeTcs IO
o01eMy mpaBmily ToJbKO ¢ ero cornacus (1. 4 cr. 252 'K P®). Jlume B cnydasx, Kornaa
JI0JI1 Cympyra HE3HauuTeJIbHA, HE MOXET OBITh peajbHO BBIJEICHA W OH HE HMEET
CYILIECTBEHHOI0 HHTEpEeca B HCIOJb30BAaHUM OOIIEr0 HMMYIIECTBA, CyJl MOXET WU IpH
OTCYTCTBUU €r0 cOIJlacusi 00s3aTh JAPYroro Cymnpyra BBIILUIATUTH €My KOMIIEHCAIIUIO.
Bompoc o Tom, uMeeT JM CYNpyr CyIIEeCTBEHHBI MHTEPEC B HMCIOJIb30BAHUHM OOIIETO
MMYLIECTBA, PEIIAECTCS CYJOM B KaXKIOM KOHKPETHOM CIIy4a€ Ha OCHOBAHUU UCCIIECIOBAHUS
M OIEHKHM B  COBOKYINHOCTH  MPEACTABICHHBIX  CTOPOHAMH  JIOKAa3aTEIbCTB,
MOATBEPKIAIONMINX, B YACTHOCTH, HYXIAEMOCTb CyIpyra B HCIOJb30BaHUU 3TOTO
MMYIIECTBA B CUJIy BO3pacTa, COCTOSIHUS 3J0pPOBbS, MPO(EeCCHOHANIBHOU AESTENbHOCTH,
HaJIM4yus JETe!, IPYTruX YWICHOB CEMbU, B TOM YUCJIE€ HETPYAOCIOCOOHBIX, U T.1.

[IpaBuia crareu 252 'K P® o pasnmene mMmymiectsa, KOTOpOE HaXOIUTCS B JIOJIEBOU
COOCTBEHHOCTH, U BBIJICJIC U3 HETO JIOJIM MPUMEHSIOTCS Cy/laMU U MPU pa3pelieHur cropa
MEXKJly CYNpyramu O paslielie HEAEJIUMON BEIM — BEIM, pa3liell KOTOpOW B HAType
HEBO3MOKEH 0e3 m3MmeHeHus: ee HazHaueHus (ct. 133 'K P®d), k mpumepy, aBToM0oOmMIIS,
rapaxa, My3blKaJIbHOTO HHCTPYMEHTA U T.I. B OTAENBHBIX CiIyyasxX ¢ y4eTOM KOHKPETHBIX
00CTOSITENBCTB JIeNIa CYJl MOKET MepeiaTh HEACIUMYIO Belllb B COOCTBEHHOCTh OJIHOMY W3
CyHpyroB, MMEIOIIEMY CYIIECTBEHHbI WHTEPEC B €€ HUCIOJIb30BaHUU, HE3aBUCHUMO OT
pasmepa ero J0Jid, a APYroMy Cynpyry NpUCYIUTh JACHEKHYI WIH UHYI0 KOMIIEHCAIUIO
(Zpyroe oOuiee HMYILIECTBO CYNPYTOB COOTBETCTBYIOIIEH CTOMMOCTH, 3asBJICHHOE K
paszeny).

HeBo3MOKHOCTH paszena o0Iiero MMyIllecTBa CynpyroB B HaType JuOO BblIENa U3
HEro JIOJM B HATYpe HE MCKJIIOYAET IpaBa CyNpyroB 3asiBUTh TpeOOBaHUE 00 ONpeAeICHUH
CyJIOM TOpsJIKa TOJB30BAHMS 3THM HMMYIIECTBOM, €CIU 3TOT MOPSAJIOK HE YCTaHOBJICH
COTJIAIIEHHEM CTOPOH (pedb MOXKET UITH O KUJIOM JIOME, KBapTUPE, 3€MEJIbHOM yYacTKe).
Pazpemass takoe TpeOoBaHHME, CyA YUUTHIBAET (PAKTHUUECKU CJIOKUBIIMICS TMOPSIOK
MOJIb30BaHUsl UMYIIECTBOM, KOTOPBIM MOXET TOYHO HE COOTBETCTBOBAThH JOJIIM B IPABE
o0mell COOCTBEHHOCTH, HYXKJIA€MOCTh Ka)XJOr0 W3 CYNPYroB B OTOM HMYIIECTBE H
peabHyI0 BO3MOXHOCTh COBMECTHOTO TMOJbh30BaHus. Ecam mocne (hakTudeckoro
MIPEKPAIICHUs] CEMEWHBIX OTHOIICHUN M BEACHHS OOIIEro XO3sCTBA CyNPYyrd COBMECTHO
UMYILECTBO HE MPUOOpETau, cyd B cOOTBETCTBHH C 11. 4 cT. 38 CK PO moxkeT npoussectu

pasmen JMIIp  TOTO HMYIIECTBA, KOTOPOE SBJBSUIOCH WX OOmed COBMECTHOM
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COOCTBEHHOCTBIO KO BPEMEHH MPEKPAILCHUsI BECHHS 00IIEro X03siicTBa.

BoiBoabl o pasaenay 3

Takum o0Opa3oM, CyJl MOXKET MPU3HATh UMYIIECTBO, HAXKUTOE KaXJbIM U3 CYyNpPYroB B
NEpPUOJ, UX pa3JeIbHOTO TMPOKUBAHUS TMPHU MPEKPAICHUU CEMEWHBIX OTHOLICHUH,
COOCTBEHHOCTBIO KaXJ0ro u3 HuX. [Ipu 3TOM cyn BmopaBe, a He 00sA3aH MPU3HABATH
UMYILECTBO, HAXKHUTOE CYINpYyraMd B TMEpUOJ pPa3[eiIbHOTO MPOKUBAHUS, BBI3BAHHOTO
(akTHYeCKUM pacrajoM Opaka, JUYHOH COOCTBEHHOCTBHIO KaXKIOTO W3 HUX, MOCKOJIBbKY
HMCTOYHUKOM TMPUOOPETEeHUSI CynpyraMd HUMYIIECTBA W B OTOT MEPUOJ MOTYT OBITh HX
oO11ue, a He IMYHbIE CPEACTBA.

Pa3nenpHOE MpoXKMBaHME CYNPYTOB, BHI3BAHHOE OOCTOSITENHCTBAMH MHOTO XapakTepa
(yueba, cnyxk6a B Boopyxennbix Cunax, aIdTeIbHas KOMAaHIUPOBKA), HE MOXKET
MOBJIUATh HA TPHUHIMI OOITHOCTA WMYIIECTBA, HAKHUTOTO Cynpyramu B Opake. Bermrw,
pUOOpETEHHBIE UCKITFOUUTEIILHO JUTSI YAOBJIETBOPEHUS noTpeOHOCTEH
HECOBEPILICHHONETHUX  JeTell  (ojexaa, 00yBb,  INKOJbHBIE U CIIOPTHUBHBIC
MIPUHAJICKHOCTH, MY3bIKaJIbHbIE HHCTPYMEHTBI, JE€TCKasg OMOIMOTEKA U JAPYTUE), pa3aery
HE MOJJIeKAT U nepearTcs 6€3 KOMIIEHCAIMA TOMY U3 CYNPYTOB, ¢ KOTOPBIM MPOKUBAIOT
netu. Bxianpl, BHECEHHBIE CYNpyraMH 3a CUeT OOIEero MMYIIECTBAa CYNpPYyTroB Ha UMS UX
oOIIIMX HECOBEPIICHHOJIETHUX JIETEeH, CUMTAIOTCA MPUHAIJICKANUMU ITUM JETSIM U HE
YUUTBHIBAIOTCS TPU pazjiesie 00IIero UMyIIecTBa Cylpyros.

beps Bo BHUMaHUE TOT (PakT, 4To HA ocHOoBaHUM NyHKTa 1 cratbu 35 CK PO Bnagenwue,
MOJIb30BAHUE U PACHOPSIKEHHE OOIIMM MMYILECTBOM CYIPYTOB JOJIKHBI OCYIIECTBIISITHCS
o X 00OKJIHOMY COIJIACHIO, B ClIy4ae KOTJa IPH pacCMOTPEHHH TPEOOBAHUS O pazJiese
COBMECTHON COOCTBEHHOCTH CYIPYroB OYyJET yCTAHOBJIEHO, YTO OJWH M3 HUX MPOMU3BEI
OTUY>XJICHHE O0IIEro MMYIECTBA WIIA U3PACXOA0BAJI €r0 10 CBOEMY YCMOTPEHUIO BOIIPEKU
BOJIE JPYrOro Cynmpyra v He B MHTEpecax CeMbHU JIMOO CKPbUI UMYIIECTBO, TO IIPHU pa3fene
YUHUTBIBAETCS 3TO UMYILECTBO UM €r0 CTOUMOCTb.

ITockonbKy B COOTBETCTBUM C JEMCTBOBAaBIIMM 10 u3AaHusa Ykaza IIpesunmyma
BepxoBaoro Coera CCCP ot 08.07.1944 3akoHOIATENbCTBOM HE3apErHCTPUPOBAHHBIN
Opak MMeIN Te K€ MPaBOBbIC MOCIEACTBUSA, YTO M 3apETUCTPUPOBAHHBIN, HA UMYIIECTBO,
MPUOOPETEHHOE COBMECTHO JIMIIAMHU, COCTOSIBIIMMU B CEMEWHBIX OTHOIICHUSX 0€3
peructpanuu Opaka, 10 BCTYIUICHUS B CHJIy BBIIIICHA3BAaHHOTO YKa3za paclpoCTpaHseTCs
peXKUM OOIIIE COBMECTHOM COOCTBEHHOCTH CYIIPYTOB.

Hcxons u3 nynkra 6 crateu 169 CK P®, npu paspeuienun crnopa o pa3feie Takoro
UMYIIECTBA HEOOXOUMO PYKOBOJCTBOBATHCS MPAaBUIIAMH, YCTAHOBJIEHHBIMH CTaThIMU 34-
37 Cemeiinoro kojiekca PO.
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3AKJIIOUEHUE

[TogBenem UTOTM MO pacCMaTPUBAEMON TEME.

B xone uccnenoBaHusi MOCTaBICHHOW MPOOJIEMBbI ObUIO BBISIBICHO, YTO MPUOPUTETAMHU
COBPEMEHHOI0 ceMernHoro Impasa B Poccuiickor @Penepauuu SBISIOTCA 3allUdTa IIPaB
YJIEHOB CEMbHM, IIPAaBOBOE pEryJIMPOBAHUE CEMEWHBIX OTHOUIEHUW, YCTAHOBJIICHHE
pa3yMHOTO Oajlanca cpeairl HHTEPECOB JIMYHOCTH, CEMbU U OOIIECTBA.

Cewmbs onpenensiercs, Kak KpyT JIML, KOTOPbIE CBS3aHbl JIMYHBIMA HEUMYIIECTBEHHBIMU
Y UMYIIECCTBEHHBIMU TIpaBaMU U 00S3aHHOCTSIMH, KOTOPHIE OCHOBAHBI Ha Opake, pOJICTBE U
MIPUHATHUM JIE€TE HAa BOCIIUTAHHUE.

CoOCTBEHHOCTh B CEMbE BXOJHT B KKIIBIN W3 JaHHBIX propuTeToB. HO camo 1o cebe
CEeMEiHOe MpaBO HE MOXKET o0ecneduTh 3PPEKTUBHOTO PETYIUPOBAHHS OTHOIICHUN
COOCTBEHHOCTH MEXKIy WiIeHaMu ceMbH. JIJIS Takux Meneld HYXHO COTJIACOBAHHOE
B3aMMOJEUCTBHUE C IPYTUMH OTPACIISIMHU MPABA, MPEKJIE BCETO C TPAKIAHCKAM IIPABOM.

B nepBoit yactu uccinegoBanue ObUIM PACCMOTPEHBI UCTOPUYECKUE ACIIEKThl Pa3BUTHUSA
MIPABOBOTO PEryJIUPOBAHUS HMYILIECTBEHHBIX OTHOLICHHW CynpyroB. KMmyliecTBeHHbIE
OTHOILIEHUS, KOTOPHIE BO3HHUKAIOT MEXIY CYNpPyramMu, HOCST HOPMATHBHBIN XapakTep.
Takve OTHOWIEHWS THUMHWYHBI ISl KM3HUA JIIOJIE, OHU MOBTOPSIIOTCS U OTIMYAKOTCA
MacCCOBBIM MPOSIBJICHUEM. Takke UMYIIECTBEHHbIE OTHOIIEHUS TPEOYIOT OINpPEACICHHOCTH,
MIOTOMY YTO B UX PETYJSLNHU 3aMHTEPECOBAHBI MPEXK/IE BCETO CAMU CYNPYTH, TPETHU JIUIA B
JULE KPEOUTOPOB M HACIEIHHMKOB. Takke OINpEeNelIeHHYI0 pOJib 31eCh HUIPaeT H
rocyJ1apctBo. MimyliiecTBEeHHbIE OTHOLIEHUSI MOTYT ObITh (hOpMaIN30BaHbl, IEPEBECHbBI HA
S3bIK MPaBa; OHM MOJIJIAI0TCSI BHEIIIHEMY KOHTPOJIIO B BUJI€ MPUHYXKICHUS K UCIIOTHEHUIO
00s13aHHOCTEW UMYIIIECTBEHHOTO XapaKTepa.

Takke OBUIO PacCMOTPEHO TMOHSTHE 3aKOHHOTO pEXHMa HMYIIecTBa Cynpyros. B
COBPEMEHHOM IIpaB€ 3aKOHHBIN PEXUM OOIIHOCTU CYNPYKECKOTO UMYILECTBA SIBISETCS
OCHOBHBIM U MPe00IaJaoUM B CPaBHEHUH C MApaJUICIbHO CYIIECTBYIOIIUM JI0TOBOPHBIM
PEXKUMOM, YTO OOYCIIOBJIEHO HEOOXOIMMOCTHIO O0ECHEeYUTh CTAOUIBLHOCTH, MPABOBYIO
rapaHTUPOBAHHOCTh M 3aIlMIIEHHOCTh HMYIIECTBEHHBIX OTHOIIEHUH. MMEHHO pexum
COBMECTHOM COOCTBEHHOCTH HauboJee TOJHO TMO3BOJISIET OTPa3uTh OCO00 BBICOKYIO
CTENEHb NIPE3yMIIIIMU PABEHCTBA MIPaB CYNPYroB Ha UMYIIECTBO, HAKUTOE B TIEpUO]] Opaka.

[ToMmuMO COBMECTHOM COOCTBEHHOCTH Yy CYIPYrOoB MOXET OBITh pa3jeibHas
co0ctBeHHOCTh. K pa3ienbHONM COOCTBEHHOCTH OTHOCHTCS HMYIIECTBO (BEUM W
MMYIIIECTBEHHBIC MPaBa), MPUHAICKABIINE KAXKIOMY U3 CYIIPYTOB JI0 BCTYIUICHUS B Opak,
MOJIy4Y€HHOE OJIHUM M3 CYNpPyroB BO Bpemsi Opaka B Jap, B TMOPSIAKE HACIETOBAHUS WU TIO
HMHBIM 0€3BO3ME3THBIM CIETKAM.

PexxuM o0mielt cOOCTBEHHOCTH CymnpyroB 3akperieH B cT. 256 'K P®, Ho crtouTt
clenaTh OrOBOPKY, YTO 3TU HOPMBI JOJDKHBI TPUMEHSATHCS C YUYETOM KOHKPETU3UPYIOIINX
npasui, cojaepxkamuxcsi B CeMeMHOM KOJIEKCEe, B YAaCTHOCTH, B TIJlaBaX, KOTOpPBIE
MOCBSIIECHBI BOITPOCAM 3aKOHHOTO M JOTOBOPHOT'O PEKMMa UMYILECTBA CYIPYTOB, a TAKXKE
UX OTBETCTBEHHOCTHU 3a HAPYIICHUE 005S3aTEIIbCTB.

3aKOHHBI PEKUM HMMYIIECTBA CYNPYrOB MPU3HAETCS OOIMUM IJisi BCEX CYOBEKTOB,
MMEIONIUX COOTBETCTBYIOIIUM CEMEHHO-PABOBOM CTAaTyC, WM TpHU3BaH OOECIeYnuBaTh
€IVHBIA, OJWHAKOBBIA I BCEX TOPANOK TNPUOOPETEHHs, OCYIIECTBICHUS U
pacropsiKeHUsT MMYIIECTBEHHBIMU TMpaBaMd U OOS3aHHOCTAMH. BbimeneHsl U

CUCTEMATU3UPOBAHbl CJIEAYIONIME NPU3HAKU, XaPAKTEPU3YIOIIUE 3aKOHHBIM pPEXUM
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MMYILECTBA: TOMYCTUMOCTh OOBEIMHEHUSI UMYIIECTBA BCIAEACTBUE 3aKIIOUEHUsI Opaka u
YCIOBUSL TaKOro OObEIMHEHUs; MpeAesibl OObeAMHEHUs MMYILIECTBA B 3aBUCUMOCTH OT
BPEMEHM U OCHOBAHUN NpUOOPETEHMs HMMYIIECTBA, a TAKXKE €ro BHJA U LEJIEBOrO
Ha3HAUYCHMUS, MTOPAJOK YINPABICHUS U PACIOPSDKEHUS UMYLIECTBOM; MOPAIOK U YCIOBHS
IPEKpallleHNs] UMYIIECTBEHHBIX OTHOLIEHUH B CBA3H C MPEKPALLEHUEM 3aKOHHOTO PEKUMA
MMYILECTBA CYNPYTOB.

O0ocHOBaHHBIE HapeKaHUs BbI3bIBAIOT MoJ0keHus CemeiHoro koaekca Pd, koropeie
PErYIMPYIOT HMMYIIECTBEHHBIE OTHOLIEHUS MEXAy cynpyramu. Henb3s He Npu3HAThH
MpUMUTUBHOCTH psifga HopM pasznena [II CK PO u ux HecoriiacoBaHHOCTh € TpakIaHCKUM
3aKOHOJATEIbCTBOM. TOMY €CTh HECKOJIBKO MPHUYMH, OJIHA U3 KOTOPBIX COCTOUT B TOM, YTO
HopMmbl CemeitHoro koaekca P® co3gaBaiiich B OTCYTCTBHE 3aKOHOAATENIbCTBA O
roCyJAapCTBEHHOM PETMCTPALMU MTPAB HA HEIBUKUMOE UMYIIECTBO U CIIEJIOK C HUM.

B Tperpeit wacTu uccieqoBaHMS PACCMOTPEH MpoIlecc paszjena OOIIero MMyIIecTBa
CYIIPYIOB.

bbul paccmoTpeH OpauHblif JOrOBOpP KaK OCHOBAaHME M3MEHEHUS 3aKOHHOTO PEeXHUMa
MMYILECTBA CYIPYroB. bpauHbIii J0roBOp, KOTOPBIM SBISIETCS BaXXHBIM CPEACTBOM
JOTOBOPHOI'O PEryJIMpOBaHUs, NPEIACTaBIIET COOONW HOBOE SBJICHHE COBPEMEHHOIO
poccuiickoro cemeiiHoro mnpasa. [lpu anammsze OpadyHOro AOroBopa OBLIM BBISBIICHBI
YHHUBEpCaJIbHbIE MPU3HAKH, KOTOPBIE XapaKTEPU3YIOT JIF000M JOroBOp, HE3aBUCUMO OT €r0
OTpaciieBOM NPUHAUIEKHOCTH U HUHAMBUIYAJIbHBIX OCOOCHHOCTEH coepx aHus; U
cnenupuIecKre YepThl, KOTOPbIE XapaKTepU3yIOT KIMEHHO JaHHBIM BU JOTOBOPA.

[leHHOCTP OpayHOTrO JOrOBOpa Kak MHCTPYMEHTAa NPEOJOJICHHS KOH(IUKTOB,
CBA3AaHHBIX C pa3BOJAOM M pAa3[eioM HMMYLIECTBA, HalIeMy OOILECTBY €€ TOIbKO
MPEACTOUT OCO3HaTh. 3a TO HENPOJOJDKUTEIBHOE BpPEMsl, B TEUEHHE KOTOPOrO B
OTEUECTBEHHOM IpaBe JCUCTBYET MHCTUTYT OpauHOro JI0rOBOpa, IPAKTUKA €I MPOCTO HE
ycrena ClIOKHUThCSA. ITO BPEMSI HEJOCTATOYHO U JIJISl TOTO, YTOOBI OLEHUTH 3(h(PEKTUBHOCTD
AeMCTBUS JII0OOr0 MPaBOBOrO UHCTUTYTA.

Taxum oOpa3om, OpauHbIif JOrOBOpP — 3TO COIJIAIIEHHUE, CYTh KOTOPOTO BBIpAXKaeTcs B
JOTOBOPEHHOCTH JIML, KOTOPbIE BBIPAXKAIOT UX OOIIYIO BOJIIO. DTO COIJIAIIEHUE OCHOBAHO
Ha PAaBEHCTBE CTOPOH U MpeJIoiaraeT cBo0oay BeiOopa naptaepa. CtopoHamu B OpadyHOM
JIOTOBOpE SIBIISIIOTCA Kak JIMIA, BCTyHaroue B Opak, Tak U cynpyrun. CTOpOHBI MOTYT
yCTaHaBIIMBaTh CBOM IpaBa U OOS3aHHOCTH, TO €CTh ONPEIENATh CyAbOy HMYIIECTBA,
HaXXUTOTO, Kak B Mepuoja Opaka, Tak M B CIIy4ae €ro pacTOpP)KEHMs, a TakKe TOJbKO B
nepuoJi Opaka WM TOJIBKO B CIIy4ae €ro pacTOP>KEHHS.

YeTKoCTh 3aKOHOJATENBHON PErNIaMEHTALMK, CTPOTUE TPEOOBaHUS, IPENAbABISIEMbIE K
dbopme noroBopa M MOPSAAKY €ro 3aKIIOYEHHUs, COCTABICHHE OpaydHbIX JIOTOBOPOB
KBAIM(UUMPOBAHHBIMU FOpPUCTaMH, Ooratas cyneOHas M HOTapualbHas MPaKTUKA — BCE
ATO MOXHO CUMTATh MPUYMHAMH «yCIIEXa» OpavyHOTo JOTrOBOpA.

Bmecte ¢ TeM pexum oOmeld COBMECTHOM COOCTBEHHOCTH, HECMOTpS Ha CBOE
COBETCKOE IMPOMCXOXKICHHE, B JACHCTBUTEIHLHOCTH 00JIaZlaeT BechbMa MOJOKUTEIbHBIMU
yeprami. OH CO3Ja€T YCTOMYMBBIE IPABOOTHOLIEHUS, NPH HOPMAIBHOM Pa3BUTHH
KOTOpPBIX HMYILECTBEHHAss Macca CYNPYroB YBEJIWYHUBACTCS, a HEOOXOAUMOCTh B
ONpPEIEICHUH pa3Mepa €€ MPUPOCTa MONPOCTY OTCYTCTBYET. Ecnu Cynpyru He pacTopraroT
Opak M MPOKMUBAIOT BMECTE, TO ATOT PEKUM KaK HENb3s Jy4llle MOAXOAMUT JUIsl HUX U UX

IIOTOMKOB, KOTOPBIC PaHO WX IIO3AHO YHACJIICAYIOT BCC HMYIICCTBO, HAXHUTOC HUX
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POIUTEISIMHU.
He cMoTps Ha TO, 4TO IpH paszzaene OOLIEr0 MMYIIECTBA CYIpPYrOB JIOJIM CYIpPYIOB
3aKOHOM NPU3HAIOTCA PAaBHBIMH, CYIPYI'HM BIIPABE CBOMM COTJIAIICHHEM, HE SBIISIOIIAMCS
Opa4yHbIM JOrOBOPOM, ONPEAEIUTh UHYIO MPOMOPLHUIO 10JIel Mexay coboil. Ecnu criop o
paszzieiie CynpyKecKkoro UMyIIeCcTBa B 3TOM ciydyae OyJeT nepefaH Ha pelieHue cyaa, Cy.l
JOJDKEH PYKOBOJCTBOBATHCS HE COCTOSIBIIMMCS COIVIallleHneM, a Hopmami cT. 39 'K PO.

[Ipu cpaBuutenbHOU Xapaktepuctuke cr. 254 I'K P® u cr. 39 CK P® cuenyer
KOHCTaTUPOBATh pa3jInuve B MOJX0/aX K MPABOBOMY PEKHUMY MPOU3BOJUMOIO pa3jena: B
MEPBOM CIIy4yae JOJM YYaCTHHKOB OIPEACISIOTCA «B IMpaBe Ha oOIlee MMYIIECTBO», a BO
BTOPOM — «B UMyIIecTBe». OOOCHOBBIBAECTCSA, YTO TAaKO€ MPOTHBOPEUHE JOJDKHO OBITH
MPEoJ0JICHO B TMonb3y pepakuuu cT. 254 'K P®, B KOTOpoil yCTaHaBIUMBAIOTCA
MPUHIMIINATBHBIE OCHOBBI IPABOBOI'0 PEKHUMA MPaBa 00IIEe COOCTBEHHOCTH.

[Ipennaraercs ciemyromias peaakius myHkTa 2 cratbu 38 «Pa3nen obmiero umyiecTsa
cynpyro»: «OOmiee UMYIIECTBO CYNPYrOB WM OBIBUIMX CYNPYrOB MOMKET OBITh
pa3fesieH0 MeXAy CynpyraMM WiIM OBIBIIMMHU CynopyraMu 1o ux corjiamenuto. Ilo
KEJIAHUIO0 CYNPYroB WM OBIBIIMX CYOPYrOB HX COIVIALIEHHWE O pasjene OOIIero
UMYILECTBA MOKET ObITh HOTAPUAIbHO YIOCTOBEPEHO.

B  3aBepmieHMM  OTMETMM, 4YTO  PACCMOTPEHHBIE  HOPMBI,  PETYJUPYIOIIUE
MMYILECTBEHHBIE OTHOILICHHSI CYNPYroB B paMKax JEWCTBHS 3aKOHHOIO peXHUMa,
IPEJICTAaBIISIIOT COOOM JOCTATOYHO TapMOHUYHYIO M B3aUMOCOIUIACOBAHHYIO CHUCTEMY, B
KOTOpOM TPYIHO HAWTH Kakue-nuOo 3aKoHOJaTenbHble W3bAHBL. [lomaraem, 4tro 3TO
OOBSACHSETCS TEM, 3aKOHHBII PEKUM UMYILECTBA CYNIPYTrOB NPOBEPEH BPEMEHEM U CITYKUT
HAJCKHbIM HHCTPYMEHTOM JUIsl TOCTPOEHHUS HWMYIIECTBEHHBIX MPAaBOOTHOIICHUI B
POCCHICKON CEMBE.
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