MuHucTepcTBO HayKH U BbIcIiero oopasoBanus Poccuiickoit denepanmu
denepanabHOE rOCYJapCTBEHHOE ABTOHOMHOE 00pa30BaTeIbHOE
yUpeXKJACHHUE BBICIIETO 00pa30BaHUs
«FOxHO-YpanbCcKkuil TOCyJapCTBEHHBI YHUBEPCUTET
(HarmmmonanbHbIN UCCIIEIOBATEIBCKUIM YHUBEPCUTET)
NHCTUTYT OTKPBITOTO M IUCTAHIIMOHHOTO 00pa30BaHUS
Kadenpa «CoBpemeHHbIe 00pa3oBaTEIbHbIE TEXHOIOTUM

JOITYCTUTH K 3AIIUTE
3aBeayromuii kKaheapoin

A.B. IIpoxopos
20 1.

[IpaBoBbIC acieKkThI 3aKitoueHus Opaka B opranax 3AI'Ca

BBIITYCKHAA KBAJIMOUKAILIMOHHAA PABOTA
IOVYpI'Y —40.03.01.2019.25169. BKP

PykoBoauTens paboThbl
cT. npenoaasatensb kapeapst COT
C.B. IonsikoBa

20 T
ABTOp pabOTHI
ctyneHt rpynmnsl JJO-510

10.A. Yenuunk

20 1.
HopmoxonTponep

cT. npenoaasatensb kapeapst COT
E.H. boponuna
20 1.

Yenaouuck 2019



AHHOTAITS

Yenuuk FO.A. [IpaBoBbIe aCEKThI 3aKIIOUCHHUS
Opaxa B opraHax 3AICa. —
Yemsounck: FOYpI'Y, 2019, J1I0-510, 49 c.,
Oouomorp. cnucok — 64 HauMm., 8 JI. TIJIAKaTOB
b. A4.

OOBEKTOM JTaHHOTO WCCJICIOBAaHMS BBICTYNAIOT OOIIECTBEHHBIE OTHOIICHUS,
BO3HHUKAIOIIIKE B TIPOIECCE 3aKITI0UCHUS Opaka.

Lenp aumnoMHOW paOOTBI: HMCUEPIBIBAKOIIEE M KOMIUIEKCHOE HCCIIEJOBAaHUE
IPABOBBIX OCHOB YCJIOBUH M TNOpsAKa 3aKIOYEHUs Opaka IO COBPEMEHHOMY
POCCHIICKOMY  3aKOHOAATEJIbCTBY  4Y€pe3  TEOPETHYECKU  aHalIW3  IIPOLIECCOB
TpaHcopMalMM yCIOBUM M TOpsAAKAa 3aKIOYeHHs Opaka B XOJ€ W3MEHEHUs
3aKOHOJATEIbCTBA B PA3HBIE IIEPUOBI.

B xozxe paboThl ObUT M3yueH I'E€HE3UC YCIOBUH U MOpsJKAa 3aKIIOYEHHUs Opaka B
Poccun, oxapakTepu3oBaHbl ~ OCHOBHbIE  3Tambl  (OPMUPOBAHUA  CEMEHHOrO
3aKOHO/IaTEIbCTBA, PACCMOTPEH COLIMAIBHO-IIPABOBOM aCHEKT, MOHITHE OpaKka U CEMbH,
IIPOAHATIM3UPOBAHBI OCOOCHHOCTU MPOLEAYPHI 3aKII0UEHUs Opaka Ha TEPPUTOPUU U 3a
npenenamu Poccniickon @enepanun

Pe3ynpTaThl BBIMYCKHOW KBaJU(UKALMOHHON paOOThl HMEIOT MPAKTUYECKYIO
3HAYUMOCTb, COIEPKAT BHIBOJbI OTHOCUTEIHHO HOPM COBPEMEHHOI'O CEMEMHOIO MpaBa,
Kacaroluxcsa 0COOEHHOCTEN 1 yCJIOBUH 3akitoueHust Opaka B opranax 3AICa.
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BBE/IEHHE

B nienTpe BHHMaHMs TOCyAapcTBa Beeraa ObUIM MPOOJIEMbl pEeTyIUpOBaHus OpayHoO-
CEMEWHBIX OTHOLICHWN, CEMbHU U CEMENHBIX OTHOLIEHWW, W HACTOAILIEE BPEMS HE
SBJISIETCSI UCKJIIOYEHUEM — HMHTEPEC K OJIHOM M3 CaMbIX 3HAUMMBIX COIMOOpa3yIOIIHNX
CTPYKTYp 3a MOCJIEIHHUE TOIbI TOJBKO BO3POC.

HoBbie (opmbl ceMeHHBIX OTHOIICHUH, Takue Kak: He TMPU3HAHHBIE MPABOM
dakTrdeckue Opaku; CO03bI MEXK Y JIMIIAMH OJHOTO TI0JIa, BCE €IIe OOPIOIIHUECcs 3a CBOE
CYIIIECTBOBAaHWE B COBPEMEHHOM IIpaBe; MHOroOpaume, TaK W HE HalIeIIee
3aKOHOAATEIBHOTO yperyiaupoBaHus. Pa3Butre oOIIECTBEHHBIX OTHOIICHUHN BIIMSIOT U
TECHO CBSI3aHBI C DBOJIONHUEH CEMBU — M 3TO TPpeOyeT BHUMAHUS U TIEPEOCMBICIICHUS HE
TOJIBKO CaMUX IPOILIECCOB SBOJIIOIUU TMOHITUI, HO W CO3[aHUS HEOOXOAMMBIX IS
MPaKTUYECKOTO BOIUIOLIECHHUS YCIOBUIA MOPSIAKA 3aKII0YEHHs Opaka.

Tak s yero ke BaXKHO PACCMOTPEHHE OCHOBHBIX MHCTHTYTOB OpayHOTO MpaBa,
NopsiJiKa U yCJIOBHM 3akitoueHus: Opaka? B nepByio ouepenb, H3yu4eHHUE 3THX BOIPOCOB
MOMOTaeT B YCTAaHOBJICHHMM OCOOCHHOCTEH MCTOPUYECKOTO JBIKEHUS HapoJoB. Bo
BTOPYIO — JUISl U3YYEHUS IPOUCXOKIACHUS ITPABOBBIX YCTAHOBJICHUHN U CKJIAAbIBAIOIINXCS
B rOCOOpa30BaHUSX MPABOBBIX OTHOIICHHN B COBPEMEHHBIX MPABOBBIX CHUCTEMAaX. ITO
00yCJIOBUJIO BBIOOP XPOHOJIOTHYECKUX PAMOK paboThI: co BpeMeH Poccutickoit Mmnepun
0 Hamux AHed. I MMEHHO 3TO MO3BOJIMJIO HE TOJBKO MPOCICAUTH 34 3BOJIOLHUEH
YCJIOBUM W TIOPSAKA 3aKJIIOYEHUs Opaka B MCTOPUUECKOM pa3pe3e, HO U OLECHUTh HX
3HAYCHUE B KMU3HU COBPEMEHHOIO O0IIECTBA.

JIst Toro, 4TOoOBI YTIIyOUTHCS B M3YUYEHHE CEMEWHOIO MpaBa U €ro 3apoKJACHUS Ha
TEPPUTOPUH COBPEMEHHON Poccum, crnemyer paccMOTpPEeTb TO MHOYKECTBO BEPCUH
MIPOUCXOXKICHUS CEMbH, YTO HaM MPEAOCTABIISIIOT HICTOPUKH.

Uctopuk u wuccinenoBarens Bnagumupckuii-byiaHoB B CBOMX TpyAax OTMeYal:
«TEepBOHAYAIBHOE OOIIECTBO CTPOUTCS IO THUITY KPOBHOMY, a B CEMbE BIIACTh
JIOMOBJIAJICIIbIIA €CTh B OJTHO M TO K€ BpeMs U OOIIeCTBeHHAs: 1 yacTHas» [21]. Urto ke
TaKo€ «KPOBHBIA MPUHIUIT»? — U3BECTHO, YTO BO BPEMEHA 3apOKJIEHHUS rOCYJapCTBa,
o0IIecTBO OBLIO Pa30MTO HA TUIEMEHA, TaK Ha3bIBA€MbIE KPOBHBIE COIO3bI, KOTOPHIE B
MOCJIEICTBUM W CHOPMHUPOBAIM TOCYAApCTBO pyccKoe. bpadHbie COI0O3bI B ATUX
MaJIeHBKUX O0IIeCTBaX HAa3bIBATUCH OOIICTIIIEMEHHBIMU CYIPYKECTBAMU, U SKCHIIUHBI
CUMTAIUCh COOCTBEHHOCTBHIO MY>KUMH (OrOBapvBaeTCsl TOJbKO TO, UTO CEMbHM BCE Ke
ObUTM TIOJIMTAMHBIMM, M OJHA S>KCHIIMHA HE MOTJla NPUHAJIeKaTh HECKOJIbKUM
MYy>KYMHAM): OpaKy MEXy IJIeMeHaMU ObLITH HEPEAKUMH, HO CO3/1aBaJId ITPOYHbIE CBSI3U
MEXKTy pa3IMYHbIMU KPOBHBIMU IpynnaMu, 00beAUHSS U paciupsis ux. M3 BTopoit vactu
IUTATHI CJIEAYET, YTO OpaKu TOT/Ia ObLUIN MaTpUapXaIbHBIMHU, U OTEI] CYUTAJICS BEHIIOM
CEMBbH.

[TIpoTHBONOCTaBUTH CJI0BAM MCTOPUKA MOXKHO T€ JOBOJBI, YTO MPEAJIaracT Ham caMa
UCTOpPUS M PAa3BUTHE CEMEHHOTO TpaBa: YUUTHIBAsI HPABBI M TOPSIKH B MEPBOOBITHOM
oO0IIeCTBE, MO KOTOPHIM KM pacceleHHbIe Ha TeppuTopun Oynymieit Pycu miemena,
MOKHO TIPEATOIO0KUTh, YTO CYIIECTBOBAHUE €UHCTBEHHON BO3MOXKHOU (HOpPMBI Opaka
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HeBepHO. Hapsiny ¢ eauHoOpauveM MOINIM  CYIIECTBOBAaTH M MOJMTaMusi, H
MOJIMAHJIPUS — U3BECTHBI CIIy4yau, KOT/la TUIaMEHHbIE BOXKIU Opaiii cebe HECKOJIBKO KEH,
WHOT/IA Ja)€e U3 JPYTUX KPOBHBIX COIO30B, B LIEJISIX YKPEIUJIEHUS BJIACTU U PACIIUPEHUS
COOCTBEHHOTI'O IJIEMEHHU.

Hpyrue teopuu BOOOIE OTBEpPrajid CYyIIECTBOBAHHE IJIEMEHHOTO TeTepU3Ma: UM
CBOMCTBEHHO YTBEPK/aTh, YTO «UHJMBHUIYAIbHBIA Opak MPOUCXOAMUT OT TPYHIIOBOTO,
HEKOTOpbIE K€ OTPHUIIAIA KaK ITUIEeMEHHOW Opak, Tak W TPYNIOBOM, MEPBON CTYNEHBIO
cuMTasi TMapHbIM, KIACCUYECKUU B HAllleM NOHMMAaHWM, MOHOTaMHbIM Opak, HO HeE
WHIMBUTYJIbHBIN [63].

Hawnbonee nmpaBaonogoOHON B 3TOM cBeTe BBHIMISAUT Teopust A.M. 3aroposckoro,
CUMTABIIIETO, YTO «WHIWBHUIYyTbHBIA W MOHOTAMHBIN Opak (MTOCIIETHSS UCTOPUUYECKAS
CTyleHb Opaka) ObLI HUYEM HWHBIM, KaK MpETepIeBIIasi WU3MEHEHUSl IOJ[ BIUSHUEM
SKOHOMHUYECKUX MPUYMH MaTpuapxajibHas cembs. OnpeneneHHOe BIUSHHUE OKazalld U
PEIIMTHO3HBIC BO33PCHUS, HE JIOMYCKABIIUE MMOJIMTaMuto» [22].

B coBpemMeHHON IOpUOWYECKOW JUTEpaType MOYKHO BCTPETUTh YTBEPIKIICHHE,
COTJIaCHO KOTOPOMY «pa3BUTHE CEMEHHO-OpayHbIX OTHOIIEHUHN MPOTEKAIO OT OOJIBIIUX
cemeit (VI-VII BB.) K 5KOHOMHYECKU U FOPUINICCKA CAMOCTOSTEILHBIM MAJIBIM CEMbSIM
(XI-XII BB.)» [23]. Kak MbI BUAMM — COBPEMEHHAs CEMbs €CTh HHM 4YTO HWHOE Kak
pe3yJbTaT IIUTEIbHOTO0 HCTOPUUECKOTO PA3BUTHSI.

PaccMmoTpum akTyanbHOCTh TEMBI AUTUIOMHOTO UccienoBanus. Bompoc 00 ycrnoBusx
U TIOPSIAKE 3aKJIIOUCHUsI Opaka, B PsIy MPABOBBIX SIBJICHUMN, BBI3BIBAET MHTEPEC U JO
HacTosAllero BpemMeHU. McTopuko-TipaBoBasi Hayka CTaBUT M3Y4YEHHUE  Kak
crienuPpuYeCcKuX, Tak U 00X 3aKOHOMEPHOCTEN CTAHOBIICHHS U Pa3BUTHS IIpaBa OJTHOU
M3 CBOMX BaXHEWIMUX 3aJay, HapsAIy C TaKUMHU SBICHUSIMHU, KakK BbIpaOOTKa
TEOPETUUYECKUX KOHIIETIIUMA, OOBSICHAIONIMX T€ WJIM UHBIE MPOIECCHl U aHAJIU3 UX POJIU B
MpaBoOBOM cucTteMe U obiiecTBe. He yAMBUTENBHO, UYTO MHTEPEC KO MHOTHUM COIUATIbHBIM
WHCTUTYTAaM HE yracaeT U He TepseT CBOETO 3HAYCHUSI — OpayHO-CEeMEMHBIC OTHOIICHUS
TaK K€ HE TEPSIOT aKTyaJIbHOCTH, MOCKOJIbKY MOCTOSIHHO MPETEPHEBAIOT U3MEHEHUS,
TpaHCHOPMHUPYIOTCS U IBOIOIMOHUPYIOT BMECTE C MPABOBBIM OOIIIECTBOM.

Hayunplii wuHTEpec K OpayHOMy TIpOIECCY TMOKa3bIBAIOT TPYABl TaKUX
MPEACTABUTENIEH JIOPECBOMIONMOHHON ropuandeckon wbicau kak: K.J[. Kasenwnna,
J.U. Meitepa, I'.®. lllepmeneBuua; coBerckoil mnpasoBoii Hayku: A.M. benskosoii,
A.Tl'. Toiix6apra, E.M. Bopoxeiikuaa, F0.A. Koponesa, O.C. Uodde, I'.K. MaTBeena,
M.B. Opunoporu, H.B. Opnogoii, A.U. [leprament, H.B. PabunoBuu, B.A. Psceniiena,
[''M. Cgepanona, B.1. Ciusuukoro, JI.B. Uyiiko, b.JI. Xackens6epra, B.I1. [llaxmaToBa
U Jp.; COBPEMEHHOM pOCCHMCKOW Hayku cemerHoro mnpasa: H.A. Amekceesa,
M.B. AHTOKOJIBCKOH, B.B. 3anecckoro, .M. Ky3nenonoi, A .M. HeuaeBoii,
JLM. ITuenunuesoit, A.M. Paben, O.A. Py3akoBoii, JI.A. TUIIEHKO U MHOTUX JAPYTHUX.

OOBEKTOM JTaHHOTO HCCJICIOBAaHUSI BBICTYNAIOT OOIIECTBEHHBIE OTHOIICHUS,
BO3HMKAIOIIME B MTPOIIECCE 3aKITI0UEHUS OpaKa.

[IpeameToM BBICTYMAIOT TEOPETUUECKHE U MPAKTHUECKHUE aCleKThl Opaka B opraHax
3AI'C, HOpMaTUBHO-TIPABOBBIE AKThI, PETYJIUPYIONIUE MPABOBHIE OTHOIICHUS B 3TOU
cdepe, YCIOBHS U TIOPSAJOK 3aKITIOUYCHHS Opaka, a TakyKe MPUMEPHI Cy1e0HOM MPaKTHKU.
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[enp MUMIOMHOM pabOThI: MCUEPHBIBAOIIEE U KOMIUIEKCHOE U3Y4YEHHE YCIOBHH U
NOpsJIKa 3aKI0YEHHs Opaka Mo COBPEMEHHOMY POCCHIICKOMY 3aKOHOJATENbCTBY Yepes
TEOPETUYECKUM aHaJIN3 MPOLECCOB TpaHCHOPMALIMK YCIOBUHA M MOPSAJKA 3aKIIOUYCHUS
Opaka B X0JI¢ U3MEHEHMI 3aKOHOJAaTENIbCTBA B Pa3HbIE NIEPUOBI, a TAKIKE UCCIIEOBAHHE
IIPABOBBIX OCHOB OpPayHOTO COI03A.

CornacHO cOpMHpPOBAHHOW LE€IH, OBUIM TOCTABIEHbI U PELIEHBI CIEAYIOLIUE
3a/1a4yu:

1) moIpoOHO PacCMOTPEHO W HM3YYCHO IPOUCXOXKIEHHE TEpPMUHA «Opak», a TakKe
PaCKpBITHI TMOPSIIOK €ro 3aKII0YCHHS] M YCIOBHsI, HEOOXOAUMBIE I MPU3HAHUS Opaka
roCyJ1apCTBOM;

2) naHa XapaKTepHCTUKa dTaraM (GOPMHUPOBAHUS CEMEHHOTO 3aKOHOIATEIILCTBA;

3) paccMOTpEH COIMATLHO-TTPABOBOM aCIEKT, MOHATHE OpaKka U CEMbH;

4) mpoaHaIM3UPOBAHBI OCOOCHHOCTH MPOLIEAYPHI 3aKIIOUSHHS Opaka Ha TEPPUTOPHH U 32
npenenamu Poccuiickont @enepannm.

Pe3ynbrarthl BBITYCKHOM KBalIU(PUKAIIMOHHON pabOThl HMEIOT MPAKTHYECKYIO
3HAYUMOCTB, COAEPKAT BBIBOJBI OTHOCUTEIBHO HOPM COBPEMEHHOI'O CEMEMHOIO IpaBa,
Kacaroluxcst 0COOEHHOCTEN U YCIOBUH 3akiitoueHus opaka B opranax 3AICa.



1 ICTOPUKO-TTPABOBOM ACIEKT 3AKJIIOUEHU ST BPAKA
1.1 I'paxxnanckuii 6pak B pOCCUMCKON UMITEPUU

Cuuraercs, yto 1epkoBHas (popma Opaxa npunuia B pesHtoro Pych u3z Buzantuu u
OCHOBBIBAJIaCh HA Te€X TMPUHIMUIAX M 3aKOHAX XPUCTHAHCTBA, KOTOpbIEe ObLIH
pacmpocTpaHeHbl Ha TEPPUTOPUM HITOrO  JpeBHero Iapcra. llpumepHo ¢
VIl B. llepkoBb cTana cBoero poja OpayHbIM BEIOMCTBOM, M BCE BOIPOCHI CEMBU
permaimMch 4epe3 Hee, KaK W MPU3HABAINCH 3aKOHHBIMU TOJIBKO T€ Opaku, 4To OBLIN
OOroyroiHbI — MOMYYMIIH LIEPKOBHOE OJIar0CIOBEHHE.

CoBpeMEeHHBIN CPOK MEXK]y MToJaued 3as8BICHHS U HETIOCPEACTBEHHO PErucTpanuen
JUTMHOW B MecsIl OepeT CBOM Hadaja Toxe ¢ JIpeBHe# Pycu: cBAIMEHHUKH cOOOMamy o
MIPEACTOAIIEM Opake TPU BOCKPECHBIE CIYXKOBI TOIPSI B CBOEM NPHXOJAE, M B TOM,
OTKYJla pOJIOM HEBECTa, €CJIN KEHHUX BhIOpAJl €€ U3 APYTUX MECT.

HeoOGxomum Takoi Cpok ObUT JJIsI TOTO, YTOOBI TE€, KOMY M3BECTHO 00
00CTOSITEIHCTBAX, COTTIACHO KOTOPHIM Opak MOT Obl CUMTATHCS HEACHCTBUTEIHHBIM, UITH
T€X, KOTOpbIE MPENITCTBOBAIN OpaKy, MOTJIM cOOOIIUTL 00 3TOoM. B nHOM ciyuae, eciu
TaKuX 00CTOSITEIHCTB HE OKA3bIBAJIOCH, ClIe/0BaIa Mpolleaypa 0OpydYeHHs] U BEHYaHUs,
MIPOXOJUBIINE €TUHBIM THEM.

Poccuiickass Umnepust npogoinkuiia TpaAUIMI0 BEHUYAHUM, KOTOPbIE HAYUHAIINCH C
MpUYACTUs KE€HHXa W HeBecThl. OJHAKO, Hayalld BO3HUKATH MEPBBIE MPEINOCHUIKH,
COrJJacHO KOTOPBIM IPOBOJMTCS W COBPEMEHHAas IMpoleaypa perucrpauuud Opaka:
00s3aTENbHBIM OBLIO MPEJOCTABICHHUE CBSIIEHHOCTYKUTEIIO MAcIopTa, METPUUECKOTO
CBUJICTEJILCTBA W pa3pelIeHUsi Ha Opak OT HA4YaJlbCTBA, €CIU JKEHUX SIBJISIICS
rOCYJIapCTBEHHBIM CiIy>KaimuM. HecMoTpss Ha MNpOAOKEHUE TpaaulUi BEHYAHUS,
MMEHHO UMIIEPCKUI MEPHUO]T 3HAMEHOBAJICS CAaMbIMU 3HAaYUMBIM peopMaMu B 00J1aCTH
3aKOHOB CEMbH U Opaxa.

Uctopuk Hwxauk H.C. B cBoux Tpynax ormeuaer, uro «XVIII — Hauano
XX B. — HOBBIY 3Tall B Pa3BUTUU CEMEWHOTO MpaBa, BAKHEUIIMMHU YEPTAMU KOTOPOTO
CTaJlu YCHIIEHHE POJM CBETCKOrO0 3aKOHOJATENbCTBA M MOMNBITKA YCTPAHEHHUSI C €ro
MIOMOIIIBIO TIPOOEJIOB B CYIIECTBYIOIIEM KaHOHUYECKOM TpaBe» [62].

Poccuiickas Ummnepust Bcerna ciaBuiiacb MHOTOOOpa3ueM KyJbTYpP MPOKUBAIOIIMX
Ha €€ TEPPUTOPHUH HALIMOHAIBHOCTEMH, U, C POCTOM U PACIIMPEHUEM I'PAHUI] TOCYJAPCTBA,
HIMPUINCH U HACEISIONINE €ro HAPOAbl — YTO TOBOPUIIO O TOM, UTO MIPU TOM KOJIUYECTBE
BEPOMCIIOBEIAHUIN U YHUKAJIbHBIX PEJTUTUHN, PUHYXIATh HACEICHUE K UCKIIOUUTEIIHBHO
IIEPKOBHBIM OpakaM CTaHOBWJIOCh HEBO3MOXKHBIM. Pedopmbl B cemMelHOM TpaBe
MPU3BaHbl OBLIM YIPOCTUTH 3aKOHOJATENIbCTBO M MOCMOCOOCTBOBaThH OCOOCHHO MpH
3aKJTIIOUCHUHN CMENIaHHBIX OpakoB — W 3/I€Ch Ha MOMOIIb MPHUIIET OMbIT 3apyOekKHBIX
rocyJIapCTB, B KOTOPBIX MOJ00HBIE BOMPOCHI YK€ OBUIM YCTEIIHO PEIICHBI: HEMEIIKOE U
dbpaHiy3cKoe MpaBo BCerjaa uMeo 0osbioe BiusHUE Ha ¢hopMmupoBanue Poccuiickoro
3aKOHOAATEIbCTBRA.

[Terpom |, wu3BecTHBIM pedOpMATOPOM U CTOPOHHHKOM BHEJIPECHHUS OTBITA
3apyOeKHOTO TpaBa, OBLIM MPOBEACHBI B YAaCTHOCTU M pPedOpMBI CEMEWHOrO TpaBa,
Hapsly ¢ KOMIUIEKCHBIM M3MEHEHUuEeM Bcero Poccuiickoro 3akoHopatenbcTBa. OH ke
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OBLJI IEPBBIM, KTO MPOBEJ MOJIUTHKY ITOAYNHEHHS HEPKBH cBEeTCKOM BiacTu. Ha 1832 rog
OCHOBHBIM CBOJOM 3aKOHOB, YCTaHABJIMBAIOIIMM MOPSJAOK M YCIOBUSA 3aKIIOUCHUS
Opaka, Obu1 rpaknanckuii CBoj 3akoHOB «O MpaBax U 00A3aHHOCTIX CEMEUHBIX», a €ro
yauukanus Hayaigack jguimb B XVII Beke. M3MeHeHHs KOCHYJIHUCh HE TOJIBKO
MOCJIEJICTBUM pacTopkeHus Opaka, HO Takke CBoj ObLI JOIMOJHEH MpaBaMu U
00513aHHOCTSIMU CYIIPYTOB, POJUTENEH U JETEH.

['.®. [llepieHeBrY, CTAaBUBIIMKI 11€JIbI0 Opaka «COBMECTHOE COXKHUTEIbCTBO HE
TOJIBKO B CMBICTE (DU3UYECKOM, HO M HPABCTBEHHOM», OTHOCHJI B3aUMHOE COTJIaCHE
Opauyromuxcs JUI K BaXHEHIIMM Tpu3HakaMm Opaka. OH ke W Jaja MepBOE TOYHOE
OMpeNIeJICHNEe WHCTUTYTYy Opaka: «C TOYKH 3pEHHS IOPHANYECKON, Opak €cTh COH3
MY>KYUHBI U )KCHIIUHBI, C IETbI0 COKUTEIHCTBA, OCHOBAHHBIN HA B3AUMHOM COTJIAIICHUN
¥ 3aKJIFOYEHHBIN B YCTaHOBJICHHOM hopmey [30].

Bo3pact cormacusi ycTaHaBIMBaJICS HEOJWHAKOBBIM JUISI FOHOLIEWM M JEBYIIEK,
OJIHaKO, ObLT MIPUOJIMKEH K COBEPIICHHOJIETHIO, YTO UCKII0YAIO0 Opak ¢ MaJOJIETHUMH:
TakK, My>K4MHAa MOT' BCTYIaTh B OpauHble OTHOIICHHS B 18 JeT, keHiuHa — B 16. Yka3
Cunopa 1744 rona He mo3BOJISUT TakKe Opaku TeM, KoMy 0b110 Oosbiiie 80 sieT. BriepBbie
Ha 3aKOHOJIATEJIBLHOM YPOBHE CTald TOBOPUTH OO0 00s3aTe€ILHOM COTJIaCHM Ha
BCTYIUICHHE B Opak, 4TO YaCTHUYHO HMCKJIIOYAIO Opaku MO pacueTy U MPOYHe COIO3HI,
3aKJIFOUECHHBIE C IIEJIbI0 BBITOJbI — 3a4aCTYyIO JIaKe HE JJIS MOJIONOKEH. Tak, ONMeKyHbI
JOJDKHBI OBbUTH MIPUHECTH MIPUCATY O TOM, YTO HUKTO HE MPUHYKJIaT OYAYIIUX CYIIPYTroB
KO BCTYIUICHHUIO B OpayHbI€ OTHOIICHUSI.

HeoOxonumpl OB Tak)Ke pa3IUdHbIC COTJIAIICHUS JJIi HEKOTOPBIX KaTeropui
rpakJaH: KPEroCcTHOE MPaBo 00SI3bIBANIO MOMEIINYbUX KPECThAH TOOBIBATH COTJIAIICHUE
OT BJIQJICTIbLIA; O] CTPAXOM CCBHUIKM Ha TPHU roja KaToOpry, oO0s3aTelbHbIM OBLIO IS
BOCHHOCITY>KaIlIUX MPEIOCTaBUThH pa3pelieHre OT HayalbCTBA HA )KEHUTHOY.

Bonee Toro, 6paunblif BO3pacT AJIsl «JIMIl BOGHHOTO BEJIOMCTBA paBHsICS 23 roaam, u
3aKiIr04eHrue Opaka ObUIO BO3MOXHO TOJBKO TIPH  YCJIOBUU  YAOCTOBEPEHUS
UMYIIIECTBEHHOTO obecrnedeHus. EkeromHplil 10X0J1 BOCHHOTO JOJKEH ObUT OBITh HE
MeHnee 1200 pyOiieii B roJ1, a TakK)Ke y HEro JOJDKHA ObITh COOCTBEHHAS! HEJIBMYKUMOCTD.
HwxarM ynHaM BooOIIe OBLIO 3aIpeleHo BCTynarh B 6pax» [30].

Kpowme toro, B XIX Beke 103BoJICHHE HAYaIhCTBA HA 3aKJIFOUCHHE Opaka He0OX0AMMO
OBLJIO MOJTy4aTh M HEKOTOPBIM KATETOPHSIM JIMII, COCTOSIIIEM Ha TPaKJAHCKOW CITyxOe.
Bnpouem, «mnpuszHaTh HEACHCTBUTENBHBIM Opak, 3aKIIOUYEHHBIH 0€3 103BOJICHUS
HayaJabCTBa, OBLIO HEJIb35, HO BHITOBOP C 3aHECEHUEM €0 B MOCIYKHON CIIUCOK, JIUIIO,
COCTOSIIIIee Ha TOCYIapCTBEHHOM CITyKOe, MoJTydasno cTpoxaimminy [31].

[Tcuxuueckoe 370pOBbE JIUI, HAMEPEBAIOIIUXCS BCTYNUTh B Opak, Tak ke ObLIO
BAXHBIM YCIIOBUEM 3AKJIIOUEHHUS COI03a: ’TOMY CBUIETENLCTBYET YKa3 Iletpa Ilepsoro,
u3aaHHell 6 ampenst 1722 roga, «O cBuaeTenscTBoBaHUU AypakoB B CeHate» (ero
MOJIOXKEHHS] TOBOPST KPOME MPOUYEro 0 ToM, uto CeHaT JOJDKEH MPUHUMATh PEIIeHUE O
3ampere Ha Opak Jyis JIMIl, HE WMEBIIUM C POXKIEHUS 3ApaBoro paccyaka), u CBoj
3akoHOB B XIX Beke, cTaThsi 37 KOTOPOTO MpHU3HABATIA HEJACHUCTBUTEIBHBIM BCE Opaku,
COBEPIIICHHBIE C TYNIEBHOOOIHHBIM YEJIOBEKOM.



O HaJIO’)KEHUH «IIEPKOBHOW €MMTUMbBH IPU BCTYIUICHUU B Opak Ha TpeTuid pa3» [17]
TOBOPUJIOCH Ha MpoTshKeHnH Beero nepuoaa XVI-XI1X Bekos. Yioxenue 1649 roga, kak
U MHCTPYKIIMS maTtpuapxa AJipyaHa, Mpyu3HaBaId YE€TBEPTHIN Opak MPECTYMHBIM, U 3TO
ObLJIO BECKMM OCHOBaHUEM JUIsl TOro, YTOObI OTKa3aThb B BEHYAHWM, WM IMPU3HATH
HEJICHCTBUTEIBHBIM 3aKIIOYEHHBIN Opak, COBEPIICHHBIN 0€3 YBETOMJICHHSI O TOM, YTO Ha
HEro HaJIO’KEH LIEPKOBHBIN 3aIperT.

BepxoBupiii CuHOjJ paccmaTpuBal BCE TIEPEUYMCIICHHBbIC BBIIIE CIy4aud B
WHIUBUIYAIbBHOM TIOPSAJKE, W BBIHOCHJ pEIIEHWE O MPU3HAHMHM TaKUX COH30B
3aKOHHBIMH, WJIM O0TKa3aTh B 3ToM. O/IHAaKO, CaMbIM 3alPETHBIM OBLJIO MHOTOOpauue, u
Jiea 0 HEM paccMaTpUBAINCh OKOHYATEIBHO 0€3 ITpaBa NepecMoTpa.

[IpaBoBbIE HOPMBI, NPEMATCTBYIOIIME BEHYAHHUIO, OYEHb ITOJAPOOHO OCBSIIAET
«HactonpHas KHHTa CBSIIEHHOCITYKUTEIS»: «CBSIICHHHUKY, MPEXIE YEM COBEPIIHUTH
BEHUYAHUE, CIEQYeT BBIICHUTh, HET JIM ILEPKOBHO-KAHOHWUYECKUX IMPENSATCTBUNA K
3aKJII0YEHUIO IIEpKOBHOTO bpaka Mex 1y TaHHBIMU JIMIIaMW» — COTJIacHe Ha Opak JI0KHO
ObLIO OBITH MOATBEPAKACHO 00OUMHU THULIAMU. «UeTBepThIii U NAThIN Opaku LlepkoBbio He
Onarocnosistorcs. LlepkoBbio He 1onycKaeTcs BCTyIUIeHue B Opak Oosiee, ueM Tpu pasa,
3alpellaercs BCTyNaTh B Opak JIMLaM, HaXOIAUMCS B OJM3KUX CTENEHSX POACTBA» —
eNUTUMbsI, HaKJaJblBaeMasi TIOCJE€ TPETbEro pacTOpPXKEHHUs OpadyHOro cor3a, He
103BoJIslIa BeHUaThes. «[IpensTcTBreM k coBepiIeHNI0 OpaKOBEHUYAHHUS SBIISIETCS TAKKE
KPOBHOE POJCTBO JKEHHXa U HEBECTbD» — U3BECTHO, YTO JaXXK€ NMPUHATHE IPABOCIABUS,
IIPU HAIMYUHU POJICTBA MEXKY JKEJIAIOIUMH BCTYNIUTh B OpaK, HE MO3BOJISIO IPOBOIUTH
BeHUYaHue [32].

HNHTepecHo TO, YTO IIEPKOBH MOIJIA MTPOBECTH 00psA] OpakocodeTanust Oe3 coriacus
pOIUTENEH B TOM CIIydae, €CJIM MEXIY JULAMHU €CTh HEMPUHYX JACHHOE COIJIACHE U OHU
COCTOSIT B JUTUTENIBHOM JIOOPAYHOM COXHUTENbCTBE. Be3yClIOBHO, Takue COXHUTEIbCTBA
NOPULIAJIUCH IIEPKOBBIO, HO HE MEIIAJIM J1a)K€ BEeHYaTh OEPEMEHHYIO HEBECTY, €CJIM OHa
COXKUTEJIbCTBOBAJIA C BUHOBHUKOM €€ O€pEMEHHOCTH.

Onoxa npasieHuss Anekcanapa Il o3HaMeHOBana JEMOKpPATH3ALMI0 CEMEHHOIO
3akoHojatenbcTBa Poccum: B 1874 rtomy, 19 ampens, Obuin wu3gansl [lpaBuina,
MO3BOJISIBIIIME CTApPOOOPAIIIEM-0ECIIONOBIIAM PETUCTPAIIUI0 OpakoB B MOJHUIICHCKUX
yuactkax. [lonavany, 3akperuiennbie B [IpaBuiax moctaHOBIIEHUs, TaKue Kak: «Opaku
pPacKoOJIbHUKOB TPHOOPETAIOT B TIPa)KTAaHCKOM OTHOILIEHUM, Yepe3 3alucaHue B
YCTaHOBJICHHBIE I CEro METPUYECKHME KHHUTM, CHIIy M IIOCJIEICTBUS 3aKOHHOIO
Opaka» [6] He BbI3bIBAIM pacXokaeHui B TonkoBaHuU. CoriacHo «Kypcy rpaxaanckoro
npaBa» obep-npokypopa K.I1. [TobenoHoclieBa, «ceMeitHble OTHOLIEHUS PACKOJIBHUKOB
MPEACTABIUINCH HE 0oJiee KaK (PAKTUYECKUM COCTOSIHUEM, HE UMEBIIMM IOPUINYECKON
TBEPJAOCTH M OTNPECIICHHOCTHY [24].

®opmanbHOCTh cymiecTBoBaBimuX B 70-80-x romax XIX B. IlpaBui, moBiekia 3a
co0oil psan mpobiem, cpear KoTopbix Obul ciayyail (B 1894 rosy), BeI3BaBIIMIA BCIIIECK
UHTepeca K JaHHOMY 1okyMeHTY: Bacunmii [lapgenos, cocrosBmii ¢ 13 mas 1883 roxa
B Opake ¢ K. CykoHIuKoBO#, 4TO OBLT 3aKiI04eH corsacHo [IpaBunam u 6€cronoBcKkoMy
o0psiny, MpuHsUI paBociaBue U B 1892 roay Berynui B HOBbIM Opak ¢ E.S. KyTununoii.
B To Bpems BcTymieHHE BO «BTOPOM Opak, UMess HEpaCTOPKEHHBIN, COBEPIIICHHBIN 10
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oOpsiiaM XpHUCTUAHCKOM LEPKBU, CUMUTANCS MPECTYNHBIM JesHueM (ctaths 1554
VYII0KEeHHUs 0 HaKa3aHUAX YTOJIOBHBIX M UCIPAaBUTENLHBIX )» [25]. B paccMotpenuu aena
npuHuMan ydactue ansokaT B. IlapdenoBa, PozeHOiroM, yTBep)KIaBIIMM, YTO
NpUMEHEHUE JAaHHOU CTaThU K MOACYIMMOMY HECIIPaBEIIUBO.

OTOT cHop BbI3BAJI CEPhE3HBIM pPE30HAHC B OOIIECTBE, a B IEYaTH pa3BUIIACh
oOcTosiTeNbHAs AUCKYCCHSL O TOM, MPUJIAIOT JIU Opaky 3akoHHyto cuiy [IpaBuna ot 19
anpens 1874 rona, Win e 3aKperuIsiioT JIM caM MPOIECcC 3aKII0YeHUs] OpayHOTo coro3a?
WHTepecHbl TpU TOYKU 3pEHUsS. «3aKOH MPHUAAECT PACKOJIBHUYECKOMY Opaky ocoboe
3HaYCHHE — 3HAYCHHE MCKIIIOUMTEIBHO TPa){JTaHCKOro Opaka» [54], — yTBepxkman
H.A. 3ao3epckuii nogaepxan 3tro maenre u H.C. CyBopoB, yTBEp:KIaBIIETO, YTO «3TO
TIEPBBIN IPUMEp TpakIaHCKoTo Opaka B Poccumy» [26].

[Ipokypop Cenarta, BwicTynaBmmid Ha mnpouecce Ilapdenosa, A.D. Konw,
NPUACPKUBAICA BTOPOM TOYKM 3pEHHS: IO €ro MHEHHUI0, «Opak pacKOJbHUKOB
COBEpILAETCS BOBCE HE 3alHChI0 B METPUYECKOM KHUTE — OH €I JIUIIb
y3aKoHsieTcs» [54].

[Toapobuee, onnako, cienyer paccMoTperb MHeHue W.C. bepanukoBa, KOTOphIi B
cBOEH peun o popme 3aKiroueHust Opaka, BCIOMHII O PACKOJIbHUKAaX B TAaKOM KIIOYE:
«110/1 00K 3aKOH O PETUTHO3HOM opMe OpakocoueTaHUsl HE MOAXOAAT TOIbKO HAIlK
JVCCUICHTBI-PACKOJIbBHUKNA. B HenaBHee BpeMs MM JaHa BO3MOXKHOCTH 3aKJIHOYaTh
3aKOHHbIE Opaky MOJ BEICHUEM U IPU YYaCTHH MOJUIUHU. ITO €CTh CBOETO POja OMbIT
NpUMEHEHUsT K OBITY HaANIero Hapojaa TIpaxaaHckoil (opmbl Opaka, BBI3BaHHBIN
JEUCTBUTEIBHOIO )KU3HEHHOIO MOTPEeOHOCTHIO...» [27]. B 3akmouenuu, npodeccop Tak
e oTMeTw, cehutasick Ha E.I1. TTo6egoHocIieBa, 4TO «IIPU TaKUX OOCTOSITEIBLCTBAX Y HAC
COBCEM HET IMOYBHI JIsl BO30YKIEHUsI Bonpoca 00 00s3aTEIbHOM IPaKIaHCKOM Opake.
«I'pakiaHCKMil Opak», CKaXXeM CJIOBaMH H3BECTHOTO YYEHOIO HAIEro M BMECTE
rOCyAapCTBEHHOTO  MY’Ka  BBICOKOM  TOCYJapCTBEHHOM  MYIPOCTH...  MOXKET
OIpaBAbIBATHCA E€AMHCTBEHHO BPaXKICOHOCTHIO OTHOILIEHUH MEXIy TrOoCydapCTBOM H
LEPKOBbIO. M MOTOMY HEBO3MOYKHO COIJIACUTBCS C MHEHUEM TEX, KOW IOYHUTAOT
yUpexACHUE TPaKIaHCKOTO0 Opaka >KeIaTeNbHBIM U TMOJIE3HBIM M JUIsl TAaKOTOo Hapo/a,
KOETr0 UCTOPHs, K CHACTBIO, HE MPEACTABISAET [1€YAJIBbHOTO Pa3IBOCHUS MEXKIY HEPKOBBIO
U rocygapctsom» [27].

B urore Bcex pazbuparensctB, Bacunuii I[lapdeHoB Obul mpu3HaH BUHOBHBIM B
JIBOEKEHCTBE, COIVIACHO KAaCCalMOHHOMY JI€NIapTaMEHTy, MOJIJAEPKABIIEMY MHEHUE
MockoBckoi cyneOHoi mnanatel. CTapooOpsAIbI-OECHONOBIBI UMEIIHU TPAKIAHCKYIO
dbopmy Opaka mo (axkTy, HO HECMOTPS Ha ATO, B OTHOIICHUU OCTAJIbHBIX IMOJJAaHHBIX,
Poccniickoe rocyaapcTBo NpuepKUBanoch MHOTo noaxona. Hanpumep, korna B 1878 r.
Kk Poccun otomina yacte beccapabuu, B Tome X (dacth I) CBOja 3aKOHOB MOSIBUJIOCH
npuwiokeHue K cratbe 25: «l) Bce BOOOIIE JMIA, BCTYNUBIIM NpU JEUCTBUM B
O3HaUYCHHOM Yy4acTke beccapabun pyMBIHCKHX 3aKOHOB B Opaku, TpakKIaHCKUM
MOPSZIKOM COBEpIIIEHHbIE, 0€3 MOATBEPKICHHS OHBIX LIEPKOBHBIMU OpaKoCOYETaHUEM U
npeObIBaroIIasi T0cejIe B TAKOBBIX, HEOCBSIICHHBIX LIEPKOBBIO, TPakIaHCKUX Opakax,
Oyze enarT y3aKOHUTh CBOE€ OpauyHOE COCTOSIHUE OKOHYATENIbHO U Ha Oy/Iylee BpeMms,
00s3BIBAIOTCS BCTYMUTH B OpaK M0 YMHY MPABOCIABHOM HEPKBH U C COOIIIOICHUEM BCEX
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TpeOyeMbIX Ha Cceil mpeaIMeT B HMMIIEPUH YCIOBHM, M 2) nokoje Opaku He OyayT
MTOBEHYAHbI, NPABOCIABHOK IIEPKOBBIO, JIMIA, 3aKIIOYMBIIME OHBIE, MPHU3HAKOTCS
COCTOSILIIUMU B IEUCTBUTEILHOM 3aKOHHOM Opake JIMIIb 32 BpeMsi, MIPEAIIeCTBOBABIIICE
00HAPOIOBAHUIO HACTOSIIUX MpaBui» [28].

ITepBas poccuiickasi peBOJIFOLUS OCTPO IMOCTABUIIA HAa TIOBECTKY BOIIPOC O BBEIAECHUU
rpaxxaaHckoro Opaka. Tak nosiBuics Yka3 ot 17 ampenst 1905 roga «O0 ykperuieHuu
HayaJl BEPOTEPIUMOCTH», MyHKT 11 KOTOpOro ypaBHsul B MpaBax CTApOOOPSALEB C
WHOCJIOBHBIMU OTHOCHUTENIHO 3aKIIIOUeHUsI OpakoB C MPABOCIABHBIMHU TpaxkJIaHaMHU.
Opnako, Omnpenenenuem Casteimero Cunoga ot 12—-17 wurons 1907 r. ObwLiO
Pa3bIICHEHO, YTO «CMEIIAaHHbIC Opaku MPaBOCIABHBIX C PACKOJIbHUKAMHU U CEKTAaHTAMHU
MOTYT OBITh pa3pelraeMbl JUIThL B TOM CIIy4ae, KOT/a JIUIO... MPUHAJICKAT K TaKUM
PACKOJIbBHUYBUM TOJIKAM M CEKTaM, KOoTopsle ucrnosenyror ['ocnoma HMwucyca Xpucra
uctuHHbIM ChiHOM bBoxbum, Mckynurenem Mupa U NPUHUMAIOT BOJHOE KPEILICHHE,
IPaBHJILHO coBepIeHHoe» [29].

Takoe OTHOLIEHHUS K 3aKOHOIATENbCTBY B Poccuiickoi MiMniepun kaxxercs He COBCEM
OOYCJIOBJIGHHBIM: BE€[lb MpPH TAaKOM MHOT0oOpa3uu KyJIbTyp U BEpPOUCIOBEIAHUM,
JIOTUYHBIM Ka3aJloCh MPUHATHE 3aKOHOB O TPAKIAHCKOM Opake U pa3BUTUU CEMEHHOTO
IpaBa B TOM HaIlpaBJICHUU, JTO3BOJISIONIMM COUYETATHCS OPAKOM BCEM JKEJAIOIIUM, BHE
3aBUCUMOCTH OT penurud. OIHAaKo, WUMEHHO Wu3-3a HeOoTAenauMocTH llepkBu oOT
rocyaapcTBa Takue pedopmbl ObUIM HEBO3MOXHBI BIUIOTH 10 1917 roma, moka
OOJIBILIEBUCTCKAsT BJIACTh HE MpPHHSIA TPaKJAHCKUU Opak, MpU3HAB €ro 3aKOHHOMU
dbopmoii Opaka.

1.2 3axnroueHue Opaka Mo 3aKOHOJATENIbCTBY MEPBBIX JIET COBETCKOW BIACTH

Heobxoaumocts B pedopmanusx B 00JacTH CEMEHHOro mpaBa Ha3peBayia JOJITUE
rOJIbl, ¥, KaK 0Ka3aJIoCh, IIOJHAs CMEHA Kypca BIACTU U PEBOJIFOLMOHHBIC ACHCTBUS Ha
TEPPUTOPUU CTpaHbl CTAdM TEM HEOOXOAMMBIM TOJIYKOM, YTO IIOBJIEK 3a COOOM
U3MEHEHUs, CBA3aHHBIE C 3alpeTaMM Ha BCTYIJICHHME B Opak, JeJIeHHeM JeTedl 1o
3aKOHHOCTH POXKJIEHHs, M, TJIABHOE — M3MEHWJICS, HAKOHEL, CTAaTyC LEpPKBH, 4YTO
CHO0COOCTBOBAJIO CEPbE3HBIM U3MEHEHUSIM BO BCEX OOLIECTBEHHBIX CTPYKTYpAX.

[IpyHIMIIBI, YTO CTajJud MNEPBBIMU HM3MEHEHMSIMM B HOBOM COBETCKOM OpayHO-
CEMEIHOM 3aKOHOJATEIbCTBE, MPOBO3TJAIAIN IOOIIPEHUE aJbTEPHATUBHBIX (HOpM
TpaJAULIMOHHON CEMEMHON MOJIENH, PAaBEHCTBA, 100POBOJIbHBIE TOOYKIEHHS BCTYIUIICHUS
B Opak, YIpOILEHHYIO MPOLEeAypY pa3Boja U cBOOOY B3aUMOOTHOLIECHUH.

Tak, nexpet «O rpaxaaHckoM Opake, O JeTSAX U BEJEHUU KHUI aKTOB I'PaXKIaHCKOTO
COCTOSIHUSY, NpUHATBHIA 18 nexabpst 1917 roma, cran mepBbIM IIArOM K TPAIYILIHM
3HauuTeNbHBIM u3MeHeHusiM B Crpane CosetoB. Temepb B OpraHax 3amucu
IPaXKIAHCKOTO COCTOSIHUSI PETUCTPUPOBAJICS TPAXKAAHCKUN Opak, OTMEHsI LIEPKOBHBIN.
CornacHo eMy, 3asiBJICHUE O >K€JIaHUH BCTYIUTH B Opak He MPUHUMAJIOCh OT «a) OT JIMII
MYKCKOTO Tmoja panee 18 met, a »xeHckoro— 16 metr or poxaenusa. B 3akaBkaszbe
Ty3€MHbI€ )KUTEJIM MOTYT BCTyIaTh B Opak 1o JOCTUKEHUH KEHUXOM 16 JieT, a HeBECTOI0
13 net; 0) OT POACTBEHHUKOB MO MPSIMON JIMHUU, TOJHOPOAHBIX U HE TOJIHOPOJHBIX
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OpaTbeB U cCecTep, — MPUYEM HATMYHOCTh POJACTBA IPU3HAECTCS TAKKE MEXIY
BHEOpauHbIM PEOEHKOM M €ro MOTOMCTBOM C OJHOM CTOPOHBI M €ro OTIIOM, U €ro
POJICTBEHHUKAMH — C JIPYTOM; B) OT COCTOSIIUX B Opake, U T') OT yMAJIUIIEHHbIX» [12].
Heob6xoaumo 66110 TPeI0CTaBUTh MOAMKUCKY O TOM, YTO B Opak BCTYIAIOT JOOPOBOJIBHO,
a TaK)Ke PACTIMCKH, MOATBEPKIAIOIINE, UTO HU OJIUH U3 3alPEIIEHHBIX ITYHKTOB HE UMEET
Mmecta. Ko BceMy mpoueMy, «11epKOBHBIN Opak, HapsAy ¢ 00s3aTeNbHBIM IPaKIaHCKHUM,
SBJISIETCS] YACTHBIM JIeJIoM Opauyruxcs» [12], U3 yero Mo>XHO CAeNaTh BBIBOJ, YTO, XOTh
IIEPKOBHBIE Opaku ObUIM OTMEHEHBI, y MOJIOJOXKEH OBLIO MpaBO MPOBECTU OO
BEHYAHUS.

«Komekc 3akOoHOB 00 akTax Tpa)JaHCKOTO COCTOSHHS, OpayHOM, CEeMEHHOM U
OTIEKYHCKOM mpaBe» oT 16 centsops 1918 roma Hocun B cebe Taku M3MEHEHUS, UTO
MOBJICKJIM 32 COOOM TMOJIOKUTETbHBIC MOCIEICTBUS PA3BUTUSI MHCTUTYTa Opaka: «eciu
oOpsim BeHuaHusi mpomsomren 10 20 aexabpst 1917 roma, TOo 3a TakUMU COIO3aMHU
COXpaHseTCs IopuandecKas cuia» [16].

Otcrona cienyer BbIBOJ, YTO 3THUM 3aKOHOM OBLIM CTEPTHI BCE COCJIOBHBIC, U — B
OCOOCHHOCTH — pEJIUTHO3HBIE MPEMATCTBUS JUIsl CO3/laHus Opaka, NperoCTaBisis
rpaXkJiaHaM He TOJIbKO paBHOIIPaBUE, HO U Ty CBOOO/IY, 32 KOTOPYIO TakK A0JIT0 OOpOIUCh
COBETCKHUE JIFOU.

JIOMOJIHUIT YK€ CYIIECTBYIOIIME MYHKThI NpUHATHIA no3nHee Koxekc 1918 ropa,
YCTPAHMUBIIMKM TaKWe MPENSTCTBUS JUIsl BCTYIUICHUSI B Opak, KaK «IPUHAJJICKHOCTh K
pa3nu4HbIM NpOo(deccrusiM, COCTOSHUE B MEPEHCKOM MM JMAKOHCKOM CaHe, Halln4yue
obeTa Oe30pauns U MOHaIecTBO» [16].

[lonsiTne pakTryeckoro Opaka, a TaKKe OMPEIETICHUE €r0 MECTa B 3aKOHOAATEIIbCTBE
PSAIOM C 3apEerucCTPUPOBAHHBIM OpakoM, BHEpBbIE MOSBWIOCH B «Kojaekce 3aKOHOB O
Opake, CEMbE U OMEKEe», YTO HAJEIWIO TaKOM THUIl OTHOLLIEHUU PaBOBBIM cTaTycoM. B
0oJjiee MMPOKOM IMOHMMAHWK, MUMEHHO MpHU3HAHWE (PAKTUYECKOro Opaka IMO3BOJIUIIO
oO1iecTBy HayaThb LIMPE CMOTPETh HAa OTHOIICHHS M MHEHHE Ha CYeT JIoJeH, He
COCTOSIIUX B O(pHUIIHAIbBHOM Opake, MOCTETIEHHO JIMIIIAs 00IIEeCTBO MPEAPACCYAKOB.

BpauHoe coXuTenbCcTBO, OJTHAKO, TPEOOBAJIO OMpPENEICHHBIX J10KA3aTeIbCTB, HO HE
COCTaBJISUI0 OCOOEHHOIO TpyJa: JOCTaTOYHO ObUIO TOJATBEPAUTH COBMECTHOE
OpoXUBaHUE U OOIIMH J0XO0J, U 0OOMM NHapTHEpPaM Y4acTBOBATh B BOCHUTAHUM U
NOJJIEP)KKE JETE, €Clu y Mapel TAaKOBbIE HMMENUCh. JlOCTaTOYHBIM OCHOBAaHUEM
CUMTAJIOCH Y YKa3aHUE COKUTENIBCTBA C KOHKPETHBIM I'PaXKJaHUHOM B JINYHOM ITEPEIUCKE
C TpeTbuMHM JinlaMmu. Perucrpanust daktudyeckoro Opaka morja NpoOXOJIuTh B Jt000€
BpeMs, U TpeOoBaja JIMIIb YKAa3aHUs CPOKA COBMECTHOM KU3HU.

VYcaoBus, NpenaTCTBYIONINE 3aKII0YEHUIO0 OpaKa, OCTaBAINCh MPEKHUMU:

«He nonmyckaercs 3akntroueHue Opaka:

1) MeXIy JTMIIAMH, U3 KOTOPBIX XOTS ObI OZJHO COCTOMUT YK€ B IPYIOM Opake;

2) MeXKAYy POICTBEHHUKAMHU MO MPSMOW BOCXOISIICH M HUCXOMSIICH JIMHUHM, MEXTY
MOJHOPOJHBIMU ¥ HENOJHOPOJIHBIMH OpaThsIMH U CECTpPaMH, a TaKXKe MEXIY
YCBIHOBHUTEIISIMUA U YCHIHOBJICHHBIMU;

3) MeXIly JHMIIAMHU, W3 KOTOPBIX XOTS Obl OJHO TPHU3HAHO CYJOM HEJCECIOCOOHBIM
BCJIE/ICTBUE AYIIEBHOW 00ne3HU Win cinaboymus» [18].
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CornacHo cneuuHcTpykuun «OO oOpraHusaluy OTAENOB 3amuceld OpakoB u
poxneHuit» u aekpery 1917 ropa, 3akimoundTh Opak MOXXHO OBLIO: «IPU BOJOCTHBIX
36MCKHUX YIpaBax, a IJI€ TAKOBbIX HE MUMEETCS, MPU YE3OHBIX 3€MCKUX YIpaBax, MpH
ropoACKHX ympaBax, a B T.llerporpage um MockBe mnpu paliOHHBIX YIIpaBax
HE3aMEJIMTEIbHO  HA4yMHAIOT  JelcTBoBaTh  «OThensl  3amuceid  OpakoB U
poxneHuii»» [19]. 3amuch OpakoB MPOM3BOAMIACH «CEKpETapeM OThela WU €ro
MTOMOIIHUKOM, B MPUCYTCTBUM IPEACEAATENS UM €r0 3aMECTUTEIISA, B ONPEACIICHHBIE,
paHee Ha3HAYEHHbIE JHU U Yackl» [19].

[TomuMoO 3asiBI€HHS O KEJaHWU BCTYNHTHb B Opak, Opauyromuecs TOJKHBI ObLTH
NPEIOCTaBUTh P JTOKYMEHTOB: «IOJMHUCKY O JOOPOBOJIBHOM BCTYIUICHMHM B Opak,
MOJITUCKY 00 OTCYTCTBHUHM MPEMATCTBUMA K OpaKy, 00s13aTeIbHBIM ObLIIO U CBUAECTEIHCTBO
o0 nu4yHocTW». IloMHMO mpouero, EHUX U HEBECTa 00s3aHbI ObUIM «IPEJOCTABUTH
NOJMUCKA 00 OCBEIOMIICHHOCTH 3JI0pOBbs APYr Apyra (0COOEHHO [eJ0 KacajocCh
BEHEPUYECKUX, TYIIEBHBIX U TYOEPKYJIE3HBIX 3a00JI€BaHUI ), KOJIMUECTBE JACTEH U O TOM,
KaKo# 3TO 1o cueTy Opak, a Takke 0 TOM, Oy/IeT U uX Opak 3aperucTpUPOBAHHBIM, WU
HesapeructpupoBanHbiM» [19]. Tlocne 3ammcu o Opake B KHHWTrY 3amuceid Opakos,
JIOJDKHOCTHOE JIMIIO OOBSBIISIIO Opak, B CUITY 3aKOHA, 3aKJII0UEeHHBIM. BHOCKMMas 3amuch
«JI0OJDKHA ObLIa OBITh MPOYUTAHA BCIYX JOKHOCTHBIM JIUIIOM 3asBUTEINSIM, MOAMICAHA
UM, OpadyIolMMHUCS, B CIy4ae UX T'PAMOTHOCTH (€CJIH k€ HET — JABYMsI IPaMOTHBIMU
cBueTeNIsIMu )» [18].

JUJIsi MamorpaMOTHOTO HACEJIEHUsI CTPaHbl, OCOOEHHOIO €ro JIEPEBEHCKOW MOCT-
MOMEIINYbEH YaCTH, CYLIECTBOBAJIM YK€ TOTOBBIE OJIaHKHU 3asBJICHUI, B KOTOPBIX ObLiIa
3aMKCh, YKa3bIBAIOLIAs HA T0OPOBOIBHOE BCTYIUIEHUE B Opak. Tak, Jaxe HErpaMOTHOMY
YEJIOBEKYy, B IMOCIEACTBUM MOXHO OBLJIO XOJATaiiCTBOBAaTh O pPAaCTOpPKEHUHU Opaka, B
clly4ae ero NpHuHyJIUTEIbHOTO XapakTepa.

3aKOH HE cpa3y, HO MPU3HA HEOOXOJIMMOCTh YBJIEYEHUE BO3MOKHOIO OpavyHOTO
BO3pacTa JJisl KEHIIIMH, HapaBHE C MYXYHMHAMHU — BCE TO OBLIO MOCJIEACTBUSIMHU POCTa
WHTEpeca y HaceleHus: K 00pa30BaHUIO M BO3MOKHOCTU pab0TaTh HA Pa3JIMYHBIX, paHee
HEJOCTYNHBIX JI€BYIIKaM, CHelUalbHOCTSIX. OOIiee NOoJoKEeHHE B CTpaHe ObLIOo
TSDKEJIBIM, U TOCYJApCTBO MPU3HABAJIO, YTO HEOOXOJUMOCThH BCTyMHaTh B Opak Moria
JIUIIUTH MHOTUX >KEHITUH BO3MOXXHOCTH K 3apaboTKy.

B otnuuune ot 3akoHOB Poccuiickoit uMIiepun, HIKHETO 11eH3a He ObLIO, KaK U He
YCTaHABJIMBAJIOCh KOJMYECTBO BO3MOXHBIX pa3 BCTYIUICHHS B OpadHbId COMO3.
OueBUIHBIMH OBUTM MPUYUHBI, IO KOTOPbIM B 1920-e roga OBIOBEBLINE MYXYUHBI U
YKEHILMHBI BBIOUpau ce0e B Mapy TeX, KTO TOXKE CTOJIKHYJICS C yTpaToil cympyra, a BOT
pa3BeICeHHbIE )KEHIIMHBI PEJIKO BBIXOIUIIN 3aMY>K IOBTOPHO.

C BBeI€eHMEM HOBBIX 3aKOHOB, OO0JIBIIIOE KOJIMYECTBO KPECThSIH CTAJI0 BCTYNATh B OpaK
B CPEIHEM U 3peJIOM BO3pacTe — €CliM paHblle AeByiika crtapiie 20 jeTr cuuranach
3acUEBIIEHCS, TO ceiiyac cpeTHUM Bo3pacT opopMiieHHs] OpayHbIX COIO30B CTaJ KakK pa3
B 20—23 rona, v CyIIeCTBEHHbII OpayHbIil BO3PACT YBEIWYWICA KaK Y MY>KUUH, TaK U y
KEHITMH. MeXHalMoHaIbHbIe Opaku BCE €Ile ObUTH PEIKOCTHIO I OOJBIIeH 4acTh
CTpaHbl, YTO OBLIO OOYCJIOBIEHO TE€M, YTO JiepeBeHcKas yacTh Co1030B Bce elle Oblia
PENUTHO3HON M BCTYIJICHUIO B OpaK 3a4acTyl0 MEMIadu Kak JUYHbIC, TaK U MPUHIIUATIBI
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BEPOBAHUS, TaK CWIbHO pa3sHUBIIME KyJIbTYpy MajblX HapoaHocTed. Bor uro
uccienoBarenu ropopsatT o Mopnaosckoil PecryOnnke: «B MOPIOBCKMX cellax MOp/ABa
IpoJIoJKaJla PEeBHOCTHO 00eperaTh YUCTOTY HAIIMOHATBLHOCTHY [33].

Pacimimpenue rpaHuil BO3MOKHOTO BCTYIUIEHHMS B Opak MO3BOJIMIIO XOJOCTSIKaM,
BJIOBIIAaM U pa3BEJACHHBIM KaK MOXHO OBICTpEe Y3aKOHUTh CBOUM OTHOIICHUSI.
OO0s3aTeNbHBIM COIMAIBHBIM (PAKTOPOM B JEPEBHSAX BCE €IlI€ CUMTAJIOCh CO3JaHHE
CEMbH, Y3aKOHMBAHUE OTHOIIECHUI. Pa3 Teneps 3a 3TO HE OTBEYAJIa LIEPKOBb, KUTEISAM
cell MPUXOIUIOCh Mpuberatb K OQHUIMATBLHOM PETUCTPAlMU, TOJBKO IMOTOMY, YTO
JIEPEBEHCKUM OOIIIECTBOM BCE €IIIe MOPHUIIAIIOCH Oe30paune, u TeM Oosee — pa3Bo/I.

Btopeim ke ¢akTopoMm cTala yke€ YHOMSHYTash COXPAaHHOCTh PETUTHO3HOCTH Y
OOJBIIE YAacTH HACEJIEHWsA: BCIIOMHUM IPABOCIABHBIE KAHOHBI U TO, YTO IO HUM
CYNPYXKECTBO SIBISICTCSA OCHOBOW BCEHl JKM3HM 4Ye€JIOBEKa, O 4yeM roBoput bubnus, u yx
TeM Oosiee — Kopan. CslieHHON 00513aHHOCTBIO MyCYJIbBMAHHHA CUATATIOCh BCTYILICHUE
B Opak. HecMOTps Ha TO, 4TO COBETCKOE CEMENHOE 3aKOHOJAaTEIhCTBO CYIECTBEHHO
pacIIupsIo BO3MOKHOCTH BCTYIUIEHUSI B Opak, OTMEHSS CeLMaIbHbIE Pa3pELICHUs] OT
apxuepes Uil Te€X, KTo Obul ctapie 60 jeT, CHUMalo OrpaHMYEeHUE Ha KOJUYECTBO
OpakoB (M BCE€ ATO B 3HAUUTEIBHON CTENEHH OTBEYAJIO MPEJCTABICHUSM U MHTEpEcaM
KPECThsIH 0 Opake), K 04€Hb OOJIBIIIOMY KOJIMYECTBY 3aKIIOYEHHBIX OPaKOB OTHOCHIIUCH
C OCYKJICHHEM.

OTHUYeCKUE HOPMbI — MOpaJlb 1 HPABCTBEHHOCTh — OKAa3aJMCh TPETbUM (PAKTOPOM,
OKa3bIBAIOIIMM BO3/CHCTBUE HA MOBEACHUE. SIPKUM MPUMEPOM 3TOI0 JTOMUHUPOBAHUS
ABJISIETCS HAOJIIO/ICHNE, 3alTMCAaHHOE WICHAMU KoMUCCUU nieH3eHCcKoro ryokoma BKII(0),
oOcneayomuMu JiepeBHIO B 1924-x rr.: «lIpoxkuBatouiuii B cene 75-I€THUN CTapUK,
CXOpPOHMB TpE€X KEH, PEIIMJ XEHUThCA Ha ueTBepTou. «Harmen, — pacckasbiBaer
cTapuk, — 0a0y, )KUTh CTaJIH, Ja Oela BCS B TOM, YTO MOIM HA YETBEPTOW HE BEHUAET, a
COCEJIM Ha/l HEXKEHAThIMU CMEIOTCS, J1a U 6a0e U MHE CaMOMY >KM3Hb Y3aKOHUTbH XOYETCS.
OYEeHb y>K 000MM B COBETE pacmucaThCs 3axXoTenoch. llonum k nucapio: Ha 4YeTBEPTOM,
MoJI, pacnuiuenib? Mo>XKHO, TOBOPUT, HECH JBa Iy1a. OTHEC, a IJISKY, IUCAPh BCE TSIHET.
Tak um oOmanyn. I[lpunuioce camMuMmM B BOJIOCTh SIBISAThCA. Tam yx 0e€3 XJomor
sanucanu» [33].

OTMEHUB pEUTHO3HbIE, UMYILECTBEHHBIE, COCJIIOBHBIE OTPAHUYEHUS U1 BCTYIUICHUS
B Opak, MOJHOCTHIO JIMKBUIHWPOBAB IIEPKOBHYIO pErilaMEHTAINI0 OpayHO-CeMEeHHBIX
OTHOILIEHUH, TOCY1apCTBO (POPMUPOBAJIO HOBbIE H/I€aTbl COBETCKOIO YEJIOBEKA, BBOJIS
NPUHIUIBL TOOPOBOJIBHOCTU U paBeHCTBA. [IpoBefeHHBbIE B MEpPBBIE T'OJIBI COBETCKOMN
BJIACTU pe(OopMbl CTamu ONpEeAeNIIONMMU a1 (OPMUPOBAHUS HOBOTO CEMEHHOTO
npaBa. beuin BelpaboTaHa HOBasi METOAOJIOTUS pelIeHusl poOIeM ceMbH U Opaka — B
LEJIOM, JAEMOKpAaTHh3alys CEMEWHBIX OTHOIICHHWM CHenala OrPOMHBIM NPOPBHIB B
OTHOIIEHUU MHOTHMX BOMpPOCOB B Poccuu. I'MaBHBIM k€ MPUHLIUIIOM, MOBJUSBIIAM Ha
MOCJIEYIONINE 3aKOHOJATENbHbIE aKThl B 00JIACTU CEMbHU, CTAJl0 BHEJIPEHUE HJIEU O
PaBHONIPABUU TOJIOB U PELIEHUE <GKEHCKOTO BOIIPOCA».
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1.3 3akmrouenne Opaka 1o kojaekcy o opake u cembe PCOCP 1969 r.

[Ipennockuiku q1st co3nanusi HOBoro cemeitHoro Konekca nosisuiucs enie B 1960 r.,
KOTJia, MO peuieHuio ucronkoma MoccoBeta Obul OTKpBHIT [[Boperr OpakocouyeTaHHs
Ne 1l — mepBbli, B KOTOPOM MOXHO OBIJIO 3aperUCTPUPOBATH OpaK C HWHOCTPAHIIEM.
M3MeHeHnsT KOCHYNIHCh U TMPOLEAYpPhl PEerucTpanuu Opaka, KOCHYBIIHECS B TEPBYIO
ouepelb rpaxaaHCKUX 00PsAI0B, KOTOPHIE ObLIO HEOOXOAMMO BHEIPUTH B OBIT COBETCKUX
Jrofel — Toraa ObLI0 BeIMyIIeHO noctaHoBneHue CoBmuna ot 18 despanst 1964 roga, Ha
OCHOBAHMHM KOTOPOTO M MPOM3BOJWIM MAaCIITaOHYIO pabOTy MO CO3AaHUIO CHCTEMbI
o0psiIoB OpakocodeTaHus. BaKHbIM U3MEHEHHEM SIBIISIETCA U TO, YTO CPOK OKHUJIaHUSA
perucTpanuu Opaka Ternepb COCTABIISUT OJMH MECAll ¢ MOMEHTA IMOJauu 3asiBICHUS, a
«TIOMOIIIHUKOB JIJI1 MAJIOTPAMOTHBIX)» CMEHUIT LIEJIbI HHCTUTYT CBUJIETEIBCTBA — TEIIEPh
IPUCYTCTBHE CBUJIETENIEH CO CTOPOHBI KEHUXA U HEBECTHI CTAJI0O HEYKOCHUTEIbHBIM.

PaGoTta Haj TpeThbHMM TO CUETy CEMEWHBIM KOJIeKCOM Haudaimack B 1968 1., ero
NOJrOTOBKAa Jjuiack roA (B Tmpolecce Tak ke Obuld  BbINylieHbl (OCHOBBI
3akoHo aTenbcTBa Coro3a CCP u coro3HbIX pecnyOauK 0 Opake U ceMbe, KOTOpbIE ObLIN
BBeZIcHHBI B JieiicTBue ¢ 1 okTsa0ps 1968 1.), u 30 urons 1969 rona cet yBuaen Koaekc o
opake u cembe PCDOCP. OO6mupHas oOias 4acTh MHpOBO3IJIAlllalia TaKUe «3ajlaud
Konekca, kak:

* TaNbHENIIee YKPEIUICHUE COBETCKOW CEMbH;

* MOCTPOEHNE CEMEWHBIX OTHOIICHHH Ha JOOPOBOJIHLHOM OpavyHOM COIO3€ JKEHIIMHBI U
MY>KYMHBI, Ha CBOOOJHBIX OT MaTEpHUAJbHBIX PAcue€TOB YYBCTBAX B3aUMHOW JIIOOBH,
IpyKObI U yBa)KEHUSI BCEX WJICHOB CEMbU;

* BCEMEpHasl OXpaHa MHTEPECOB MAaTEPU U JIeTel U 00eclieyeHre CYacTIMBOrO JIETCTBA
KOKJI0OMY PEOCHKY;

* BOCIIUTAHME YyBCTBA OTBETCTBEHHOCTH TIepe1 ceMbein» [5].

Vke W3BeCTHbIE HaM HU3MEHEHHUs KacaTelbHO CPOKOB M TMOpSAIKAa pPErHUCTpaluu
COXpaHWINCh, CO37aBas TaKOM MpPaBOBOW Oapbep, YTO MOMOT Obl M30€XKaTh 3aBEOMO
HEIMPOYHbIX OpauHbIX cor030B. CornacHo cT. 14 Koaekca, «cpok MOT ObITh COKpAILEH UITU
yBenu4yeH (HO He Oosee, YeM Ha TPU Mecslla) TOJIbKO NMPHU HAJIMYMUU YBAXKUTEIHHBIX
npuuns» [5]. B roponax sTMMH BOMpocaMu 3aHUMAJICS 3aBEIYHOIIUN OTAEIOM 3aliCH
aKTOB TPa)XJTAHCKOTO COCTOSHHUS WCIOJMHUTEIbHOT0 KomuTera CoBeTa HapOIHBIX
JIEMyTaTOB, B MOCENKAaX U CEIbCKUX HACETCHHBIX MYHKTAaX 00S3aHHOCThH BO3Jaraiach Ha
npeceaaTens UCIIOTHUTEIFHOTO KOMUTETa TOCETKOBOTO, celbcKkoro CoBeTa HapOIHBIX
JIeIyTaTOB.

TopxecTBeHHass ke 00CTaHOBKAa OpakOCOYETaHHs CIyKWJa HAlNOMHUHAaHUEM O
OBIIITHOCTU HEPKOBHBIX O0PSAIOB M MPUBHOCHIIA AJIEMEHT MPa3AHMUKA, HATOMUHAS O TOM,
YTO BCTYIUIEHUE B CEMEMHYIO >XKM3Hb — 3HAUMMBIM MIar s J0O0ro COBETCKOTO
rpaKJaHuHA.

Eciu akneHtupoBaTh BHUMaHHE HMEHHO Ha OpadyHON LEPEeMOHUHM, TO MOKHO
3aMETUTh, KaK YXOIWJIM B MPOILIOE T€ TOMAbI, KOT/a CBaabp0a Mmpa3IHOBaANACh JIUIIH B
Y3KOM CEMEHHOM KPYTy, B CKPOMHON OOCTaHOBKE — B CBSI3M C OTKPBITUEM MHOMXKECTBA
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OpayHBIX CaJIOHOB, OKa3bIBAIOIIKUM [IOMOILb B IMTPOBEACHUN U OPraHU3ALMH TOP/KECTBA.
CBaneOHbI 00psii NMPEeBpATUIICS B HACTOAILYH) HHAYCTPHUIO: OTPOMHBIMU THpPAaKaMu
BBIITYCKAJIUCh TOJUTPAPUIMUA OTKPBITKM M TMPUTTIAIICHUS, TMOMYJISIPHOCTHIO CTaju
MOJIb30BAThCS CBAJCOHBIC MYTEUIECTBUA IO CTpaHe (IIyTeBKU Ha KOTOPbIE MOXKHO OBLIO
MOJIYYUTh KaK B CaJIOHAX, TaK U MO MECTY paOOThl WK yueObl), UMUTHPOBAIN BEKOBBIC
HApOJIHbIE TPAJAMIINK U TAKUE DJIEMEHTHI, KaK POJUTENILCKOE 0JIaroCIOBEHKE, YKpaIlICHUE
CBaJICOHOTO KOPTEX A, KOMCOMOJIbCKHE HAMYTCTBHUS M MPOYHE PUTYaNbl, KOTOPHIMHU C
Ka)KIBbIM TOZIOM CBaJIcOHbIE LIEPEMOHUN 00pacTaiu Bce O0JIbIIe U OOJIbIIIE.

Kogekc ycranaBnuBan MUHUMAaIbHBIA BO3PACTHOM MOPOT AJISl BCTYIUICHHS B Opak B
18 sileT — oAMHAKOBBIN ISl My>KUMH U >KeHIIMH. CHIKEH BO3pacT Mor ObITh He OoJee,
YeM Ha JIBa rojia, B UCKJIIOYHUTENIbHBIX CIy4dasX, YCTAHABIMBAEMBIX MUCIIOJHUTEIbHBIMU
KOMUTETaMH pPalOHHBIX, TOpPOJACKHX, palloHHbIX B ropoae CoBETOB HapOAHBIX
nenytaroB. Kak Mbl BUIMM, BO3PACTHOW LIEH3 COXPAHWIICS CO BPEMEHH MPEIbLIYLIErO
Konekca, u Tak ke MCKIIOYaT BEPOSTHOCTh HACHIIBCTBEHHBIX PAHHUX OpakoB (s
3aKJIIOUEHUs Opaka Bce Tak e ObLII0 HE00X0IMMO B3aUMHOE COTJIACHE JIUL], BCTYIAIOLINX
B Hero). O1HaKo, IPaKTHKa MOKAa3bIBAET, YTO 3aKII0YEHUE PAaHHUX OpaKoB BCeE K€ ObLIO
BO3MO>KHO — HE BCE MOJIOJIbIE JIFOJIU OBLIM COTJIACHBI KJIaTh JI0 MOJI0KEHHOI'O BO3pacTa,
4yTOOBI CBSI3aTh ce0s y3aMu Opaka.

PaccMoTpuM npu4mMHbL, 10 KOTOPBIM BCE 7K€ MOKHO OBLIIO 0OONTH 3aKOH U NOJTYyYUTh
coraieHne Ha Opak, He JOCTUTHYB COBEPIIEHHOJIETHETO BO3pacTa.

IlepBoif, u Hauboiee pacnpoCTpaHEHHOW MPUUYUHOW  ObLJIa, KOHEYHO,
OEpEMEHHOCTh — UMEHHO OHa I03BOJISJIA «PACIUCATh» HECOBEPIICHHONETHUX, U IS
ATOTO TpeOoBajach JUIIL CIPaBKa O OEPEMEHHOCTH W3 KEHCKOM KOHCYJIbTAIlUU WIIU
palioOHHOW NOJAKIMHUKY. HOT1a Mprberany K XuTpOCTU: CIPABKY JOCTABAIM OOMaHHBIM
yTEeM, YTOOBI BCTYIIUTh B Opak, HUKAaKOH OEpeMEHHOCTH MOIJIO U HE ObITh. JTa yJIOBKa
UCII0JIb30BaNach HE TOJBKO JJII TOTO, YTOOBI BBIUTH 3aMyK, HE JOCTUTHYB OpayHOro
BO3pacTa, HO U JUIsl, K IPUMEPY, YIIYUIICHUS >KHJINIIHBIX YCIOBUM.

Crnenyromied npuuuHOM, HANPSIMYIO BBITEKAIOIMIMA W3 TIEPBOM, OBUIO POXKIEHUE Y
napbl pedeHKa — 3TO TaKKe MOTJIO CIY>KUTh JTOCTATOYHBIM OCHOBAHUEM JIJISl BCTYILIICHHUS
B Opak. Jlng 3aBepiieHus TpoOIEAypbl OpakocouyeTaHus, HEOOXOAUMO OBLIO
CBUIETEIBCTBO O pOXAeHHH peOeHka. CMEXKHON  YBOKUTENBHOM TMPUUMHOU
IPU3HABAIOCH OTCYTCTBUE Y HECOBEPIICHHOJIETHEH CPEACTB, HEOOXOAUMBIX JUISl yX0/a
32 peOCHKOM.

Vxe B npenpinymem Kogekce 00iibloe 3HaU€HNE YACISIIOCH (PAKTUYECKUM OpayHbIM
OTHOILICHMSIM, WIH TaK Ha3bIBAEMOMY, COXMUTENBCTBY — B 1969 rony y3akoHunBaHuE
NOJOOHBIX OTHOIIEHWA TaK >K€ MOIJI0 MOMOYb B 3aKJIIOYEHUM Opaka MExXIy
HECOBEPILECHHOJIETHUMU. [Ipnuem, He MMeIo 3HaYeHUs, KTO B Mape craplie, U KTO He
JIOCTUT HEOOXOAMMOTO JIJIsl OpaKocoveTaHusl BO3pacTa.

3HauUMMOM  TOPUYMHOM  JIs  pelIeHUs  3aKidyeHuss Opaka B MOJIb3Y
HECOBEPILICHHOJETHUX, MOIVIa  CTaTh  TakK  Ha3blBaeMas  «yrpo3a  JKH3HU
HECOBEPILEHHOJIETHETO» — MOJIPAa3yMEBAIIOCH, YTO, ECIIM HECOBEPLIEHHOJIETHUNA TAPTHEP
oKa3zajcsi B 0eICTBEHHOM MOJIOXKEHUU (CUPOTCTBO, MHBAJIMIHOCTh, OTCYTCTBUE KPOBa U
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CPEICTB K CYIIECTBOBAHHIO), TO 3TO MOXKET YIPOKaTh €T0 3J0OPOBBIO U OJIArOMOIyUHIO,
U, B TAKOM CJIy4ae, Cynpyr BbICTYIAJ B POJIU ONEKyHA U U30aBUTEISL.

Ha camom pene, nporiecc 3akiarodeHus: Opaka MEXy HECOBEPIICHHOJIECTHUMU ObLI
TPYJOEMKHUM IIPOLIECCOM: C JKEIAIOIIUX MOKEHUTHCS TPEOOBAIIN LIEIIbIN Psiji JOKYMEHTOB,
TaKl X KaKk KONHMHU PELICHHUH CyAa O MPU3HAHUU HECOBEPLICHHOJETHErO MOJIHOCTBIO
JIeeCIOCOOHBIM, CIPAaBKY OT Bpaya O HACTYILJIEHUU MOJIOBOM 3pETIOCTH, XapaKTePUCTUKU
C MecTa y4eObl WJId pabOThl, OT3bIBBI OPTaHOB OIEKH U MOMEYUTENHCTBA O MATEPUATILHOM
MOJIOKEHUN W KWIMIIHBIX YCIOBUSX OYIyIIUX CYIPYroB, 00sS3aTeIbHOE MHUCHMEHHOE
COIJIAIIEHHE POJUTEINEH UM ONEKYHOB.

OnHako, K Jaxe HaJTu4ue BCEX ATUX JJOKYMEHTOB U CIIPABOK HE TapaHTUPOBAJIO, YTO
Opak OyJeT 3aKiII04eH, Beb OKOHYATEIHHOE PEIICHIE OCTaBaloCch 3a opranamu MCVY, u
MOJI00HBIE BOMPOCH PEMIANMCh B WHAWBUIYAIBHOM TOpsIKe (00KajoBaTh pelicHUE
OBLJIO MOKHO uepe3 cyn). Yaie Bcero mape UM HAaBCTpEdy NpH OEpEMEHHOCTH WIIH
HaJIM4YUKU peOEHKa, B OCTAJbHBIX )K€ CIydyasx JI0Ka3aTh CBOE MPABO HA BCTYIUICHUE B
OpauHblii cow3 ObUI0 HempocTo. boiiee Toro, Takod Opak MOTJM MPHU3HATH
HEJICHCTBUTEIBHBIM, €CJIM BBISICHSJIOCH, UYTO HA MOMEHT €T0 3aKJIIOUYEHUS OJUH Ui 00a
CyInpyra ObUTA HECOBEPIICHHOJIECTHUMU.

Kax npaBuiio, He camu Opadyronuecs 3aHMMalTuch BCEMU 3TUMU BOIIPOCAMHU — 32 HUX
M0 MHCTAHIUSM XOJWIIA POJMUTENIM UIM ONEKYHBI, ¥, IO OOJBIICH YacTu, perieHus 3a
IOHBIX KEHUXOB M HEBECT MPUHUMAIHU B3pociibie. OTCIOa MOKHO CIEJIaTh BBIBOJ, YTO
noJ0OHbIE OpaKu KpalHE PEIKO 3aKII0YaIMCh IO JIIOOBU W CO3HATEIBHO U MPUYHHBI
TaKuX COI30B HOCHWJIA PallMOHAJIbHBINA XapaKTep.

JlocTaTOUYHBIMM MPUYUHAMU JJIs1 HEAOIMYCTUMOCTH 3aKII0UeHUs Opaka ObLIu:

1) HanmMYKe y JIUI] HE PaCTOPTHYTOTO Opaka;

2) ciraboymue WM AylieBHas 00JIC3Hb Y OJTHOTO M3 JIUII, IPU3HAHHBIC CYIOM;

3) HaJIM4YKE POJCTBA Y OpaUyIONIUXCS IO MPSIMOM BOCXOSIIEH HITH HUCXOIAIICH JTUHHH,
a TaKKe HEBO3MOXHBI OBLIM Opakd MEXIy IMOJHOPOJHBIMU U HEIUIOJOPOAHBIMU
OpaThIMH U CECTPaAMHU, a TAKKE MEXK]TY YCHIHOBUTEIISIMU M YCHIHOBJICHHBIMU.

[Tomumo mpouero, B KobC PCOCP Hauuii cBO€ 3aKpEIUICHUE M TaKUE Ba)KHBIC
MPUHLUINBI CEMEMHOr0 MpaBa, KaK paBHONPABUE KEHIIMHBI U MY>KUYMHBI B CEMEWHBIX
OTHOILICHHSIX, PABHOIPABUE TpaxJaH B CEMEUHBIX OTHOLIECHUSX HE3aBUCHUMO OT
MPOUCXOKJICHHUS, COLUMAIBHOIO W MMYIIECTBEHHOTO TMOJOXEHUSA, pPAacoBOM U
HAIMOHAIBHOW MPUHAJJICKHOCTH, TI0JIa, 00pa30BaHus, SA3bIKa, OTHOIECHUS K PEJIUTHUH,
poJia M XapakTepa 3aHsSITHH, MECTa )KUTEJIbCTBA U APYTUX 00CTOATENIbCTB; 3allUTa CEMbU
rocyJ1lapCTBOM, U OXpaHa W MOOIIPEHHE MAaTepUHCTBA. Hapsiay ¢ ’TUM MHCTUTYT Opaka
BBICTYIIA€T MPUHYAUTEIBHBIM HUHCTPYMEHTOM COLMAJbHOM MOJUTUKHU: BCTYIUICHHE B
Opak MO3BOJISIET BCTATh B OUYEPE/Ib HA KHUIIbE, N30€KaTh HEXKEIATEIIbHOTO PACTIPEACICHHUS
MOCJIe OKOHYaHUSI YHUBEPCUTETA.

OHaKo ¢ MOMOIIBIO BHeceHNA oTAeabHEIX n3MeHeHnii B KobC 1969 r. HeBo3MOXHO
OBLJIO TIPOM3BECTH HEOOXOAMMOE PePOPMUPOBAHUE CEMEWHOI0 3aKOHOJATeIhCTBA. B
cBsizu ¢ 3TuM «B 1994 1. I'ocynapctBenHoi [[ymoit u Obl1a cozana padouasi rpymma mno
noAroTOBKE HOBOTO CeMeHHOTo Kojekca, KOTOpbld Obul mpuHAT ['ocynapcTBEHHOMN
Hymoii PO 8 nexadbpst 1995 roma» [35].
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BriBoabl 1o pazneny 1

Kak 1 Bo MHOrHX cdhepax cOUanbHO-MOIUTHUECKON U 3aKOHOAATEIbHON KU3HU, B
BOIIPOCAX 3aKOHOAATENILHOTO YPEryJIupOBaHUs MOPSIAKOB U ycioBui 6paka, Poccust ¢ XI
B. ¥ BILIOTH 710 1917 rona, mpoxoiuiia CBOM COOCTBEHHBIN My Th, OTIMYHBIN OT TOTO, KaKk
Pa3BUBAJIOCHh 3aKOHOJATENBCTBO 3apyOEKHBIX TOCYIapCTB. XOTs, HEIb3sl OTPULIATh, YTO
BIIUSIHUE 3apy0eXHOro IMpaBa ONIIYHIANIOCh Ha 3akoHax MMmepuu, 0COOEHHO B TIEPHOJ]
npasienus llerpa I. OgHako, monaroe Bpemsi TOCyIapCTBO JIMIIb KOHTPOJIUPOBAIIO
COOJIIOJIEHNE LEPKOBHO-IIPABOBBIX HOPM, a HE PEryJHpoBajo OpayHO-CEMEWHbIE
OTHOUIEHUS, YCUIIUBAsI POJIb XPUCTHAHCKOM IIEPKBU B CEMEUHBIX OTHOIICHHSIX.

JINCIIO3UTUBHBIN XapaKTep HOCUJIO PEryJMpPOBAaHUE OPAaYHO-CEMEHHBIX OTHOLICHUN
TosbKO Tociie yrepxaeHus KomekcoB 1918 u 1926 rogoB — coBeTckoe rocyaapcTBO
IpOAOIKUII0O O0Opb0y CO CTapbIMH HOPMaMH, YTO HE COOTBETCTBOBAIU TPEOOBAHUSIM
MPOJIETAPCKOTO  rocyJapcTBa. 3ajaya YHUYTOXKEHUSI paHee CYIIEeCTBOBABIIETO
CEMEHHOT0 CTPOsI CTaJla OCHOBHOM Ha IIEPBOM 3Talle CTAHOBJIEHUS! COBETCKOTO MpaBa — U
3TO YKPEIUIAJIO YCTAaHOBJICHHBIE OCHOBBI HOBOW COLMAIMCTHYECKOW ceMbH. I 'JIaBHBIM
o0pa3oM, HMMEHHO OTAEJEHUE LEPKBU, CUUTABUIEH CEMBIO CBOEW emapxueu, ot
roCyJ1apCcTBa, U MOBJIEKIIO 3a TOOOH KOpEHHBbIE U3MEHEHUsI B OpayHO-CEMENHOM IIpaBe,
YTO MOBJIMSJIO B JaJIbHEHIIIEM 3a/1aJ710 HAaIIPaBJIEHUE Pa3BUTH 3TOM 00J1aCTH.

C 1917 mo 1969 rom ycnoBus 3aKJIIOUEHHs] Opaka HE MpPETepHer OCOOEHHBIX
U3MEHEeHUH, 4To 1 Obu1o 3akperuieHo B Konekce o Opake u cembe PCOPC 1969 rona.
OCHOBHBIMH TIOJIO)KEHUSIMU BCE€ TaK K€ ObUIM: TOOPOBOJBHOCTH 3aKIIOYEHUE Opaka,
JOCTH)KEHHE JINLIAMH YCTaHOBJIEHHOIO OpayHOT0 BO3pAacTa, OPUINYECKUE MOCIEACTBUS
UMEJ TOJBKO TOT COI03, YTO OBUI 3aKJIIOYEH B OpraHax 3alKiCH aKTOB IPaXKIaHCKOTO
cocTosiHUA. [IOTHOCTBIO OTOMTH OT CBOWMCTBEHHBIX JIPEBHUM BpEMEHAM OOBIYAsIM,
NMO3BOJWJIO M BBEJIEHHE B COBETCKOE YrOJIOBHOE 3aKOHOAATENbCTBO  HOPM,
MpeayCMaTPUBAIOIINX OTBETCTBEHHOCTh 32 MHOTOXkeHCTBO — Ha Tepputopun CCCP
IPOBO3IVIAIIANICS TPUHIIUI €AMHOOpayusl.

VYcnoBus M MOPSAOK 3aKIIOYEHHUs Opaka NpPOIUIM OMNPEIECIICHHYIO 3BOJIIOLHIO C
JNPEBHEHUIINX BpPEMEH [0 HalluX JAHEeW, HuX TpaHchopMalus 3aBuUcCela Kak OT
HPKOHOMUYECKUX YCIOBHM, Tak M OT ujaeosoruueckux (axtopo. Ha mocnennee B
3HAUMUTEIBHOM CTENEHW OKa3aJlo BIMSHHE NEPUOAUYECKAs CMEHAa TOCIOJCTBA
rocynapcTBa M LIEpKBU B cepe peryaupoBaHusi OpayHO-CEMEHHBIX OTHOILIEHUH, YTO
OTPA3WIOCh HA UCTOPUU POCCUICKOW MPABOBOM CUCTEME, B KOTOPOM MOCIEA0BATEIIHHO
CMEHSUTMCh TPaXKJIaHCKO-TIPaBOBas U 1IepKoBHas (opma 3aKiIroueHus Opaka.
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2 COLIMAJIBHO-TITPABOBOM ACITEKT 3AKJIIOYEHI S BPAKA
2.1 OcoOeHHOCTH MPOoLIETYPhI 3aKJIIOUCHUS OpaKa

Cembs Bcerjga yaoCTaMBaJIach MPUCTAIIBHOTO BHUMAHHUS CO CTOPOHBI TOCYJapCTBa,
MPEAOCTaBISAA IIUPOKUN KPYr IMPAaBOBBIX ACHEKTOB ISl HMCCIEIOBAHUS COLMAIBHOU
JNEATEIIBHOCTH B €€ OTHOUIEHWH. YCTaHABIIMBAas MPABOBBIE HOPMBI, TOCYJIapCTBO
CTPEMUTCS PETyJIUPOBATh 3TOT BAXKHEHIIINI CIIEKTP OOIIECTBEHHBIX OTHOLICHUH.

OmnpeneneHre TEPMUHA «CEMbSD MPEJCTAET MEPE] HAMU B Pa3HOOOPA3HBIX MOHATHUAX
u3-3a OOJBIIOIO KOJUYECTBA COLMAIBHO-TYMAaHHTAPHBIX HAyK, B KOTOPBIX JIaHHOE
MOHSTHUE UCTIOIB3YETCS TEM, UIIM UHBIM 00Pa30M: MbI K€ OCTAHOBHMCS HAa FOPUIUIECKOM
Y COLIMOJIOTUYECKOM CMBICIIAX.

Coumonorom A.I'. XapueBbIM COLIMOJOTUYECKUA CMBICI CEMBH PACKpBIBAETCS, KaK
«UCTOPUYECKM KOHKPETHAsl CUCTEMa B3aMMOOTHOLIEHUN MEXIY CYNpYyraMu, MEXKIy
poaMTENs MU U JEThMHU, Majasi TpyMmma, 4YieHbl KOTOPOW CBsI3aHbl OpayHBIMH WIIU
POJICTBEHHBIMH ~ OTHOLICHHUSIMHM, OOILIHOCTBIO OBbITa W B3aMMHOM  MOpalbHOM
OTBETCTBCHHOCTHIO» [46].

OcCHOBHAas MBICJIb IAHHOTO BBICKA3bIBAHUS 3aKJII0YAETCS B TOM, YTO CEMBbsI, KAK MaJiast
couuajbHas Tpynmna — crenupuueckas MoOJEIb «COLHUATIbHO-TICUXOJOTHYECKON
OOIIHOCTH» — KOTOPYIO CO3Jal0T, B MEPBYIO OYEPEb, OTHOIIECHUS MEXAY ACTbMU U
ponuTensMH, Opak K€ OKa3bIBAeTCsl JIMIIb JETUTUMHBIM HpPU3HAHHUEM TOM (HOpMBbI
COXUTEIICTBA, CIEACTBUEM KOTOPOM M SIBIISIETCS poxkaeHue aeter. OgHako, HE CTOUT
3a0bIBaTh, YTO HCIOJHEHHE COL(YHKIMA MO OTHOLIEHUIO K OOILIECTBY, MPEACTABISIET
CEMBIO KaK MOJHOLIEHHBIN COIMAIbHBIN MHCTUTYT. B CBsA3M ¢ 3TMM, XapueB pacKpbIBaeT
CBOE  OIpEAeNICHHuEe, JIOMOJHSS:  «CEMbs... €CTh OOIIECTBEHHBIM  MEXaHU3M
BOCIIPOM3BOJICTBA YEJIOBEKAa, B TOM WM HMHOM BHjE (IIpaBa, pPEIUTUHU, OOBIYAEB)
YCTaHOBJICHHBI OOILIECTBOM, U B 3TOM CMBICJIE CEMbs — OTHOIIECHHE PAa3BUBACTCS B
CEMBIO — COIMATIbHYIO OOIIHOCTE) [46].

Tak ke, I CEMbH CBOMCTBEHHO HaJW4U€ O KWININA, COOCTBEHHOCTHU
(PKOHOMHMYECKOW OCHOBBI) M OOIIECEMEHHON NeATeTbHOCTH, BKJIIOYAIONed B ceOs He
TOJIKO pellIeHUE ObITOBBIX BOIPOCOB.

[ToaBeaem UTOr: ¢ TOUKHU 3pEHUST COLMOJIOTHH, CEMbSI — 3TO «OCHOBAHHAS HA €IMHOU
o01ieceMeHON JesTeNbHOCTH OOIIHOCTh JIFOZCH, CBA3aHHBIX y3aMH CYNpYKECTBa —
POJIUTENBCTBA — POJACTBA, OCYIIECTBIIAIOIIAS BOCIIPOU3BOACTBO HACEIEHUS, COLNATIBHYIO
IPEEMCTBEHHOCTb MTOKOJICHUH U MOIJICPKAHUE CYIICCTBOBAHUSI YWICHOB ceMbu» [47].

Couunonor A.M. AHTOoHOB yTouHsieT: «CeMbd Kak NEpBUYHAs rpymnmna o0ianaer
TaKMMH KaueCTBAaMH CEMENHOMN KU3HEIEATETbHOCTH, KOTOPBIE HE MO3BOJIIIOT CBOAUTH €€
K POCTOM CyMME BXOJIAIIUX B €€ COCTaB UHINBHJIOB.

JInmb HaJIU4ue TPUEAUHOTO OTHOUIEHUS CYNPY>KECTBA-POIUTENbCTBA-
POJZICTBA MO3BOJIIET FOBOPUTH O KOHCTPYUPOBAHHHM CEMbU KaK TAKOBOW B €€ CTPOroM
dopme. DakT OFHOrO WJIM JBYX U3 Ha3BaHHBIX OTHOLICHUM XapaKTepHU3yeT
(bparMeHTapHOCTh CEMEHHBIX TPYMI, OBIBIIUX MPEXAEC COOCTBEHHO CEMbsIMU (BO
OpUYUHE B3POCJICHUSA U OTACNEHUS JeTel, pacmana ceMbH u3-3a O0JE3HU, CMEPTH €€
YJICHOB, U3-3a pa3Bojia U APYTUX BUJOB CEMEIHON Ne30praHu3alum), 1100 He CTaBIINX
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€lle CEMbIMH (HApUMEp, CEMbHU MOJIOJOKEHOB, XAPAKTEPU3YIOIIHECS TOJIBKO
CYNPY>KECTBOM M BBHUJY OTCYTCTBHS JA€Tel He 00Jafarolue poauTeIbCTBOM (OTIOB-
CTBOM, MAaTE€PUHCTBOM) W KpPOBHBIM pOJACTBOM JE€Ted U poauTenel, OpaTheB U
cecrep)» [26].

OnHako, COBpEMEHHAasl COLMOJIOTHSl MPEANOJAraeT, 4YTO CYINPYKECTBO WIIU
NapTHEPCTBO YK€ SBISETCS JOCTATOYHBIM JUJII TOTO, YTOOBI Ha3bIBaTh JAHHBIC
OTHOILICHHS «CEMEHHBIMI.

JUtst Toro, 4ToOBl MOHATH Pa3IMYME MEXAY COLMOJIOTMYECKHMM U IOPUANYECKUM
CMBICIIOM TEPMHUHA «CEMbs», CTOUT o0paTuThecs kK Cemeitnomy Konekcy P®, crarbs 53
KOTOPOT'0 YKa3bIBa€T Ha HEOOXOJUMOCTh 3aKOHOJATEIHOIO MPU3HAHUS COK03a CEMbEI,
U «OCHOBHBIM KPUTEPHUEM Ppa3IUYHBIX CEMEHHBIX KJIacCU(UKALMNA SBISETCS <«SIAPO
CEMbH» — CyHOpyXeckas mapa ¢ J00aBlI€eHHUEM K HeW jaeTed, poauTenel u
POICTBEHHUKOBY [3].

HecmoTpss Ha TO, 4TO B OTEUECTBEHHOM IOPUAWYECKOW JIUTEpaAType, CYLIECTBYET
MHO>KECTBO OIPEJECIICHUI NOHITUS CEMBH, OHO BCE €ILE SIBJISETCS HEONPEACICHHBIM 10
psaay (GaKTOpoB, U 3aKPENUTh €r0 B 3aKOHOAATEIBCTBE HE MPECTABIAECTCS BOZMOXKHBIM,
¥ BOT NIOYEMY: JIJIsi IPUMEpPa pacCMOTPUM TO, Kak packpbiBaeT TepmuH A.M. Heuaena.
«CeMbsi — 3TO OOILIHOCTh COBMECTHO MPOKUBAIOIIUX JIUL, OObEIUHEHHBIX MTpaBaMH U
00sI3aHHOCTSIMH, TIPETYCMOTPEHHBIMU CEMEIHBIM 3aKOHOAATEILCTBOMY [40].

[IpoaHaM3upOBaB 3TO YTBEPKICHHUE, HE MOTY C HUM COIJIACUTHCA B IIOJIHOM Mepe —
pa3ziesibHOE TPOKUBAHKE CYNIPYTOB (MU OBIBIIKX CYIIPYTOB) HE BJIEUET 32 COOOM yTpaThl
MpaB U O00S13aHHOCTEH, OMPEICIICHHBIX 3aKOHOIATEILCTBOM. Tak, cojepkaHue JeTe, K
pUMEPY, SIBISETCS B3aUMHON OOS3aHHOCTBIO, U HE NPEKpallaeTcs 0 TOCTHKEHUS
J€TBMU COBEPILIEHHOIETHS.

[Toxoxas cuTyarusi, C HEBO3MOKHOCTBIO 3aKPEIUICHUS Ha 3aKOHOIaTEJIbHOM YPOBHE
ONpEJENeHMs, MPOUCXOAUT W C TaKUM TEPMUHOM, Kak «Opak», Ha KOTOPBII
BO3J/ICHCTBYIOT, IOMHUMO IMPABOBBIX HOPM, TAKKE MOpPaAJIbHBIE U dTUYECKHUE, ITPEBpaias
€ro B KOMIUIEKCHOE COLMAJIbHOE SIBJIEHUE, CIIOKHOE 10 CBOEH cTpyKType. COBpeMeHHas
IOpUIMYECKas TUTepaTypa MO JUEPKUBAET, YTO ONPEAETUTh Opak B IMOJHOM €TI0 CMBICIE,
UCIOJIB3YS TOJIBKO MPaBOBbIE MO3UIMH, Oy/l€T HEYMECTHO, MOTOMY KaK «IYXOBHbBIE U
¢dusnveckne d7IeMeHThl Opaka, 0€3yCIIOBHO, HE MOTYT peryiupoBaThcs mpaBom» [40].
AHanu3 OpayHO-CeMENHBIX KOJEKCOB MOCIEPEBOJIIOLIMOHHOIO MEpHoJa Mokasaj, 4To
camMo TMOHATUE Opaka HEe OBLJIO 3aKpPEIUIEHO HU B OJHOM U3 HHUX, YTO 3aKOHOMEPHO
MOBWJISIIO HA OTCYTCTBUE OINpEesieHHs Opaka Kak KOHKPETHOTO I0OPUANYECKOro (pakTa u
B coBpemeHHOM CemeniHOM Kopekce. CoriacHO MHEHMIO TaKuMX NPaBOBENOB, Kak
H.B. OpnoBa u B.A. Pscenues, «iopuandeckoe onpeeneHue opaka HEM30€KHO ObLIO
Obl HEMOJHBIM, TaK Kak HE MOIJIO Obl OXBATUTh CYIIECTBEHHbIE NpPHU3HAKH Opaxa,
JekKaIIUe 3a npeieaMu npasay [44].

Jlist Toro, 4yTtoObl MOHUMATh, YTO € Takoe Opak B MOHUMAHUU COBPEMEHHOM
COLIMOJIOTUH, CJENYET BCIIOMHUTH ONPEIEICHUE CEMbBH, BBIBEICHHOE MHOM paHee:
CYyIPY>KECTBO, KAK CEMEMHBIM COI03 MY>KUHMHBI M JKEHUIMHBI, ITOPOXKAAOIINN ITpaBa U
00513aHHOCTH 1O OTHOIICHHIO JPYT K JAPYry U K JeTsAM. bpak ke CaHKIMOHUPYET U
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PETYIUPYET 3T OTHOIICHHUSI, OTPEEISIET MOJIOKEHUE BCTYMUBINUX B Opak JIMIl, U UX
COBMECTHBIX J€TEH, B OOIIECTBE.

B nHayunbix paboTtax TOro e PsiceHlieBa HEOJJHOKPATHO YKa3bIBaJIOCh, YTO OpaKk «HE
MOXXET OBITh CHEIKONM WM JOTOBOPOM, a SBIAETCS IOPUIWYECKH OGOPMIICHHBIM
CBOOOJHBIM U JOOPOBOJIBHBIM COIO30M MY>KYMHBI M KCHIIMHBI, HAlpaBJICHHBIM Ha
CO3JIaHKE CEMbH, TTOPOIKIAIONIUM B3aUMHBIC ITpaBa U 00s3aHHOCTHY [44].

OCHOBHOW UENBI0 CO3[IaHUSI CEMbH BCET/Ia, MO MHEHHIO COLHOJIOTOB, SIBIISLIOCH
POKJIEHHE W BOCTIHTAHHE JCTEH — W OTO TPEINOJIOKEHUE OBLIO ECTECTBEHHBIM, U
oOyCJIaBIMBAJIO TO, YTO Opak, KaK CO03 MYKYMHBI W JKCHIIUHBI, JODKCH OBITH
MOKU3HEHHBIM, JIJIS1 CO37aHMs KOM(DOPTHBIX YCIOBUH JJI IOTOMCTBA.

OnHako, JaHHBIE TPUHLUIBL YK€ HE SBISIOTCS aKTyaJdbHBIMU: TEMI KU3HU U
OpHEHTAaIMA Ha JUYHBIA KOMGOPT W OJaromojydne y)Ke€ HE IO3BOJSET BKIIOYATh B
NMoHsATHE Opaka HU MOXKW3HEHHOCTh TAKOTO COK03a, HU HEOOXOAMMOCTH LI€JId B BHUJIE
poxaeHus U BocnuTanus aerei. Mexons usz conepxanus Cemerinoro Konekca, HU4TO U3
3TOT'O TEIEPh «HE MOYKET NMPU3HABATHCS 005A3aTEIbHBIM MIPU3HAKOM Opakay [3].

Taxoro, 60j1€€ COBPEMEHHOTO 0/1X0/1a, OCHOBAaHHOTO Ha CeMeNHOM KOIEKCE U €ro
3HAUUTEILHOM  YCHUJIEHMW  JOTOBOPHBIX  OCHOB  Opaka,  TNPUIEPKUBACTCS
M.B. AHTOKONBCKAs,, TPEACTAaBISA HAM HECKOJBKO WHBIC, HETPAAUIMOHHBIC IS
Poccuiickoi OpUIMYECKOW JIUTEPATYphbl, B3MJBIABI HA O3TO NOHATUA. Ee noaxon
3aKJII0YaeTCsl B MCCIEOBAaHUMU Opaka CO BCEX TPEX CBOMCTBEHHBIX €My OCOOCHHBIX
MPABOBBIX TEOPHI: MHCTUTYT, JOTOBOP M TAaWHCTBO, W MPUXOAUT K BBIBOIY, 4YTO
«COTJIAILIEHNE O 3aKJIIOYEHHH Opaka MO0 CBOEH MpPAaBOBOM MPUPOJIE HE OTIMYAETCA OT
rpakIaHCKOro JOroBOpa. B ToM 4acTH, B KAKOW OHO PETYJIMPYETCSA IPABOM U IMOPOKIAET
MIPaBOBbIE MTOCJIEICTBUS, OHO SIBJISIETCSI JOTOBOpOM». MIHTEepecHo, uTo 17151 Opauyromuxcs
BHE MPaBOBON cdepbl MOKET «PaCICHUBATHCS KakK KISTBA Iepes OOroM MWIM Kak
MoOpajbHOE 0053aTeILCTBO, WM KaK YMCTO UMYyIeCTBeHHas caenka» [38]. Uto, ogHako,
HE OTMEHsIET (DaKTa, YTO B TEOPUU CEMEHWHOTO MpaBa BCE eIle MPUCYTCTBYIOT B3TJISAbI HA
Opak, Kak Ha «CBOOOJHBIN, TOOPOBOJIbHBIH M PABHOMPABHBIA COIO3 MYXYHHBI H
YKEHIIIMHBI, OCHOBAaHHBIM HAa YyBCTBAaX B3aMMHOW JIIOOBH M YBa)KCHHUS, 3aKIIOUAEMbI B
OpraHax 3arKcH aKTOB I'PAXKIAHCKOTO COCTOSTHUSA JJISl CO3JaHUs CEMbU U MOPOKAAOIINN
B3aMMHbBIC TIpaBa U 00SI3aHHOCTH CYNpyros» [48].

B Oonee OnmM3Kyr0 MpPaBOBEIEHUIO CTOPOHY, pacKpbIBaeT TMOHATHE Opaka oT
O.A. Xa30Ba, TpUBHOCSIIEN HEKOTOPHIE KOPPEKTUBBI B ATOT TEPMHUH: «MOHOTAMHBIN
JIOOPOBOJILHBIM M PABHOINPABHBIM COIO3 MYXKUHMHBI M JKCHILIUHBI, 3aKIIOYEHHBIH C
COOJIIOJIEHUEM YCTAHOBJIICHHOT'O 3aKOHOM NOPAJIKAa ¥ MOPOXKIAIOIINNA MEXKY CYIIpyraMu
B3aWMHBIC JINYHBIC H UMYIIICCTBEHHBIC TIPaBa U 00si3aHHOCTH» [41].

BaxkHo OTMETHTB, UTO OOJIBIIMHCTBO HCCIEAOBATEIEH BCE K€ MPHUICPKUBAIOTCS
TPaJAULIMOHHOCTH, PAaCKphIBas MOHATUE Opaka, KaK COK03a MEXAY JUIAMU Pa3HOro 1moJjia
(c 00s13aTEILHBIMU MPABOBLIMU TOCJICICTBUSIMHU ), PACIIEHUBAS €T0 U KaK «CBOCOOpa3HbIN
CHMBOJT JUIs BCTYMAIOMIHUI B Opak u s rocyaapctay [40]. Uro, Ha MO# B3IJIsI1, MOXKET
OBITH pacCIIEHEHO, C TOYKH 3pPEHUSI TPaB YEJIOBEKAa M EBPOIMEHCKUX IIEHHOCTEH, Kak
yCTapeBIlIee MOHATHE.
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CyMMHpOBaB BCE€ BBINIECKAa3aHHOE, MOYKHO BBIBECTH CIIEAYIOLIEE MOHATHE Opakxa:
HaIpaBJEHHbIM Ha CO3/IaHWE CEMbH, BO3HHUKAIOIIUNA B pe3yjbTaTe TOOPOBOJIBHOIO U
CBOOOJTHOTO COI03a MEXIYy MY)XUMHOM M IKEHUIMHOM, B YCTAHOBJIIEHHOM 3aKOHOM
NOPSIJIKE M TPU YYaCTHM CHEIUATbHBIX OPraHOB, IOPUAMYECKHUI (haKT, BBHI3BIBAIOIIUI
BO3HMKHOBEHUE CEMEWHO-TIPABOBBIX CBs3ei. bpak mopoxpgaer y Cynpyros
OTpeJieieHHble CYOBhEKTUBHBIE MpaBa W OOS3aHHOCTU JIMYHOTO U MMYIIECTBEHHOTO
Xapakrepa.

[lepBas riaBa uccnen0BaTEIbCKOM pabOThI B MOJHON Mepe MoKa3ana, Kak MEHsJIAaCh
dopMa ceMmeliHO-OpauHbIX OTHOILIEHUH B XOJA€ KYJIbTYPHO-UCTOPHUYECKOTO Pa3BUTHUS:
O0COOCHHO C BO3HHMKHOBEHHEM MOHOTAMHHU, 3TU TpaHCPOpPMAIMH HOCHUIHU MO OOJbIIeH
YacTH KayeCTBEHHbIN XapakTep. OJHO 0CTaBaIOCh HEM3MEHHBIM — Opak ObLI M OCTaeTCs
WHCTUTYTOM, PErJaMEHTUPYIOIIMM OTHOUIEHUS MEXAY IIOJaMH, CEKCyaJIbHbIE KeE
OTHOUIEHUS] PETYIHPYIOTCS KYJbTYPHbIMH HOpMaMu. HecMOTpst Ha TO, YTO MOJIOBBIE
OTHOUIEHUSI MOTYT MPOUCXOJUTh KaK BHE Opaka, TaKk U HE SIBISATHCS €ro o0s3aTeIbHON
COCTaBJISIIOLIEH, Opak OCTaeTCsl €IMHCTBEHHO MPUEMIIEMON «COLMANbHO OJO0OPEHHOH U
3aKpEIJICHHOM 3aKOHOM ()OpMOM HE TOJBKO pa3pelIeHHbIX, HO U 00sA3aTEIbHBIX
CEeKCyalIbHBIX OTHOIICHUH Cyrpyros» [58].

WNHTepecHo, 4YTO, €CaM B COBETCKHME BPEMEHA 4YEJNOBEK 0€3 CEeMbHU CUUTAJICA
COLIMAJIbHO-YIEPOHBIM, U MPEACTABIEHUE O CEMbE, KaK O CUMBOJIE OJ1aronoiryuus, Obuia
npeobyajaloM, TO Ui COBpeMEHHOM Poccum XapakTepHbl COBEPIIEHHO WHBIE
npexacrabieHus. UHCTUTYT ceMbU M Opaka IMpeTeprieBaeT 3HAYUTEIbHbIE U3MEHEHUS, U
TENepb BO3MOXHOCTh BBIUTH 3aMy>K WIM JKEHUTbCS HE paclEHUBAaETCAd Kak
O00CTOSITENBCTBO JKU3HEHHOW BA)XXHOCTU, M TNPUOPUTET €ro 3HAYUTENIIBHO CHUXKEH.
Crarucrtuka pactopxkenuit OpakoB B 50-x n 70-x rojax nmpouuioro Beka roBOPUT O TOM,
yto Ha 100 6pakoB npuxoaunock 7 v 15 pa3Bo/10B COOTBETCTBEHHO [ 58], UTO e KacaeTcs
2018 roma, TO, corjlacHO cTaTUCTUKe Mo ropoay CHeXUHCKy, YUensiOuHckas o0nacTh,
KOJINYECTBO Pa3BOJIOB PABHO MPUMEPHO MOJIOBUHE 3aK/II0YacMbIX OpakoB [64].

Hanuune Ttakux mOHATHH W (GOPM COXHUTEIBCTBA KaK «rOCTEBOM Opak» u
«MapTHEPCKUN Opak» 3HAUUTENBHO YIPOCTHIIO B3aUMOOTHOILIEHHS MEXKIY TpaXKIaHaMuU:
OOJBILIMHCTBO JIIOJIEH HE PETUCTPUPYIOT CBOM OTHOLIEHMS MO PsiAy (PUHAHCOBBIX, WU
WHBIX IIPUYMH, NPEMATCTBYIOMIMX Y3aKOHUBAHUIO OTHOIICHHM, U JIUIS TAKUX I1ap HOBBIE
(GbopMBI OTHOIICHUH SIBIISIIOTCS MPOCTHIM pelllieHneM. bpak yke He TpeICTaBlIIeT TOU
MPABOBOM W COLMAIIBHOW 3HAYMMOCTH, KaKyl0 Ha Hero Hajoxkui XX Bek. [lo maHHbIM
nocienHen oQuUUUaIbHON mNepenucu HaceleHus (B pacyeT He Oepercs mpoOHas
anekTpoHHasa nepenuck 2018 roga), 6osnee 50 % pOCCUUCKUX KEHIUUMH HE 3aMYXKeEM,
npudem Oosiee 170 B ka0 ThICSUE HUKOTJAa HE COCTOSUIM B Opake, a U3 35 MUJJIMOHOB
cynpyxeckux nap B Poccu y 3,5 MUJUTMOHOB Opak HUKOTa HE ObLIT 3apEeTUCTPUPOBAH.

Takas curyanuss oOycClOBJIEHAa €HI€ M CTOJKHOBEHHEM IyOJIMYHBIX W YaCTHBIX
MHTEPECOB TPaXkJaH: Ha JAHHBIA MOMEHT, MHOKECTBO POCCHUHCKHMX Iap BBIHYKIECHBI
IPOXHUBATh B COKUTENIBCTBE, Ha3bIBasi €ro OpaKkoM, TOJIBKO M3-3a TOTO, YTO COKHUTEIEM
ABJIAETCS JIALO TOTO € IMO0Jla, TO K€ KAacaeTcs W TeX JML, 4YTO IPEANOYUTAOT
MHOT0KE€HCTBO (MHOTOMYECTBO), UM HE MOTYT 3aperucTpupoBaTh OpaTh MO JIMYHBIM
COOOpaXeHUsIM. DTO MPOUCXOIUT, B MEPBYIO OUYEpeab, MO MPUUYMHE HENPU3HAHUS
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TOCYZapCTBOM M OOIIECTBOM TaKWUX COIHMAIBHBIX TpaHcpopMmaiuid, Mo MPUUYUHE HX
HECOOTBETCTBUS 3aKOHOJATEIHHO YCTAHOBICHHOMY «CTaHJAPTY» OpayHbIX OTHOLIEHUH.

NMnepaTuBHOE perjiaMeHTUPOBAaHUE OPaYHBIX COIO30B HE COOTHOCUTCS C YaCTHBIMU
WHTEpecaMu TpaxJlaH, U HE SBIIAETCS LEIeCOO0pa3HbIM B CBSI3M C M3MEHEHUSIMH,
KOTOpBIE MpEeTeprneBaeT He ToJMbKO Poccuiickoe 00111ecTBO: OOJBITUHCTBO €BPONEHCKUX
roCcyapcTB JaBHO MPAKTUKYIOT TMPU3HAHME 3aKOHHBIMU OJIHOMOJIBIX OpaKos,
YCHIHOBJIEHUME TAaKUMH TapaMu Aeteidl. [Ipoumcxomut mMoaepHU3alMs CaMOW CUCTEMY
perucTpanuu, mo3Boisiss opopmisiTh Opak mo MuTepHeTy.

[To3umuio Mo BOMPOCY COOTHOMICHUS MYyOJUYHOTO M YaCTHOTO MHTEpeca B Opake
BbICKa3biBaeT IUBWIKCT WM.A. [lokpoBckuii: «l'ocyaapcTBO B3siI0 Ha ce0si Ty pPOJib,
KOTOPYIO paHbLIE Wrpaja LEepKoBb. He MHTepechl CynpyroB KakK YacTHBIX JIMI, Kak
HEKOTOPBIX «CAMOLIEHHOCTEN» CTOSIT NPH IOPUANYECKON HOPMUPOBKE Opaka Ha MEPBOM
MECTe, a MHTEPEChl Yero-To, BHE UX Haxojsuierocs. Eciu 1epkoBb oxpansiia Opak Kak
PEIUTHO3HOE TAMHCTBO BO UMS BBICIIIUX TPAHCIEHACHTHBIX OJ1ar, TO Teneph rocyaapcTBO
OXPAHSET €ro KaK HEKOTOPOE COLUAIBHOE YUPEKICHUE BO UM TAKUX WJIA UHBIX 36MHBIX
UHTEPECOB OOILIECTBEHHOCTH... bpak... €CTh HEKOTOPBIH OT BOJIM CYIIPYTOB HE3aBUCHUMBIi
HPABCTBEHHBIA U IOPUANYECKAN MOPSIOK... 3aME€HA LIEPKBU T'OCYJApPCTBOM HUYETO HE
W3MEHWIA TO CYIIECTBY: HBIHE CBITOCTh Opaka NPOBO3TJAIIACTCS B HHTEpEcax
rocynapctia» [53].

[lo ero ’xe MHEHHIO, BCTyIUICHME B Opak ceduac BBITJISIIUT, KaK HCIOJHEHUE
MYXYMHOW Y )KEHIIUHON HEKOTO COUAIBHOTO NIpeHa3HaueHUs: «OT BOJIM YaCTHBIX JIUIT
3aBUCUT BCTYNUTh WJIM HE BCTYNUTh B Opak, HO pa3 OHU BCTYNUJIU, OHU YXKE HE
NpUHAAJIeKAT cede, TaK KakK JIOJDKHBI BBINOJIHATH TENEpbh HEKOTOPYID COLHUAIbHYIO
bynkuoy» [53].

PaccmoTpum BHHMMaTenpHEE, KaK PETYIUPYETCS CEMEMHOE 3aKOHONATENIbCTBO B
CTpaHe, U KaKMMM NPUHLUIIAMH OHO PYKOBOACTBYeTcA. «Poccuiickoe rocy1apcTtBo —
COLMAJIBHOE TOCYHapCTBO, IOJUTHKA KOTOPOrO0 HAmNpaBlieHA HAa CO3JAHUE YCIOBHM,
00eCIeunBaIINX JOCTOMHYIO XU3Hb M CBOOOJHOE pa3BUTHE UYEIOBEKa», — TIACUT
. 1 ct. 7 Konctutyuu Poccutickoit @enepanuu. BTopoil MyHKT 3TOM K€ CTaTbH JAeT
HaM IMOHSTh, YTO T'OCYJapCTBO CTOUT Ha 3alUTE CEMbHM, MATEPUHCTBA, OTLIOBCTBA U
netrctBa: «B poccuiickoit deneparuu... o0ecneurBaeTCsl TOCYAapCTBEHHAS TOAIEPIKKA
CEMbHU, MATEPUHCTBA, OTI[OBCTBA U JICTCTBA... PA3BUBACTCS CHCTEMAa COLMATBHBIX CITYXKO,
YCTaHABJIMBAIOTCS TOCYAAPCTBEHHBIC MMEHCUU, TOCOOUST M MHBIE TapAHTUU COIUATBHOU
3anThD [1].

[Ipomomkaer perynupoBanue cemeiiHbix oTHomeHud Cemelrnbii Kopekc PO,
MPUHUMAaEMbIE B COOTBETCTBUU C HUM (peiepalibHbIe 3aKOHbI U 3aKOHBI CYyOHeKTOB PD.

B cratee 2 Cemeitnoro Kogekca roBopurcs o0 ToM, u4To «CemeitHoe
3aKOHOAATENBCTBO YCTAHABIIMBAET MOPAIOK OCYIIECTBIEHUS U 3aIIUThI CEMENHBIX TPaB,
YCIIOBUSI U TIOPSAJOK BCTYIUIEHUSI B Opak, MpekpaiieHus Opaka W TPU3HAHUS €ro
HEJICCTBUTEIbHBIM, PETYJIUPYET JIMYHBIE HEUMYUIECTBEHHBIE W HMYIIECTBEHHBIC
OTHOILICHHUS MEXAY WICHAMH CEMbU: CYyNpyraMu, pOJIUTENSIMU U JIETbMU
(YCBIHOBHUTEIISIMU U YCBIHOBJICHHBIMH), a B CIy4asiX U B MOpeeliax, MpeayCMOTPEHHBIX
CEMEUHBIM 3aKOHOJIATEIbCTBOM, MEXIY APYTMMHU POJACTBEHHHMKAMH M UHBIMU JUIAMH,
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OIIpeeNIsieT TOPSIIOK BBISBICHUS IETEH, OCTABIIMXCS 0e3 moredeHus poaurenein» [3].
3akoHOJATENb YCTAaHOBWJ, 4YTO «K HAa3BaHHBIM B cTaTbe 2 Hacrosmero Kopekca
MMYIIECTBEHHBIM U JINYHBIM HEUMYIIIECTBEHHBIM OTHOLLICHHUSIM MEXKY YIEHAMH CEMbH,
HE yperyJupoBaHHBIM CEMEMHBIM 3aKOHOIaTeNLCTBOM (cTaThs 3 Hactosero Konekca),
MIPUMEHSIETCS TPAXKIAHCKOE  3aKOHOJATENBCTBO MOCTONBKY, IIOCKOJBKY 3TO  HE
IPOTHBOPEYHT CYIIECTBY CEMEUHBIX OTHOIICHUI [3].

KakoBbl ke 0COOEGHHOCTM mMpoUEAyphl 3akitoueHus Opaka B Poccuiickoii
®denepannu? — paccCMOTPUM 3aKOHOJATENBHBIE HOPMBI, COJEpIKaliue TpeOOBaHUS K
aToMy Tmporeccy. W, B mepByr0 ouepenb, T€ YCIOBHS, IO KOTOPHIM BCTYIUIEHHE B
OpayHBbIil COX03 MOKET OBITh OECIPENATCTBEHHBIM.

Cewmeitnblii Konekc PO myHnkToMm 1 ctathu 12 yka3bIBaeT Ha TO, YTO «JIJI5 3aKIFOUEHUS
Opaka HEOOXOJMMBI B3aUMHOE JOOPOBOJIHOE COTJIACHE MY)KYMHBI W JKCHIIWHEI,
BCTYMAIOMIMX B Opak, ¥ JOCTMKEHUE MMH OpadHoro Bo3pacta» [3]. OTBer Ha BOIpOC,
MoYeMy Tak Ba)kKHa HE TOJBKO JOOPOBOJBHOCTH 3aKJIIOUEHUs] Opaka, HO U B3aUMHOCTb,
3aKJIF0OYAETCs B UCKIIOUEHUH TaKUX CUTYaluil, KOT1a BCTYIUIEHHE B OpakK MmoJipa3yMeBaeT
noJl co0Oi MIaHTaX, JUYHYI0 WM MaTepualbHyIO0 BhIroay. M3BecTHO, UTO Jaxke mpu
nojaye 3asBJICHHUS O PETUCTPAllMU 3aKJIOYeHUU Opaka TOJbKO OJHUM JIULIOM,
HEO0XO0MMO HOTapuaIbHO 3aBEPEHHOE COIIacHe BTOPOro MapTHEpa — TaKUM 00pa3om
3aKOHOJATEIBCTBO OTCTAUBAET MHTEPECHI TOTO JIMLA, YTO HE MOXKET SIBUTHCS B OPraHbI
3AI'Ca g mopmaun 3asBiieHHA. MOMEHT K€ HENOCPEICTBEHHOW TIOCYIapCTBEHHOMN
perucrpauuu  00sA3yeT 00OMX MApTHEPOB NPHUCYTCTBOBATh HA  LIEPEMOHUU
OpakocoYeTaHWs] W BbIpaXaTh JIMYHOE COTJACUE, B 3TOM U COCTOUT HCKIIOYUTEIBHO
yOJMYHBIA UHTEPEC.

OTaenbHO CTOUT PaccMOTPETh HEBO3MOXKHOCTh 3aKJIIOUYEHHUs Opaka ¢ JHIIOM, HE
OCO3HAIOUIMM CBOMX JEHCTBHI: K 3TOMY MOXXET OTHOCHUTBHCS HE TOJBKO COCTOSIHHE
HAapKOTHUYECKOTO WJIA aJKOTOJBHOTO OINbSHEHUS, HO W MOJBEPKEHHOCTh AYIIEBHBIM
3a00JIeBaHUSM (JJaXKe eCJIM YEJIOBEK He MPU3HAH B Cy/1IeOHOM MOPSAKE HEEECIIOCOOHBIM,
HaJIM4ME TAaKOro0 PacCTPOMCTBA MOXKET CYLIECTBEHHO IOBIMATH HA €ro aJEeKBaTHYIO
OLIEHKY Bcero npoucxozsuiero). Eciu takoil Opak ¢ JUIoM, 3aB€OMO HaxOJsIIEMcs B
OECIIOMOIITHOM COCTOSIHUM BCE € ObUT 3aperuCTpUpOBaH, AEHCTBUTEIBHOCTH TAaKOI'O
COI03a MOXET | JOJKHO OBITh ocmopeHo. bpak Moxker OBbITh TNpU3HAH
HEJEUCTBUTEIBHBIM IO UCKY CYIIPYTa, YbE COIIacue He ObLIO MOIYYEHO JOOPOBOJIBHO.

3aKOHOATEIbHBIE aKThl CEMEMHOTO IPaBa, CyIECTBOBABIINE B IIPOLIBIX CTOJIETHSX,
TaK K€ YCTaHABIMBAJIM ONPEEICHHbIE BO3PACTHBIE IPAHMIIBI, COTJJACHO KOTOPHIM MOT
OBITH 3aKJIFOUEH OpauHbIil coro3. Ha 1aHHBI MOMEHT, HUXKHEU rpaHullel, O3BOJISIFOIIEH
OecrnpensaTCTBEHHO BCTynaTh B CEMEWHBIE OTHOILIECHMS, SBISETCS JIOCTH)KEHHE
napTHEpaMH BOCEMHAJILATUIIETHETO BO3pacTa — U COBIAJAET C MOMEHTOM BCTYIUICHUS
YeJIoBeKa B MOJIHYIO TPAXKIAHCKYIO I€€CITOCOOHOCTD.

Opnako, kak ¥ B npexHux Kojekcax, CylecTBYIOT JABa crnoco0a sl CHUKEHUS
BO3PACTHOM IJIAHKU: MEPBBIM yKa3bIBA€T HA YBAKUTEIbHbIC MPUUUHBI, «IIPU HATUYUU
KoTOphIx opranbl MCVY B mpaBe pa3peliuTh BCTYNUTh B Opak JUIaM, JOCTUTIIUM
Bo3pacta 16 yet» [3], BTOpOii BHOCHT KOPPEKTHBBI Ha CUET 3aKOHOB CyOBEKTOB PD,
KOTOpBIE YCTAHABJIMBAKOT TE€ MOPSAKH W YCIOBHS, COIVIACHO KOTOPBIM Ppa3peleHo
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BCTYIUICHHE B Opak 110 JOCTHXeHus Bo3dpacta 16 ner. [lpuumna maHHBIX yTOYHEHUN
KpOETCSl B TOM, YTO (PAKTUYECKHE OTHOIICHMS y MOJOJOM Mapbl MHOT/A HACTYIMAIOT
paHbllle JIOCTHKEHUE HEOOXOJUMOTO JJisi OpakocodyeTaHHs BO3pacTa, W TaKUM
rpaxxaaHaM TpeOyeTcsi TOMOIIb 3aKOHA B pa3pelieHUH MX CUTYyallui, 4TO MO3BOJSET
n30€eXKaTh CIIOKHBIX CUTYAIIUH, 1, TAKUM 00pa3oM, TOCY1apCTBO 00ECIIeunBaeT HHTEPECHI
JIU11, BCTYMAIONINX B Opax.

[lycTh nanHble TPeOOBAHUS U SBJSIOTCS CBOETO POJia CTaHAapTaMHu, 0e3 coO0IeH s
KOTOPBIX CO3J]aHW€ NPU3HAHHON 3aKOHOJATEIHLCTBOM CEMbH HEBO3MOXHO, JTHU
CTaHJAPTHI SBJISIOTCS «TIOJIOKUTEIIBHBIMUA 00CTOSTETHLCTBAMM.

OO6cTosTENbCTBA, HCKIIOYAIONINE BO3MOXKHOCTH 3aKIIOYeHHE Opaka, MOIpOoOHO
nepeuncieHsl B 14 ctathe Cemelinoro Konekca PD, u «BkII04aeT B ce0s1 TaKKE MYHKTHI,
KakK:

1) 0HO U3 JIHII YK€ COCTOUT B IPYTOM 3aperUCTPUPOBAHHOM Opake;

2) Opauyromuecs:  ABJISIOTCS  OJU3KMMU — POJICTBCHHUKAMH, IOJHOPOJIHBIMH U
HETOJIHOPOJHBIMU OpaThIMU U CECTPaMU;

3) YCBIHOBHUTESIMH U YCHIHOBJICHHBIMU;

4) X0Ts1 OBl OJTHO U3 JIMI] PU3HAHO CYJIOM HEJICECIIOCOOHBIM B CJICJICTBUE TICUXHYECKOTO
pacctporicTay [3].

Crnenyer 3aMEeTUTh, YTO NEPBbI MYHKT JAHHBIX MPABUJI OTCTAUBAET WUHTEPECHl HE
TOJIBKO TOTO JIUI[A, YTO HAMEPEBAETCSI BCTYNUTh B OpaK ¢ YEIIOBEKOM, COCTOSIIIUM YKE B
3apEeTUCTPUPOBAHHOM Opake, HO U €ro ObIBIIEro (MW HacTosIiero) maptaepa. Ctout
OTMETHTb, YTO JIaHHBIN IepeUYeHb YCIOBHM He n3MeHsics ¢ 18 nexadpst 1917 rona, u Obua
BriepBhie nipezcTaniieH B Jlekpere BIIMK u CHK PCOPC «O rpaxaanckom Opake, 1€TsX
1 O BBEJICHUU KHUT aKTOB I'PAXKIAHCKOTO COCTOSIHUS.

Cewmeiinbit Konekc P® u cratbs 25, myHKT 1, TOBOpST O TOM, 4TO «Opak,
pacTopraemblii B OpraHax 3amucH aKTOB TPa)KJaHCKOTO COCTOSIHMS, MPEKpaIlaeTcs: co
JTHSI TOCYJITAPCTBEHHOM PETUCTpAIlUU PACTOPKEHUsI Opaka B KHUT€ PETHUCTPAIMHA aKTOB
IPaKJAHCKOTO COCTOSIHUS, a TPU PACTOPKEHUU Opaka B CyA€ — CO JHS BCTYIUICHUS
pelieHus cyna B 3akoHHYI0 cuiy» [3]. ['ocymapcTBo myTem mpsMoro 3ampera o0s3yeT
rpakKJaH MOJIYYUTh CBUIETEILCTBO O PACTOPKEHUH, 0€3 KOTOPOTO MPOIIECC PETUCTPAIIUU
nocJyeayromiero Opaka Oyaetr HeBo3MoxeH: « Cynpyru He BITpaBe BCTYITUTh B HOBBIM Opak
70 TIONYYEHUS CBHUJIECTEIBCTBA O PACTOPXKEHHH Opaka B oOpraHe 3alucuh akKTOB
IPKIAHCKOTO COCTOSIHHSI TI0O MECTY JKUTEIhCTBA JIIOOOTO M3 HUX WJIM IO MECTYy
roCyAapCTBEHHOW PErucTpalvu 3aKiIt0deHus: opaka» [3].

Cornacao @3 «O06 akTax rpakxJaaHCKOro COCTOSIHUS» (T1. 9 cT. 27), «pyKOBOJAUTEIb
OopraHa 3amucu aKTOB T'PaKIAHCKOT'O COCTOSHUSI MOXKET OTKa3aTh B TOCYAapCTBEHHOMU
perucrpauuy  3akioyeHus ~ Opaka, €ciau  pacrhojlaraeT — J10Ka3aTelbCTBAMH,
MOATBEPKAAIOMIUMH  HAJIMUKUE  OOCTOSITENILCTB, MPEMSATCTBYIOMIMX  3aKJIIOUYCHUIO
Opaka» [8]. B peun corpyannka 3AI'Ca, mpoBOASIIETO PETUCTPALIHMIO, JOCTATOYHO YaCTO
MPUCYTCTBYET 0OpaIlieHrue KO BCeM COOpaBIIUMCS O TTPOChOe clienaTh 3asBICHHUE O TOM,
HE U3BECTHO JIK KOMY 00 00CTOSITEIHCTBAX, TPETIATCTBYIOIINM 3aKJII0OUCHUIO Opaka? — Ha
MPAKTUKE OJIHAKO, HET HUKAKUX PETJIAMEHTOB O TOM, B KAKO MOMEHT U KTO UMEET MPaBO
03BYy4YMBaTh MOJOOHBIE 3asBlIeHUsS. HeT Tak ke M 3aKpeIyIeHHBIX 3aKOHOIATEIIbCTBOM
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npaBui, W MOPSAAKOB NOBEACHUS Kak coTpyaHuka opraHoB 3AI'Ca, Tak U Bcex
IPUCYTCTBYIOIIMX HA LEPEMOHMM, €CIM TPETbU JIMLA CTAHYT BO3paXkaTb IIPOTHB
3aKJIFOUEHUS COI03a: TAKUM 00pa30M, HE SICHBI IIPABOBBIE MOCIIEICTBUS 3asBIICHUS.

Jigs Toro, 4roObl JAaHHOE JACWCTBHE HUMENO MPAKTUYECKUH CMBICH, CIEAYEeT
JOMONHUTE 1. 9 cT. 27 3akoHa «O0 aKTax Ipa)kIaHCKOIO COCTOSHUS», ONMHPAsCh Ha
Cewmeiinblii Konekc u cT. 14, B KOTOPOH yKa3aHO, YTO BCE NPEMATCTBUS K 3aKIFOUCHUIO
Opaka JOJKHBI OBITh MTOJIKPEIUIEHBl MMCbMEHHBIMU JI0OKa3aTelbCcTBaMU. TakuM o0pa3om,
3aKOH MOXET CoJiepKaTh B ce0e MyHKT MpaBuJl, COTIACHO KOTOPOMY BCE MHUCHMEHHBIC
JI0Ka3aTesibcTBa MOTYT OBITh OOHapoAoBaHbl M mIpenoctaBieHbl B opran 3AI'Ca no
Ha3HAYECHHOM JaThl TPaKIAHCKOM pErucTpaluy 3aKJII0ueHns Opaka.

[Tocnemumii  00s13aTeNBHBIA 11 WCHOJHEHWUS TMyHKT, B XOJ€ KOTOPOTO
YCTaHABIMBAETCA, 4YTO «OpaK 3aKIIYaeTcsl TOJbKO B OpraHax 3alKlCH aKTOB
TPAXKJAHCKOIO COCTOSIHUS» [3], TOBOPUT O TOM, YTO B COOTHOLICHWH MYOIUYHBIX U
YACTHBIX MHTEPECOB IIPU TOCPETUCTpaluu, Ipeobiagaer nyOnuuHbll (0OpaTtum
BHHMAaHHE W HA TO, YTO YCTAaHABIMBAEMBIC 3aKOHOM IIPABUJIA HOCST UMIIEPATUBHBIN
xapakrep). He ocraercss coMHEHMI B TOM, YTO Opak — HE IPOCTO COI03 MEXKAY MYKUHUHOM
U JKEHILMHOM, HO NPAaBOBbIE COLIMAJIbHBIE OTHOLUEHUS, A OPHUIHATIBHOTO MPU3HAHUS
KOTOPBIX HEOOXOAMMO COOIOICHUE YCTaHOBJICHHBIX FOCY1apCTBOM MIPaBUIIL.

Bepnemcs onsTh K BOIpocy AOOPOBOJIBHOTO B3aWMHOIO COTJIACHS, SIBJISIOLIETOCS
OCHOBHBIM TIPaBUJIOM, NPU HCIIOJHEHUU KOTOPOTO M BO3MOXKHO 3aKJOYeHHe Opaka:
NpPEeIBAPUTEIILHOE 3asIBJICHUE O JKEJIAHWU BCTYNUTh B Opak uMeeT 0OJIbIIOe 3HAaYEHUE,
KaK MOMEHT, B KOTOPBII COTJIacue Ha CO3JJaHUE CEMbH NMPUOOPETAET MPABOBOM XapaKTep.

bonee xecTkue Mepbl, NOOYXKIAIOIIME >KETAIOIMX BCTYNUTh B Opak K OoJee
B3BEUICHHBIM PEIICHHSM, UCKIIIOYasl MOCHEIIHOCTh KaK MOAA4M 3asBICHUS, TaK U €ro
OT3bIBA, CYLIECTBYIOT B PsJI€ €EBPONEHCKUX rocyaapcTs. [I[paBoBO HHCTUTYT MOMOJIBKU
(oOemanue BCTYNMUTh B Opak B (opMme O(PUIIMATBLHOTO JOKYMEHTAa WM HW3BEIICHUS)
IpeaIoiaraeT, YTo «pa3pbiB MOMOJIBKM 0€3 CEphe3HOr0 Ha TO OCHOBaHUS, OOSI3bIBACT
JIMI0, Pa30pBaBIIEro IMOMOJBKY, BO3BMECTHTh CBOEMY IPEIAIOJIaraBIIeMyCsl TapTHEPY
yOBITKH, TOHECEHHBIE B pe3yJbTaTe MOATOTOBKH K CBaJIbOE 1 COBMECTHOMY MPOKUBAHUIO
(B TOM uucie, MOKYIKY CHEIHaJbHbIX KOJIeL Ji MOMOJBKH, KOTOpbIE 3a4acTylo
SBJIFOTCSL JOPOTOCTOSIIIIMMH IIPEIMETAMH POCKOLIN), a TAK K€ BO3BPALLEHUE NTOJIAPKOB,
KOTOpPBIMU OyIylLIUMe CYHNpyru OJapUBalid Apyr Apyra BO BpeMs HECOCTOSBILUXCS
oTHomeHu» [37].

Bo3MoOXHOCTh aHanu3a 3apyOeHOT0 OIbITa MO3BOJISIET COLMOJIOTaM MpeaJiaraTh
TaKhe 3auMCTBOBaHUA, Kak mnpemnaraetr JLE. UunuepoBa: «JIumo, orkaszaBmieecs OT
3aKII0YeHUs1 Opaka, 00s3aHO BO3MECTUTH JPYrOM CTOPOHE PacXO[bl, MOHECEHHBIE
NOCJIETHEN MOCTIE MOIAaYuu 3asBJICHUS O PErUCTPallMKi Opaka B CBSI3U C MIPUTOTOBICHUEM
K Opakocodertanuto. JIumo ocBoOOXkaaeTcsi OT BO3MEIIECHUS TAaKUX PAacCXOOB, €CIH
JIOKaXET, YTO OTKa3 OT Opaka ObL1 BEI3BaH MPOTHUBOIIPABHBIM IMOBEJIEHUEM JIPYTOrO JIMLIA,
COKPBITHEM UM OOCTOSITEIbCTB, UMEIOIIUX JJIsl OTKA3aBIIErocsi OT Opaka CyIEeCTBEHHOE
3HaueHue (Hanuuue pebeHKa, CYIUMOCTh, TsDKelas 0oJie3Hb, Oeciuiogwe u T. I.), O
HAJIMYUK KOTOPBIX JAHHOE JIMIIO HE 3HAJIO M HE JTOJDKHO ObLTO 3HATHY [59].
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Kax yxe ormedanoch, B MociaeIHee BPeMs B OTJEIBHBIX 3apyOEKHBIX TOCYAapCTBAX
u B Poccum pacter 4HCIO HE3apEerMCTPUPOBAHHBIX OpaKOB — TaK HAa3bIBAEMBIX
dakTueckux OpauHbIX OTHOIIEHWH. B  Oonplneil cTenmeHW HSTH  OTHOUICHUS
COOTBETCTBYIOT IMOHSTUIO «TPAKIAHCKUM Opak», KOTOPBIA MpPeAnoigaraer COBMECTHOE
MPOKMBAHKE U CYOBEKTUBHOE OTHOIICHUE K HEMY KaK K CTAOMIILHOMY COIO3Y.

2.2 Tlopsanok 3akirodyeHus: Opaka Ha Tepputopuu PD

Tpu OCHOBHBIX HOPMATUBHBIX aKTa, PETYJIUPYIOMIUX MOPSJIOK 3aKITI0UEHUs Opaka Ha
tepputopun Poccuiickoit ®Denepanuu, BkIo4aroT B ceOs: ['paxkmanckuii Kojekc,
Cewmeitnbiii Konekc (B yacTHOCTH, r1aBa 3 «Y CIOBUA U HOPSAIOK 3aKIIOYEHUSI Opakay, a
taxke DenepanbHbiii 3aK0H OT 15.11.1997 Ne 143—-®3 (pen. ot 18.07.2006 r.) «O6 akTax
rpaxkJaHckoro cocrosiHus»y. Cama mporenypa TOCYAapCTBEHHOW —perucTpauuu
3akmoueHus Opaka B opraHax 3AI'Ca ommcaHa B BbIIIEyKa3aHHOM 3aKOHE, U
PETYIUPYETCS COTIIACHO EMY.

[lepBbIM J11€7IOM, JKENAIOIIME BCTYNUTh B Opak, AOHKHBI MOJAaTh HMUCbMEHHOE
3asiBieHue B 000t opran 3AI'Ca Ha tepputopuu PD (cienyetr oTMETUTH, UTO U Opak
MOXET ObITh 3akitoueH B Job0om oprane 3AI'Ca Ha Ttepputopum Poccuu, BHE
3aBHCHUMOCTH OT MECTa MPOMMUCKHU TPakJlaH) — 3TO JTOKYMEHT, ¢ KOTOPOTO HAYMHAETCS
NOJIFOTOBKAa K aKTy TpaXXAaHCKOW perucrpanuu Opaka, W, COTJIACHO IpaBUIIAM,
ycraHoBieHHbIM cTatbel 11 Cemelinoro Konekca P®, 3asaBieHue 10mkHO ObITH [TO/1aHO
Ha 100pOBOJILHOM OCHOBE CO B3aUMHOI'0 COTJIaCHsl 00OUX MapTHEPOB, YTO JOJKHO OBITH
HOJITBEPKJIEHO, PAaBHO KaK 1 0003HaY€HO OTCYTCTBUE OOCTOSTENBCTB, MPEMSTCTBYIOLIUX
3aKJIIOUEHUIO Opaka.

CoBpeMeHHbIE TEXHOJIOTMH MTO3BOJISIOT M0/1aBaTh 3asBJICHUS Yepe3 MOPTAJ TOCYCIIYT,
B DJICKTPOHHOH (hopme.

CornacHo (opme, 3asdBieHHE BKIIOYAET B CEOsl TaKUE CBEACHMS, KaK: MaCIOPTHHIE
JaHHBIE (PEKBU3HUTHI JOKYMEHTOB), YAOCTOBEPSIOIIMUX JUYHOCTH BCTYyHAIOIIUX B Opak,
yKazaHbl (paMUJIMU, UMEHA, OTYECTBAa, AATbl U MECTa POXKIEHHUSA, BO3pAcT Ha JCHb
perucTpanuu, rpakJaHCTBO, HAlIMOHAJIBHOCTh U MECTO >KUTEIbCTBA OpadyrOIIHUXCS.
JlomkHO OBITH yKa3aHO, Kakylo (aMUJIUIO BbIOMpAIOT JIMIlA, BCTyHaroUMe B Opak.
3asiBiIeHHE JOKHO OBITh MOANKUCAHO 0OOMMHU JIMLAMH, C YKA3aHUEM JaThl COCTaBJICHMUS.

OOs13aTeNbHBIMU ~ JOKYMEHTaMH, 4YTO TOJAlOT COBMECTHO C 3asBIICHUEM O
3aKJIIOUEHUU Opaka, SBJIAIOTCS: YIOCTOBEPEHMSI JINYHOCTH; B CIIyyae, €CJIM OJHO U3 JIUIL
COCTOsUIO paHee B Opake, TO, JOKYMEHT, OATBEP K 1AM MPeKpalleHUe MPeIbIIyIIEro
Opaka (Takue Kak: CBUAETEIbCTBO O PACTOPKEHUHU Opaka, pelieHue cyja O NpU3HAHUU
npeablIyIero Opaka HeAGMCTBUTEIbHBIM, WM CBUAETEIHCTBO O CMEPTH CYIIpyra); npu
HECOBEPILIEHHOJIETHEM BO3pPACTE OJHOTO M3 MapTHEPOB, HEOOXOAMMO MPEIOCTABICHUE
paspenieHus A BCTYIUICHUS! B Opak 10 JOCTUXKEHHUs OpadyHOro BO3pacTa.

CoBpeMeHHas MpakTHKa MOKa3bIBAET, YTO celyac OecpensaTCTBEHHO MOXHO MOAaTh
3asiBJICHUE AK€ OJHOMY NapTHEpy: 00sA3aTeNbHOE MPUCYTCTBUE OOOUX >KENAIOIIUX
BCTYNIUTh B OpayHblil COI03 SIBJISIETCS] HEOOSA3aTEeNIbHBIM, OJJHAKO, TPEOYeT HOTapUAIbHO
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yIOCTOBEPEHHOro coryacus Broporo Jmna — B CemeitHom Kopaekce He copepkutcs
HUKAKUX YKa3aHUW Ha CYET TOro, JOJDKHBI JIM 00a JIMIa MPUCYTCTBOBATH JIMYHO TMPHU
noanvcanuu 3aseicHus [14]. [TomoOHas cuTyalysi BO3HMKACT, KaK MPaBHJIO, €CIIM Ha
MOMEHT MOJA4M 3asBJICHUS CYNIPYTH HAXOATCS B pa3HbIX MECTaX, U COBMECTHAs oJava
JOKYMEHTA JIJI1 HUX HE SBJSETCA OCYIIECTBUMOM.

OTtkazaTbCsi OT BCTYIUICHHS B Opak MMeeT IpaBo J000M W3 3asBUTENEH B JIIOOOH
MOMEHT J0 Ha3HAYeHHOW JaThl PETUCTPAllMM — CaMO K€ 3asBJICHHE HEe 00s3yeT K
COBMECTHOMY NPOKUBAHUIO, 1 HUKAKUM O0pa30M HE CBS3bIBACT JIMIA IO BCTYIUICHUS B
Opax.

B otnnuue ot Bo3mMoxHOCTH nogayu B opransl 3AT'C 3asBieHuUs 0 3aKITI0YeHIH Opaka
OJIHUM M3 CYNPYTrOB MPH HAIWYUU HOTAPUAIBHO YJIOCTOBEPEHHOW IMOAIMUCH APYIrOro
CyIpyra, peructpanus Opaka B OTCYTCTBHE OJHOW U3 CTOPOH a0COJIFOTHO HEJOMYCTHUMA.

Cratps 11 Cemetinoro Kogekca P® uckiouaeT BO3MOKHOCTh 3aKITI0UeHUs Opaka B
OTCYTCTBUM OJHOTO U3 Opadylolluxcsi, M O3HayaeT, 4YTO HU HOTapualbHbIC
JIOBEPEHHOCTH, HU MPEACTaBUTEIN HE MOTYT MOBJIMITH Ha IpoLecC OpaKkoCOYeTaHus —
o0a mapTHepa JOJKHBI TPUCYTCTBOBaTh MpU  IMPOLEAype TI'OCYAapCTBEHHOU
PEruCTpaliy, U JUYHO OCTABJIATH CBOM IOJNMCU B KHUT€ aKTOB 3aIlMCH T'PAXKIAAHCKOTO
COCTOSIHHSI.

Cpok ¢ MOMEHTa IOJayd 3asBICHUA JO MOMEHTa perucrpauuu Opaka
ycra"aBiauBaerca cr. 11 CK P®, HocuT Ha3BaHME OTJIAraTeiabHOro, U PaBeH OJHOMY
Mecaly. CuuTaeTcss JOCTaTOUHBIM ISl IPOBEPKU CEPHE3HOCTU HAMEPEHHH JKETAIoIUX
Y3aKOHHUTb CBOM OTHOLIEHUS, UCKIIFOYAasl IOCTICIIHBIE U JIETKOMBICJICHHBIE PEILICHHUS, a TaK
€ MpeJoTBpallas BO3MOXHBIE yIrpo3bl HIAHTaXa CO CTOPOHBI OJHOTO W3 JUL, WU
NOMBITKM  BOCHOJIB30BAaThCSl  3aBEIOMO OECHOMOIIHBIM COCTOSSHUEM OJHOrO W3
napTHepoB. Ko Bcemy mpoueMy, 3TOT CPOK YCTAaHABIMBAETCS U JJIA TOTO, YTOOBI
KeNaroue 3asiBUTh O TMPENmITCTBUAX MJIA 3aKIOYEHUsT 3TOr0 COH3a, CMOTJIHU
IIPEIOCTAaBUTh MHCbMEHHBIE JOKA3aTEIbCTBA.

Hanuuue oTiiaraTeNbHOrO CpOKa «I10 CYIIECTBY... SBJISIETCSI COCTABHOM YacCThIO
OpoLeAypsl OrjiameHusi, Oepyllel cBoe Hauyajao elle B KAHOHHYECKOM IIpaBe U
o0ecnieunBaoIIed  INaCHOCTh  Opaka U MPEAOCTaBISIIONIEH  BO3MOXKHOCTD
3aMHTEPECOBAHHBIM JIMIIaM TPEIBSIBUTH CBOU BO3paxkeHUs» [39].

[Ipouenypa 3akitoyaeTcs B OIJIAIIEHWHM MMEH BCTYNAIOUMX B Opak, «KOTOpoe
IIPOM3BOIUTCS B CIydae [IEpKOBHOTO Opaka B LIEPKBU BO BPEMsI BOCKPECHBIX CITYkK0», IpH
IPaKIAHCKOM K€ PErucTpaluu, OpraHbl, OCYILECTBISAIONIME PETUCTpaLMI0 Opaka,
«IyOJUKYIOT BCE JJaHHbIE O OYIyIIMX CyHpyrax, ¢ yKa3zaHueM JaThl IpeArojiaraeMon
peructparmm» [39].

Yacte 2 1. 1 cratbu 11 CK PO no3onsier oprany 3AI'Ca 3apeructpupoBats Opak 10
UCTEYEHUS] MECSTYHOTO CPOKA MPU HAIMYUH YBAXKUTEIbHBIX NpUYUH. [[puunHbl, KOTOpHIE
oprad 3AI'C MOXET MPU3HATh YBAXKUTEIBHBIMU U 10 KOTOPBIM OH MOJKET Pa3pEIINTh
peructpanuio Opaka 10 HMCTEYEHHs] YCTAaHOBJIEHHOTO CpOKa, MOTYT OBITb CaMbIMH
pa3zHooOpa3ubiMu. To, YTO JaTa perucTpanu yke 3aljlaHUpOBaHa M Ha3HAayeHa, HE
ABJIIETCSI OCHOBAaHMEM JUIsl OTKa3a B IIEPEHOCE JHS PErucTpaluy, [OTOMY Kak
yBa)XUTEJIbHbIE MPUYUHBI MOTYT BO3HHMKHYTH B JIFOOOH MOMEHT Kak J0, TaK M IOCIe
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MO/Iauyn 3asBJICHUs] O Opake, ¥, B TAKOM CiIy4ae, MPU YJOBJICTBOPECHUU 3aSBICHHS 00
U3MEHEHUH CPOKa, HOBYIO JAaTy MPOCTO HEOOXOAUMO COTJacoBaTh C OpavyyIOIIUMHUCS.

Cewmeitnbiii Konekc qaeT BO3BMOXHOCTh HE TOJIBKO COKPATUTh CPOK JI0 PETUCTPAIUH,
HO Y YBEJIMYUTH €T0, OJJHAKO, HE TPEBBIIIAs IBYX MECSIIEB C MOMEHTA MOJa4H 3asIBJICHUS
(MpUYUHBI I ATOTO, BOPOYEM, HE IMEPEUYUCIICHbl HU B OJHOM HU3 CYIIECTBYIOIIUX
3aKOHOJIATEIbCTB, UMEIOIIUX OTHOLIEHUE K CEMEIHBIM Bompocam). Takasi BO3MOKHOCTh
CYILIIECTBYET B MOMOIIb Iape, €ClAu y Hee BO3HMUKAET Psia MpoOsieM ¢ opraHuzanuein
CBaJIbOBI: HANpPUMEpP, HEBO3MOXKHOCTh MHPUCYTCTBUSA JIpy3€ld WU POJICTBEHHUKOB B
HA3HAYCHHBIN JIeHb, WU HAJWYHE CEPhe3HON pabOThI, HE TEPISAIICH OTIaraTebCTB.
Braumanme 3acimykuBaeT TOT (PaKT, 4TO, B OTIIMYUHU OT OOCTOATEIHCTB, MPE/ITOIATAlOIINX
COKpAILIEHHE CpPOKa O MOMEHTa PETUCTpaliH, YBEIMYECHHE CPOKA HE MOAPa3yMEBAaET
MPEIOCTaBIICHNE KaKUX-THOO JOKYMEHTOB, MOATBEPKIAAIONIUX HEOOXOAMMOCTh — B
TaKUX CIy4yasx HEOOXOIMMO U IOCTaTOYHO COOTBETCTBYIOLIETO 3asiBJICHUS.

Hecmotps Ha TO, uTo wacte 2 m. 1 crateu 11 Cemelinoro Koapekca paspemiaer
COKpalIEHHUE MECSIYHOTO CPOKA C MOMEHTA M0J1a4y 3asiBJICHHS O PETUCTpaluu (COTJIACHO
kotopoil opraHam 3AI'Ca MO3BOJICHO NMPU HAIMYHUK YBAKUTEIbHBIX MPUYHH MPOBECTU
[IEPEMOHMIO PaHbIIIe YCTAHOBIEHHOTO cpoka), CK He npe1ocTaBiIsieT HUKaKOro MepeyHs
YBaKUTEJIbHBIX TPUYUH, KOTOPBIMU MOTYT PYKOBOACTBOBAThCS opranbl 3AI'C, yto naer
UM BO3MOKHOCTH CaMOCTOSATENLHO OINpPEACNsTh, KaKhue OBbITOBBIC HEYPSIUIIBI MOTYT
CUMTATbCAd JOCTATOUYHBIMHM [JII W3MEHEHHs JaThl PETHCTpanvu. M3BECTHO, 4YTO K
HauOoJIee YacThIM MPOOJIeMaM OTHOCSITCS OEPEMEHHOCTh HEBECTHI U CKOPOE POKJICHUE
pebeHKa, crieniHas CMeHa MeCTa JKUTEJIbCTBA Mapoy, Ha3HAYEHUE OJHOTO U3 CYNPYTroB B
KOMaHJAUPOBKY U MPOYEE — CIUCOK BO3MOXKHBIX YBAKUTEIBHBIX MPUUYUH HE SIBISETCA
MCUYEPIBIBAIOIINM ITUM TepedyucieHueM. JIJisi moATBEpKICHUS 3THUX OOCTOSTEILCTB,
HEO0OXOJIMMO MPEAOCTABICHNE COOTBETCTBYIOIMIMNX JOKYMEHTOB, TAKMX KaK: CIIPABKU U3
MEJIUIIMHCKOTO YUPEKICHUS, CIPABKHU C MECTa pabOThI O HAMIPaBJIEHUHU B KOMAHIUPOBKY
WJIM TIEPEBOJ] HA HOBOE MECTO pabOoThl, OTITYCKHOE yIOCTOBEPEHHE U MpoUee.

Hurge B cymecTByroneM pocCUHCKOM 3aKOHOJATEIbCTBE HE COJIEPHKUTCA HUKAKUX
yKa3aHUM Ha cUeT TOro, KTo JoJbkeH oOpamiathcsi B opransl 3AI'C ¢ mpock6oit o
COKPAIICHUH WY MPOIJIEHUU MECSIIHOTO cpoka. COBpeMEHHbBIE UCCIIEIOBAaHUS B 00IaCTH
CEMEWHOro mpaBa, B 4YacTHOCTU Tpyabl B.A. PsceHueBa, coaepiar cleayrouue
3aKJTIOYEHUS: «C TaKOW MPOCHOOM MOTIM 0OpaTUTHCS HE TOJILKO CaMU BCTYIAIOIIHUE B
Opak, HO M UX POAUTENIA, a B OTACIBHBIX CIIy4asX — TakKe U TOCYJapCTBEHHBIE, U
oOIiecTBeHHbIC opranu3anum» [44]. Micxoas u3 3ToW UTaThl, MOYKHO CJIEaTh BBIBOJI,
YTO C 3asBJIEHUEM O COKPAILIEHUU CPOKa JI0 PErUCTPALMM AOJKHBI 00paliarbesl caMu
Kearouue 3aKIYUTh CO03, B TO BpeMs Kak MOJaTh 3asBJIEHUE O MPOJJIEHUU CPOKa
MOIJIM U OJIM3KHUE Tape, B MEPBYIO OUEPEIb — POJUTEIU. YUacTHE TOCYAapCTBEHHbBIX WIH
HWHBIX OPraHOB BO3MOXKHO B T€X CJIydasix, KOrja, Hampumep, TpeOyercs IUTeabHas
Npolelypa YCTAaHOBJIEHUS 1€€CTIOCOOHOCTH OJJHOTO U3 JIUI], BCTYNAIOIIUX B Opak, eciu
COCTOSIHUE €0 MCUXUYECKOTO 3I0POBbS CTABUTCS 110]] COMHEHHUE.

IToMrMO COKpallleHHsI CpoKa JI0 PEeTUCTpalliM, TaK K€ CYIIECTBYET BO3MOKHOCTb,
no3BoJsitomas oprany 3AI'C «IIpu Hammauu 0coOBIX 0OCTOSTENHCTB (OEPEMEHHOCTH,
pokaeHus pedeHKa, HEMOCPEJACTBEHHON yTrpO3bl U3HHU OJIHOM W3 CTOPOH U JIPYTUX
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0COOBIX OOCTOSITENICTB) Opak MOKET OBITh 3aKJIFOUEH B JICHb MO/Iauu 3asBICHUS» [3] 0
yeM roBopuT 4. 3 1. 1 ctateu 11 Cemelinoro Koaekca Poccuiickoit @enepanuu. B Takom
ciydyae, OpauyyromMMCsi JaeTcs BBIOOp: BO3MOXXHO KaK COKpaIlleHHE CpoKa [0
pEerucTpaluu, Tak 1 OpaKkocoYeTaHue B IEHb MOIa4M 3asBJICHUS, B 3aBUCUMOCTH OT TOTO,
4yTO SIBJsieTCs OoJjiee yAOOHBIM g mapbl. Tak Ha3bIBaeMble «UCKIIOUUTEIIbHbBIE
00CTOSITEIBCTBAY», COTVIACHO KOTOPBIM MOXKET ObITh OOYCJIOBIIEHO TaKO€ 3HAUUTEIHLHOE
COKpAIlIEHUE CPOKa, HO, OISTh K€, KOJAECKC HE JAeT HUKAKOTO 3aKPBITOTO MEPEYHs, HO
corpynHuku opraHoB 3AI'C MoOryr pykoBOACTBOBATbCS HamOoOJiee TUIIWYHBIMU
CUTYallMsIMHU, W3-32 KOTOPHIX M BO3HHKAET MOA00HAs HEOOXOIMMOCTh: €CIIM HEBeCTa
KICT, WIA YXKEe poauia peOeHKa, WIM €CIU JKU3HH OJHOM W3 CTOPOH TPO3UT
HETMOCPECTBEHHAs! OMTACHOCTb.

Ha »>toM cToWT 3a0CTpuTh Hallle BHUMaHUE, TOTOMY KakK IOHSITHE
«HETOCPEICTBEHHOM OMAaCHOCTU» KaXETCS HECKOJBbKO pa3MbIThiM. K yuciay Takux
CUTYyalluii OTHOCUTCH, B MEPBYIO OYEpEe/b, YIPO3a 3/I0POBbIO: MPECTOSIINE CIOKHBIC
olepalyy, WIA TPOrpeccHpylonias cMepTelibHas O00Jie3Hb OJHOTO W3 IMapTHEPOB.
[ToMHUMO 3TOrO, MPAKTUKA MOJCKA3bIBAET U BCEBO3MOKHbBIE HA3HAYEHUS OJTHOTO U3 JIUII B
OMACHBIE SKCIEIULINU WIN BOEHHBIE TTOXOBI.

be3ycrnoBHO, Takue cepbe3HbIE 3asBICHUS JIOJDKHBI  OBITh  TOJTBEPKIACHBI
COOTBETCTBYIOIIUMHM HA3HAYEHUSIMHU, CIIpaBKAMHU M HAIPABJICHUSIMHU C MecTa paboThI.
Crnenyer OTMETUTD, UTO, TIPU POKICHUU peOCHKA Y HEBECThI, HE TpeOyeTcs, 4TOObI 00a
BCTYIAIONIUX B Opak ObLIM 3apErUCTPUPOBAHBI B KAYECTBE POAUTENICH peOeHKa, KOTOPHIM
MOXET HMETh 3aliCh B CBUACTEIBCTBE O POXKICHUHM, KaK POXKICHHBIA OIUHOKOU
MaTepblo, JIMOO SBJISITHCSA BOBCE HE3aPETUCTPUPOBAHHBIM.

Bce Bhilie 0003HAYEHHBIE TMOJOXKEHUS «HE MPEAOCTABISIOT BCTYIMAKONUM B Opak
0e3yCIIOBHOTO MpaBa TpeOOBaTh COKpAILEHUS CpOKAa pErucTpaluud Opaka Wiu
peructpaiuu Opaka B JICHb TOJAa4M 3asIBJICHUS IPU HAJTUYUU MPEyCMOTPEHHBIX 3aKOHOM
MPUYUH WK 00cTosATeNsCTB. Bompoc pemraercst opranom 3AI'Ca mo cymiecTBy B KaK10M
KOHKPETHOM CJTydae OTACIBHO C YYeTOM BCeX 00CTOsTEIbCTB aeay [8].

Paccmotpum mpouienypy 3akirodeHusi Opaka B Poccuiickoit @enepanuu. CoriacHo
«3akoHy 00 aKTax TPaXJaHCKOTO COCTOSIHHUS», NEIOMpou3BoJCTBO B opraHax 3AI'C
«BENETCS HAa TOCYAAapCTBEHHOM si3bIke Poccuiickon denepanu — pycCKOM s3blke. B
ClIyyae YCTaHOBJICHHS CyObekToM Poccuiickoit ®denepanuu (pecmyOIMKOi) CBOETro
rOCyJapCTBEHHOTO  sI3bIKa JEJOMPOU3BOACTBO BEAETCS HA PYCCKOM SI3BIKE U
roCyJIapCTBEHHOM si3bIKe cyObekTa Poccuiickoit ®@eneparuun (pecryomauku)» [8]. Ilo
JKEJTAHWIO JKEHMXa M HEBECThI, Mpolleaypa perucrpanuu Opaka MPOUCXOAUT B
MPUCYTCTBUM JIPY3€i U POJACTBEHHUKOB B TOPKECTBEHHON 00OCTAaHOBKE.

I[To oOmeMy mnpaBuily, TrOCyAapCTBEHHAs perucTpainus 3akjiroueHusl Opaka
npous3BoauTcs B mnomenieHun opraHa 3AI'Ca, onHako, 3aKOH MpeAyCMaTpUBACT
00CTOATENIHCTBA, U3-3a KOTOPBIX OJIMH WUJIK 00a JIIa HE MOTYT IIPUCYTCTBOBATh B 3JJaHUU
OpraHa TOCPETHCTpPAllMU, U TOT/la PETUCTpPALUs MOXKET MPOU3BOJUTHCS HA JOMY, B
OONBHUIIE WM WHTEPHATE JJIi WHBAIMIOB, B JOME NpECTapesbiX, B CiIy4ae, €CIu
COCTOSIHUE 3JI0POBbsI OpadyIOIMUXCsS HE TO3BOJISIET UM TMOKHIATh MeCTa MpeObIBaHMUS.
CrienManbHbIE YCIIOBUS TaK K€ CO3/IAIOTCS JUIsl JIHII, OTOBIBAIOIIMX HAKa3aHWE B MECTax
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JUTICHUS CBOOOTBI, WITH HAXOSTITNXCSI TIOJT CTPAXKEHN: «B TAKUX CITy4asx, MOMEIICHHUE IS
MPOBEJACHUS  LEPEMOHHHM  YCTAHABJIMBAIOTCA  HAYaJIbHUKOM  YUPEXKICHUS MO
COTJIacOBaHMIO ¢ pykoBojurtenieM oprana 3AI'C, npoBoAsSIIUM PETHCTPALMIO
3akimoueHus Opaka» [11]. [locaenuuii mpumep peryaupyercs IIpukazom Muniocta PD
or 12 mas 2000 r. Ne 148 «O06 ytBepxknenuu [IpaBun BHYTpEHHEro pacmopsjka
CJIIECTBEHHBIX H30JISITOPOB  YIOJIOBHO-UCHOJHUTEIBHOW CcHUCTEMbl MMHHUCTEPCTBA
roctuuu Poccuiickoit denepanumny.

[Ipu peructparuu 3aKiIrOYeHHS Opaka, CO3MACTCS PNl JOKYMEHTOB, TIEPBBIM H3
KOTOPBIX SBJISICTCS CBUACTEIBCTBO O 3aKIIOUYEHNUN Opaka, COCTABJICHHOE Ha OCHOBAaHUU
3aIMCH aKTa O 3aKITI0YCHUHN Opaka — CBUAETEIBCTBO BBIAETCS COCTOSBIIUMCS CYIIpyram
Ha PYKH, U SBISCTCA TEM IOKYMEHTOM, YTO MOATBEPXKIAeT (paKT TOCPETHCTPAlUU, U
COZICPKUT B ceO€ TaKhe CBEICHMS, KaK:

1) pamuus (10 1 mocie 3aKII0YeHUS Opaka), UMs, OTUYECTBO, JIaTa U MECTO POXKJICHU,
IPaKJaHCTBO Y HAIIMOHAJILHOCTH (€CJIM 3TO YKa3aHO B 3aIIMCH aKTa O 3aKJII0YEHUHU Opaka)
2) KaXJI0TO W3 JIMII, 3aKJIFOYHBIINX OpaK;

3) nata 3aKiroucHus Opaka;

4) nara COCTaBJICHHs 1 HOMEP 3alMCH aKTa O 3aKJIFOYCHUU Opaka;

5) MeCTO roCcylapcTBEHHOW PETUCTpallMK 3aKiItoueHHsl Opaka (HaMMCHOBAaHHE OpraHa
3alUCHU aKTOB TPAYKJAHCKOTO COCTOSIHUA);

6) maTta BBIIaYM CBHCTEILCTBA O 3aKJIIOUCHHH Opaka.

«bnaHKM CBUJETEILCTB O 3aKJIIOYEHUHM Opaka BBIMOJHSIOTCS TUNOrpadCKUM
crioco0oM Ha repOoBol OyMmare, SIBIASIOTCS JOKYMEHTAMU CTPOrOM OTYETHOCTH; KAKIbIH
TaKOW OJIaHK UMeeT ceputo U Homep» [9].

OcraHoBUMCS Ha TMEPBOM IMYHKTE 3allUChIBa€MbIX B OJaHK cBejeHui: B Poccuu
HETJIaCHBIM TMPABWJIOM SIBJIAETCS Iepenaya paMuiiud Myka KeHe, OJHAKO, MO 3aKOHY,
oOmeli MOKeT ObITh MpU3HAHA M (aMUIIUSL HEBECThI, U TOT/Ia CEMbE IPUCBAUBAETCA
MMEHHO 3Ta (haMUJTUs — BCE 3aBUCHUT OT KEJIaHUs MOJIOIbIX. Takxke Opadyromyecs MOTYT
COXpaHUTh CBOM J0OpauHble (aMUJIMHU, U TOTJAa B 3alMCH aKTa O 3aKJIIOUYCHUU Opaka
OyzeT 3anmucaHa Kaxaas u3 HuxX. Ecim nHoe He mpeyCMOTpEeHO 3aKoHaMu cyobekTa PO,
TO HOBO CO3/IaHHON CEeMbE€ MOXXET OBbITh NMPHCBOCHA IBOMHAs (QamMuius, U, B TaKOM
ciydae, ee CIeAyeT 3alliChIBaTh, COSANHSA HEe OoJee, 4eM JBe (haMIIne, yepes aeduc.

B cnywae, ecnu opraHoM MECTHOrO CaMOYMPABJIEHUS MPUHITO PEIICHHE O
paspenieHuy BCTYIUICHUS B Opak JivIlaM, JOCTHTIIMM BO3pacTa IIECTHAJIATH JIET, B
0JIaHKEe YKa3bIBAIOTCSI PEKBU3UTHI PELIEHUS 3TOT0 OpraHa.

B cnydasix, korjia B Opak BCTynaroT JIMIa, He TOCTUTIIINE OpauyHOTO BO3pacTa, B OJIaHK
BHOCSITCS PEKBU3UTHI PELICHUS] OpraHaMH MECTHOTO CAMOYIIPaBIICHHUS O pa3pelieHUuun
BCTYIUJICHUs] B Opak Takum JuinaMm. Eciu ke BCTyIUIeHHe B Opak 10 JOCTHKEHUS
IIECTHA/IIIATH JIET «00YCIOBJICHO 3aKOHaMu cyObekTa Poccuiickoit deneparuu, B O1aHK
HEO0OXOIMMO BHECTH PEKBU3UTHI 3aKOHA, YKA3BIBAIOIIETO BO3MOKHOCTh TAKOT'O COOBITHSI,
PABHO KaK U PEIICHUE YIIOJHOMOYEHHOTO OpTraHa O pa3pellieHuH HECOBEPIICHHOJIETHUM
JMIaM codeTaThest Opakom» [10].
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Cr. 5 3akona Poccuiickoit @enepanuu «O rocy1apcTBEHHON NOLIIMHEY» [JIACUT, YTO
«3a PEerucTpaIuio 3aKkiIoueHrs Opaka B3MMaeTcs rocyJapCcTBEHHAs MOIUIMHA B pa3Mepe
MHUHHMAJIBHOTO pa3Mepa oriaTel Tpyaa» [2].

«B cnydae HemnpaBomepHoro otkaza oprana 3AI'C B perucTpanuu 3aKIrOYEHUS
Opaka (T.e. npu HapyUICHUU OJIHOTO u3 OCHOBHBIX npaB
rpakJaHuHA — [PaBa Ha BCTYIUICHHE B Opak v CO3J]aHUE CEMbH ) TAKOW OTKAa3 MOKET ObITh
o0xasoBaH B cy/ie» Ha ocHOBaHUM 3akoHa Poccuiickoit @enepanuu «O06 00xanoBaHUU
B Cyd JEWCTBMI W  pEIICHWH, HapylIAIOMMX [paBa ©U  CBOOOMBI
rpaxmaam» [7].

YnoMmuHas 0 CO31aHUU U BOCIIMTAHUU 3[JOPOBOTO OOIECTBA, HENb3sl 00OOUTHCH Oe3
3aKOHOB, HANpaBJICHHBIX HA OXpaHy 3/I0pPOBbS CEMbU U yCTaHABIMBAIOIIUX MpaBUiIa U
MOpSAIKE METUIIMHCKOTO 00cienoBaHusl, HeOOXOIUMOrO AJisi BCTYIUIGHUS B OpadyHbIe
OTHOIIIEHUs. B mepByro odyepesr 3TO MOMOXKET UCKIIOYUTh PACTIPOCTPAHEHHE TSHKEIBIX
TeHEeTUYECKUX U BHUPYCHBIX 3a00JIEBaHMM, KOTOpbIE MOTYT IEpeaaBaThbCcsl Kak OT
poautened K EeTAM, Tak U OT NmapTHepa K napTtHepy. ONbIT HHOCTPAaHHBIX TOCYAapCTB
MOJICKa3bIBAE€T, YTO BO3MOXKHOCTh IPOXOXKJEHUS MEI00CIICIOBAaHUS W TOJYYCHUS
COOTBETCTBYIOIIUX CEPTUPHUKATOB, MO3BOJIAET OYIYIIIUM CYIIpyraM ObITh YBEPEHHBIMU B
JpYT JIpyre U TOM, YTO CEphe3HbIe OOJIE3HU HE CTAHYT MPEMSATCTBUEM [JISi CO3JTAHUS
KPETKHUX JUTUTEIIbHBIX OTHOIICHHM.

OOpartuMcsi K aMepUKaHCKUM 3akoHaMm, BeAb MMeHHO B CoemmuHeHHbx [llTarax
BOTIPOCY 3[IPaBOOXPAaHEHUS YEIIeTCsA Hanbojee MPUCTaIbHOE BHUMAHUE: «IIEPBOE, YTO
HEOOXOJMMO JIMIIaM, BCTYHAIOMIMM B Opak, — 3TO O3HAKOMHUTHCS C MEAUIIMHCKHM
cepTu(UKATOM U JOMOJHUTH €ro. B Kakmom mrare AemapTaMeHT 3ApaBOOXPAHEHUS
YTBEPKIAET CIHUCOK 3a00eBaHui, HH()OPMAIIMIO O KOTOPBIX JIKIIO, OOJICIOIIEe MU WA
OoneBiee, 00s3aHO COOOIINTH MPHU BCTyIUIEHUM B Opak. Llenbiil psa 3abosieBaHMiA
MPENATCTBYET BCTYIUIEHUIO B Opak» [37]. [lepeuenb onmacHbIX 3a00JIeBaHUM, O KOTOPBIX
00s13aHBI COOOIUTH OY YN )KEHUX WIIM HeBecTa (KaK M (paKT TOTO, UTO Takas 00JIe3Hb
OblJla TepeHeceHa) COAEPKUT B cebe Kak HaOop BUPYCHBIX 3a0o0yieBaHUM (BKIIOYas,
HaAIMpUMEP, KENTYXy U TEMaTuT), Tak U OECIUIoAHe, CeKCyaldbHbIE PAacCTPOWCTBA — TE
3a00jIeBaHuUs, KOTOPbIE BO3MOYKHO CKPBITh, HO B TaKOM Clly4ae TOJIBEPTrHYTH CBOETO
napTHepa OMAacHOCTH, CO3JaTh «CUTYAIlUIO, MPU KOTOPOM coryiacue, JaHHOE Ha Opak,
CUMTAETCSl 3asBJICHHBIM TIOJ] BO3JCHCTBHEM 3a0JIy’KIEHUS, 4YTO, B CBOIO O4YEpE/b,
SBJIIETCSI OCHOBAaHWEM JUIsl TPU3HAHUS Opaka HENCWCTBUTEIbHBIM 10 TPEOOBAHHIO
BBECJICHHOM B 3201y ICHHE CTOPOHBI [37].

bounee Toro, nenaprament 3apaBooxpanenus CIIIA kaxaoro mrara yrBepx aaeT 3TOT
CIHCOK 3a00JieBaHMId, B COOTBETCTBHUHU C HamOoOJee pacHpOCTPaHEHHBIMH B JaHHOM
perrnoHe 00JIe3HIMH, CO3JAOIIMMHU TPETIATCTBUS IS 3aKII0YCHHsI Opaka, v, KpoMe TOTO,
0OSI3bIBAIOIITUH JTUIIO, TTOJABEPKEHHOE ATUM 3a00JI€BaHUSIM, COOOIIATh O CBOMX HEIYyrax,
€CIIi HaMEePEeBaeTCs 3aKII0YaTh OpayHbIi CO03.

C Taxoil ke cepbe3HOCThIO K BONPOCAM 3J0POBbsI MOJXOIUT U 3aKOHOJATEIHCTBO
@pannun: crtaths 63 @paHIy3CKOTO TPaKAAHCKOTO KoJiekca 00s3yeT Oyayliyro
CEMEHHYI0 TMapy, TpH Tojade 3asBJICHUS Ha 3aKIIOUYeHHE Opaka, MOMHUMO MPOYUX
JIOKyMEHTOB TIPEIOCTABUTh «MEUITMHCKUE CBUIETEIHCTBA, BEIJAHHBIC HE PAHEE YeM 3a
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JIBa MeECALla U YyIOCTOBEPSIOIIME, YTO JAHHBIE JHIA IMOABEPIIUCH MEIULIUHCKOMY
00CIIeZIOBaHUIO HA TIPEIMET BCTYILICHUS B Opak» [37].

Bnpodewm, cOKpbITHE HE TOJIBKO BUPYCHBIX 3a00JIEBaHUS MOKET CTaTh IPUYUHOM JIJIst
npu3HaHug Opaka HeaeucTBUTENbHBIM. Tak, B Ilosblie 3akOHOM MpU3HAETCS, YTO
«IICUXUYECKOE 3a00I€BaHNE WK CIA00YMHE OJTHOTO U3 CYIIPYTOB YIPOKAET COBMECTHOM
YKU3HU UITU 3JI0POBBIO OyAYIIEro NOTOMCTBa, a B MTanuu 3aKkoHOJaTENbCTBO 00OpalaeT
BHHUMAaHME Ha 3alllUTy IIpaB TOTO Cynpyra, KOTOPbIM MOABEPrcs 0OMaHy: «3a0i1yXIeHHE
OTHOCUTEJIBHO JIMYHBIX KAauyeCcTB CYINpyra HMEET MECTO, €CIH OCIAPUBAIOIIMIA
JEHCTBUTENLHOCTh Opaka Cympyr He Jai Obl COTjiacHs Ha BCTYIUICHHE B Opak, eciiv Obl
€My JIOCTOBEpHO OBUIO M3BECTHO, YTO JAPYroM CYNpYr cTpagaeT (pU3MUecKuM WiId
TICUXMYECKUM 3a00JIEBaHHEM JTHO0 aHOMAJIMEH MITH OTKJIOHEHHEM B CEKCyaIbHOU cdepe,
KOTOPBIC MIPEMSTCTBYIOT BEJACHUIO CEMEHHOM KH3HU» [S56].

Cewmeiinbiit Konexc Poccuiickoii denepanniv COnEp>KUT BCEro OJIHY cTathio (CT. 15),
COCTOSIIIYIO U3 TPEX MYHKTOB, B KOTOPBIX PACKPBIBAETCA BCA CYTh OTHOILLIEHHS 3aKOHA K
3IpaBOOXPAHEHUIO BHYTPHU CEMBU: IIPU BCEM ITOM, HE BEJETCSI HUKAKOW PEYH O TOM, YTO
MEAMIMHCKOE 00CIe0BAHNE JOJIKHO OBITh 00SI3aTENIBbHBIM, a TAKXKE O TOM, UTO BTOPOU
CyIpyr 00s13aH ObITh TPOMH(OPMHUPOBAH O 3a00JIEBAHUSAX CBOETO MAapPTHEPA, UCKIIOYAs
BeHepuyeckue 3a0oneBanus, win BUY-undexuuro.

Bonpoc o nopaboTke 3akoHa MOJHUMAETCd MHOTMMHM HCCIIEIOBATENIIMU B 00JIacTH
CEMEHHOTO0 IIpaBa, B TOM YHCIIE, Ipeaiaras CiIeAyoIyo ero pelakTypy, Ha OCHOBAHUH
BbIBOI0B JI.E. UnuepoBoii: «Jluua, BcTynatoniue B Opak, 00s3aHbl IPOUTH MEAUIIMHCKOE
oOcneaoBaHue, a MPU HEOOXOAMMOCTH U KOHCYJIbTUPOBAHHUE TI0O MEAUKO-TEHETHYECKUM
BOIIPOCAM M BOIIPOCAM IUTAHUPOBAHMSI CEMBHU, PE3YyJIbTaThl KOTOPBIX 0053aTEIbLHO
COOOIIAOTCS TOJIBKO JIMIAaM, TIOJIaBILIMM 3asiBJIEHUE O PErHCTpaluu Opaka.

CokpbITHE TAXKENIO0M 00JIE3HH, @ paBHO OO0JIE3HU, ONACHOM ISl APYroro cympyra, ux
MOTOMKOB, SIBJISIETCS OCHOBAaHMEM [JIsl NpH3HAaHUA Opaka HEIEWCTBUTENIbHBIM I10
TpeOOBAHUIO APYroro cympyra» [61].

O.I. Kypunienko coriamaercss ¢ Kojuierod, u mnpennaraet I[IpaBuUTenbCTBY
Poccuiickoii ~ ®denmepanuu  3aHATBCA  COCTABJICHMEM  TepedHs  3a00JeBaHUM,
MPENSATCTBYIONINX 3aKtoueHnto Opaka. Ona numiet: «Ero (cmucok) ciaeayer paciumpuTh
3a cueT Hauboyiee paclIpPOCTPAHEHHBIX TSDKENbIX WM 3apa3HbIX XPOHUYECKUX
3a00JIeBaHUH, IPEJICTABISIIOIIMX YTPO3Y JJIS 310pPOBbsS IPYroro Cynpyra Wil NOTOMCTBA,
a TaKKe MaTOJIOTHUH, MCKIIOYAIONIMX HOPMAaJIbHBIC CYNPYXKECKHE OTHOIIEeHUs» [55].
OcHoBbiBasice Ha omnbiTe CIIA, KypuneHko Tak Ke NpeajaraeT JOINOJIHUTH CIUCOK
TaKUMH HEJyTaMH, KaK «HECIOCOOHOCTH UMETh AETell, Hanuuue TyOepKyes3a, nuadera
U psijia Ipyrux 3adoneBanuii» [55].

OpnHako, clioBa MCCIEAOBATENS TaK K€ HE COBCEM BEPHBI: MOHATHUS «OMacHas» MU
«TspKenas 00Je3Hb» HE UMEIOT YETKUX TPAHMII, U TOJIKOBATHCA MOTYT MO-Pa3HOMY, UYTO
YCIIOKHUT MPUHSTHE PEUICHU MO TOMY WJIM MHOMY CIIy4aro: JJiS KOro-TO KaxKjas
00JIE3Hb MOXKET SIBJISTHCS BECKOUW MPUYMHON HE BCTYIATh B OpayHbIe OTHOIICHHUSI, & KTO-
TO IPOUTHOPUPYET TO 3a00JIEBaHKE, UTO HE OYJET Ka3aThCsl EMY JOCTATOYHO CEPhE3HBIM.
Ho Henp3s oTpuuaTh, YTO U B UCCIENOBAHMUIX COBPEMEHHBIX COLIMOJIOTOB €CTh OIMH
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OYEHb BAXKHBI MOMEHT: €CJIIM MEAMIMHCKOE O0CIIeJOBaHME U Orjlacka pPe3yJbTaTOB
CTaHyT 00s513aTebHBIM, COKPBITHE 00JI€3HEH CTAaHET HEBO3MOKHBIM.

BBegenne TakuxX HOPM KaXeTCsl YpPE3BbIYAMHO BaXKHBIM, BEAb HEKOTOPbHIE
3a00s1eBaHus, MIPEACTABIISIIONINE OMACHOCTh HE TOJIBKO JJIsi HOCUTENS, MOTYT IIPOTEKATh
B CKpBITOI (popMe U nepeaBaThCs MOJIOBBIM ITyTEM, WIIK TI0 HACEACTBY, HE TOBOPS yXKe
O JYyIIEBHBIX 3a00JE€BaHUAX, KOTOpPhlE B  OOJIBIIMHCTBE CBOEM  SIBJISIOTCS
HacJeACTBeHHbIMU. [l0aTOMY HanMuue CpaBKu O METUIIMHCKOM OCMOTPE MOXKET CTaTh
Ba)KHBIM JIOTIOJIHEHUEM K JIOKYMEHTaM, MOJJaBAEMbIM Hapsly C 3asBJICHHEM O KEITaHUU
3aperucTpUpOBaAThH OpakK.

[IpyHuMas BO BHMMaHHUE TO, YTO OJHOW M3 OCHOBHBIX II€JIEW 3aKJIOYEHUE Opaka
SIBJISIETCSI CO3JAHNE CEMbU U POKJICHUE U BOCIIMTAHUE JIETeH, HOBBIX YWICHOB OOIIECTBA,
OyayumeMy cynpyry Obulo Obl HEOOXOAMMBIM 3HAaTh O TAKMX BAXKHBIX ACHEKTax, Kak
CIIOCOOHOCTH MapTHEpa UMETh JAETEW, WM 3HAaTh O TOM, KaKOH CYIIECTBYET PHUCK O
MOJIy4YeHUH peOEHKOM HACIEJCTBEHHBIX 3a0oieBanuii. K coxaneHuto, B COBpeMEHHOM
obmiecTBe y OOJIBIIMHCTBA MPOCTO HE XBaTaeT BPEMEHUM U BO3MOXKHOCTEH Ha
IPOXOXKJAEHUE 00CIIEJIOBaHUN U — TeM 0oJiee — AUCIIaHCEPU3aLUH, TO3TOMY HEKOTOPBIE
Ja)kKe HE JIOTaJbIBAIOTCSI O TOM, HOCHUTEJIEM KaKUX BHUPYCOB OHM MOTYT SIBIATHCS, U
HEOCO3HAaHHO MO/ABEPraTh PUCKY CBOUX OJIM3KHUX U OyIyIIHUX OTOMKOB.

Paccmotpum crathto 15 Cemelinoro Kopekca uyth mnoapoOHee, 4TOOBI HMMETh
IpEJCTaBICHUE O TOM, KaK 3aKOHOJATeb 00ECIeUYNBAET HAM BO3MOXHOCTb 3aIUTHUTh
ce0st OT BO3MOKHBIX MEAUIMHCKHX MPpo0sieM. [IyHKT nmepBblIii IIacuT, 4TO «MEIUIIHHCKOE
oOcie0BaHUe JUL, BCTYMAIOIIMUX B Opak, a Takke KOHCYJIbTUPOBAHHUE IO MEIAMKO-
TeHETUYECKHUM BOIIPOCAM U BOIIPOCAM IJIAHUPOBAHUS CEMBH MTPOBOISATCS yUPEKICHUIMU
TOCYIapCTBEHHOW W MYHHUIIMIAIBHON CHCTEMbI 3/paBOOXPAHEHUS IO MECTy WuX
KUTEIBCTBA OECIIIIATHO U TOJIBKO C COTJIacHs JIUL, BCTyHaromux B Opak» [3 ], 1, HeCMOTps
Ha BO3MOXXHOCTb MPOBECTU BCE MPOLEAYPHl OECIUIATHO, HEMHOTHE I'pakJlaHe BOOOIIE
3aJyMbIBAlOTCSA O TOM, HACKOJIbKO Ba)XHBIM SIBJISIETCSI MPOXOXKJIEHUE OOCIe0BaHMs,
UTHOPUPYSI €ro Kak pas3 Mo NpuIrHe HeoOA3aTeIbHOCTH.

[Tynkt 2 crateu 15 CK PO riacut: «Pe3ynbrarhl 00ciieoBaHus JIMila, BCTYHAIOMIETO
B Opak, COCTaBISIOT BpaueOHYIO TallHy M MOTYT OBITh COOOIIIEHBI JIUILY, C KOTOPBIM OHO
HaMEPEHO 3aKIIYNUThL Opak, TOJILKO C COTJIACHs JIMIIA, MPOoIIe/aiero oocnenoBanue [3].

UtoObl TOHATH Takyr0 (QOPMYIMPOBKY 3aKOHA, CIEpBa CTOUT OOpaTUTHCA K
MEAMIMHCKON JUTEepaType U YCTAaHOBUTH MOHSATUE TEPMUHA «BpauyeOHas TaliHa», BEllb
pedb B 3aKOHE BEAETCS UMEHHO O Hel: «BpaueOHas TaiiHa - 3T0 uHpopManus o pakre
oOpalieHus 3a MEIUIMHCKON MOMOIIBIO, COCTOSTHUU 3/10pPOBbsl TPaXKJaHWHA, AHArHo3e
ero 3a00JIeBaHUsI, @ TAK)KE€ MHBbIE CBEJEHHUA, MOJYyYEHHBIE NMPU €ro 0O0CIEeTOBAaHUU H
nedennu. C cornacus rpaxJaaHMHA WIA €ro 3aKOHHOTO MPEJICTABUTENS JOMyCKaeTCs
nepejaya CBEJICHUM, COCTABIISIIONIMX BpaueOHyto TaliHy» [50]. Kakoe oTHOIIEHHE HMEET
BpauyeOHast TaliHa K 3aKOHY O CEMEMHOM paBe? — paCKpbITHE €€ ABISAETCA JOHKHOCTHBIM
IPECTYIIEHUEM JJIsi MEIUKOB, IO3TOMY 3aKOH MPEyCMaTPUBAET BOZMOXKHOCTD )KEHUXY
U HEBECTE CaMOCTOSITEIbHO OIJIACUTh pPE3yJbTaThl, MOAETUBIINCH UMH CO CBOUM
napTHepoM. Bripouem, He 0043bIBast UX K 3TOMY.
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O06s13aTeNnbHOE MEAULIMHCKOE 00CIeI0BaHUE TIOMOTIIO OBl TAK)KE B MPEAOTBPAILIEHUU
yBEJIMYEHHE KOJIMYECTBA Pa3BOJOB Ha TeppuTOopuu PD kak pa3 u3-3a BHYTPUCEMEHHBIX
KOH(JIMKTOB, 4YacTh M3 KOTOPHIX OCHOBaHAa Ha HEBO3MOXHOCTH 3aBECTH 3/I0POBOE
MOTOMCTBO, WJIM HEXKEJNAaHWU 3apa3uThCsl OMACHBIMU BHUPYCHBIMHU 3a00JIEBAaHHUSIMHU.
Orcroga crneayer BbIBOJA, 4TO, IycTh cT. 15 CemeitHoro Kogekca u  daBisiercs
MOJIOKUTEIbHBIM (DaKTOM, CBUICTEIBCTBYIOIIEM O Pa3BUTUU U DBOJIOLUU CEMEWHOTO
mpaBa, HO BCE e€lle HyXJaeTcs B J0pabOTKaX U CYLIECTBEHHBIX W3MEHEHUSIX,
Kacarommxcss 00s3aTeIbHOTO MENO0OCIIeIOBaHNs BCTYMAOINIMX B Opak, a Takke
000I0THOTO O3HAKOMJICHUS C €T0 Pe3yJIbTaTaMHu.

JILM. [TuenuHneBa noJyiaraeT, 4To «UIsl JIML, BCTyHaroUMX B Opak, BecbMa Ba)XHO
3HaTh O COCTOSIHUM 37I0POBBS JIpyT Apyra. HeocBeIOMIEHHOCTh MO JaHHOMY BOIPOCY
MOXET TMPUBECTU K HETATUBHBIM MOCIEJACTBUSAM (3apakeHue NPyr Apyra TKeJIbIM
UHQEKIIMOHHBIM 3200JIeBaHNEM, POXKIeHUE 00JIbHOTO pedeHKa u T. 1m.)» [51].

M.B. AHTOKOIBCKAsE pa3BUBAET B CBOMX TPyAax 3Ty MbICIb, TOOABIISIS, YTO «B XOJI€
pabotel Han npoektoM CK P® Obuio BbICKa3aHO MpesiokeHHe 00 00s3aTeIbHOM
MEJUIIMHCKOM OCBHJIETEJIbCTBOBAHUM CYNPYTOB TEpell BCTyIUIEHHEM B Opak W
00s13aTEILHOM COOOIIEHUU JAPYT IPYTYy O HANMUYUU 3a00J1€BaHuUs, OHO MIPUHATO HE OBLIO.
B HbIHENIHEN CUTyaluu U1aTa 3a HEHApyIIEHUE IPaB OJJHOTO CYNpyra CIUIIKOM BBICOKA,
MIOCKOJIbKY TakKue mocieactBusi, kak 3apaxenue CIIMlom mumu poxaeHue yMCTBEHHO
oTCcTanoro pedeHka, HeoopatuMbl. Hainuue yroioBHON OTBETCTBEHHOCTH 3a 3apakeHHE
BeHepuueckuM 3abosneBanueM win CIIMlom Toxe CyIlIecCTBEHHO HE MEHAET Jelna,
MOCKOJIBKY MPH OTCYTCTBUHU 00S3aT€IHHOTO MEIUIIMHCKOTO OOCIEIOBaHUS OJWH U3
BCTYMAIONIUX B OpaK MOXKET CaM He 3HATh O HAJIMYUH Y HEro 3TOTo 3a0oneBanus» [38].

K coxanenuro, . 3 cr. 15 CK P® nos3Bonser npusHaBaTh HEACHCTBUTEIbHBIMU
TOJIBKO T€ Opaku, €Clii OJIMH W3 CYNPYroB CKpbUI CBO€ BeHepuueckoe, wiu BHUY-
3aboneBanue. [Ipobiembl poccuiickoro o0I1IecTBa TOBOPSAT O TOM, YTO HE TOJIBKO ATH
3a00JIeBaHUS SBJISIOTCS IPEMSTCTBUSAMH JIJISl CO3/IaHUS MMOJTHOLICHHOM, 3/I0POBOM CEMbH:
HE TOJIbKO BUPYCHI, HO U TICUXOJOTHYECKUE OTKIOHEHUS, OOJIE3HN HEPBHOUW CUCTEMBI, a
TaKK€  pa3pylIUTENIbHbIE TMaryOHble TMPUBBIYKH, BBI3BIBAIOIINE  3aBUCUMOCTHU
(HapKOMaHMsI, AJTKOTOJIM3M), MOTYT CTaTh MPUYMUHOMN pa3pyIlIEHUs CEMbH, U IaXKe KU3HEH
OJIM3KHUX.

[TonBoast UTOr, MOXHO OTMETUTH, YTO CEMEHMHOE IMPaBO Ha JAHHBIA MOMEHT
HY)K/AeTCS TaKuX JOpadOTKax, Kak: 00S3aTeIbHOCTh MEIUIIMHCKOTO OO0CIeIOBaHUS,
CO3/IaHHUE€ YETKOTO MepeuHs 00Je3HEH, MPU COKPHITUU KOTOPBIX Opak MOXET MPU3HATHCS
HenelcTBuTebHbIM. [loMOUb B peanu3ainuu nepBoil MOMpaBKyU MOTJIU Obl HAMpPaBJICHUS
Ha oOcyenoBaHue, BblAaBaeMble coTpyaHukoM 3AI'Ca mpu mnojgade 3asiBICHUS O
peructpanuu Opaka — MECSIYHOTO CpOKa JI0 IIEPEMOHUHU OyAET IOCTATOYHO ISl TOrO,
4TOOBI KCHMX M HEBECTa MPOIUIM BCE HEOOXOIUMBIE MEAMIIMHCKUE MEPOIPHUATHS U
3aBEPUJIM APYT Apyra He TOJIHKO B OTCYTCTBUU MPEMATCTBUM JJIsI 3aKJIFOUEHUS COI03a, HO
U B CEpbE3HOCTH CBOMX HaMmepeHuil. « CBOEBpEMEHHOE 3HAHUE O 3a00JICBaHUH Oy IyIIIETO
Cylpyra ¥ T€M HE MEHEee JKeJlaHHWE Pa3/IeNUTh C HUM CBOKO CyabOy aBTOMATHUECKH
CHUMET PSJl CEMEHWHBIX MPOOJEM M TMOMOXKET OCOOBIM 00pa3oM pEelIuTh BOMPOCHI
IUTAHUPOBaHMS ceMb» [52].
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2.3 3akmoueHue OpakoB 3a npeaenamMu Tepputopun PO

[TonmHoMouMs Ha 3akioyeHuUE OpakoB 3a mpenenamu Teppuropuu Poccuiickoi
denepanuy NpeI0CTaBISIIOTCS JUIITIOMATUYECKUM MPEICTABUTEIBCTBAM U KOHCYJIbCKUM
yupexacHusm P® cratbeir 6 3akoHa «O0 akTax TPaKIaHCKOTO COCTOSHUS» [8].
[ToapoOHOCTH YCIOBUI COBEPIICHUS aKTOB I'PAXKJAHCKON PETUCTPALIMK HA TEPPUTOPUU
MHOCTPAHHBIX TOCYyNapcTB packpeiBatoTcs ctatberd 157 Cemerinoro Kopekca: «bpaku
MEXJy WMHOCTPAaHHBIMH TpPaKJaHAMM, 3aKIIOYCHHbIE Ha Teppuropuu Poccuiickon
denepanuu B AUIUIOMATHYECKUX MPEICTABUTEIBCTBAX M KOHCYJIBCKUX YUYPEKICHUAX
WHOCTPAHHBIX TOCYJApPCTB, IPU3HAIOTCSA HA YCIOBUAX B3aUMHOCTH JACHCTBUTEIILHBIMU B
Poccuiickoii denepannu, €ciyd ST JUIa B MOMEHT 3akKJIIOYeHHs] Opaka SIBISUIUCH
rpakIaHaMyd HMHOCTPAHHOTO TOCYyAAapCTBa, HA3HAYMBLIEIO IIOCHA WM KOHCyJla B
Poccwmiickoii @eneparum» [3].

OnHako, HE TOJIBKO KOHCYJbCTBA W JIUIUIOMAaTHYECKUE YUPEKICHUS HMEIOT
BO3MO>KHOCTb PETUCTPUPOBATh Opaku MEXy I'paxJ1aHaMu Haiei ctpanbl. COrjlacHo CT.
158 CK P®, 6paku, 3aKIt04eHHbIE B COOTBETCTBYIOIIMX OpraHax aKTOB IPa)kJaHCKOU
pErucTpalii HHOCTPAHHBIX TOCYAAPCTB, U IPOBEICHHBIE COTJIACHO 3aKOHAM TOW CTPaHbI
(He ucKIIIoYas LIEPKOBHBIX 00PSAI0B), B KOTOPBIX IPOUCXOAMT 3aKiatoueHue. «Crarbs 158:

bpaku mexny rpaxknanamu Poccuiickoit denepanuu u Opaku MEXIy TpaxkaaHaMu
Poccuiickoit @eaepanny 1 MHOCTPAHHBIMU IPAXKIAHAMU WJTU JIMIIAMH 0€3 Tpa)kIaHCTBa,
3aKJIIOUCHHBIC 3a mpenenamu Ttepputopun Poccuiickoit Denepanuu ¢ coOtogeHUEM
3aKOHOAATENBCTBA TOCYAAPCTBA, HA TEPPUTOPUU KOTOPOTO OHU 3aKJIFOUEHBI, IPU3HAOTCS
nercTBuTenbHbIMU B Poccniickorn @enepanuu, €cim OTCYTCTBYIOT ITPEAYCMOTPEHHBIE
crtatbeil 14 Hactosimero Kojekca 0OCTOSITENBCTBA, MPEMSITCTBYIONUIUE 3aKIIOUCHUIO
Opaka.

bpakn wmexay WHOCTpaHHBIMM TpakKJAaHaMH, 3aKJIIOYEHHBIE 3a MpeaeraaMu
tepputopun Poccuiickoit denepanmu ¢ coOr0IeHNEM 3aKOHOIaTeIbCTBA TOCY1apCTBa,
Ha TEPPUTOPUM KOTOPOrO OHH 3AKIIOYEHBI, IPU3HAIOTCA JCHCTBUTEIBHBIMUA B
Poccuiickoit ®eneparuny» [3].

OO6cTosTeNnbCTBA, MPENATCTBYIOUINE 3aKIIOUEHHUIO OpaKa, pacCMaTpUBAIOTCS CTaThel
14 wnacrosmero Kopmekca, HEOAHOKPAaTHO PAacCMOTPEHHOM B JWIUIOMHOM pabote, u
OCTaeTCs MPEXHUM JUISl CO3J]aHMsI COr03a 3a PYOEKOM: «HE JIOMYCKaeTCsl 3aKII0YeHHE
Opaka MexXny:

1) numiamMu, ©W3 KOTOPBIX XOTS OBl OJHO JIMIO YK€ COCTOUT B JPYroMm
3aperucTpUpOBaHHOM Opake;

2) ONMM3KUMU  POJICTBEHHHKaMH (POJCTBEHHHKAMH IO MPSMOW BOCXOJIAIICH U
HUCXOJAIIEH JUHUM (POAMTENSIMU WU JI€TbMH, JEAYIIKOM, 0aOymKOW M BHYKaMu),
MOJIHOPOJHBIMHU U HEMOJHOPOAHBIMU (MMEIOMMHU OOUIMX OTIIA WM MaTh) OpaThsiMU U
cecTpaMu);

3) YCBIHOBHUTEISIMH U YCHIHOBJICHHBIMHU;

4) muIiaMu, U3 KOTOPBIX XOTS OBl OJHO JIUIO TMPH3HAHO CYAOM HEICeCIOCOOHBIM
BCJICJICTBHE MICUXUIECKOTO paccTporicTBay [3].
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Cwmemnrannapie Opakd YK€ TaBHO HE SIBISIFOTCS MCKITIOUYUTEIBHBIMH CIy4YasMH, U UX
YHUCJIO TOJBKO PACTET C KaXJAbIM TOJIOM, BIPOYEM, KaK M UYUCIO OpakoB, KOTOpHIE
pOCCHSTHE 3aKJII0YaIOT Ha TEPPUTOPHUAX UHOCTPAHHBIX rocyaapcTB. OOYCIOBIEHO 3TO, B
MIEPBYIO OUEPE/Ib, MUTPAIIMEN HAIIIUX COOTEUECTBEHHUKOB. M3 BBIIIECKa3aHHOTO CIEAYET
BBIBOJI, YTO MHTEPHAI[MOHAIIU3AIIUS BIHMSIET HE TOJIBKO Ha YKOHOMHUYECKYIO cdepy (0 yem
TOBOPUT OOJBIIOE YUCIO SKCHOPTHO-UMIOPTHBIX OMEpaluii), HO U Ha COIHUAJIbHYIO
cdepy, B KOTOPYIO KakK pa3 BXOJAST CEMEHHbIE OTHOILICHUSI.

B cBsi3m Cc 3TUM, BCTA€T CEpPbE3HBIM BOMPOC O TOM, HACKOJIBKO MOJIPOOHO
JEHCTBYIONIEE 3aKOHOAATEICTBO OCBEIIAET BCE BOMNPOCHI, BO3HHMKAIOIINE B CBSI3H C
3aKII0YeHUEM OpakoB BHE TeppuTopuu Poccuiickoit denmeparni, a WX BO3HHUKACT
HEMajo: B KakMX CiIy4asx Opak OyneT mnpus3HaH AeUCTBUTENbHBIM? bymyt mm
COOIOaThCA BCE YCTAHOBJICHHBIE 3aKOHOJATEIbCTBOM IIpaBa, B YAacCTHOCTH Ha
COBMECTHOE€ HMMYIIIECTBO, AJUMEHThl M HHBIEC BBILJIATHI, KAaK peau3yeTcsl IpPaBo
BCTYIUICHHS B HacieACTBO? B mepBoil riiaBe TaHHOTO UCCIEOBaHUs, IPU MOJIPOOHOM
n3yuyennn Komekca o Opake u cembe PCOCP 1969 roma, ObUIO yCTaHOBJIEHO, YTO,
COrjiacHo CT. 162 «Opaku MEeX]ly COBETCKUMU TpakJaHaMU U Opaky COBETCKUX TpaxaaH
C MHOCTPaHHBIMHU Tpa)kaaHamu, 3akitoueHHble BHE mpenenoB CCCP, npuszHaroTcs
JEUCTBUTENLHBIMHU, TOJBKO €CJIM TpPHU 3aKJIIOUYCHUH Opaka He ObLIO MPEnsSTCTBUIA,
BhITEeKaromux u3 crareit 15, 16 u 43 KobC PCOCP» [5].

[IpuHIUIIBI, 3aKPETUICHHBIE B ATUX CTAThIX, ObUIM 3HAYUTENIbHO IIMpE, YEM T€, YTO
npeiaraet HaMm coBpeMeHHbI Cemeitnbiii Konexe (cT. 14 u 158), u Bkitouanu B ceds
Takue TpeOOBaHUS, KaK «HAJW4YUE B3aMMHOIO COIVIACHS, JIOCTHIXKEHHE OpavyHoro
BO3pacTa, HEAOMYCTUMOCTh PETUCTPAIMM BTOPOro Opaka MpU HAJUYUU TIEPBOrO,
OTCYTCTBUE  OINPENEIICHHOW  CTENEeHH  POJCTBA, OTHOLICHUM  YCHIHOBJICHUS,
JIEeCIIOCOOHOCTh BCTYHAIOIIMX B Opak W HaMEpPEHUE CO3/1aTh CEMbIO (3aKIIOUCHUE
HepukTUBHOTO Opaka)» [5]. OOpaTuM BHHMMaHuUE HaA TO, UYTO COXpaHsJIACh
HEO0OXOJAMMOCTh JOCTUYb OPAavyHOTO BO3pacTa, YTOOBI 3aKJIIOUUTh COI03 Ha TEPPUTOPUU
WHOCTPAHHOT'O TOCyAapcTBa, MHa4Ye Opak ¢ HecoBepiueHHoIeTHel B Coro3e cuuTaics
HEJICCTBUTEIIbHBIM.

Eme onHMM mnOpereprneBIIMM UW3MEHEHUSI IYHKTOM — TOYHEE, IOJIHBIM €ro
OTCYTCTBUEM — CTajla HEOOXOJUMOCTh JIOCTHUTaTh B3aUMHOTO COTJIACHUSI MYKYHUHBI U
KEHIIMHBI Ha 3akioueHue Opaka, 4YTo, TEM HE MEHee, SBJSETCS OJHUM W3
OCHOBOIIOJIATAIONIMX TPUHIIMIIOB 3aKloYeHusi Opaka Ha Teppuropuu Poccuiickoit
®eneparuu (c1. 12 u 13 Cemeitnoro Koaekca). Jlist npuzHanus Opaka, 3aKJIF0YEHHOTO 32
pyOexoM, 0Ka3anoch JOCTATOYHBIM TOJIBKO CT. 14, 4TO MOpPOKAAET BOMPOC O TOM, Kak
MOET OBbITh TpPHU3HAH TOT Opak, 4yTO HEe CcoOJJaeT TPeOOBaHMS JIEUCTBYIOIIETO
3akoHoAaTenbcTBa P®? Kpome TOro, 3Has cCepbe3HOE€ OTHOLIEHHE B HEKOTOPBIX
EBponetickux rocyaapctBax u CIILIA k 00s3aTebHBIM MEIUIIMHCKUM OOCJIEIOBAHUSM,
KaK HE0OXOAMMOM MpeIBapUTEILHON MPOIICAYPHI Mepe]] perucTpaiyeid opaka, KaxeTcs
HEJIOTMYHBIM OTCYTCTBUE B CT. 159 ccpuiku Ha 1. 3 cT. 14 Cemeilinoro Koaekca: «mpu
HaIM4Yuu BeHepuueckor OonesHn wim BUY-undexnuu numo, Bcrynatomee B Opak,
00s13aHO MpeaynpeauTh 00 3ToM cBoero Oyaymiero cympyra» [3]. Tak ke, yuuTbiBas
TEHJICHITUIO Pa3BUTHUS 3apyOEKHOTO IMpaBa, CTOUT OOpaTUTh BHUMAHHWE M HAa TO, 4YTO
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Cemeiinplii Koneke, B yactu 0 3akiO0ueHUH OpakoB 3a pyOekoM, HE JaeT HUKAKOU
uHdopmaluu no OpakaM, 3aKIIOYEHHBIM MEXIY JUIAMU OJHOrO mosa. Bompock 1o
BCEM 3THUM YIYIICHUSM UMEIOT BaXKHOE MPAKTUUYECKOE 3HAUYCHHE, TAK KaK OT PEIICHUS X
3aBUCST BCE MPABOBBIE PE3YbTaThl, MOPOXKAAIONIME Opak — oOecrieueHue 1enoro psaa
IPKIAHCKUX TPaB MOXKET CTaTh HEBO3MOXHBIM, €CiIu Opak He OyJeT CUHTAaTbCs
MIPU3HAHHBIM Ha TeppuTopun PO.

OTH BOIIPOCHI HEOJHOKPATHO MOJHUMAII COBPEMEHHBIE COLMOJIOTH U CIIEHATUCTBI
no cemeiiHoMy npaBy. JLII. AnyppueBa mnwumer: «pOCCHHUCKHM TIpaKJaHaM,
BCTyHalomuM B Opak Ha TEPPUTOPUU HHOCTPAHHOIO TOCYJApCTBa, JOCTATOYHO
cobmoaate Toapko TpeboBaHus cT. 14 CK P®. Torga momyyaercs, 4To OCTalbHBIMU
HOPMAaMH POCCUKCKOTO 3aKOHOJATENbCTBA B YACTHOCTH, O B3aMMHOM COTJIaCUH, OpayHOM
BO3pacTe, MOKHO BO0OI1IIe TpeHeOpeub» [60]. Cxoxel TOUKOW 3peHust ASTUTCS U aBTOP
yueOHHKa «CeMelHble OTHOLIEHUs ¢ ydacTueM MHocTpaHues» H.M. Mapeimesa: «uis
POCCUICKUX TpakJaH, pPErUCTpUPYIOIIMX Opak B HMHOCTPAaHHOM TOCYAapCTBE,
JOMYCTUMBIM SIBIISIETCSA 3aKJIloueHHe Opaka 0e3 coOoJeHHs HpaBuil O OpadyHOM
BO3pacTe, ycTaHOBJIEHHBIX B CT. 13 CK P®: noctrxenue 18 wnm 16 jieT — npu CHUXKEHUU
OpadHOTro BO3pacTa B ONPEICIICHHBIX CIy4asx» [36].

He cTout 3a0b1BaTh, 0IHAKO, U O TAKOH CTOPOHE POCCUICKOTO 3aKOHO1aTENbCTBA, KaK
nyOJIMYHBIN NOPSANOK, KOTOPBIM SIBISETCS HUYEM HMHBIM, KaK TOJKOBAHUEM IPAaBOBBIX
HOPM M MCTOYHUKOB IIpaBa, PErIaMEHTHPYIOUIUX T€ WM UHbIE OTHOLLEHUS U SBIISIETCS
OCHOBOM mpaBonopsiaka B P®. Hame rocynapCTBO SBISIETCA CYBEPEHHBIM, C
WHIVMBUAYAJIBHOW IPABOBOM CHCTEMOM M MCTOPHEW €ro pa3BUTHUSA, YTO O3HAYAECT
HEBO3MOKHOCTh MPUMEHEHHS HWHOCTPAHHOTO TIpaBa HapaBHE C POCCHICKUM
3aKOHOJATEIbCTBOM, M 3TO TIO3BOJISIET a0CTparupoBaTh HAaIly CHUCTEMY IpaBa OT
HECBOMCTBEHHBIX CTPAHE COLIMAIBHBIX U MOPAJIIbHO-HPABCTBEHHBIX PUHIIUIIOB.

Cornacumcsi, 4TO OTCYTCTBUE NPSIMBIX YKa3aHHWI B 3aKOHE Ha COOJIIOJIEHHUE TaKUX
BaXKHBIX cTaTel, kak 12, 13 u yactuyno 15 CemeitHoro Konekca rpu 3akiiroueHnn 6paxa
Ha TEPPUTOPUU HHOCTPAHHOIO TOCYAApCTBAa, HE JAeT MpPSAMOIO pas3pelleHus Ha
3aKJIfoueHue Opaka Mexay (WM C y4acTheM) JAE€TbMHU, WM 0e3 coriacus OAHOTO U3
NAPTHEPOB: «HE3aBUCUMO OT TOr'0, Ha TEPPUTOPUU KAKOTO TOCYJIapCTBAa POCCHICKHE
rpakJaHe BCTYMAIOT B Opak, Takoi Opak JoJeH ObITh OCHOBAaH Ha B3aMMHOM COTJIACHH,
C COOJIIOICHHUEM YCIIOBHH, YCTAHOBICHHBIX POCCHICKMM 3aKOHOIATEILCTBOMY [S6].

[To10XUTETHLHBIM MOMEHTOM SIBJISIETCS TO, UTO MPU 3aKJIIOUEHUU Opaka 3a pyOexom,
YKeJTaroUIUe CO3/1aTh CEMbIO 00s13aHbI PYKOBOJICTBOBATHCS HE TOJIBKO 3aKOHOAATEIbHBIMU
NPUHIMIIAMU CBOEr0 TOCYJapCTBa, HO M TOr0, B KOTOPOM MPOMCXOAMUT PETUCTPALIMS
Opaka (W11 Toro, rpakIaHMHOM KOTOPOTO SIBJIIETCSI BTOPOM U3 Oy IyIIHMX CYIIPYroB): TaK,
ynymenus cT. 158 u 150 Cemelinoro Koaekca Poccuiickoit ®@enepanunu, MOTyT OBITh
0003HAaY€Hbl W YPEryJupoBaHbl 3aKOHAMU TOW CTpaHbl, B KOTOPOM MPOUCXOAUT
uepemonusi. Tak, Hampumep, TpeOOBaHHMS O B3aUMHOCTHM W YCTAaHOBKa OpayHOro
BO3pacTa, SBJSAIOTCS BAXKHBIMM aClEKTaMU 3aKOHa B OOJBIIMHCTBE cTpaH mupa. Kak
rpaxnane Poccun JOMKHBI COONIOAATH 3aKOHBI CBOEW CTpaHbl, TaK M O0OsI3aHBI
coOI0/IaTh BCe TPEOOBAaHMSI W HOPMBI, TAKHE KaK MpoOIeIypa perucrpanuu u dopma
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Opaka, KOTOpBIX NPHUACPKUBACTCA 3aKOHOJATENIbCTBA HMHOCTPAHHOIO TOCYAapCTBa,
OTBETCTBEHHOTO 3a PETUCTPAIMI0 OPayHOro CO03a.

B sTOoM nmomorarot J0roBopsl 0 IpaBOBOM MOMOIIH, KOTOpbIe Y Poccuu 3akitoueHsbl ¢
Oonee, yuem 20 cTpaHaMH — 3TH JIOTOBOPHI BKIIOYAIOT B C€OSl U pa3feibl CEMEWHbIX
MPaBOOTHOIICHUH, B KOTOPbIX PD 3akpenuia MexIyHapOIHbIE HOPMbI, OOS3bIBAIOLINE
CBOMX TpaXk/1aH, pErUCTPUPYIOLIUX OpakH 3a MpejenamMu 0TeuecTBa, COOMI0AaTh HOPMbI
Cewmeitnoro Konekca o MatepuainbHbIX YCIOBHUSX.

BriBo1BI 110 pazaeiy 2

Kax Obu10 HEOHOKpATHO YIIOMSHYTO BHIIIE, B Poccuu pacTeT TeHACHIUS, KaK ¥ BO
MHOTHX 3apyOeKHBIX CTpaHaX, He 0(hOpPMIISITH CBOM OTHOIIEHUs odunmanbHo. [Torstue
«TPaXITAHCKUN Opak» SIBISETCS HE COBCEM BEPHBIM, BEIb «TPAKIAHCKUM» CUUTAECT
MMEHHO TOT Opak, YTO 3apETUCTPUPOBAH — MOHITHE «COKUTEIHLCTBO» MOJXOIUT, HA MOM
B3TJIS1/, KyJia O0Jibllle, pacKphIBasi HCTUHHYIO CYyTh TaKoro coro3a. HecMotpst Ha To, 4TO
poccHiickoe 3aKOHOIaTEeNLCTBO MOKa HE B TIOJIHOM Mepe 00ecreynBaeT 3aluTy U OXpaHy
paB U UHTEPECOB (PAKTUYECKUX CYNPYTrOB, HE CTOUT 3a0bIBATh O TOM, YTO MHTEPECHI
MY>KUMHBI ¥ KEHITUHBI MOTYT TIO/IJIEkKATh MPABOBOU 3aIIUTE TOJBKO MPHU COOIIOCHUU
BCEX YCTABJICHHBIX 3aKOHOM HOPM U IPaBUJI — FOCYAApPCTBO MOYKET OXPAHSATH JHIIb TE
COIO3bI, UYTO OBUIM 3aKJIOUEHBI C TMOMOIIBI0 TOCPETHCTpPAIMM, YTO, HA MOM B3I,
SBJISIETCS HAWJIYYIIIUM COOTHOIIICHUEM YaCTHBIX U MyOIMYHBIX HUHTEPECOB.

CymMupysl Bc€ BBIIIECKA3aHHOE, COKPAaTUTh MOPSIOK 3akiioueHus Opaka B
Poccuiickon @enepanuu, MOXHO JI0 CIAEAYIOIINX TE3UCOB:

1) rocymapcTBeHHasl pErHCTpands 3aKIOYeHHs Opaka MPOHM3BOJUTCS B TIOMEIICHUU
OpraHa 3alucy aKTOB TPa)KJAHCKOTO COCTOSIHUS, BCIEJICTBUE YBAXKUTEIBHBIX MPUUYUH
peructpaius MOXKET OBbITh IIPOBEJCHA BHE IIOMEIIECHUS OpraHa 3alucCyh aKTOB
IPaXKIAHCKOTO COCTOSIHHUS;

2) 3aKJIroueHue Opaka MPOU3BOJUTCS TOJIBKO B IMYHOM MPUCYTCTBUH JIUII, BCTYIAIONIUX
B Opak;

3) mpu peructpanuu 3akioucHust Opaka opranom 3AI'C cocTaBiseTcs 3alUCh aKTa O
3aKII0YeHUH Opaka, Ha OCHOBAaHUU KOTOPOH BBIMHCHIBACTCS CBUACTEIBCTBO O
3aKJTI0YEHUU Opaka.

HecMoTpst Ha TO, 4TO yCIOBUS 3aKIIOYeHHs] Opaka OmpenesnseT TO rocyaapcTBO, Ha
TEPPUTOPUHU KOTOPOTO MPOUCXOIUT perucrpauus Opaka, rpaxaaHe Poccun o0si3aHbl
co0JIt01aTh T€ MOPSIKU M MPUHIIMIIBI CEMEIHOTO MpaBa, 4To (POPMUPYIOT MyOTUYHBIN
nopsaok Poccuiickon @enepanun u 3akperieHsl cT. 1 Cemerinoro Kogekca PO.
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3AKJIFOYEHUE

PaccmarpuBas Bo3HUKHOBEHHE M (DOPMHUPOBAHHME TAaKOrO TEPMHHA, KaK CEMEHHO-
OpayHbIe OTHOIIIECHHUS B pa3pe3e UCTOPHUH, B X0JIe pabOThl OBLJIO YCTAHOBJIECHO, YTO CaMHU
OTHOIIICHHS, KaK ¥ BOCIIPUATHE MX OOIIECTBOM, (DOPMUPOBAIIMCH U OINPESISIUCH MPU
MIOMOIIM PEIUTUH, MOPaJId M 00IIecTBEeHHOro MHeHHUs. [locnenHee sSBIsUIOCH BayKHBIM
dhaxTopoM hOpMUPOBAHUS OTHOIICHUS K Pa3BEJICHHBIM HIJIM XOJIOCTBIM JIMIIaM — HAJIUYHe
KPEMKOr0 COI03a BCE €IIE 3aCHyKMBAET MOYTEHHUS BO MHOTMX CIIOSX COBPEMEHHOTO
oOmiecTBa. YemoBedecTBO BCEraa CTPEMUIIOCh K MOAJCPNKAHUIO TOPSAKA B CBOCH
KU3HEICATEIIBHOCTH, HOPMUPOBATh MEKIMYHOCTHBIE OTHOILLICHUSI.

OpnHako, yYUTBhIBas KOJUYECTBO PA3BOJOB M MPOOJEM C MOHMKCHHBIM JKEJTaHUEM
JIOJIeH BCTYIATh B 3aKOHHBIE OTHOIIICHHUS, MOXHO CKa3aTh O TOM, YTO JIFOJH B OOJIbIIEH
Mepe COCPEeNOTOYEHbl HAa JIMYHOM M KaphepHOM POCTE, HEXKETU Ha HEOOXOIUMOCTH
CO3/IaTh KPEMKYIO sYeiKy 00IIecTBa.

Temn coBpeMeHHOM XKU3HU, IKOHOMUUYECKHE U COLIUANIbHBIE MPOOJIEMbl B CTpaHE U
MHUPE 3aCTABIISIOT JIFOAEH CO3HATEIBHO YXOIUTh OT IIPUBBIYHBIX YCTOEB, YAOBJIETBOPSThH
CBOM TIOTPEOHOCTH B JOCTIKEHMM II€JIe, CO3JIaHUM MATE€pUaIbHBIX YCIOBHM
CYIIIECTBOBAHMSI, U OCTAJIbHBIC TyXOBHbBIC, MaTEpUATIbHBIE U CEKCyaJIbHbIE MOTPEOHOCTH
BHE CEMbHM, YTO, B IIEJIOM HE€ SBISAETCS 3anpeuieHHbIM. OAHAKO, OMbIT IPEAKOB
MOJICKa3bIBAET HaM, YTO OOIIECTBO B IEJIOM U YEJIOBEK B YaCTHOCTH BCeria OblI U OyAeT
3aMHTEPECOBAH B TOM, YTOOBI OCYHIIECTBIATH KaK OWOJOTUYECKHE, TaK U JyXOBHBIC
MOTPEOHOCTH B paMKaX CEMEHHBIX OTHOIICHUH.

CyIIHOCTh CEMEWHBIX OTHOUICHHM KaK COLHMAJIBHOIO HMHCTUTYTA, & TAKXKE Tira
YEJIOBEKA K UX CO3/IaHUI0, HECMOTPSL HA CTOJIETUA M3MEHEHUW B IMPABE U OTHOILICHUU
o0lIllecTBa K CEMbE, PACKPBIBAETCA KaK pa3 3a CYET chnenuPuiyecknux oCOOCHHOCTEH B
YAOBJIETBOPEHUH MTOTPEOHOCTEH YEIOBEKA B YCIOBUAX CEMbH.

U Bce ke, moueMy MbI TaK CTPEMUMCS K CO3JJaHUI0 CEMENHBIX OTHOLLIEHUN, TOYEMY
MX [IEHHOCTb HE CTUPAETCS U HE MPOIIAIAET OKOHYATEIIbHO, 3aCTABIISAS KaXKI0I0 YEJIOBEKa
paHO WM TIO3HO 3aJyMBIBaTbCsi O TOM, HACKOJbKO BaXXHBIM OyAEeT €ro
COCYIIECTBOBaHME C KeM-TO0? OTBEeT MOXHO HaMTH B IOHMMAHWUM 1I€JIOCTHOCTH,
CBOMCTBEHHON CEMbE M COIMAJIbHOM OOIIHOCTHM: OHa 3aKJIIoYacTcs B TOM, YTO dTa
LEJIOCTHOCTH IIPUCYILA U MAJION COLUAIBHOM SUYEUKE, U BCEMY COLIMAaJIbHOMY UHCTUTYTY
CEMbU U Opaka.

Cewmeiinoe BocniuTanue GOPMUPYET JIUYHOCTh, TOTOBUT €€ KO BHEJPEHUIO B OOJIBIIION
MHp, [A€T YCTAHOBKH HaA COILIMAJIbHBIE HOPMBI M IIpaBUja IIOBEACHUS, KOTOPHIE
GbopMUPYIOT M3 MaJICHBKOTO 4YesjoBeKa TpaxkaaHuHa. CeMbsl 3aKjIajbIBa€T OCHOBBI
XapakTepa, OTHOUIEHHWE JIMYHOCTH K TPYAY, 3aKOHY, MOPAJIbHBIM M KYJIbTYPHBIM
IIEHHOCTSIM — TOTOMY OOIIIECTBO BCerjaa OyeT 3auHTEePECOBAHO B MPOJIBIKECHUU UJIEH O
HPABCTBEHHOM, LEJIIOCTHOM CEMbE, NMPOYHOM AYXOBHO. He 3ps roBopsT: «Kpemnkas
CEMBbSI — KPETIKOe OOIIEeCTBOY.

[Ipomomkass TeMy BOCHHUTAaHUS 370POBOTO OOIIECTBA U  JTOCTOMHBIX  €TO0
MPEACTaBUTENCH, MOXXHO OTMETUTh, YTO HAlleMy OOIIECTBY HUKOTJAa HE OBLIO
6e3pa3anvyHo (popMUPOBAHKE TAKOTO YCTOMYMBOTO HHCTUTYTA, KaK HHCTUTYT Opaka. Ot
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€ro KpenocTy U LIETOCTHOCTH 3aBUCHUT, KaKUM OyAeT Kak10€ HOBOE MOKOJICHHE, Ha YTO
OyIyT HampaBJeHbI €r0 COLMAIbHBIE U MOJUTUYECKUE UHTEPECHI, KaKoe 0J1aro criocoOHbI
MPUHECTH HOBBIE JIIOU OO0IIECTBY M rocyaapcTBy. OTciexuBas TEHACHIIUU Pa3BUTHS
WHCTUTYTA CEMbU U Opaka, HeJlb3sl HE 0OpaTUTh BHUMAaHUE HA MO3UTHUBHBIE U3MEHEHHS,
Kacaromyecs: mepexoja OT 3aKpbITOM K OTKpBITOW cucteme (OpMHpOBaHHS Opaka, a
TaKXe YCUJICHUE HE3aBUCUMOCTH >KECHIIVH.

[Tonarasch Ha OMBIT 3apyOEKHBIX TOCYAAPCTB U MHUPOBOTO COOOIIECTBA, MOKHO
C/IeNIaTh BBIBOJ O TOM, 4TO 3(PHEKTHBHOE PEIICHHE TPOOIeM COBPEMEHHOTO OOIIECTBA,
YTO CTAJIKHBAETCS CO CIIOKHOCTSAMM MPU MPUHATAU PELIEHUN O perucrpauuu Opaka,
3aBHUCUT OT TMIOCJIEIOBATENbHOM M MPOJYMaHHON JemMorpaduueckoil MOJUTUKU
rOCy/IapCTBa, a TAKXKE MPUHATHE MEP MO YKPEIUICHUIO U Pa3BUTHIO HHCTUTYTa Opaka.

Ps1 HOBBIX 3aKOHOMOJIOKEHHM, conepxkamuxcsa B CemeliHoM kojekce PD, Henb3s
NPU3HATh COBEpPIUEHHBIMU. HeKoTopble M3 HHUX, Ha Hall B3MIAA, MPOTHBOpPEYAT
WHTEpecaM Hamiero oOIecTBa U rocyiapcrBa. BpipaOoTka pekoMeHJanui 1o
JANbHENIIEMY YIYYIIEHUIO CEMEHHOTO 3aKOHOJATENbCTBA B YacCTH, Kacarollencs
OTHOILIEHUH Opaka, TaKXke SIBJIAETCS LEJbI0 TAaHHOTO UCCIIETI0BaHUSI.

OpnHako, mpeXxae 4YeM 3aHUMAaTbCs HEMOCPENCTBEHHO MOTMBALIMEW TIpakJaH Ha
y3aKOHUBAaHUE OTHOILEHUH, cliefyeT oOpaTUTh BHHUMAaHHME Ha HEJAOCTAaTKU CEMEHHOro
3aKOHO/IaTEJIbCTBA, KOTOPbIE OBLIN BBISBIICHBI B X0J1€ UCCIICIOBAHUS.

IToMuMO 3TOr0, U3y4EHHE CUCTEMBI CEMENHOTO IIPaBa, U, B YACTHOCTH, 3aKIOYEHUS
OpakoB, HauUMHAsl C BO3HMKHOBeHHUs Poccuiickoil Mmnepuu, gano HaM BO3MOXHOCTb
C/IeJNIaTh CIEAYIOIINE BBIBOBI U BHECTH CIAEAYIOIINE MPEIIIOKEHUS.

1. 3auMcTBOBaHHME M3 NTPABOBBIX CUCTEM 3apyOEXKHBIX TOCYNApPCTB, W3MEHEHUE
UJEOJIOTUYECKUX CUCTEM FOCYJapCTBa, SKOHOMUYECKHE U COLMAIbHBIEC YCIOBUS OKa3alln
HanOoJIbLIEE BIUSHUE HA U3MEHEHHE YCIOBHM U MOPSAKA 3aKII0UEHUs Opaka.

2. ®dakTUyeckuit coro3 (COXKUTETHCTBO) HE SABIIACTCS OpakoM, XOTh M 00J1aaeT BCEMHU
OpPUCYIIMMU €My TMpU3HAKAMH, U TOTOMY HE TpedyeT MpaBoBOro oOQOpMIIECHUs
MMYIIECTBEHHBIX aCIIEKTOB OTHOLIEHUM, coriacHo CemeitHomy Kojekcy, mpuHumMas Bo
BHUMAaHHE TOJBKO MPUHIIMIBI U MPAaBUJIA TPAXKAAHCKOTO 3aKOHO/IaTEJIbCTBA.

3. B cBs3u ¢ 9TUM, BO3HHKAeT HEOOXOIMMOCTh TMPHUPABHUBAHUA (DAKTUUECKUX
OTHOILIEHUH K 3apEruCTPUPOBAHHOMY OpaKy. YUMTbHIBasi, HACKOJIBKO B MOCJIEIHUE TOJIbI
BO3pOCJIAa TEHJAEHUMS NPOKMBATh HMMEHHO B TaKHX COKO3aX, MpPEIaraercs Takas
penakuus 1.2 cr. 1 CemeitHoro Kogekca Poccuiickoit ®denepaunu, CyTb KOTOPOM
CBOAMTCS K MOAM(PUKALMM TEpPEYHS OTHOUIEHUH, PpEryJupyeMbIX CEMEHHBIM
3aKOHOJATEIbCTBOM, BKJIIOUMB B HEro (akTuyeckue OpayHble OTHOIICHHS:
«He3zapeructpupoBaHHbBIN COI03 JIBYX JIMII, OH K€ (pakTUueCcKuii Opak, Mpu3HaeTCs, Kak 1
Opak, 3aperucCTpUPOBAHHBIN B OpraHax 3alucy aKTOB FPAKJAHCKOTO COCTOSIHUS.

4. Buectu usmenenusi B cT. 15 CemeitHoro Kopmekca: mpusHaTh 00s13aT€IbHOCTD
MEUIMHCKOr0 00CIEI0BAHMS, PACILIUPUTH MTEPEUeHb O0JIE3HEH, TPU COKPBITUU KOTOPBIX
Opak MOXKET MPU3HATHCSI HEICHCTBUTEIIbHBIM.

5. 3menenusa noimxHbl KOCHYThbes U cT. 158 Cemeilinoro Kogekca, pacmmupsitoiye
CIMCOK MpPUYMH JUIsI OTKa3a B pErucTpaluu OpayHOro coro3a: «Opaku Mexay
rpaxaaHamu Poccuiickon @enepanuu, 3aKIOYECHHBIE 3a IMPEAEIaMyd TEPPUTOPUHU
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Poccuiickonn @enepaniuu B COOTBETCTBUM C 3aKOHOJIATEILCTBOM TOCYJAapCTBa, Ha
TEPPUTOPUM  KOTOPOTO OHHM  3aKJIIOYEHBI, MPU3HAIOTCS  JACHCTBUTEIIBHBIMU B
Poccuiickoit  ®enepanuu, eciu coOMoJeHbl  ycioBus crarer 12, 13, 14
Cewmeitnoro Koaekca Poccuiickoit @enepanm.
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