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OOBEKTOM BBIMYCKHON KBalW(PHUKALMOHHOW paboThl SABASIOTCA OOIECTBEHHBIE
OTHOLICHMS, CKJIAQJbIBAIOIINECS B TMIpolecce 3akiatoueHus Opaxa B Poccunm u
3ap yOeKHBIX CTpaHax.

[IpeameTom uceie10BaHus SIBISIETCS TP aBOBOE P eIy IMPOBAHKE 3aK/II0YeH s Op aKa
B COOTBETCTBMM C  POCCHHCKMM  JCHCTBYIOUIMM  3aKOHOAATCILCTBOM U
3aKOHO/1aTeIbCTBOM 3apyOesKHBIX CTP aH.

[{enpro paboThl ABASETCS UCCIEIOBAHUE MPABOBOTO PEryJIUP OBAHUS 3aKJIIOUEHHS
Opaka B COOTBETCTBUM C POCCHHCKHM JICHCTBYIOIIMM 3aKOHOAATENLCTBOM U
3aKOHOAATE/ILCTBOM 3apyOeXKHbIX CTpaH, a Takke pa3padoTka MpemIokKEeHHH I10
COBEp LIEHCTBOBAHHUIO JICMCTBY IOLEr0 3aKOHO/IaTeILCTRA B IaHHOM cepe.

B paborte np oBes1eHo Hece10BaHie MPaBOBOTO pEery IHPOBAHMS YCIOBUI H IOP KA
3aKI04YeHus Opaka B Poccun 1 3ap yOe:KHBIX CTp aHaX, BBISBICHBI [P 00/1eMbI, KOTOP b€
MO3BOJIAIOT KOHCTATHPOBATH HECOBEPLUCHCTBO 3aKOHOJATEIBCTBA B  00JIACTH
3aKJII0UeHUs Op auHbIX OTHOIIICHHH.

PesynbtaTel paboThl MOTYT MOCHYXUTh OCHOBOW s JaJIbHEHIIMX Hay4YHBIX
HCCJICI0BAHUH, TP O11ecca 1P e110/1aBaHus Ky P ca P akK/1aHCKOTO M CeMEHHOT0 npaga, a
BbIBO/JbI MOTYT OBITh TNPHHATHI BO BHHMaHue NpHU pa3paboTKe HOBOrO W
COBEp ILIEHCTBOBAHMS A€HCTBYIOLLIEr0 3aKOHO,IaTe/IbCTRA.
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BBEJAEHUE

AKTYalbHOCTh TEMbI HCCIEA0BAHNA. Bpak MEeX Ay MY KUNHOMH B XXEHIUMHOH — 3TO
TAKO€ SABJIICHUE, KOTOP 0€ CYHIECTBYET YK€ HH OJHO Thica4deneTue. B 0643annocTu Beex
LHBU/IU30BAHHBIX CTPAH BXOJUT NOAAEPKAHNE U 3AILNTA CEMbH.

B Koncruryuun Poccufickolt ®egepauun [1] ykasaHo cleoBaHHE NaHHBIM
npuHiunaM. B cratee 7 Koncrutymnn PO yxaszano: «B Poccuiickoil ®enepaimu
00ECNIEYHBACTCA TOCYAapCTBEHHAS MOALEPIKKA CEMbM, MATEPHMHCTBA, OTLOBCTBA W
nercrea». B crathe 38 Koncrurynuun P® ykasano: «MaTepHHCTBO, JETCTBO, CEMbA
HaXOATCH MO X 3aLUUTON rocy napersa» [1; 18].

CemeliHble 1 OpauHble OTHOIIEHHA IO BCEMY MUDPY TOABEpPTAIOTCS OIPOMHBIM
M3MCHECHUAM. B 3apy0exHbIX CTpaHax ¢ BO3HHUKHOBEHHEM OJHONOJBIX Iap U
OTCTaWBAHMEM HMH MpPaBa Ha OpaK HAYKMHAIOT NOSBIIATLCS HOBBIE BH/Bl OTHOIIEHHH —
IIap THEPCTBA,

B Poccum Bce Menbllie MYKYHH M KEHINHH XOTST Y3aKOHUTh CBOH Opak, U,
COOTBETCTBEHHO, OpaK TepsAeT CBOIO COLUANLHYK) U ITPABOBYIO 3HAYUMOCTb. VIMEHHO
NO3TOMY, Ha MO B3TJISLA, HEOGXOAKMMO Ha 3aKOHOIATENLHOM Y P OBHE BEOHThb HOBBIE
(Op MBI COKNTENBCTBA, MITH Y3AKOHNUTE «IPaKAAHCKIH Gpaky.

Jis rpaxzaH, KOTOpbIE XOTST BCTYNHTb B OpadHbie OTHOLIEHHUS, [IPaBO HA
3aKIIOUEHUE OpaKa ¥ NOPSAOK €ro 3aKM0YEHHS WMEKOT OTPpOMHOE 3HaueHue. Tawke
TaKO€ NIPaBO paclnpoCcTpaHsercs ¥ Ha Bee obuiecTso. Takum 06pa3oM, ocoObiii aKLEHT B
TEOPUM CEMEHHOI0 MpaBa K MHCTUTYTY Opaka ¥ K OCOOEHHOCTAM €ro 3aKTIOueHUs
CYUTAETCA OOOCHOBAHHBIM ¥ 3aKOHOMEPHBIM,

ety T Opaka U ero HCTOP 1A BbI3BIBAKOT MHTEP EC Y TP aBOBEA0B; OHY IO HUMAIOT
HHCTUTYT Opaka, KaK CPeACTBO M 3((PEKTHBHBIA MHCTPYMEHT CEMENHO-TTPaBOBOTO
perynMposatus OpauyHo-CEMEHHBIX O THOMICHUH MEXAY MY KYUHOM U KEHIIIMHOMH.

YKa3aHHBIC TMOJIOKEHHS TOBOPAT O BAXHOCTH M axTyalnbHOCTH TNIy6OKOro
IPABOBOrO IOHWMAHHKA YCIOBMH W TIOpAAKA 3aKTHOYeHHs Opaka, MO3BOJASIOT
NpOaHaIW3UPOBATL CYLIECTBYIOUIYIO CHTyaumio B OpauHo-ceMeitHOH cdepe,
CrIOCOOCTBYHOT COBEPIUIEHCTBOBAHUIO 3aKOHOAATENbHOM Gassl ¢ LENBIO YKp eNASHUS
ctabunbHOCTH Opaka, 3aKmoyaemMoro B opranax 3ATC.

Crenens  HaydHoOM  pa3paGoOTAaHHOCTM  TeMbl  KCCNICOOBAHHA  MOXHO
OXapaKTepH30BaTh, KAK HEJOCTAaTOYHY 0. AHA/IM3 MHCTUTYTa Opaka B COBPEMEHHOM
NUTepaType nokasaH B 00uyx yeprax. O4eHb MHOTO OCTAIOCEH HED EHIEHHBIX BOTIPOCOB,
KOTOpbIE TPeOYIOT HAYYHOTO OCMBICIEHMS W IOJHOro aHanusa. [lo Gonblued yacTu
BONIPOCOB HET €AMHBIX MHEHMR. [laxe B TpyXax MHOrMX aBTOpPOB B cdepe
FpaXAaHCKOI'0 M CEMEHHOr0 3aKOHONATENBCTBA NpoOieMa IMOHATUS U IPAaBOBOH
P Up Okl Op aKa aHAIHM3UPYETCS [I0-PAZHOMY.

B nureparype 04eHb Majio BHUMaHHA YACIEHO HCTOP MM CTAHOBJIEHUS W P a3BUTHA
Opaka B Poccun, 0coBeHHO 310 KacaeTcst 10peBOMIOLMOHHOrO neprona. Her TouHsIx
UCCNICAOBAHNA O TIEPCNEKTHBAX pa3BUTHS OpayvyHLIX OTHOLICHWH B COBpEMEHHOM
Poceunn, Hcenenosanuii B cepe wHCTUTYTa Gpaka 3ap yOesKHBIX CTpaH eIe MEHbIe,
MIIK IOPOH AJISt HEKOTOPBIX CTPaH MX BOBCE HET. B MHpE MOABUIOCH MHOTO CTPaH, B
KOTOPbLIX Y33aKOHEH OAHOUONBIH Opak, a B TeX CTpaHax, IAe OXHOMOMBIN Gpak
OTCYTCTBYET, HAUYMHAIOT TIOSABNAATHLCS HOBbIe (QOPMbI OTHOWEHWH MEXIY NIOABMH
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OHOrO 11012 — pa3jIuyHbie NAPTHEPCTRA.

Ob6bekrTom UCCJICAOBAHMS ABJISIOTCSA O0LECTBEHHbIES OTHOILLUEHMS,
CKITaIbIBAIOLLMECS B TP OLIecce 3aKmoueHns Opaka B Poccun n 3ap yOerxHbIX cTpaHax.

Ipeamerom nccrenoBarus ABIACTCS P ABOBOE P eIy IMPOBAHKE 3aKII0YEHHs Opaka
B COOTBETCTBMH C  POCCHHCKMM  AEHCTBYIOIIMM  3aKOHOJATEILCTBOM U
3aKOHOIATENLCTBOM 3apyOeKHBIX CTP aH.

Hesbio paboThl ABAAETCA HCCleJ0BAHUE P ABOBOTO P ErYIMP OBAHUA 3aKIIOUEHHS
Opaka B COOTBETCTBHM C POCCHHCKMM JEHCTBYIOIIMM 3aKOHOHNATENBCTBOM H
3aKOROJATENBCTBOM 33apYyOEXHBIX CTpaH, a Takke pa3paGorka npelokeHuit no
COBEP LICHCTBOBAHMIO ACHCTBY IOIIETO 3aKOHOAATENLCTBA B AAHHOH chepe.

JUis TOCTHKEHUSA MOCTaBIEHHOM LETU HE0OX0ANMO P ELUNTh CIEAYIOILME 3aJaYH:

I. PacemoTpers ofuiue nonoskenus o Gpake, kak npaBoBOM ABieHUM B Poccun u

3apyOeKHBIX CTP AHAX.

2. U3yuuTh UCTOP MIO PA3BUTUA 3aKOHOAATENLCTBA O Bpaxe.

3. [lpoananusnpopats nonatue 6paka Mo pPOCCUUCKOMY 3aKOHOAATENLCTBY M

3aKOHO4aTeNbCTBY 3apy0eKHbIX CTP aH.

4. OnpeAenyTs HCTOYHNKY TP ABOBOTO PEryIMpOBaHUA 3aKITIOUEHUs Gpaka.

5. PaccmoTpers ycnoBua M NOp AA0K 3aKoueHns Opaka B Poccuu u 3ap yGexHbiX

CTpaHax.

6. BeIsIBUTE  akTyanbHbBle NpoOAEeMBl MNPaBOBOTO pPErYyNUPOBAHHA NOPAAKA

3aKTI04eHKA Op aka.

HopmaTuBHO-NpaBoBoil  0CHOBON  HCCMeNOBaHUS  SBWINCE  CIEAYIOLIME
ucrounuku: Koncruryuuns Poceutickoi ®enepaumu, I'paxaanckuit koaexe Poceriickoit
Denepaunu, 4acTh nepsas, [ paxkiaanckuil koaeke Poccuiickoit ®denepauuu, 4acTh
BTOpas, Cemelinniii kojexe Poceuiickoit Genepauun, ®enepanbHeliizakon «O6 akTax
I'Pa)IXaHCKOTO COCTOSHHUSN U AP YIHE aKTHI.

Teoperuueckas 6a3a. Cpean TpyA0B, MOCBSIIIEHHBIX H3YY€HUIO MHCTHTYTA OpaKa B
CEMEHHOM Mpase, BbIACAUM PaboThl Q0P EBOIOLMOHHBIX POCCHHCKUX H COBETCKMX
aBTopoB (A. M. benskosa [53], 5. H. BpaunenGyprekuii [22], A. I'. Doiix6apr [54],
A. H. 3aroposckuii [31], 0. C. Modde [34]).

AHanu3 npaBoBOA npupoxsl Opaka, IPOLEAYpa €ro 3aKIIONEHHS TP OBOIMIICS
W. P. AsbuxoseimM [13], M. M. Buibopuosoit [26], A.W. 3aroposckum [31],
0. C. Uodde [34].

JI.II. Anydpuesa [15], M. M. borycnasckui [21], M. HU. Bpym [23],
B. B. 3aneccknit [33], Y. U. Jlykawyxk [38], H. Y. Mapsimesa [40] B cBoux Tpyaax
POBESIH aHAIN3 HHCTUTYTa OpaKa c y4acTUEM HHOCTPAHHOTO 2/1EMEHTA.

Meroao10ruueckyio 0CHOBY MCCIENOBAHHSA COCTaBAAIOT YACTHO-HAYHYHBIE W
oOlieHayYHblE METOIB! 1I03HAHNA: HOPMATHBHO-IOTHUYECKMIL, AHANUTHUYECKHUH, CUHTE3E,
CHCTENMHO-TIPABOBOH.

Teopernueckas 3HAYHMOCTD HCCIGAOBAHMA 3aKITHOYAETCS B TOM, YTO pa3paboTan
MOAXOR K ONpEHENCHUIO YCIIOBHM M NMOpsAAKa 3aKIOYeHus Opaka B Poccum u 3a
pyOexom. IlpennoskeHHas cucrema B3MSA0B M TNPEOCTABACHUN 3HAYHUTEILHO
paclIupsieT MOJy4YeHHbie paHee TEOPETHYECKHe y4eHHs 00 YCHOBMAX M NOPSJKE
3akilodenns 6paka. Coaepixalipecs B pabote ONp €NEACHUS, TEOP ETHUECKHE NOHATHS U
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BBIBOJBI MOTYT MOCHYXXUTh AOKTPUHANBHOW 0a30H And HaibHEeHIIMX Hay4HbIX
pa3paboTOK 1 CrIoCOBCTEOBATE Pa3BUTHIO HAYKH CEMEIHOTO U I'PaX1aHCKOTO NpaBa B
HAfpaBICHUM COBEPLUCHCTBOBAHUS CEMEMHOIO 3aKOHOAATENbCTBA U MPAKTHKH
MPHMEHEHHUS HOPM B OTHOLUEHHM 3aKI0ueHns Opaka Ha Tepputopuu Poccuu u
3ap yOEKHBIX CTpaHaX.

[IpakTiueckas 3HAYHMMOCTL WCCIENOBAHMS 3aKIIOYACTCS B  BO3MOKHOCTH
UCIIOJIB30BAHMs €r0 BBIBOJOB NIPH COBEPLUEHCTBOBAHME ACHCTBYIONIEro OpadHo-
CEMEHHOr0 3aKOHONATENLCTBA. BBIBOALI M TIPEMUIOKEHHS MOTYT HCMOJAb30BATHCH B
NP aBONPUMEHUTENBHOK ACATENIBHOCTH, B y4€DHOM Mp OLecce Np 1 Np 1o aBaHuH KYp Ca
«Cemeiinoe mpaso», «I'paxaanckoe NpaBo» U CrEUHANLHBIX YUeBHBIX AVCLHTUTUH
UMBWINCTHYECKON  HATPABAEHHOCTH, TpH paspaborke yueOGHO-METOAUYECKOH
JTUTEPATYPHI,

CrpykTypa ucciexopanus. BomyckHas kBanuQUKalMoOHHaa paboTa COCTOUT U3
BBE/ICHH, IBY X I'J1aB, 3aKIHOUCHUS U CITHCKA HCIOAb30BAHHbBIX HUCTOUHHKOB.




1 OBIIME ITOJIOXXEHNA O BPAKE KAK ITPABOBOM $IBJIEHHH B
POCCHUU U 3APYBEXHBIX CTPAHAX

1.1 Hcropus pasBHUTHH 3aKOHONATEIHLCTBA 0 Hpake

Cembs ¥ Opak — 910 1pEBHUH BUA COLMAILHOM )k13ny Hapoaa. [IyTe ux pa3puTus
NpOLLET HEPES PA3HBIE CTAAWH.

«Ha npormkenun Bcell WCTOPUM CTAaHOBJCHUS W Pa3BUTHA CEMEHHOIrO Ipasa
HOpMaTHBHAas NpaBoBad 0a3a, peryaupyroumas OTHOUIECHUS Opaka, NoABeprailach
usmenenuam. C Tiepyiola CTAHOBJIEHHA PYCCKOH TOCYaapCTBEHHOCTH HA4Yaloch
Pa3BUTHE MHCTHTYTa CeMeHHOro rpasa Poccun. YuacTHUKOB ceMelHBIX OTHOUIEHMIT
Havald HaJeNATs ONPEAECHHBIM CTaTYCOM, OHHU CTaNy NPpUOOpETaTh HEKOTOP bIE fIpaBa
u obs3arHOCTHY [30;26].

«B Poccun no wawama XX Beka CYLIECTBOBA] TOJNLKO IEPKOBHBIN Opak.
IToCTaHOBIIEHHS P YCCKOT 0 LIEp KOBHOT'O TIPaBa, KOTOPLIE KaCcaINCh 3akmoyeHus dpaka,
HOCHJIM PEJIIMTHO3HBIA  XapakTep, peryJupoBajMCh pPETHTHO3HBIMH TPaBUIaMHU
KOH(ECCHH, K KOTOP bIM OTHOCHANCH Opauytouecs. [Tpy cMelaHHBIX OpakaxX O JHOMY
CYNpPYTY NP UXOAUIOCE ITOAYHUHATHCA NP aBUAaM BEp OUCTIOBEAAHHUS Apyroro» [16].

«YCnoBKA A4 BCTYNACHUS B Op ak ObUTH CIISNY FOIHMHU:

— 10OpOBOBHOE COIacHe STML, BCTYNAIOUMX B Opak;

— BO3pAacT JHL, BCTynmalwoWux B Opak: AAd JAMI MYXKCKOro nona OpauHoe
COBEP HIEHHOJIETHE HACTYTIAJIO 110 JOCTHKEHUH 1 8-TH JIET, & AJIA JHULl )KEHCKOT 0 noJjia —
Mo AOCTHXKEHUH 16-TH JIET OT POXKASHUSA, 3aKOHOMATENLCTBO TAKXKE ONPEREIAIO0
BO3pAcCT, MO JAOCTHXKEHWH KOTOPOIO JIMLO YK€ HE MOrJA0 BCTYIMThL B Opak —
HacTtyrienne 80-Tu JIET OT POXKACHU;

— COrflacHe pOAMTENECH JIML, BCTYIAKOHMX B Opak, UX ONEKYHOB U MOMEUHTENEH,
ECIIN OHU COCTOAT NMOJ ONeKoH n1udO NONECUHUTENbCTBOM, M HAYaJBCTBA, €CIU OHU
COCTOAT HA TOCY AaPCTBEHHOM cnyxbe;

— W3BECTHBIE CTENEHH POACTBA;

— MOHAlIECKOE 3BAHUE;

— JUIS JIMH ApaBOCIaBHOIO MCIOBENAHNS JONYCKal0Ch MOCAEH0BATENLHO TOIb KO
TpuOpaka;

— HallM4ue 3aKII04EeHHOro Opaka;

— OCYXKICHUE JIMLIA Ha TOCTOsAHHOE De30paume;

— JJMLAM MPaBOCAaBHOIO0 M PUMCKO-KaTONHYECKOTO HUCIIOBEAaHUH 3anpeliaych
Opaku ¢ HexpucTHaHamu» [33].

«C oOpasosannem Kuebckoit Pycn W ¢ NMPUHATHEM XPUCTHAHCTBA CEMEHHBIC
OTHOUIEHUS CTaly PeryJIHpOBaTLCS Kak 0ObIYasiMM, TaK U HOpMaMHU IpaBa. Yxe npu
Ilerpe I cBETCKHM 3aKOH BHEC KOPPEKTHBBI B CEMEHHO-TIPaBOBBIE HHCTUTYTRI, CBOUM
Yxaszom Iletp 1 ot 3 anpenst 1702 r. OTMEHHNT COBEPLICHHE CTOBOPHBIX 3AINCEH,
3aCBH/ICTEILCTBOBAHHE HX KP EMOCTHBIM NOPAAKOM ¥ B3UMaHKE HEYCTOHKY 32 0TKa3 OT
3akmoveHus 6paka. Yka3 caenan akileHT Ha NIp UHIUIIE 10OPOBOIEHOCTY BCTYIIIEHUS B
Opak 1 cBoGoxny pazeroaa» [33:69].

B cemeliHOM 3aKOHOAATENBCTBE POCCHUHCKOrO rocyaapcrea B Hadance 19 Beka
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NPOUCXOIAT HEKOTOphle mepeMenbl. Yka3 oT 21 centsbps 1815 roaa rmacun, 4to
«CcBODOHAA XKEHIMHA, BCTynawluas B Opak ¢ KPErOCTHBIM, HE yTpauuBaja CBOIO
ceobony. XKeHa HHU3UIErO COCNOBUS MPUODpeTana noaoxeHue Myxa. CyecTBEHHbIE
BOTIPOCHI 33KJI10UEHHA Opaka, BONPOCH B3AUMOOTHOLICHUH CYNPYroB, poaAuTeneii u
AeTel No-TpexXHEMY OcTaBauch 0€3 n3MeHeHnH» [7].

B 1832 roay 6s111 yTBepikaeH CBOA 3aKOHOB, KOTOPLIL BCTYMWI B AelicTBUe B 1835
rogy. B Hero OpuiM BKITKOHEHBI BCE NEHCTBYIOUIME HOPMATHBHO-IIPABOBBIE aKTHI,
KOTOP bI€ ObIIM TP UHATE! 110 1825 r., COOTBETCTBEHHO, H 110 BOMIPOCaM ceMbH ¥ Gpaka. B
nepBoi yacti Toma X Ceoja «O npaBax u 0043aHHOCTAX CEMEHNCTBEHHBIX» [OBOPWIOCH
00 YCIIOBUSX U TTOP AJIKE 3aKITIOUeHUs Dpaxa.

Hs toro, uToOb! BCTYNHTh B OpauyHble OTHOILIEHUSA, TpeOOBANIOCH POAUTENLCKOE
cornacye. B OTHOLIEHHH BOCHHOCIYKAIMX U IpaXaaHCKUX Cny Kallux TpeboBasoch
COTJIacHe Ha4alIbCTBa.

«PoyxneHHbIe B 3aKOHHOM Opake 1eTH Hac/ieaoBany rnpasa poautencil. PoxaeHHbie
BHe OpaKka 1eTH Np aBamy Ha HKMYLIECTBO poauTeneil He obnanany. Ha pomutene 6pia
BO3/10€EHa 00A3aHHOCTD 10 COJAEP KaHMIO CBOMX ACTeH. B OTHOLIEHUH AETEH POAUTEN U
obranany  AeCMOTHHECKMMM TpaBaMi, MOIMAKW KX HakasblBaTb, MNPHMEHATH
UCTIP ABUTENbHBIE MED b, BILIOTH A0 Nepeaaun nog cya» [33; 1231

sl UMYIIECTBEHHBIX OTHOLIEHUH MEXIY POAUTENSMH U HEThMU XapaKTepeH
NIPUHIMIT Pa3aeabHOCTH UX MMYIIECTBAa. B 00S3aHHOCTH B3pOCHBIX JETEH BXOIUIO
COJIEpKaHUE CBOUX HYKIAIOLLMXCS P OAUTENICH.

«Ha npoTtsxenun scero XVIII B. Obl10 M371aHO OrpOMHOE KOJIHMYECTBO AP CKUX
YKa30B d NOCTaHOBieHMH CHHOJA, KOTOPBI€ BHOCHIM ONpeENeICHHbIC W3MEHEHUA B
ceMelHoe nparo. CHHOI BLINOMHAN 3aKOHOAATENbHYIO U cyAebry0 dyHKuMH, a ¢ 1805
roaa peueHne Bcex 6pakopa3BoIHbIX €1 BO3IArajJoch UMEHHO Ha AaHHBIM opraH. B
Poccnu nepkoRHBIH Opak Ol oTMeHEH B Ackadpe 1917 roga. Crates 1 ekpera BIIMIK
U CHKPCDCPoT118.12.1917r. «O rpaxxzaHckoM Opake, 0 A€TAX W O BEAEHUHU KHHUT
aKTOB COCTOSHHA», BMECTO LEPKOBHOTO BBEJACA EOWHCTBEHHO MPU3HABACMBIH
rpaxaaHckuil Opak. LlepkoBHBIN Opax Obln OOBABIEH HYACTHRIM ACIOM FPAXAaH, HEe
MOPOKAAIOWNM 0P MAKYECKHUX NpaB M 0013aHHOCTEH. Takum o06pa3om, cemba Oblna
otaenesa oT uepkBu. Ho Opaxu, 3aKilO4eHHBIE B LUEPKBM OO NPUHATHS AEKpETa,
NpU3HaBanuch aedcTBUTenbHBIMHU. 16 centsdpsa 1918 roxa ceccueli BUIUK PCOCP
Os1 mpuHAT Konteke 3axoHOB 00 akTax rpa)xaaHcKoro COCTos Hus, OpayHoM, CeMEHHOM
M OMNEKYHCKOM IIpaBe. 2TO TEPBBEIH KONEKC, KOTOPLIA pPEryjJHpOBAall CEMEHHBIE
OTHOWIECHUS. [laHHBIM JTOKYMEHTOM OTMEHW/IUCH MHOTOYHCICHHBIC NpENATCTBUA K
3AKIIIOYEHKIO Opaka, NpelyCMOTP EHHbIE CEMEHHBIM 3aKOHORATENBCTBOM POCCHICKON
MMIIEp HU. JIexp eT 3aKp MMl Ip MHUMIT eAMHOOpaUns, yCTaHOBUA OpayHbiil BO3pacT A4
My>X4uH — [8 jeT, A8 XEHIMMH — 16 5eT, 3anpeTun Opaky Mexay OJu3KuMu
POACTBEHHMKAMHM M JIMLAMH, KOTOPBIE YXE€ cOcTosad B Opake. YCTaHOBWIach
pa3AenbHOCTh UMYIIECTBA CYTIP YTOBR, HA OCHOBAHHHU KOTOP OM KaXKAbIM U3 HUX CHUTANCS
COOCTREHHUKOM TOTO HMYILECTBA, KOTOP 0€ BO BpeMs Opaxa OBI10 MpHOOpeTeEHO Ha €ro
cpeacraar» [26].

Hexperom BIIMK u CHK PCOCP Obino B3sTO noa oxpaHy 3akoHa Tpaso
P 0>KICHHBIX BHC Opaka ACTei, yCTaHaBIMBas, HTO OHH B CBOUX NpaBaXx U 0013aHHROCTAX
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C POAUTENSAMH 1P KPABHEHBI K POXK/AEHHBIM B Opake JeTsiM. Y CYNIpyroB Oblny p aBHbIE
npaBa 1 00s13aHHOCTHU B P CIIERUH CEMENHEBIX BOIIPOCOB,

Cynebupli mnopsanaok ©Obul NpenycMOTpeH M/  YCTAHOBASHHS OTLIOBCTBA.
[TonoxuTeabHOE pEIIEHUE Cy A2 B AAHHOM BOTP OCE 3aBUCENI0 OT TOTO, 1P 0XKHBAET JIHU
COBMECTHO C MaTepbiO pebEHKAa OTBETYMK, BEICT JIM COBMECTHOE X03aMcTBO. JKeHa
HMesa [P aBo Ha aTUMEHTBI BO BpeMs OEpEMEHHOCTH H B TEHEHHE TIOJIyTOpa JIET N0CIe
pOXIeHus pebeHka.

CemelinpiM konekcoM 1969 rona npoaHanu3HMpOBAHO ANMMEHTHOE OTHOLIEHHE
POMUTENIEH W JeTeH, APYruX WICHOB ceMpu. OnpeneneHsl Npapuaa, MOCBIIICHHbIE
NOP AAKY B3BICKAHUS Y YIIJIATEH AJIMMEHTOB. YKa3aHbl BUbI MaTep MATEHOH MOJAEP KKH
pebenka, TakMe Kak y4acTHE B AOMNOJHMTEIBHBIX Ha HEro pacxojax, BpEMEHHOE
B3BICKAHUE AJIMMEHTOB JI0 PACCMOTPEHHS [ieNia cyJoM. Pacurupusnics p a4 alMMEHTHBIX
0043aTENBCTB AP YTHX HICHOB CEMBHU [Ty TEM BKITFOUEHHA OTYNMA U MayeXH, AChIHKOB U
naa4epull, GpakTHYeCKUX BOCIUTATeNeH M MX BOCIMTAHHUKOB B KPYT NHIL, KOTOPbIE
JIOJIKHB! OBUIH BBITIONHATE aJJUMEHTHBIE 00532 HHOCTH.

Takum 0Gpa3zoM, B pOCCHHCKOM CEMEHHOM MNpaBe IPOU3OLUIM W3MEHEHHS NOj
BJIUAHUEM TEHACHLIMM P a3BUTHA OOLIECTBEHHBIX OTHOLIICHU,

s coXpaHeHus MHCTHUTYTa ceMbH U Opaxa 0cofoe 3HAUEHNE UMEET COXPaHEHHE
MHOTOBEKOBBIX CJIOKUBLINXCSA TP aAMLINOHHBIX P ABWII, OJJHO U3 KOTOP BIX — LUEHHOCTD
cembu. Kak [MOKa3bIBa€T aHalU3 UHCTOPHUU HCTOYHHKOB CeMeHHOro IpaBa,
BO3HMKHOBEHHE CEMEHHOro MpaBa M €ro PasBUTHUE CBA3AHO C YPOBHEM pa3BHUTUS
IKOHOMHUYECKOI'O CTPOS M OOHIECTBEHHOTO CO3HAHUS.

1.2 TlonaTune 6paKa 110 pOCCHIUCKOMY 3aKOHOAATENBCTRY H 3aKOHOAATEILCTBY
3apy0ekHbIX CTPaH

«CeMbsl — 3TO 3AIMILEHHOE 3aKOHOUATETHCTROM OOGBENUHEHME JIMI, KOTODPBIE
CBSI3aHbl MMYINECTBEHHBIMH W NHUYHBIMM  HEHMYIUECTBEHHBIMU [pABAMH W
o6asannocTaMu» [22;36]. « Takue o6beanHeHHs BOZHUKAOT HA OCHOBAHUAX P OCTBA,
3aKIroveHns Opaka, poXAeHUs TuG0 NMPUHATHS HeTeil Ha BOCIMTAHUE B YCIOBHAX
CEMbU B yCTAHAB/IMBAEMOM 3aKOHOM MTOPAIKE, LIENk KOTOPHIX 3aKI04YeHa B 3a60Te, 0
B3aMMHOH IMORAEPIKKE U NYXOBHO-HPABCTBCHHOM Pa3BUTHM BCEX WIEHOB CEMBH, YTO
CITY’KHT rapaHToM IMO3UTUBHOIO Pa3BUTHS U COXPaHHOCTH HalWy 1 oGuiecTra» [22;39].

B xauecTse OZHOrO M3 OCHOBAHWH CEMbM pACCMaTPHBAETCA CO3AIOUIMH
OOLIECTBEHHYIO CTPYKTYpPY ©Opak, B KOTOPOM TPOHCXOAMT BOCHPOU3IBOACTBO,
BOCIMTAHHE YETOBEKA KaK 4acTH obwectBa. CienoBatenbHO, Opak MOYKHO ONPEASIIHTh
«B KayeCTBE MEUCTBYMOWIEH chepbl, B KOTOPOM (DOPMHUPYETC OCHOBA XapakTepa
JIMYHOCTH, OTHOUIEHHUE €€ K TPYIY, HACHHBIM, KyIbTYPHBIM, MOPATEHBIM LIEHHOCTAM »
[26].

[To cyTn, «WHCTUTYT Opaka SBNSETCS IOPUIHYECKHM  MHCTUTYTOM W,
COOTBETCTBEHHO, UMEET CBOK NPABOBYIO Npupoay» [31; 136].

Cpenn yueHbIX, 3aHUMAIOIIMMHCH 3THM BOMPOCOM, HET €AMHCTBA B ONP EAC/ICHHH
FOP MAMYECKO N NP upo bl Opaka. MX 00beaAUHACT TONBKO TO, YTO «IJ1s OPUCTIPYACHUNH
NP eACTABIAOT HHTEPEC TC CTOP OHbI JKM3HEACATEIILHOCTY CEMB Y, KOTOPBICEMOIYT OBITb
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TIOABCPTHYTHI TP ABOBOMY peryupoBanuion [31;36].

HekoTopbie coBpeMeHHble NMpaBoBeabl B 061acTH GpauHbix NP aBOOTHOILEHUH
npuaepxuparoTcs MueHNA O.C. Uodde. O.C. Hodde yxassiBaer noa 6p akoM «HeKHi
BONEBOH W LESHATIPABIEHHBIN aKT, KOTOPLIH COBEpIIAETCS ¢ LENBIO [OPOJAUTD
ONMpPEACHCHHBIE MOCREACTBUA» [34;63]. C Tako# TO4KkM 3penus Opak CXOX
I'pa’XIaHCKOM CIENKOH.

Jlpyras rpynna y4eHelx CuMTaeT, 4To «BpaKk — 3T0 OOBIYHbBIH Tpa)AaHCKUA
aorosop» [21;136]. Tako¥ packnan xapakTepeH As1s 6paka B €Bp ONeicKux cTpaHax.

Mo wmuenuwo A.HW. 3aroposckoro, «Gpak — 310 HHCTUTYT 0CO60roO pona,
HOPMHPOBAHHBIM MPABOM TOXKW3HEHHBIN HONOBOM COH3 MYXYHHBl M KECHILMHEL,
(DakTH4ECKy10 OCHOBY Opaka COCTABASET COKHTENBCTBO MYXKUHHBI W IKEHILMHBI»
[31;211].

I'. @. lllepuieneBny cunTaeT, 410 GpaK — 310 «COI03 MY>KUMHBI ¥ KEHIIMHE] ¢ [ETHE
COXKHTENBCTBA, KOTOPBIH OCHOBaH Ha B3AWMHOM COTNALUEHMH W 3aKIIOYed B
YCTaHOBAEHHOH popMe» [58;319]. ABTop yKaspBaeT HA y CIOBHA, KOTOPBIM JOJIKEH
Y A0BJICTBOPATL Opax.

B ropuanueckom empicne K. I, [ToGeaoHocues onpenenser 6pak, Kak «COEAMHEHHE
MYXIHHBI M KCHILMHBI, OCBALIEHHOE OOIECTBEHHBIM CO3HAHHEM, T.€. MOJYYHBILICE
lopuandeckuit  Xapakrtep» [47;23]. «Bpak 3awmouaercs no JOTOBOPY: UM
BO30YK1ACTCS JOTOBOPHOE, 00A3aTENbCTBEHHOE OTHOLIEHHE, B KOTOPOM M XXEHa, H My X
B3aMMHO P HHUMAIOT Ha ceba o6a3anHocTUY [47;25].

B ceMelHOM 3aKOHOJATENBCTBE €CTh MHEHHE © TOM, YTO Opak aBnsercs
CIOPUAMYECKH O(OPMAEHHBIM CBOGOAHBIM ¥ AO0GPOBOILHBIM COKO30M MYXKUHHBI U
KEHILMHBD) [40; 56]. «3aKkoHHBIM Npu3HAETCA TONBKO Gpak, KOTOPHIH 3aKIIOUEH B
OpraHax 3allMCH aKTOB I'P AXKAAHCKOI0 COCTOSHUA» [40; 58],

«HMHeTUTY T Gpaka B ceMelHOM Ip aBE 3aHUMAET O1HO K3 LEHTP AJTbHbIX [TOJIOKEH Uil
NMOTOMY YTO WMMEET OCHOBOIOJIAraloliee 3HaUEeHHE LI BOSHUKHOBEHUS, H3MECHEHHS U
NPEKpaweHna CynpyXECKUX OTHOLIEHUR, a TAKXKe OTHOIIEHHA, CKIaIbIBaLIMXCS
MEXKIY YneHaMu cembn» [56; 135].

«Ilon Gpakom B TpaIMLIOHHOM CMBIC/IE IOHMMAETCA 106D OBOMb HbII CO103 MEXAY
MYXKYHHOH M KCHIULMHOM, KOTOPLI 3aperucTpUpOBaH B YCTAHOBICHHOM nopsnke ¢
LB AOCTHIKEHUS MOD allbHbIX, 1Y XOBHBIX M GU3HYECKHUX NOTpeGHOCTEN YenoBeka. B
CHIIy 0CODOH Creuupuky CeMEHHOTo 1paBa, Opak NMpeacTaBiseT coboil OoHO u3
HanboJjiee CIIOXKHBIX NPAaBOBBIX SBJEHHH, HE NOANAKILIHXCS ofwenp u3HaHHOMY
nerasbHOMY onpeenennion [40;49].

Onpejienenne 6paxa He yKa3aHo HM B OJHOM 3aKOHOAATENBHOM aKTe. Poccuiickoe
3aKOHOMATEIBCTBO U 3aKOHOIATEIbCTBO 3apy O HBIX CTPaH HE COACPKKT OTIP e1eTeHN e
Opaxa. YCnoBHs BCTYTUICHHSA B 6pak, yCIOBHS 1P eKpalleHIs Opaka M IpU3HaHHE €ro
HEIEHCTBUTENILHBIM P ETNAMEHTHP YIOTCS HALMOHAbHBIMH 3aKOHAMH.

Teopus cemeliHoro mpaBa ompefenser 6Opak, «Kak norosop (cmenky),
J0OPOBONBHBIA TIOKH3HEHHBIH CO103 NGO MAapTHEPCTBO» [27; 96]. «3T10 caenka,
KOTOpas noJApasyMeBacT, YTO OTHOILUEHMA MEXAy OyayLHMMU CYNPYraMy SBASOTCS
AOTOBOPHBIMH. CTOPOHBI Ha OCHOBE B3AHMHOI'0 COTJIACHS OTIPEEAIOT CBOM By Ay I He
paBa ¥ 00438 HHOCTH. 3aKi1ouas GpauHEI 10r0BOP, CTOP OHbI 3aKPENIAIOT NP A BOBOT
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PEXKHUM CBOETO UMYyLLECTBA» [27; 98].

B Teopun npushaercs, uto Opak — 3T0 «OpUAMYECKM OMDOPMICHHBIH COI03
MYXIHMHbB! M JKEHIUMHBI, HANPABNEHHLIH Ha CO3JAHUE CEeMbH ¥ M eAIONararomuii
COBMECTHOE NpOXHUBAHWC M BeAeHHME 0o0wIero xos3sicrea. McknioueHre COCTaBILIOT
HCKOTOPbLIE MYCYTbMAHCKHE CTPaHbl, KOTOPbLIE JOMYCKAIOT MHOTOXEHCTRO, U
OTHETbHEIE EBPOTICHCKHE CTP AHbI, B KOTOPBIX 3aKOHOIATENBHO Pa3peIleHb! O THOTIO Abie
6paki. [IpUMEHNTENBHO K TAKUM CI1yHasM CNOBO «GpaK» MOXKET W He NP UMEHATHCA»
[38;256]. B xauecTBe p HMEPa MOKHO [IPHBECTH 3aKOH O TP aXKIaHCKOM Nap THEPCTRE,
BCTYNUBIIMK B cuily B Benuko6putanun 5 nexaGps 2005 roaa. 3akou peryaupyer
B3aUMOOTHOLIEHHUSA O JHOIOJBIX M1ap.

«O1inune Mexx 1y 6pakom ¥ rpaiaHCKUM TTapTHEPCTBOM COCTOAT B TOM, YTO Opak
MOKET OBITh 3aK/THOMEH TOJBKO B HEPKBU (XOTA B CPEACTBAX MACCOBOI MHDOpMaLUH
coobilaeTcs 0 MEPBBIX CNywasX BEHYAHWS ONHONOMBIX [ap), a rpaxIaHCKOe
NApTHEPCTBO PETUCTPUPYETCA TONBKO B TPa¥IaHCKOM YUPEXKIEHHU (TJIaBHBIM
00pa3om, MIpuK, TOPOACKOM coBete). Bpak cunTaercs 3aKIIOUeHHBIM NOCTe 06MeHa
Opauyrommxcs yCTHBIMM OGelanuamMu. [paxIaHckoe e napTHEPCTBO Tpebyer
noanuceit 060MX YIEHOB COK03a Ha CBUIETENBCTBE O perucTpaimim» [38; 123].

bpax — CII0HOC SBIEHHUE B TIPABE, €T0 MOXKHO NP OAHATH3UPOBATS C TOUKH 3P EHUS
ApYr¥X 3HaueHMH. «bpak, Kak [opuanueckuit (daxt, npencraBaser coboi
Pa3HOBHIOHOCTEL AKTOB IPaKJaHCKOTO COCTOSHMS, KOTOP bIH ITOIIEKAT 0043aTENbHOM
FOCyAapCTBCHHOH pErucTpalliy B YHONHOMOYEHHBIX OpTaHaxX. 3akmdecHue OGpaxa
MEKAY CTOPOHAMH O3HAYACT BO3HMKHOBEHHE MEXIY HUMH OPavyHO-CEMEHHBIX
OTHOLUCHHI, 8 PaCTOpikeHHe Op aKka — 3TO NP eKPALLEHHE THUHBIX HEUMYIECTBEHHBIX H
MMYIHECTBEHHBIX OTHOLUICHUH MEX Y cynpyramu» [37; [35].

C apyroit ctopoHsl, Gpak paccMaTpUBAIOT, KAK [PABOOTHOLLEHHE: Opak — 310
«YPEryupOBaHHOE HOPMaMH CEMEHHOro MpaBa, OOLIECTBEHHBIE OTHOILIEHHMS, THe
KaXIblli M3 CynpyroB o061afaeT KOMIUIEKCOM MMYIUIECTBEHHBIX M JHYHBIX
HEMMYIECTBEHHBIX NpaB M ofasaHHocTed» [20; 264). OnHako He BCE OTHOLUCHHA,
BO3HUKAIOWHE MEXKAY CYNPYTaMH, YPEryJIUPOBaHbl CEMENHBIM 3aKOHOAATENLCTBOM .
Tak, k IpuMepy, BOTIPOCHI, CBA3AHHBIE C YOOPKOIt KBAPTUPBI, NOXOAAMH B MATra3HH
BBIXOAAT U3 Chepbl MPABOBOrO PEryinpoBanus. JlaHHble BOMPOCH ONpEAETIOTCS
CyfpyramMu CamocTosTenbHO. Kak npaBuio, UMEHHO MMYLIECTBEHHBIE OTHOIUEHWS
yperynuposansl. M, B-Tpethux, 6pax paccMaTpHBAIOT «Kak HHCTUTYT CEMENHOTO npasa,
TO €CTh 000COG/IEHHYIO IP YTy B3aHMOCBS3aHHBIX HOPM, P ETYITHD YEOLUX KOHKPETHbI
BUA 0OIUCCTBEHHBIX OTHOLICHUHN — Gpak» [20; 272].

MHorue aBTOpEI BBLAENAIOT TAKYH0 KATErOPHIO, KAK CyOHHCTHTYT. K HEMY OTHOCAT
CYOHHCTUTYT 3aKioueHus Opaxa, CyGMHCTHTYT pacTOPKEHHUS Opaxa.

PaccMoTp eHHBlE pasHble BIMIAAB U CYX/IEHHS O TIPABOBON KOHCTD YKIUH Opaxa
MMOKA3LIBAIOT, 4TO OPaK ABNACTCA OIHUM U3 CAMBIX CIOKHBIX TP ABOBBIX SIBJEHHIA,

Odopmaenve 6paka 1o 3ap yGeKHOMY NP aBy MOKET OCYLIECTBISTHCS B pPa3MUYHBIX
(opmax. «cTopryecku CHOXUINCH CIENYIOIIHE dopmel Opaka: ['paknanckas dopma
saxmouenus Opaka (PP, ®PI, Opanuns), koTopas noapasyMeBaer 0043aTeNbHY10
FOCYJapCTBEHHYIO PErMCTPALIMIO JIUL, XKeNarolMX BCeTynuTs B Opak. Kak npasmuno,
TakiMH opranamu shictynaloT 3AI'C wav opranel MeCTHOrO caMoOymnpaBieHus (K
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npumepy, Bo PpaHuMy TAKHM OpFaHOM ABIACTCA MIp U )» [47; 23],

Penurnosnas Gopma saxniouenia Gpaxa Ip elycMoTpeHa B Hpake, Upane, Uzpanne,
Takas dopma 3axmouenus OGpaka mpucymia cTpaHam MYCYJIbMAHCKOTO
(byHAaMeHTaNH3Ma B CUITy OCOOEHHOCTH WX FOCYAApPCTBA, FAE PeMIHO3HbIE HOP MBI
HIparoT OFPOMHYIO pOJib M ONP EAENSIOT fIp aBo. [laHHas ¢popma Gpaka noapasymenaer,
YTO «OpaK HNOJDKHBI 3aKII0HATh [0 PENHTHO3HOMY 06pAay, KaK [PaBHIIO, B Xpame
(Lepxose, Meuets, Cunarora)» [47; 23]. K npuMepy, B KauecTse BAXKHOTO YCIOBUA
3aKTI09eHNA Opaka B K3p anne ABIAETCS Ip HHANIEKHOCTE K P &NHIHO3HOH o6 nimHe.

«Ecan 0aMH M3 CynpyroB XpHCTHAHUH, 8 APYTOH MYCYIbMAaHHH, TO TaKOH Opak
HCBO3MOXKHO  3apErUCTPHPOBAThE. bBpakn Mexay eBpesMH W WHOCTpaHHBIMH
IpakAaHaMH TOKE 3ap ErHCTPHPOBATE HeNb3s. CBALICHHUK, TP OBOASILUEA LEP EMOHHUIO
bpakocoueTanus, 06513aTENLHO AOIKEH UMETh MPARO Ha 3aKIII0UEHHE TAKOTO npasa.
OcobennocTbr0 RaHHOH (GOpMEI 6paka CYUUTACTCS TO, YTO MOCHE €0 3AKIIOUCHHS
HEODXOAMMO OBPATHTLCS B FOCYAAp CTBEHHBIN OPTaH T MOTyYeHHs opuuManbHOro
CBHIETENILCTRA O 3aKJIFOUEHNH Opakax [24; 234].

TpeGosannsa, npegbsABAsicMble K  PEIMFMO3HBIM  OpakaM, 3aBHCST  OT
aAMUHMCTPATUBHON  OONACTH  NPOXKWBAHMS  3afABHTENs WIAM  €r0  PENUruu.
AnvTepHatusHas Qopma Opaka, Hanpumep, B Mcmauuwm, BenukoOpuranuu,
NOAPasyMEBACT BO3MOYKHOCTE 3aKITFOUECHHUS P ETMTHO3HOTO M P ask{aHCKOTo Bpaka.

B coorserctBum ¢ I'paxkaanckum konexcom UcnaHuu «Gpak MOXeT GbITh 3aKNI04eH
NEpEA Cy AbEH, MIPOM MJIH Y MONHOMOYCHHBIM JIMLOM, 4 TAKKE B P E€TUTMO3HO i dopme,
KOTOpas yCTaHOB/ICHA 3aKOHOM. CMeluanHas popma Opaka, KOTOpas Ip aKTUKYETCA B
cTpaHax JlaTnHCkoH AMEpHKH, NOApasyMeBaer O0A3ATENEHYIO TPaKIAHCKYI0 M
pennruosHyro opmy dpakar [34;125).

«OcobeHHocThIo Gpaka B CTpaHAX MYCYIbMAHCKOrO (hyHIAMEHTAIH3MA SBJIACTCS
HaJIMMUC  MHOTOXCHCTBA W pErylupoBaHWEe OpauHO-ceMEHHBIX  OTHOINEHMIT
penvur1o3HbIME HopMaMH. 1pu BeTyruiennn 8 Takol pak mo ofuleMy HpaBuIy Myx
00s13aH OJJMHAKOBO OGECTIEYHTD BCEX CBOUX KeH. Bee COAEP KAHUE CBOCH XKEHBI (XKEH)
JOXKHTCS HA 11€HH MYXK4YHUHBL, U B CJTYYagE, €CMIH OH HE B COCTOAHNM OBecneuuTs ee (1x),
TO €My HC MO3BOJIMTEC/IBHO BCTYNHATh B OpayHble OTHOLIGHMS. 3afpemaroTcs aobble
n06pauHble OTHOWEHNS MEX/y OYAYUINMH CYTPYFaMy, a TaKKe OTHOLICHHS MEKIY
POACTBEHHUKAMH. Elue 04HOH 0COOEHHOCTRIO ABAAETCS TO, YTO OTEl MMEET NPABO B
NEp BBl pa3 caM BBLAABATH CBOIO A0Ub 3aMY X, 1aKe IPOTHUB €€ BOIM» [23; 144].

B ominumne 0T MHOTHX €BP OMEHCKUX CTPAH M CKITaAbIBAIOLLUAXCS MHTErp aUMOHHBIX
NpOLECCOB B CEMEHHOM  3AKOHOAATENbCTBE  CTPAHbl  MYCY/AbMAHCKOTO
(pyHIaMeHTanM3Ma HE TONBKO OTBEPTAIOT OMLHOIOJbIE Opaku, HO OHM eule U
3aK/IO4YCHHE TAaKOTO Opaxa sBJAETCA YrOJOBHBIM NP ECTYILIEHHEM. B Lenom, NouTH B
Ka)IO0M p eJIMTHO3HOM FOCY 1apCTBE B TOH MIIH UHOMN Mep € )XCHLIMHbI Op ¥ BCTY N EH MU
Opak CUNBHO OVCKpHMMHHMPYIOTCA. B cTpaHax TOTAJIMTAPHOTO coLpanusma 6pauHo-
CeMelHble OTHOWEHWS PEryJIMpYIOTCS 10 yCTOsBLIEHCS Mogeny. Kak NpaBHIlo, 3TO
TpanuLIMOHHasA GOpMa, B KOTOp o Gpak otopMnsierca B opranax SAIC.

Mmuorye esponeiickie cTpaHbl YXOAAT OT TUTIOP aTHCTHYECKOH MOAETH OpadHbIX
OTHOLUEHHUH, KOTOPasi 101pa3y MEBAET 103K N3HEHHBIN CO103 MY KUHHb] H EHI{HHDI.

Muenie M. B. AHTOKONBCKO: «B HACTOSLIIEE B €M1 TP OCIEKHBASTCH TCHAEHIMA,
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4T0 B Oyayluem Opauyroniumcs GyReT AaHA BOIMOKHOCTb ¢ TTOMOLIBIO AOroBopa
Beibpate Ty Monens Gpaka, KOTOPYIO OHM CYMTAIOT s cebs NpHEeMIIEMOH, a
TOCYIapCTBO, B CBOO OUEpe/ib, OYAET IHIUb PETUCTPHPOBATE UX BRIGOP» [14; 46].

I[TapTHEPCTBO — 3TO COIO3 ABYX JHI C PaBHBIMMU MpaBaMH, OJHOIOJBIX HIIH
pasHononsiX. [1apTHepCTBO Henb3s oTHectH K Gpaky. IlapTHepcTso perynupyercs
HaLHOHANBHLIMH 3aKOHAMH.

[TaprHepcTBO — 970 HOBBIH THII GPAYHOTO COIO3a ABAALATOTO CTOTETHS. DTOT THII
BBI3BIBACT NPOGJEMBl IO BONPOCAM HACHEAOBAHMS, MEHCHOHHOTO OGeCneueHus .
HamionanbHble 3aKOHBl yKa3bIBAIOT, 4TO Opak 3aKir4acTcs MEXIY MYKUHUHOW U
KEHIMHO M, CIIe0BaTENbHO, CO31aHNE AP THEPCTBA P EILIHITO 3Ty ipodnemy.

B CLLA n HexoTOpBIX cTpaHax EBpomneiickoro co03a NosBHINCE CeMeliHbIe COMO3HI,
KOTOPBIC K OpaKy He OTHOCATCH, HO pa3peIaloT PETUCTPALMIO OAHOMNOMBIX OpaKoB.
Harnp simep, lseituapckuit 3akoH 0 3ap erncTpUpoBaHHbIX TPaKOAaHCKHX NTapTHEPCTBAX
OAHOIMOJILIX AP PEryaHpyeT Takoe nap THepcTso. CrenoBaTenbHo, Tep MUH «Gpaky K
OIHOIOJIBIM CEMEHHBIM COFO3aM SIBISETCS HE BEP HIM.

PacemoTtpnm Buasl map THepeTBa. K npumepy, «3aperucTPUPOBAHHOE NAP THEPCTBO
MOAPa3yMEBACT COI03 MEXAY MY KUMHON U JKEHLUMHOMN, KOTOP bIH OCHOBAH Ha I0TOBOpE
O COBMECTHOH u3HKH 6e3 odopmieHHs OpadHbIX OTHOWeEHUH. [IOXKHIHEHHOE
IMapTHEPCTBO, KOTOPOE OBLTO BBeNeHO 3akoHoM DPI™ «O nokU3HEHHOM MapTHEPCTRE B
2001 r.», npeanonaraer oQoOpMICHHUE OMHOTIONBIMH napaMM CeMeHHOro COoK3a B
YCIIOBHAX 3aMpera O/IHONOABIX OPaKOM HALIMORANBHBIM 3aKOHOM [23 ],

CounanbHO-3KOHOMUYECKOE 1P THEPCTBO OTIP EENSET IIPaBO COBEPUICHHONETHUX
CyOBEKTOB, OXHOMOMBIX U PA3HOUONbIX, 3AKITHOUATH I'P aXXAAHCKO-TIPaBOBOI 1OTOBOP O
COBMECTHOM NP OXKUBAHUH, LIENTb KOTOPOr0 — OPrakMu3aLys COBMECTHO M KH3HU. Takoe
MapTHEPCTBO ObLIO BBeAero Bo Ppanuuu B 1999 rogy NaKTOM Tpa)kKAaHCKOH
COMMAAPHOCTH. B Takom mnapTHepcTBe CyGbekThl pPEryIMpYIOT TONLKO CBOH
HMYIECTBEHHbIE OTHOLIEHMS A0OBOPOM. Mexay p OACTBEHHHKAMY 32K aTh TAKO i
JOTOBOP HEJL3.

[Tox MECTHBIM Map THEPCTBOM MOHMMAETCS OAHONONBIA HIH TP aAHLHOHHBIH COKO3
6e3 npas 1 o6s3anHocTelt. TIpouece perucTpaunn Takoro NApTHEPCTBA NP OUCKXOJUT
OpTaHOM MECTHOH BITaCTH. CBOE pACTIPOCTPAHEHHE MECTHOE AP THEPCTBO TIOJIYYUTIO B
AHTIMK H HeKoTOop bix WTaTax CLIA.

«PervoHaneHOE NMapTHEPCTBO MOAPa3yMeBacT TAKOH BHA C0103a, B KOTOPOM
COBEPIICHHOJICTHME /1MUA ONHOr0 nona 0e3 BCTYIUIEHHs B Gpak MOryT 3aKIIYHThH
AOrOBOP O COBMECTHOM U3HU. JlaHHbBIH BUA AP THEPCTBA NP UMeHsieTes B iTaTe Hbto-
X5MNuMp, HO B AanbHEHLIEM OH JEFaNH30Ba 0HOIObIE Opaku, M TaKKe cor3bl ObIIN
npeobpasosanbl B Opakuy» [43;13].

B cewmeiitoe 3akoHOMATENBCTBO MHCTUTYT MmapTHepCcTBa OB BBEHEH H3-3a
H3MEHEHWH B HEKOTOPBIX 3aMafHbIX CTPaHAX TPaAHLKH O Opake. IlapTHepcTBO MO
OTHOUICHHIO kK OpaKy BICTYNACT aNbTepHATUBON IS OMHOMONBIX cropoH. B Poccun
Map THEPCTBO He NP €Ay CMOTPEHO.

«CoXuTeNbCTBO, Kak (opma Opaka, npencraBaser (paxTHUECKOE COBMECTHOE
NPOXKHBAHUC HE COCTOALIMMHM B Gpake sMUaMM B TeYeHHE JUIMTENLHOTO NepHoAR
Bpemenn. Takas Qopma mnony4mna CBOe PacHpOCTPAHEHHE B 3aKOHOXATEIHCTBE
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Hunepnanznos, ®panumu, benbruuy» [29; 52]. B Poccum COXRUTENLCTBO TOXKE HE HALIJIO
CBOCTO HA3HAYCHMS, U CUUTACTCS, KAK QUKTHBHbBIE OpayHbIe OTHOLIEHNS.

«B  Hexotophix mratax CIUA 1pocToe COXUTENBCTBO MO  HCTEYEHUU
OTIPEAEACHHOIO CpOKa COBMECTHOM KM3HHM Ja€T BO3IMOXHOCTh Cydy YCTAHOBHMTD
Np EUEIEHT [P €3y MIILIM 32KOHHOTO Opakax [23; 36].

1.3 UcTouHMKH NPAaBOBOTO PEryIMpoBaHus 3aKaI04eHus GpaKa

Cornacio  Koxetutyunn P®d, «cemeifHOe 3aKOHOHATENbCTBO POCCHICKON
Denepauri Hax0AUTCA B COBMECTHOM BeAeHHH Poccuiickoit denepartun u cyOBEKTOR
Denepaunu. O6 stom peus uaer B nyHkre | craThy 72 KonetuTyn POy [1].

Takum oOpa3om, ceMelHOE 3aKOHOMATENBCTRBO, KAK MCTOYHHMK CEMEHHOTO npaea
Poceniickolt ®enepaumu, obnamaer onpenenennoli cnemudukoi. CrexoBaTenbHo,
«CEMEHHO-TIP aBOBBIC AKTbI MOTY T TP HHHMATECS HE TOJILKO Ha (helep abHOM YP OBHE, HO
M Ha yposHe cyObekToB Poccwuiickoil @enepanun» [1]. Heo6XoauMoCTs NpHHATHSA
NaHHOHA HOPMbI OOYCAOBIEHA TEM, YTO MPH PEryNHpOBAHHU CeMENHHbIX OTHOLIEHMIH
HYKHO 6paTh BO BHUMAHME MECTHBIE OOBINaK H 0COBGEHHOCTH, KOTOPbIE CYIIECTBY IOT B
pa3HbIX peruoHax Poccun.

B ponn OCHOBHOrO NpaBOBOTO aKkTa, KOTOPBIM DErNAMEHTHpYET CeMelHbIe
OTHOWICHNA B Poccuy, BeIcTymaeT CemedHblil koxexe Poccuitckoit depepamuu [7],
npHHATHIH ['ocynapcteennoit ymoit PO 8 aexabpsa 1995 rosa, RBeICHHEIN B NeHCTBHE
¢ 1 mapra 1996 rozaa. B CemeltnoM kozekce PO 3aktouenuio 6p aky mocssuiex pasnen
BTOPOH.

HeficTytonee cemeifHoe 3aKOHONATENLCTBO 3aKPEIUIACT 061Iee NPABKIO, CMBICI
KOTOpOrO COCTOMT B TOM, YTO (hOpMa M IIOPAII0K 3aK/I04EHUS Opaka Ha TePP UTOPHN
Poccuiickoit Deaepaium onpeaenstoTes 3akoHoaTensereoM Poceniickoit e epalnuu
(myHKT nIepBei cTaThst 156 CeMedinoro konexca PD).

Yenosua 3akmouenus GpakoB ¢ MHOCTPAHHBIMH IPaXJAHAMH HA TEP PUTOP MU
Pocenn onpenensiorea ajis Kaxn0ro U3 L, BCTYNAKOLIKX B 6D aK, 3aKOHOAATENbCTBOM
roCyaapcTsa, TpaxaaHWHOM KOTOPOTO JIMLO ABJAETCA (IYHKT BTOPOH cTaths 156
Cemeiinoro konexca P®). Ilpu saknroueHun 6paka pOCCHICKOro TPaXNaHWHa ¢
FpaXXAaHKOW ADMEHUH B OTHOLIGHHH NOCTENHEH JOMKHBI ObITh COBJIOLEHBI
TpeGOBAHHS 3aKOHOMATENBCTBE PECNYOINKH ApPMEHMS O OpauHOM BO3pacre,
HEOOXOAMMOCTH COIJIaCHsl Ha BCTYIUICHHE B OpaK, NMPENSTCTBHAX K Opaky, a B
OTHOWIEHHH POCCHUMCKOro rpakiaHuHa — tpebosanus crateit 12-15 Cemelinoro
konekca PP,

Tax xak npagoBoe perynupoBaHue GpaqnbiX OTHOIIEHHUHA — 3TO HCKIIOUNTENbLHOE
BCZICHHE I'OCY1apCTBRA, P ENNTHO3HbIN 00pAN 3aKiTIoueHns Gp aka He HMEET NIPaBOBOTO
3HAYCHHWA, OH HE Hamed oTpakkeHus B CemelHOM koxekce P®d. Bmecre ¢ Tem
P EJTMTHO3HEBIE Op aKM MOTJIU OBITh TP UPABHEHEI K OpaKaM 3aperucTpHp OBAHHEIM, eCITH
OHH OBIIK COBEPINEHBI 00 00PAa30BaHMA WM BOCCTAHOBJIEHUS COBETCKMX OpraHoB
3aItHCH aKTOB I'P aXAaHCKOT'O COCTOSTHHS. DTO HCKII0YEHUE A0y CKAM0Ch B OTHO LIEHU U
P eI HO3HbIX 0O PSAA0B, COBEP LUEHHBIX HA TEP pUTOPHH GriBLIEl Poccuiickoi UMIIEP UM
10 Okrafpbekoit pesosionuu 1917 roaa mny B nep MO Ip a)KAAHCKOH BOHHBI
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C dakTHaeckuMy OpayHLIMH OTHOLIEHUAMH MY KYHHBL Y JKEHITMHb!, He3aBUCHMO OT
HX [P OXO/DKUTETbHOCTH, Ka KX -INOO0 10p MANYECKUX MTOCAEACTBHI 3aKOH HE CBA3BIBAET,

IoHATUSA «IIpaBOCIIOCOOHOCTEY, «AEECHOCOBHOCTEY, «AOTOBOPY» , «0OA3aTEITLCTBON
H HEKOTOPBIC Apyriue, HeoOX0AMMbIE B NPOLECCe 3akiloYeHus Gpaka, CoAepsKaTes B
I'p @ /1aHCKOM 3aKOHOAATENbCTBE. X TP aBOBOE p erymMMpOBaHIE COAEPKUTCA B HOP Ma X
cT. cr. 18,21, 153,195, 307 I'paknanckoro koexca P [3]. 3auactyio npu pemerun
BOTIpOCa O 32K T CHNH, HCTIOTHEHHH, PACTOP/KEHHHN OpaiHOTO JOTr0BOpa NP UMEHSAKOTCS
nonoxenus 'K PO o rpaxnancko-npaBoBbIX 10r0BOPAX M CAETKAX.

HeobxoanMocTb  nmpuMeHeHus nosnoxenuil I'paxamaHckoro  xoxekca Pd
NPERYCMOTPEHA MONOXKEHUAMU MYHKTA 2 cTaThbd 43, mynkTa [ cTathbyu 44, nyukra |
crathy 100, nynkra 1 cratbu 101 Cemeltnoro konekca PO.

3aKOHOAATENBCTBO, PEryIUPYIOINEE 3aKNIOUEHHE Opaka, BKIIOYACT HE TONBKO
KoJeke, HO ¥ NpUHUMaeMble B COOTBETCTBHY C HUM Apyrue deaepanbHbie 3aKoHbL K
HX YHCTY OTHOCHTCS aKT, pEry1MpyIoLL i 3aKiIoueHKe Opaka, 3To DeaepanbHbii 3aKoH
oT 15 HOsbps 1997 1. «O6 axTax rpamIaHCKOro cocTOSHHs» [9)].

K cemeliHoMy 3aKOHONATENLCTBY TAKIKE OTHOCATCS 32KOHBI Cy GbekToB PoccuitcKo it
Qenepaunn, KOTOPBIE DPErylnupyHOT, NpeXAE BCETO, CeMeRHbIE OTHOIIEHUS O
BONpOCAaM, HEMOCPEACTBEHHO OTHECEHHbIM K BEIACHUIO CyOBEKTOB Poccuiickoil
Genepauyn. K HUM, B 4aCTHOCTH, OTHOCHTCS: YCTAHOBJIEHUE NOP AIKA H YCIOBUH, NpHU
HATUI UK KOTOP bIX BCTYTJICHHE B OpaK MOKET OBITH paspelicHo B BUJIE UCKITIOUEHUS 110
AOCTHKEHHMS BO3PACTA WieCTHAALATH et (MYHKT 2 cTaThy |13 Cemelinoro koaexca PD);
BRIOOD Cynpyramu haMuIuy 0p ¥ 3aKi1iodeHnd 6paka (MyHKT | craThu 32 CeMmeHRBoro
Konekca P@).

CyObekter PD uMeOT npaso MpUHMMAThL 3aKOHBI, PErynup yioiue cemeinHsle
OTHOIICHHS NO BOTIPOCAM, OTHECEHHBIM K BEHACHHIO CyOnexToB CeMeitHoro xomekca
P®. besycnosroe TpeGoBarie — HOP MBI CEMEHHOTO NP aBa, COAepXKalinecs B 3aKoHaxX
cyOwexToB PD, n0imkHb cooTBeTCTBOBaTL CeMeiHOMY kojaekcy P®. Unmocrpanueit
TAKOIo Cly4as MOXET CITY)KATh YacTsh 2 yHkTa 2 crarsu 13 CemeltHoro kogexca P®:
MOp AA0K 11 yCJIOBHUA, TIPH HATUYHK KOTOPBIX BCTYTIJIEHHE B OPAK B BUAE UCKITIOYEHUS C
YHYETOM 0COOBIX OOCTOSTENLCTB MOKET GBITh PA3PELWEHO 10 AOCTHKEHUS BO3PACTa
16 net, MOTYT GbITE yCTaHOBIIEHBI 3aKOHAMH Cy6bekTOR PD. 3aKOHO AaTEbHbIC OpraHk!
cy6bextos PO Brpase ycTaHOBUTE NOPALOK H YCIOBUS, TP H HANTHUHH KOTOPBIX MOXET
OBITh 1aHO pa3pellicHHE Ha 3aKITI0Y eHHE 6P aKa JTHLIOM, HE OCTUIIIINM BO3pacTa 1 6 et
C yH4ETOM 0CO0bIX 0BCTORTENLCTB.

OcHoBanueM Ans TOCYNapCTBEHHON PErucTPaLUy 3aKTIOUEHHS Opaka sBasercs
IOMaHHOC B OpTaH 3aIMCH AKTOB IPaX/AaHCKOTO COCTOS HASA COBMECTHOE 3asBACHHE JTHL,
KOTOPbIC HAMEPEBAIOTCsl BCTYNUTH B Opak. COBMECTHOE 3aABACHHUE O 3AKITIOYEHHH
Opaxa JinL, BCTynaromux B Opak, MOAAETCs B OPraH 3aliCH aKTOB rpaxaaHCKoro
COCTOAHMA Ha OnaHke CcTporoit GopMbl, YTBEPXACHHOH I[lOCTAHOBIEHHEM
NMpasurensersa PO o131 oktabps 1998 1. Ne 1274 «O6 yTeepxacHun tdhopm OnaHKOB
3aABJIEHUH O rOCY AapCTBEHHOH P EruCTPaLliy aKTOB IP &K LAHCKOTO COCTOSHUS, CNpaBOK
H HMHBIX JNOKYMEHTOB, IMOATBEPKIAAIOUIMX TOCYapCTBEHHYIO PErHCTpalHI0 aKTOR
I'PAXKAAHCKOTrO COCTOAHUAR, C YKA3aHHEM BCEX CBEAGHHH, MPENYCMOTPEHHBIX CTATbEH
26 3akoHa «O6 axTax rpaxAaHCKOr0 COCTOSHHSY.
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CraTbeit 25 3axoHa 06 aKTax Ipax/aaHCKOro COCTOSHHUS YCTaHaBJIMBAETCA NPaBUIIO,
B COOTBETCTBHM C KOTOPBIM JIMUA, XKENAKOLIME BCTYNHTb B Opak, MMEIOT NpPaBo
06paTUTLCH B IF000H OPTaH 3aITHCH 2KTOB I'P A AAHCKOTO COCTOMHUS, pacmonoXeHHbI it
Ha TeppuTOpHH Poccuiickoi Dejepaunu, 15 TOCY,1apCTBEHHOM p ernctpaLmn 6paxa.

Tawxke K aKTam, peryaupyOLHM 3akiroueHre Gpaka, MOXKHO OTHeCTH HanoToBbl i
konexe P® [B]). Cratee#t 333.26 Hanorosoro kogekca PO 3a rocyap CTBECHHYIO
P €THCTP AHMIO 3aKITFOYEHHs Opaka, BXIIK04as BEIAATY CBHIETEIbLCTRA, TP EAYCMOTpEHA
TOCIIOLINHA,

Takum 06pa3oM, BBIACHWIM, Y4TO 3aKiIIOYeHHe Gpaka — 3TO NpOLECC, KOTOPBIH
HaNpaB/ICH Ha BCTYTUICHHE B COKO3 [ABYX PA3HOMONBIX CTOPOH B YCTAHOBJIEHHOM
ACHCTBYIOLEM 32KOHOAATENLCTBOM ITOP SAKE.

3aKOHOJATENLCTBO O OpaKe M CeMbe HaCTO OTHOCAT K YMCTY TPaAHLHOHHBIX,
[OCTATOHO CTAOMILHEIX OTpAciel npasa, KOTOPHIE AKOBHI He HAXOAATCA B NP IMOH
KOHBIOHKTYPHOH 3aBHCHMOCTH OT IIEpeMEH B rocyaapcrtse M obuectse. B
ONPEAETEHHOH CTEMCHH TO TaK, [IOCKOJIBKY B PE3YJIbTATE JISLILET0CA BEKAMY ApoLecca
pa3BUTUA Opa4vHO-CeMEHHBIX OTHOILUEHHUH, KOTOPbIE PEryIHpOBalNCh, B YACTHOCTH,
HOpMaM# CEMEHHOTO Mpapa, NOABUINCH YCTOHUUBBLIE HOPMbI MOBEIEHUS B CEMBE.
YKpeIUieHHe, pacliupenne NpaBoBblX rapasTHil 3aUMTE TIpaB Cy&beKTOB HpauHo-
CEMEHHBIX OTHOLIEHMUH — 3TO BENICHHE BP EMEHH.

M3meHeHUe COLHANBHO-DKOHOMHUECKOT0 CTP 05 OBLIECTBA, BO3BPAT OT COLMANH3MA
K KanuTajau3My noTpefOBain CyIUECTBEHHOTO M3MEHEHHS 3aKOHOLATENBCTBA, B TOM
YUCJIE W CEMEHHOTO, YTO M 6BIIO OCYIECTBIEHO IOCPEACTBOM NpHUHATHA B 1995 1.
CemeidiHoro xoaexca Pd.

Brizoani no pazgeny 1

Taxum 06pasom, HoABeSeM HTOFH 10 IEPBOMY pa3Ieny.

B cemefiHom 3akoHOATENBCTBE HHCTUTYTY GpaKa OTBEACHO LEHTPalbHOE MECTO.
Huernryt G6paka uMeeT OTpOMHOE 3HAuEGHME JUIA BO3ZHHKHOBEHMS, H3MEHEHMS M
NPEKPALUEHHUS  CYTIPYKECKMX OTHOWICHMH, @ TaroKe OTHOWIEHHMN, KOTOpEIE
CKJIAABIBAKOTCA MEXIY YIEHAMH CEMBH.

3aKOHOAATENbCTBO HALUEH CTPAHBI M 3aKOHOAATENBCTBO 3apyOEeKHBIX CTpaH He
COACPIKHMT B CBOMX AOKYMEHTAX OoNp enencHus Opaka. HarnoHansHLIMU 3aKOHAMHM JTHIIL
PErIaMEHTHPYIOTCA YCIIOBHA BCTYIUIeHHs B Opak, ycloBUS NpekpaulcHus 6paxa,
NPHU3HAHUE €T0 HE AEUCTBUTEIIHHBIM.

Ilouste Opaka mnpu aHanmse paszIMYHBIX NOAXOAOB K €ro ONpENEnCHuUIO,
PaccMaTPUBACTCS B IBYX CMBICIIAX, B Y3KOM H LUKP OKOM, B TIPABOBOM H COLMAJIbHOM.

PaccmatpuBas Gpak B COUMANLHOM CMBICIE, 3aKOHOIATENb MOHUMAET MO HUM
MHOTOrpaHHOE SBJCHUE, KOTOPBIM 3aTparkBaeT NYXOBHBIH, (UIHONIOTHYECKUH,
SKOHOMHYECKHH, PENUrhO3HKIH YU MPaBOBOH ACIEKT. IlparoBOit U 3KOHOMUYECKHI
ACIICKT HMEIOT 3HAYCHHE IS 0P UCTIP YACHLIMK, OHU BOTUTOLLAKOTCS B IMYIIECTBEHHBIX
OTHOLICHHAX MEXKAY CYNP yTaMH,

IIpUMEHHTEIIBHO K POCCHIICKOMY 3aKOHOAATENBCTRY, B Y3KOM CMBICIE N0 Opakom
NORMMAETCS  COI03  PA3HOMOMALIX CYOBEKTOB, KOTOpBHI 3apCrucTpupoBaH mOpH
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COOMIONCHHHM Y CTAaHOBNIEHHBIX TPpeGoBanuii B opranax 3AIC. Takoii Gpak nopoxngaer
MUY HBIC HEMMYLLIECTBEHHBIE 1 UMYLLECTBEHHBIE NP ABa M 00A3aHHOCTH.

PaccmatpuBas Gpax B 1HpOKOM CMBICHE, MBI HE MOKEM OFPAHUYUTBCA TOJBKO
HOpMaMH 3aKOHOJaTeNbCTBa Poccuiickor Deaepaumnu. CrexosaTensHo, FOBOPHTH O
MOHOTaMHOM Opake, y4YMTbIBas, UTO B COOTBETCTBHM CO crTaThell 158 CemelHoro
Kojekca Poceuiickot ®enepaumu NpusHAOTCA Opaky, KOTOPHIC 3AKNIOYEHH 34
npenenamu Poccuiickoit @enepaumny, ecniu mpu 3ToM cobmiomensl TpeGoBaHMS
3aKOHOIATENBCTBA CTP AHBI 3AKITIOUEHHMS OpaKa, B TOM YHCIIE U NIOJUraMHBIE GpakH.

Kak ropuamueckuit dakt, nox Gpakom NOHMMAETCs pa3HOBMAHOCTS aKTa
IpaXOaHCKOTO COCTOSIHMA, KOTOPBIA 3apEeruCTPUPOBAH B YCTAHOBIEHHOM 3aKOHOM
MOPAIKE, 5TO BONCH3IBABNECHHE MYKIHHBI M XKCHILIMHB! HA BOSHHKHOBEHHE MEXAY HUM U
NPaBOBLIX OTHOLUCHHH, KOTOPHIE OCHOBAHBEI Ha JIMYHOM 3MEMEHTe, B kauecrse
IOPUAMYECKOTO hakTa Opak paccMaTpHBAIOT, KaK COCTOAHME (PasHOBMIHOCTH
I0P UANUECKOTO haKTa HAP ATy ¢ AEHCTBUAMK U COBBITHAMH).

PaccmatpuBast Opak, Kak NPaBOOTHOIUCHHE, MOJ HUM OyIeT NOHMMATLCH
YPETyJIApOBAHHBIC 3aKOHOAATEN LCTBOM JINUHBIE HEUMYLIIECTBEHHBIE M UMY I1IECTBEHHbIE
OTHOUIEHMS MEXY CYIIPYyTramu.

PaccmaTp nBast Opax, Kak HHCTHTYT CeMelfHOTO NTpaBa, NoA HiM GY4eT NOHUMAaThCS
COBOKYMHOCTh TIDaBOBBIX HOPM, KOTOPBIE DEryJTHPYIOT YCIOBUS U HOPSALOK
3AKNIOMEHUSA, pPACTOPIXKEHHS, IPU3HAHMS HEAEHCTBUTENBbHBIM Opaka, JHYHbEIE
HEUMY LUIECTBEHHDLIE M UMY LIECTBEHHBIE OTHOLICHHS MEXAY CY NP yraMH,
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2 YCIOBUS UTIOPAOOK 3AKJIIOUYEHM I BPAKA B POCCHU U
3APYBEXHBIX CTPAHAX

2.1 Ilopsanoku ycnopus 3akawdenns 6paka s Poceniickoi Degepanun

[lopsanok 3axmouennus 6paka B Poccun ycraHoBIeH B ritase 3 pasnenall Cemelinoro
koaekca P® «3axmioueHne 1 np ekp aluesue 6pakay.

3axnioyerne Gp axa IoApa3yMeBaeT IMHHOE IIP HCYTCTBHE BCTYMAKOWIHX B Opak nuu
M0 UCTCHEHMM MECANA C TOIO MOMEHTA, KOTia OHY N10/1aJIU 3asIBJEHNE B OP raHb 3aIHCH
aKTOB I'D AJKAAHCKOTO COCTOSTHS.

Ecin y oprana 3ATC  uMmeroTcs  yBaKUTENbHbIE NPHYKMHBE MO  MECTy
FOCyAapCTBEHHON PEryCTPALMH, 3aKTIOYEHHs Opaka MOXKeT OBITh PaspeleHo 1o
UCTEHCHNUS MECAYHOTO CPOKA, @ TAKKE MOKET OBITH YBEIWUEH NAaHHBIN CPOK, HO HE
0osblIe, YEM HA OAMH Mecsl. B chydae 0coGbIX OBCTOSTENHCTB (GepemMeHHOCTS,
pOoXIeHue peOeHKa, HEMOCPEACTBEHHAN YIPO3a KH3HA OJHON U3 CTOPOH U NP OYHX
0cO0BIX 06CTOATENBCTR) 3AKITIOYEHHE 6P aKa BOZMOYKHO B I€HB, KOTAa 32BNAeHHe 6bITO
TIO/1aHO.

Focynapcreennyio perucTpaimio 3akioueHus 6paka NPOUIBOAST B Nop sIKe,
KOTOPBIHi YCTAHOBNCH /A TOCY/aPCTBEHHOW DEFHCTPAlldM aKTOB IPaXKAAHCKOTO
cocrosuust, Otkas oprana 3AI'C peructpuposath 6pak MoKeT ObITh 06XXAT0BAH B cynae
NIHLAMH, KOTOP BIE XKETAFOT BCTYIIUTh B OpaK (UIIY OZTHUM M3 HEX).

«Cratbs 11 Cemelinoro koaexca PO BOCHP OM3BOANT NONOKEHHUS KACATENBHO TOTO,
4TO 3aKII0YEHNE Opaka OCYUECTBAAETCS B TUTHOM NP HCYTCTBHM BCTYTIAIOMMX B Gpak
JTUL[ O 3aBEP LIEHHU MECAYHOTO CPpOKa ¢ MOMEHTA MOJa4y HMH 3asBJIEHUA B OPTAHBI
sarca. llojaua sasBaeHns cama no cebe He 007aAAET HUKAKHMH NpPaBOBBIMH
MOCNCACTBUAMH, HE CBA3LIBAET JIML, KOTOPLIMU ORUIO NMOAAHO TOAOOHOE 3asBICHHE.
Kaxaplif 13 HUX WMEET 11paBo B Jil0BOH MOMENT 0 perncTpauny Opaka nepeaymaTh
BCTYMaTe B Opax» [S51;112].

B Cemeitnom xoaexce P@ oTCyTCTBYIOT yKa3aHus 1o IIOBOJXY TOrO, JOJDKHEI 1Y 064
BCTYMNAIOUIMX B OPAK JIML@ NPUCYTCTBOBATE TMYHO [IPH NOAAYE 3aABICHUS B OPTaHEI
3ATC.

«OcCTaHaBnIuMBasCh Ha pErHCTpauMM Opaka, BbIACHHM €UE OJUH  BaXKHbI
HOPMAaTHBHBIH aKT, KOTOP biM PEryIMPYETCs NOPSAOK FOCY 1apeTBEHHO I p erucTpal i
3aKmoueHus Opaka. B psane ciyuaer mopsiniok M ycroBus 3akiioueHus 6paxa Ha
TeppuToprun PO onpenensiorcs B COOTBETCTBHM € 3aKOHO4ATENbCTROM 3apy0BexHOro
rocynapcrsa. 3apyOexHsle rpaxaane M JiMLa 6e3 rpakaaHCTBa HaAENeHbl IPABOM
BCTYMACHUS Ha Tepputopun PP B Opak no cBoeMy yCMOTPEHHIO U ¢ Tpa)KAaHAMH
CBOCTO, ¥ APYTOTO TOCyAapCTBa, H ¢ rpaxaanaMy Poccuu B TOM uunciie. 3aKOHOM He
NpEAYCMOTPEHO HHMKAKHUX HPETATCTBMH Ads IpakaaH K BCTYIUIEHWID B Opak Ha
Tep putopiu PX o pacoBoMy WK HALMOHATEHOMY AP U3HAKY» [24: 132].

«CriocOGHOCT JTHUA K BCTYMIEHHIO B Opak ONpeAeNiseT 3aKOHOIATENbCTBO
FOCyAapCTBa, TPaXAaHHHOM KOTOPOTO SABIAECTCA 3TO NWUO. B TOo ke Bpems,
neobxoanmo GpaTh BO BHHMAHME acNeKThl HALMOHAJBHOTO 33KOHONATENHCTRA
rocyfapcrea,  rpaxIoaHMHOM — KOTOPOIro  ABASCTCA  Opavyioumieecs  JIHLO,
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IpEenyCMaTp UBAIOLIETO MHble, 4eM B Poccun, ycnosus BeTymieHus B Opak uaM He
OTBEParoLUCIO BOIMOXKHOCTH MHOTOXEHCTBa. [103TOMY ¢ 11eAbK0 3aLUTLI 3aKOHHbBIX
MHTEPECOB ¥ HOpaB rpaxiaad PO OonbmmM 3HaucHHeM 007a1al0T NOJIOMKEHUs
Cemeiioro komexca P®, xacawommecss yenoBuii, GopMbl ¥ NOPAAKA 3AKITIOUEHHS
OpakoB ¢ MHOCTP aHLIAMK Ha Tep p utopuu Poccun» [24; 135].

Cratbert 156 Cemeltnoro kogexca PO sakpemneHo, uto «dopma NOpSIIOK
3aKIIOYeHNs Opaka Ha TeppuUTOpUHM Poccuyu onpenensiorcs 3aKOHOAATEIbCTBOM
Poccuiickort Genepaunn» [16:236].

Yenosus BCTYILUIEHHA B 6paK Ha Tep pUTOpHU POCCHM yCTaHABIMBAET A1 KAXKAOTO
M3 ML, KOTOPBIC 3aKJKYAKT Opak, 3aKOHOAATENLCTBO TFOCYAapCTBA, YbUM
TPAXXIAHNHOM JIMILIO ABAAETCS HA MOMEHT BCTYIUIEHUS B Opak, ¢ COGMIOAECHHEM HOpM
craten 14 Cemefitoro xonexca P® kacaTenbHO 0GCTOATENBCTB, NP ENSTCTRYIOMINX
BCTYILIEHHIO B O6pak. Ecnninuo BMecTe ¢ rpakaaHCTBOM HHOCTPAHHOTO I'OCY AapCTBa
obnapaer rpaxnaHcTBoM P, K yCAOBMAM BCTYM/IEHUS B Opak npHMEHSIOT
3aKOHONaTensCcTBO PD. B ciyuae Hamuuug y fnua rpaxIaHCTBa psijaa 3apyOesKHbIX
roCyapCTB 10 BEIOOPY 3TOTrO JIHLA [P UMEHSETCS 3aKOHONATEIBCTBO OAHOTO M3 JAHHBIX
rocyaapcCTs.

YeaoBus BCTyMIeHns B 6pak ML, HE MMEIOLIEro IPaAaHCTBa, Ha TEPPHTOP UK
Poccnn ompenenser 3akoHOAATENBCTBO TOCYAAPCTBA, B KOTOPOM 3TO JIMIIO UMEET
MOCTOSIHHOE MECTO XKHUTENbCTBA.

Takum oOpa3om, ycroBust BCTYIICHHS B Opak ¢ 3apyGexHBIMY rpaxaaHaMK Ha
Tepputopun  Poccuy ompegenser, B OTIHYME OT MpexAe AeHCTBOBABUIETO
32KOHOATENBCTBA, AT KAXKAOI0 M3 JIHW, KOTOP bl BCTYNAOT B Gpak, 3aKOHOAATENLCTBO
rOCyapCTBa, IpaxIAHHHOM KOTOPOro saenserca nuuo. K npumepy, ecnu zakaovaercs
Opak MeXIy pOCCHICKON IpaxAaHKoOH U rpakIaHMHOM Benbruu, B OTHOIEHUH
TOCIEAHEr0 HEOOXOANMO COONIOCTH HOPMBI  BENBIUICKOTO 3aKOHOLATENbCTRA,
Kacaromyecst OpavHOro Bo3pacra, NOTPEGHOCTH B COTIIACHM HA BCTYIUIEHHE B Bpak,
NpEnsTCTBUAX K OPaKy, & B OTHOLUEHHH POCCHHACKOM Ip A naHKku — Hop Ml CeMeRHOoro
Koaekca P@.

Yenosua saknouenus Gpaka npeactasrieHs! 8 crathe 12 CeMelHOTO Koaekca PO,
BaxHO 3aMeTHTB, YTO 3TOT CHUCOK YCIOBUH ABASETCS MOTHBIM.

[TepBoe ¥ rnasHoe ycnoBue — 1U1st BCTYTUIEHN B Gpak TpebyeTcst 100 OBONIBHOE U
B3aWMHOE COTJTACHE KEHIUMHBI U MyxuuHsl. [IpuHuun noSpoBomsHOCTH OpavyHoro
CO1038 KCHLLMHDBL M MYKUMHBI 3aKpeljieH B nyHKTe 3 ¢taThi 1 Cemeiinoro kogexca PO.

J100p 0BOILHOCTL COrNacus 3aKnyaIouX Gp ak MoApa3yMeBaeT, YTo BOJIA NHLA K
BCTYIUICHHIO B Opak He JA0JDKHA (BOPMHPOBATBCA IO BIMSHHUEM HE3aKOHHOTO
BO3JCHCTBMS HA HEE CO CTOPOHBI APYTHX MU, @ CaMO 3TO MU0 AOMKHO ObITh B
COCTOSSHHH OTAABATEL OTYET B CBOUX JREHCTBUSX.

«Ecnu mnnom He 0co3Haercs 3uaueHus ero AeicTBUi (OHO HAXOAWTCS, K IP UMEP Y,
B COCTOSIHVM HAP KOTUYECKOTO WITH aJTKOTOJIBHOTO OTIbAHEHHS ), MO AOOHSN 6p ak MOTY T
TP M3HATb HEJACHCTBHTEIbHBIM CO BCEMH MOCTEACTBUAMK» [24; 201].

OZHa U3 rapaHTHi C/IEN0BAHHS NP MHLATTY 106POBOIBHOCTH BCTY IITEHMS B 6pak —
MY Has NMOANHCh HA COBMECTHOM 3aiBJICHUH O peructpaumny 6paka, a TAKKe JTUIHOe
MPUCYTCTBHA 0DONX Gp avyIOLMXCs B MOMEHT PErHCTpatuk 6paka H HEBO3MOKHOCTD
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3aKJ1104eHIs Op aka nocp eACTBOM I1p €ICTABUTEIA.

Bropoe ycnosue — Berynaromue B 6p ax Z0KHBL JOCTUTHY Th Op auHoro Bospacra. B
COOTBETCTBHM ¢ 00mKM npaBmwioM (cTates 13 Cemeitoro kozekca P®) OpauHas
IIpaBOCNOCOOHOCTE HACTYTAET O ZOCTIKEHUH BOCEMHAIUATH JIET.

Tperbe ycnoBue — HENbIfl CIEKTP OOCTOATEABCTB, MPH HATUYHU KOTOPEBIX Opak
HEBO3MOXHO 3akn0unTh (cTaThi 14 CeMmelinoro konekca P@).

Kaxk cnenyer u3 nynkra 1 crateu 12 I'pakaanckoro kojexca PO, mirst BeTyuieHus B
Opax Tpebyercsa pasnuyue MOJOB JMIL, KOTOPLIE 3aKITI0UAT Opak — ITO JApEeBHEE
HEMUCAHHOE NP aBWIO 3aKTIO4YeHUS Opaxa.

B cnyuae sectynienus B 6pax OJHOTIONBIX JIHI HET IIPEYCMOTPEHHOT O B TYHKTE |
crathu 12 Cemeiinoro xkonekca PO cornmacus pasHOWOIBIX KL, HOTOMY IO 100HBIN
Opax npu3HaeTcs HEACHCTBUTENBHBIM B COOTBETCTBHU ¢ TyHKTOM | craThyu 27
Cewmelinoro konekca P®.

3akoHoaTeneM NpexyCMOTPEHBI HEThIPE 00CTOATENbCTBA, KOTOPLIE NP EIITCTRYIOT
BCTYILIEHHIO B Opaxk:

«l) 1Muamm, HM3  KOTOPBIX XOTA OBl OAHO JHUO YXKE COCTOMT B JPYroM
3aperucTpUpOBaRHOM Opake;

2) ONU3KUMU  POACTBEHHHKAMH (POACTBEHHUKAMM [0 TIPSAMOH BOCXOAAWEH u
HUCXOAAWIEH JIMHUK (POAWTENAMU M AETbMH, HEAYNIKOH, 0alyuikoi ¥ BHYKaMH),
TIOJTHOPO,THBIMH M HEITOJTHO PO JHBIMH (UMEIOILMMH ODIIMX OTIA WK MaTh) OpaThaAMHU U
cecTpamMu);

3) YCBIHOBUTENSIMH M Y CLIHOBJICHHBIMH,

4) nuuamu, U3 KOTOPBIX XOTS OBl OJHO JIHLQ MPHU3HAHO CYA0M HENEECIIO COOHBIM
BCJIEAICTBHE MCMX MY ECKOTO paccTpoitctean [51;123].

«[IpAMyr0 periaMeHTalio OTHOLUGHWH, KOTOPBIE CKIAABIBAIOTCS MEKAY
KEHIIMHOH ¥ MY>XKYHWHOH NpH 3aKIHOUEHHH, NpeKpalieHun Tu6o npu3HaHuK Gpaka
HEAECHCTBUTENLHBIM, peanusyroT HopMel pasnena Il Cemeiidoro xoaekca P®. Dta
popma 3axmoueHus Opaka (unu rpaxnaHckas ¢opma Opaka) NPOUCTEKAET U3
coaepxanud myHKra 2 craTey | Cemelinoro xonexca PO, KOTOp bIi yCTaHaBAUBAET, UTO
8 Poceyn npusnaercs 6pax, KOTOPBIH 3aKIMIOUEH HCKTIOUHTENBHO B opranax 3ATC. U3
3TOTO ClIeAyeT, 94T OpakK, KOTOPLIA 3aKITF0YEH Ha Tep p UTOPUH PoccHu TI0GKIM Ip yTUuM
CriocoBOM 1 B MHOM yUPexIeHHH, KpoMe oprada 3AI'C, He npu3HaeTCs rocy 1apcTBOM
¥ HE IPHUBOINT HHU K KAKUM TP aBOBKIM MocnencTBusAM. ClieqoBaTensHO, Opak, KOTOP bl
COBEPLICH B COOTBETCTBMU C PEIMIHO3HbIMM OOpsaaMu (K NpUMeEpPY, BEHYaHHE B
LUEPKBH) WIIH C HALUMOHAMLHBIMH OObI4asiMH, HE NPHU3HALTCS GPaKOM C KOp MAHYECKO
TOYKM 3pEHHs, & CleNoBaTeNbHO, M HE TOpoxgaer OOjI3aHHOCTEH U npas
cynpyroe» [S1; 131].

CemeitnpiM Koniekcom PO npeutoxeHo HCKIOUEHNE, COracHo NYHRKTY 7 CTAThH
169: «/Ina OGpaxoB Mmexay rpaxgaHamu P®, xoTopble 6bsuUlH COBEpUIEHBI B
COOTBETCTBUH C PEITMIHO3HBIMA 00pAfaMH Ha OKKYNHUPOBAHHKIX TEpPUTOPHAX,
koTophrie Bxoawid B CCCP Bo Bpems Benuxo#t OredecrBeHHON BOHHBI, 10
BOCCTAHOB/ICHHSI Ha JAHHOH TEPPUTOPHU TOCYAAPCTREHHbIX opraHoB 3AI'C, oHM
MPHU3HAKOTCS JCHCTBUTEIIbHBIMM W OOJafaroWiuMY Npasosoi cunoi. [ToaoOHbIMH
OpakaMu He npeanonaranace AanbHelilas rocy 1apCTBEHHAs PEerUCTPaLlUs B Op raHax
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3AI'C, a umenno: nyHkt 7 TTonoxkeHWe 0 NPU3HAHUK NPABOBOM CHUJIBI TOJNBKO 32
GpaxoM, koTopbli 3arnouancs B opranax 3AIC (crates | Cemeiinoro xoaekca P®), He
NPUMEHAIOT K OpakaM rpaxaan PO, coBeplIeHHBIM MO PEIUTHO3HBIM 00psaiam Ha
OKKYNUPOBAHHBIX TeppuUTOpusx, BXxoauemux B coctaB CCCP B nepuoa Benwxoit
OTeuecTBEHHOW BOWHBI, IO BOCCTAHOBJICHHS Ha 3THX TEPPHTOPHUSX OPTAHOB 3AMUCH
aKTOB P a/JaHCKOTO COCTOSAHUA» [53;231].

O043aHHOCTH 1 NPaBa CyRPYTOB HE MOTYT MOSABUTLCA M3 (PAKTHHECKHX OpauyHbiX
OTHOIUEHUH XEHILUHEI ¥ MY KYMHEI 6€3 FOCYTapCTBEHHOMR p erNCTpalluy BCTY [JIEHHS B
Opax, KaKMMU Obl FIP O AOILKUTENbHEIMH HU OBLIH JAHHEBIE OTHOILIEHHMS.

Kak rnacur crates 25 PeaepansHoro 3akona ot 15.11.1997 r. Ne 143-93 «06
aKTax IpaxJAaHCKOr0 COCTOSHUAY, FOCY IapCTBEHHYIO P EFUCTPALMIO BCTY IieHus B Opak
ocyuecrsnsaer nodok oprad 3AI'C na teppuTtopun Poccun 1o BeI6opy BCTYNa o IMX B
Opax JHLl, ¥ 3aKTI0YAeTC OHa B TOM, 4yTo opraH 3AI'C cocTaBiser 3aluch akra o
3aKJIIOYEHUN Opaka Mexny ONpeACieHHbIMU JIMUAMH U BBIAAET UM CBHIETEILCTBO O
3aKIFOYCHHN Opaka, a umeHHo (cTaThs 25 Cemelinoro kozekca P®: «I"ocynapcrBennas
perucTpauuns 3aKio4eHus Opaka NpOM3BOAUTCS JIOOBIM OPraHOM 3aNUCH aKTOB
IpaX1aHCKOTO COCTOsAHUSA Ha TepPUTOPpUK PD 110 BeIOOp Y NULL, BCTYIAIOUX B Opak».

«ITepBoe 06CTOATENLCTBO, KOTOPOE NP ENATCTBYET BCTYIUIEHUIO B OpaK, KOrAa X0 TS
Obl OJTHO NMHO COCTOMT B MHOM 3apeTrHCTPHUPOBAHHOM Opake. MoOHOTAMUA JEXKHT B
OCHOBE HOPM, KOTOPBIE PErIAMEHTHPYIOT BONIPOCHL BCTYIUIEHUS B Opak BO BCeX
3amafiHeIX  CcTpaHax. B 9TOH CBA3M HENPEMEHHOE YCIOBHE BCTYIICHHS B
ACHCTBUTENbHBIH OpaK, COrMIACHO 3aKOHOAATeNbCTBY AAHHBIX CTPaH, 3aKII0YaeTCsl He B
coctosiniu B apyrom Opaxe. [lonuramusle Opaky LIMPOKO PACNpPOCTPAHEHBI B TEX
rocyapcTsax, i€ FOCNOACTBYET MyCYTbMAHCKAs P eJIUTHUSA, ITP HYEM JAXKE B TEX U3 HUX,
¢ NoJIMramuio (pop MaibHO OTMERUIH. U3BecTHO, 4T0 KOpaHoM 103BONISETCA BCAKOMY
MYCYTbMaHHHY MYXKUHHE UMETh A0 YETHIPEX KEH.

TIpUHLMIT MOHOTAMHI COCTABIISET OCHOBY HOPM, KOTOPbIMH PErIAMEHTHP YIOTCS
BONPOCH] BCTYNI1€HUs B 6p ak BO BCEX 3aMaAHBIX CTPaHax.

BTopbiM 06CTOATENBCTBOM, KOTOPOE P EMIATCTRYET BCTYIEHUIO B OpaK, ABASETCS
O11M3KO€ pOACTBO. 3aNIPET Ha 3aKIIIoYeHHe OPaKkoB MEKAY OIM3KUMHK POACTBEHHUKAMU
€CTh BO BCEX UMBUIIW3OBAHHBIX FOCY1apCTBAX U 0OBACHAETCS M ¢ DUBUOSIOTHIECKOH, U
¢ MOpaJILHON TOUKK 3peHUA» [53; 114].

Hanee pacemMoTpyM NMop AROK 3aKiTroueHs Gpaka.

B ciyuae ysennuenns opranom 3ATC tepMuHa A1 rOCY apCTBEHHO P EFMCTp ALK
3aK/IOueHUs Opaka ¢ MOMEHTA NOJA4M 3aABJIEHMS O 3aKMIOYEHMH Opaka A0 AHS
rOCY AapCTBEHHOH P ernCTpaLiiy 3aK04 eHys OpaKa LOJHKHO TP ORTH He GOoMbILe ABY X
MECALICB.

Cemeitaprit Kogexe craTest [ 1 coepXUT MYHKT 0 BO3MOKHOCTH BCTYILIEHHA B 6p aK
B 1€HH NIO/IA4H 3a5BIICHUS B CllyHae HANTWIHS 0COOBIX 00CTOATENBCTB (6ep EMEHHOCTh,
pOXieHHE pcCcOEHKa, HEMOCPEIACTBEHHAS Yrpo3a SKH3HH OJIHOW M3 CTOPOH,
KOMaHAKUPOBKa B «rop suke TOUKi» ). Ocodbie obcTOATENBCTBA, HA KOTOP bI€ CCHUTAKOTCS
JIML@a, 33 K04 aroLIre Op ak, A0/KHbBI TOATBEPKAATh COOTBETCTBY FOLUKME JOKYMEHTHI (K
NpUMEPY, CNpapKa MEAHIMHCKOTO 3aBeNeHHA O OEPEMEHHOCTH WIH O POXKAEHUH
pebenka, cipaska o MecTe paboThi, 0 KOMAHAUPOBKE B HEGE30MAaCHEIE p erHOHbI).

23




Eciu roBopuTh HENOCp EACTBEHHO 0 caMOit TOCY, 1apCTBEHHOM perdeTpalyy (CTaThs

47 I'paxxpanckoro kogekca PD):

1) 3axnroueHue Gpaka;

2) perucTpauuns akTOB IPaHAHCKOFO COCTOSHUS MPOHM3BOAWTCS OpraHamu 3ATC
MyTeM BHECCHUS COOTBETCTBYIOIIMX 3alMUCEH B KHUMM  DPErUCTPALMM  aKTOB
IPaXAaHCKOT0 COCTOAHHUA (AKTOBBIEC KHUTH) M BBIIAYM T'PaXaaHaM CBUAETE/IBCTB Ha
OCHOBAHHWY 3THX 3aMKCEH;

3) MCnpaBiieHKe U U3MEHEHHE 3aMUCeli aKTOB IPaXAAHCKOIO COCTOSHHUSA 1IP OM3BOASTCS
OpraHOM 3alMCH AKTOB [PaXX@HCKOTO COCTOSHMA NPH HAJIUYUH JOCTATOUHBIX
OCHOBaHHHK W OTCYTCTBHH CTIOPA MEXK/LY 3aMHTEP CCOBAHHBIMH NHIIAMU, [Ipy HaNWIuK
Clopa Mex/1y 3aWHTEPCCOBAHHbIMM JULaMU JUMO0 0TKAa3e OpraHa 3aMucH akKToB
TPaX/JaHCKOTO COCTOSAHHS B HCIIP ABJIEHUH MIIM U3MEHEHHH 3a1IHCH CROD pa3pelacTcs
CYdOM;

4} opraHsl, OCYLLECTBAAIOIUHE PETHCTPALMIO AKTOB I'P AKAAHCKOIO COCTOAHUSA, TOPAIOK
pErucTpaunuy TUX aKTOB, TIOPSROK W3MEHEHHS, BOCCTAHOBICHHSA W AHHYIHP OBAHNUA
3aNHUCCH aKTOB IPAXKAAHCKOIO COCTOAHMS, POPMBl aKTOBBIX KHHT U CBHAETENBLCTB, 4
TAKXKE NOPALOK ¥ CPOKH XPAHEHNSA AKTOBBIX KHUI ONPEAENIIOTCS 3aKOHOM 06 aKkTax
rpa)aaHCKkoro cocroanusa» u crathd 11 Cemeninoro koaexkca PD, oHa nipoussoauTes
opratdamu 3ATC B NOp sAKE, yCTAHOBIEHHOM 115l PETUCTPALMH aKTOB I'P XK AAHCKOTO
COCTOSTHUS.

«[1pu npueme sassiaennsgopras 3ATC 06513aH 03HAKOMUTS JIML, KOTOPbIE )KENAIOT
BCTYNIHTb B Opak, ¢ YCIOBHAMH M MOPAAKOM TOCYNAapCTBEHHON perucTpanny
BCTYIUICHHS B Opak, MOACHUTL MM UX 00A3aHHOCTH U TpaBa Kak Oy AYIMX CYNPYTrOB
POIUTENEH ¥ YHOCTOBEPUTBCSA, HYTO OHM B3aHMHO OCBEJOMIIEHBI O CEMEWHOM
11I0JIOKEHWH 1 COCTOSTHHSA 310pOBbA APYT Apyra» [23;96].

ITomnmo sTOro, Opauyromuxcs J0KHOCTHOE NTHLO opraHa 3AIC ofa3aTtensHo
Npeaynpexnaet 06 OTBETCTBEHHOCTH 32 COKP bITHE NP eNATCTBU K BCTYILIEHHIO B OpakK.
Ilo cornacorannio ¢ AMUAMK, KOTOPBIE KEIaloT BCTYNUTL B 6pak, opraHoM 3ATC
Ha3HA4acTCsA BpeMst (JIeHb M Yac) roCy AapCTBEHHOM pErycTpatiMy BCTy IJIeHus B Gpax.
«Ilo xenanuio suu, KOTOpPbIC BCTYnaloT B Gpak, opraHom 3AI'C obecneunBaercs
TOPKECTBCHHAs OOCTAHOBKA TOCYAAapCTBEHHON pPErvcTpauy BCTYIJieHHS B Opak.
locynapcrsennas perucrpauns BCTYyMJIeHHs B Opak OCYLIECTBISETCS B MOMELICHNUH
oprana 3AT'C B ipucyTeTBUM THLL, KOTOP ble BCTYNAOT B Gpak» [23;101].

Tem He menee, ecny nuua, serynatoiwine B 6pak (OAHO U3 IHL), HE CAOCOBHDI
ABHTbCA B OPTaH 3arca no rnpUYnHe TAXKEN0H 60oe3HH Aud0 N0 HHOH YBAXUTENLHOM
TPUYHHE, FOCY AAPCTBEHHAS PETHCTPALIMA BCTYIIICHUS B Opak, KaK TPUHATO B Y HKTE 6
craThi 27 3ak0oHa 00 akTax rpa)KAaHCKOrO COCTOSIHUS, MOXET ORITh OCYLIECTB/ICH B
MHOM MecTe (Ha AOMY, B MEOMLUMHCKON nubo Opyrolf OpraHM3aUMuW), HO TIpH
005132 TENBHOM NP UCYTCTBUK 0BOHX JINLL, KOTOPBIE BCTYTAIOT 8 Opak.

B noxymentax, KOTOpele YHAOCTOBEPSIOT JWYHOCTh IIWI, 3aKIIOYHUBIINX OGpak
(macnopra, yIOCTOBEpEHHA JHYHOCTH O(UIEPOB, MUYMAHOB, NPANOPIIHKOB,
BOCHHOCITYKALIMX CBEPXCPOUHOH CilyxObl, BOEHHbIE OUIIETHI BOECHHOCTYKAIMX
CPOYHOM CAYXObl, KypCAHTOB W BOEHHBIX CTPOUWTENIEH), NPON3BOAUTC OTMETKA O
roCy1apCTREHHOW PpErucTpaumu BCTyTUICHHs B Opak ¢ ykasanuem (GpaMUIHM, UMEHHU,
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OTYECTBA U JATHI POMKAEHUA AP YTOro CyIIp yra, BpeMEHU U MECTa perucrp aunu 6paka.

«Otka3z opraHa 3AI'C B rocy1apCTBEHHOH PETHCTPALMM BCTYTIEHNS B OpaK MOXKeET
ObITb 007aJI0BaH B CY 1€ TMLIAMH, KOTOP bI€ KENAI0T 3aKIF0UUTE Opak 1160 ONHUM U3
HHX, 4TO NpeaycMaTpusacT MyHKT 3 ctaToH 1 1 Cemelinoro konexca PO» [7].

Bo3MOXHOCTE BCTyNeHUs B Opak MOApa3syMEBaeT OTCYTCTBHE OOCTOSTENBCTB,
KOTOp kI€ NtepeunciieHbl B cTaThe [4 Cemelinoro Kogekca PD.

«[1punpueme3aasnenns opran 3ANC 0843aH 03HAKOMUTE THIL, KOTOPHIE KENAKOT
BCTYNHTL B Opak, ¢ YCIOBHAMH W TOPAJKOM T'OCYIapCTBCHHOW perucTpauuu
BCTYIUIEHHA B OpaK, NOACHUTL UM MX 00S3aHHOCTH M ITpaBa kak Oy Ay iuX CYTNPYTOB H
ponuresel U YAOCTOBEPUTHCHA, YTO OHH B3aUMHO OCBEIOMJICHBI O CEMEHHOM
NOJIOXEHHU U COCTOSTHIA 3J10POBba APYT Apyrax» [23;69].

l'ogops o Opaxke, kak O COW3€ MYKHYHHbl W JKECHUIMHE], POCCHHCKOE
3aKOHOIATEIbCTBO UCXOMUT U3 NaBHUX TPAaJHMLIMN, CIOXUBLWIMXCS COTHU JIET Ha3al.
OnHako, HE3aBUCUMO OT KYJIbTYPhl, 00bI4a€eB 1 3a(YUKCHP OBAHHBIX B 3KOHO,1a TEILCTBE
PasIHYHBIX TIOoCYNapcCTB [MpaBuwl TNOBEACHHMA, KM3Hb oOOmecTea MeHsercs. Ha
CETOAHAWHMA I€Hb CYLIECTBYET OrPaHHYEHHOE UYMCIO TOCYAapCTB, fIPMU3HAIOWMX
He3aperucTpupoBaHHble Opaku. Poccus kK HUM He NpUHALNEKUT. B COOTBETCTBYUM €
ACHCTBY IOLIMM P OCCUHCKHM 3aKOHOAATENLCTBOM «Opak, He 3aKJIH0Y eHHbIH B OpraHax
3AT'C, e uMeeT 3aKOHHOM cullbl» (cTaTha | myHKT 2 CeMmelinoro xonekca P®) [7].

HM3BECTHO, UTO «COAEPIKAHNEM CEMEHHBIX OTHOLIEeHHH B Poccuiickoit deaepanuu
BLICTYITAIOT YYBCTBA B3aMMHOM J100BM M yBaXK€Hus, B3aUMONOMOIUK U
OTBETCTBEHHOCTH IIE€PEN CEMbEH BCEX €€ UNEHOB, HEAOIYCTHMOCTL IIPOH3BOILHOTO
BMELIATENBCTBA KOro-1ub0 B Aena  cembH, obecneuenue GeCnpernsaTCTBEHHOTO
OCYILUECTRICHUA UJIEHAMU CEMbH CBOUX IIPaB, BO3MOKHOCTH 3aLIHTEI CBOUX Mpas (CT. |
nydkt 1 vact 2 CemeiiHoro xoaekca P®), a takike OpavHOTO COM03a MYKUHHBI U
KCHUIMHBI, DABEHCTBA NpaB CYNPYTOB B CEMbe, PAa3pellieHUs BHYTPHUCEMEHHBIX
BOIIP OCOB IO B3auMHOMY cornacuio (ctates | nyukr 3 CemeliHoro kouexca PD)» [7].

M3yuuB Kax/10€ U3 BRILIENEP CYUCTSHHBIX ONOWKEHNH, 00 bEAMHNB HX [TOA €HHBIM
00s13aTeNbHBIM YCAOBHEM 3aKIKUEHUs Opaka, CIefaeM BbIBOJI, YTO OTHOILEHUSA, HE
3apCTUCTPHPOBAHHBIC HAQICKAIMM 00pa3oM, yKasaHHbIM B crarbe | nymkra 2
Cemetinoro kogexca PO, baktuueckn apnswores 6payHO-ceMeRHBIMMU.

besycnoBHo, HecobnmiozieHe yCTaHOBIEHHOM (OpMBI 3akmiodeHus OGpaka B
COOTBETCTRHHM C JCHCTBYIOUIHM 3aKOHOJATEALCTBOM HE TMPU3RACTCH MOMEHTOM
3akmoueHus Opaka. O4HaKO BO3HMKAET BOINPOC O HECOOTBETCTBHUM JEHCTBYIOILETO
POCCHHCKOIO  CEMEHHOr0  3aKOHOAATENbCTBA  (DAKTHYECKAM  OTHOILEHMAM B
coBpemeHHom obuiecrse. COBpEMEHHOE POCCHIICKOE NPABO NP H3BAHO PErYJIMPOBATH
OTHOLLEHUS MEX/Y TIOAbMHU, HO HE CO3/1aBaTh [TOCACIHUM 1P EMSATCTBUH, HE TOPMO3UTh
Pa3BUTHE HOBOH CTaAWH YENOBCUECKIUX OTHOIICHHH,

«Onupasch Ha ONBIT HHOCTPAHHBIX TOCYAAPCTB, HCTIO b3y HOPMBI POCCHIICKOTO
3aKOHONATELCTBA, Opak MOXKeT ObITh TP U3HAH CACIKOM, MPHUIEM 3aKJII04aeMOit KaK B
YCTHOMH, TaK H B NIHCBMEHHON hopMme. B CReTe MEXAyHapOIHOro YacTHOro ripaga 6pax
MOKHO pPacCMaTpUBaTh Kak CAEIKY MEXAYyHapOJAHOFO XapakTepa, HE HMEIOLIYIO
1p eANPHUHUMATENBCKOTO XAPAKTEPA W HE CTABALLY IO LUEJbIO U3 BiiedeHke Np uObiIM. Ene
B PUMCKOM YaCTHOM MpaBe TEPMMH contractus ozHavasn JOTOBOP — JOOPOBONLHOE
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COTJIallIEeHUe ABYX CTOPOH, MO KOTOPOMY MAM 00e CTOPOHBI B3daMMHO, WIM OAHA
OTHOCHUTENBHO APYrOoH, OOGA3SLIBAIOTCA K ONPEACTIEHHOMY JSHCTBHMIO, HALPUMED, K
BCTYIUICHHIO B Opak (sponsalia, nuptias, matrimonium). CeronHs npaBoM rocy1apcTs
KOHTHHEHTaNbHOH EBpONb M rocyrapcTeaMu NPELEAEHTHOIO NPaBa [paBOBas
KaTerop us «10roBOP» MOHKUMAETCA N0-pasHomMy» [52; 56].

B cratse 1101 ®paniry3ckoro rp ak/AaHCKOTO KOIEKCA [P SACTaBIEHO OlIp eAeNeHHE
norosopa: «J[orosop eCTb cornamieHue, nocp exCTBOMKOTOPOro OHO HIH HECKOIBKO
JIAL 00A3BIBALOTCS B OTHOLEHWH OAHOTO MITH HECKOJIBKUX AP YTHX JIMI AaTh 4TO -1HGO,
CAENaTh MIIH HE JIe1aTh Yero-uudyae» [23;26].

CynebHo¥ JOKTPHUHON M NPAKTUKOW YTOYHSAETCH, YTO COrfalIeHHe, YTOOHI
NP EBPaTUTLCA B A0TOBOP, NOJIKHO NP ECAE0BATD K0P MAMUECKY IO LIeTb — YCTAHO B EHUE
oba3arenpcTsa. HomelimuM 3akoHONaTenscTBOM HumepnavaoR 3HaYEHUE MOHSTHE
«[IOTOBOP» OTpenenseTcs B ctathe 213 kuuru 6 ['pakaanckoro koaekca Hugepnannos,
COTJIaCHO KOTOPO# IOrOBOPOM MPH3HAETCSA MHOTOCTOPOHHSAS CAEHKA, NP MOMOILM
KOTOPOH CTOPOHAMH NP HHUMAKOTCS 0043aTeNbCTRA EPER OAHOH WK PAAOM AP YTHX
cropon. Caesnxa, B CBOIO 0OYEpeAb, OCYLUESCTBIIAETCA C HaMepeHHeM oOIanaTh
11p ABOBBIMHU ITIOCIICACTBUSAMY.

«HeB3upas Ha I0pUAKYECKYIO TEXHHKY, B NPaBE MOCYAAPCTB KOHTHHEHTANbHOM
EBpOIE! 101 JOrOBOPOM MPHHATO MOHUMATH COTIALIEHHE, KOTOPOE HALENEHO Ha
U3MCHCHUE, YCTAHOBIICHUE HITH NI eKp allleHre 00S3aHHOCTEH U NP aB, i, BMECTE ¢ TEM,
AOKTPHHA U 3aKOHOJZATENbCTBO PasinyaloT TUIMbl JOTOBOPOB, KOTOPhIE B CBETE UX
CTAHAAPTHOIO TOJIKOBAHMS MOTYT MPUMEHATHCS K Opaky ¥ napannelbHbiM ¢ HUM
MOAMHCTUTYTAM M HHCTHTYTaM» [23;33].

B coorserctum co cratheit 4 Cemeiinoro konexkca P®, koTopas yTBepiIaeT, UTo
«K MMYUCCTBCHHLIM ¥ JIMYHBIM HEMMYUIECTBEHHBIM OTHOILUEHUSAM YJIECHOB CEMBHU
MOXET UCTIONB30BATHCS MPAKIAAHCKOE 3aKOHOAATENBCTBO NOCTONRKY, TOCKOMBKY 3TO HE
BCTYHAET B [TPOTHBOPEUYUE C CYIECTBOM CEMENHBIX OTHOLIEHUIM» [7].

«B rpacaanckom npape Kp HTEPHii paBHOMEPHOCTH pacnpe1eNeH s 06s3aHHOCTE! H
1IpaB MEXIY CTOPOHAMM JEeWHUT B OCHOBE JENEHUS JOTOBOPOB HA OQHOCTOPOHHHE U
CHHajLIarMaTuueckue, JByCTOPOIHUM CUNTAETCA JOTOBOP, CTOP OHbl KOTOPOTO AP YT
nepea ApyroM HeCy T HEKOTOP bie 00A3aHHOCTH K 0012 Jat0T COOTBETCTB Y FOILIUMMU STHM
00s3aHHOCTAM npaBamu (cTaThst 1 102 Mpaniuysckoro I'paxnaHekoro kojekea; rizasa 11
I'epMaHCKOTO Ip @K AAHCKOTO YIIOXEeHHs; CTaThs 261 KaurK 6 'paxaanckoro xogekca
Hunepnanaos). Tak xak 6pak He MoxeT ObITh IP U3HAH OAHOCTOPOHHHM AOTOBOPOM, 4,
B COOTBCTCTBMH C CEeMCHHBIM 3aKOHOZATCILCTBOM 3apyOewHbiX TOCYyIapCTB U, B
YaCTHOCTH, OTEYECTBEHHOrO CeMeHOoro npasa (cT. 1, 5, 7 Cemeiinoro koaexca P®d),
nuua, BeTynatole B Opak, Mojy4alT paBHbie 00A3aHHOCTH W NpaBa, a TaKke
BO3MOXHOCTH [UI WX OCYIUECTBIECHHA M 3alllUTHI, ClelyeT BBIBOA, 4YTO Opak
npeacraBaaeT coboH A8y cTOpoHHNH fHoroBop» [47;233].

B Buae crenyrowmeit xapaktepucriku 6paka, kak 10TOBOpa, OTMETHM, UTO «Bpak
Mp €ACTaBNAET COG0 M KOHCEHCY allbHBIH JOTOBOP, TaK Kak 00sS3aHHOCTH ¥ NPaBa CTOPOH
(nuu, sakmovarowWKMx Opak) MOSBAAIOTCS B MOMEHT JOCTMXKEHUA COCNAlleHus B
H310KEHHOMN B 3akoHe dopme. Dta hopma MOKET ObITh U YCTHOM, U MIHCbMEHHO B
COOTBETCTBHH €O cTaThel 158 I'paxaanckoro komekca PO» [27; 22].
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«Kpurepuil Hanudus oOMEHa 3KBMBAJIECHTHLIMH LIEHHOCTAMM SIBJIAETCA OCHOBOM
ACfleHHS [OOTOBOPOB HA J[AOrOBOpPhl BO3ME3NHOTO u Oe3BO3ME3NHOro THna. B
COOTBETCTBHH C BO3ME3JIHBIM [OIOBOPOM CTOPOHAMU NP EXOCTABIAKOTCI AHUO0 OHH
AOJIKHBI NP EJOCTABUTL IKBUBAJIEHTHBIE LIEHHOCTH, KOTOPbIE COU3ZMEP MBI B JE€HBIAX
nubo apyrumMcnocobom. Tak kak B COOTBETCTBHHM ¢ GE3BO3ME3IHBIM IOTOBOPOM O/1HA
U3 CTOPOH MPENOCTABIAET APYrod CTOPOHE Ty MIHM HHYK LEHHOCTDL, BRIFOAY 0Oe3
MONYYCHUA SKBHBAIICHTA B3aMCH, 4 MPH 3aKI0YeHHH Opaka 0013aHHOCTH M npaBa
BO3HHUKAIOT 4715 00€HX CTOP OH, KOTOPHIE HOJIXKHEI P aCCMaTPUBATREC B BUIE B3aUMHO it
BBIO/Ibl, TO HACTOA MM 10TOBOP AOMKEH PACCMATPHBATHCA KaK BO3Me3AHbIH. Cpenu
BO3ME3XHAIX 1OTOBOPOR P HHSTO BBIENATE MEHOBBIC U pUCKOBBIE (aeaTopHsIe)» [27;
18].

CornacHo ycnoBusaM aeaToOpHOro JOrOBOPA KIIP U EI0 3aKII0UEHHE BeMb38 TOYHO
BBICHUTATDL BBIFOBI WM MOTEHIIMANBLHBIC YOBITKHY TIPH WCTIONHEHWH (HEUCITOIHEHUN)
AOTOBOpa, TAK KAK B COOTBETCTBHH C YCIIOBUSIMY JIOTOBOPA HA HUX BJIMSAET HEM3BECTHOE
coOriTue. [lpH 3axnrouenHnn Gpaka CTOPOHBI HE MOTYT TNpeayTrafaTh NOCHEACTBUA
OTHOLICHHH, KOTOPbI€ UMH PETUCTP UP YIOTCS, TAK KaK OTHOLIEHHS MEKAY CYIpyraMu
TaK K€, KAK 1 UCHIONHEHHE IOTOBOPA, MOTYT 3aBUCETh OT Pa3HbIX COOBITH, KOTOPHIE HE
TIOAKOHTP OIbHBI JIHLAM, 3aKIIOYaloyM Opak. bpak MOXKET CUMTATBCS AJleaTOPHbIM
AOTOBOPOM TIOCTOJIBKY, IOCKOJIBKY KPUTEPHEM KIacCH(UKALMHM NOT0BOPa Kak
MEHOBOTO  BBICTYNACT BO3MOXHOCTH HA MOMEHT 3aKIIOHEHHS JOroBopa
KOJIMHECTBCHHOTO HCHUCNICHUS PasMepoB 00A3aTenbCTBA WAM NpaBa TpeboBaHus,
KOTOpbIe OYAYT CyLIECTBOBATE K MOMEHTY €r0 WCNOJHEHWS; TO €CTh CTOPOHBI,
3aK1K04as A0FOBOP, MOTYT HaTh OLICHKY TOM BBITOJIE, KOTOPYIO OHH MOT'YT NOJTYYHTh B
CJIyHae COJIHEHUs Joroeopay [39;125].

CornacHo MEHOBOMY AOTOBOPY, «pa3MeH B3aMMHBIX MPEAOCTABIEHUN CTOPOH He
3aBHUCHT OT TOTO WU HHOTO HEU3IBECTHOTO cOOBITHSA. TeM He MeHee, OCHOBHAS LEeib
Opaka 3aK:It07aeTCst B CO3IAHUM CEMbH, ¥ BBIFOAA OT BCTYINEHHS B OPaK KEHUIHHOH 1
MYXYHHOH 4acTO HE OLUCHMBAETCA, B 3aBMCHMOCTH OT NpPOHMCAHHON B J0TOBOpE
NpOAOIDKUTENBHOCTH UCTIONIHEHH JOKTP HHOM P a3IMYarOTCsi ROrOBOPEI C [ ALNUMCS U
CAMHOBPEMEHHBIM HCTIOJAHEHMEM. K [OroBopam ¢ eIHHOBPEMEHHBIM UCHONHEHHEM
OTHOCATCA TAKKE, HCITOJIHECHHE KOTOP bIX TP OW3BOAUTCT OXHOMOMEHTHO WM B TEYEHUE
KOPOTKOT0 0Tpe3ka Bp eMeHH. bpak MOYKHO NP U3HATL HUKTHBHBIM, €C/IM JIMILA COCTOANH
B HCM HENPOMOJKUTECIbHOE Bpems. Tem He MeHee, NCHCTBYIOWHM pPOCCUHCKHM
32KOHOJATENILCTBOM HE YCTAHABJIMBAETCA BpEMEHHOM [1EP UOJ, TIO UCTEYEHHH KOTOP OI'0
Opax b1y Okl Ip M3HAH AEHCTBUTENBHBIMY [39; 136].

Cratpn 27-28 CemeitHoro konekca P®, KOTOp ble yKa3blBaIOT Ha NpM3HAHKE Bpaka
HEICHCTBUTENBHBIM, 8 TAK)XXE Ha JIMLL, KOTOPHIE MEIOT NPaBo TpeBOBATL NP HU3HAHUS
HEICHCTBUTENLHOCTH Opaka, HE COmepiKaT MoA0GHBIX CpokoB. Tem He MeHee, Npu
pacTopxeHuyn Opaka B cyqedHOM nopsake 6y AeT yCTaHOBIEHO, YTO B IpoLecce Bpaka
CYNIPYTH COBEPUIMIM KPYIMHBIE CHCAKH, MOCIE WCTIOJHEHHS KOTOpBHIX Opak 1o
MHALHATUBE CTOPOHBI, B 4YbIO [10JIb3Y OBUIHM COBEpPUIEHBI TOJOOHBIE CHENKH,
pacTopraercsi, CyaoM MOKET ObiTh NP HHATO PELLICHUE B COOTBETCTBMH C 3a5BJICHHEM
ApYTOH CTOPOHBI O NpPHU3HAHRHM NONOBHOTO Opaka HeAeHCTBUTEIbHBIM, eCiii Oyxner
A0Ka3aHO, 4T0 00O3HAUEHHBIE CACKH ObINM COBEPLUEHLl B APYTHX USANX, HEXETH
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cozzanue cembu. JIoroBOpaMu ¢ ANAIMMCS HCIOJHEHWEM MpeycMaTpUBAeTCs WX
HCMOJIHEHUE B T€UEHHE 00J1€€ WM MEHEE NIPOJI0/DKUTENBHOTO OTPE3KA BP EMEHH.

«Ha n0roBophl ¢ JUIANIMMCA HCIIOJIHEHHUEM MOTYT BIHATh JKOHOMHUECKHE H
COLMAbHbIC (DAKTOPBI, KOTOPBIE CYLIECTBEHHO MOTYT MOBIHUATH HA O0OA3aHHOCTH U
npasa cTopoH. Tak kak Ha 6pak MOTYT TAaKKe 3HAYUTEILHO IOBINATE Pa3HbIE GaKTOP bl
CErOMHAIIHEN KU3HH, & NPHU BCTYNIEHHH B Gpak nvua, KOTOPBIE €ro 3aKIIYaroT,
NOJpa3syMeBaKOT CO3JaHHE CEMbH, YTO HYKIDAETCS B AOCTATOYHO JUTHUTEABHOM
NpOMEXKYTKE BPEMEHH, TO CTOMT CYMTaTh Opak, Kak JOroBOp ¢ JUTALIMMCS
HenosiHenyeM. KosliekTHBHEIE 1 MHANBHAYATBHbIT JOTOBOPB! APYT OT APYTa OTANYAET
KpYr NWil, Ha KOTOPEI ACHCTBYET TakoH AoToROp. MHAMBYUIYanLHBIA AOroROp
ACHCTBYET B OTHOLICHHH ML, KOTOPBIE €F0 3AKIKOYHIHN, TO €CTb CYNpyros. TepMuH
«KOJJIEKTHBHBIA NOFOBOP» K OpavHO-CeMeliHbIM OTHOMIEHUAM U K 6paKy HE MOKeT
OBITH P HMEHEH N0 [P UYHHE OTOBOPKHM O Iy GIHYHOM NOPAKE, KOTOPas LEHCTBYET B
4aCTHOM MexayHapoaHomupase PDx» [27; 56].

2.2 Topsnox u ycI0BHs 3aKAI0YeHHS OpaKa no 3aK0HOAATEIbCTRY
3apy0eKubIX cTpan

He MeHee BaXKeH N0 JAaHHOMY BOIPOCY ONBIT 3apYBEXHBIX cTpaH. HecoMHenHo,
BbIOOD NP aBONOPAIKOB [P OU3BOIIBHEIN U OTpaHUY eHHBEL. PaMku paboTh! HE TIO3BOJISHOT
IIpOaHAIN3UPOBATH BCE COBPEMEHHBIE MHOCTP 2HHBIE TP ABOBLIE CHCTEMBI.

MHuorooGpasue BHy TPEHHETO TP aBa OTAENLHEIX TOCYAAPCTB He MOTJIO HE CKA3 A ThCA
Ha mpoueaype Opakocoderanusn. HeoOX0AMMOCTs TOCYRapCTBEHHOH perucTpauuy
Opaka Hallla CBOE 3aKPErUIEHUE B 3aKOHOAATENLCTBE MHOTHX Pa3BHTBIX CTpaH. B
KauecTBe npumepa npuselem ['epmanmio, bensruto, Kurad, Fonnanauro, @panuuio,
Anonuo, Lseinap us.

«IIpounecc peructpaurv OTHOWIGHWH MEXIy TPaXAaHAMM PAa3HEIX rocynapcTn
OTIMHACTCA OT NPOUEAYPHl MEXIY COOTEYECTBEHHMKAaMH. B 3apyOexHbIX cTpaHax
MaTCP HAJIbHBIE Y CIOBUA BCTY IL1EHNSA B Gpak MOTYT O5ITh CISAYHOLIEr0O XapakTepa:

- B3aMMHOE COTrJIacHe NINLL, KOTOP bIE XOTAT BCTYIINTH B Opak;
- AOCTHXKEHHE TAHHBIMHM JIM1IAMU OPa4YHOr0 BO3PACTa;
- OTCYTCTBHE NMPENATCTBUH K 3aKiToueHu0 Opaka» [16;26].

«B3anMHOE coryacue JIul, KOTOPBIE KeNaloT BCTYIHTh B Gpaulbie OTHOLIEHHS,
SABIIAICTCA OCHOBHDIM YCJIOBUEM BCTYIUICHHA B Opak. B 3akoHOAaTe1bCTBE eBp ONeHCKUX
ctpan u CLIA nelictyer npunuun: «Her 6paxa, ecau wer cornacus» [18; 12]. Ho B
HEKOTOP bIX FOCY 1apCTBAX CYLUIECTBYET NP OOIEMa, KOTOPAs CBA3AHA C BO3ZMOXKHOCTBIO
3aKmoueHHA Opaka Oe3 cornacus ofHol nubo oGenx cropou, K npumepy, B Ungnu
KCHINMHA-MYCYIbMAHKA MOXET OBITh BbIAAHA 3aMyXx 0e3 ee coTnacHg AaKe Mociue
JIOCTHXXEHUs OpavHoro Bospacra. [laHHOe COCTOsHME GPauyHO-CeMEitHOro npaBa B
HCKOTOPBIX CTpaHax NpoTuBopednt cTaThe | Konsenuun «O coryiacuu Ha BCTyN1eHUe
B Opak, Opaunom Bo3pacre n peructpaumnu 6pakos» [2]. B YKa3aHHOM CTAThE YKA3aHa
HEOOX0AMMOCTL ONHOTO K CBOGOIHOTO cornacks Ha Gpak oBenx CTOP OH, H3BSIBACHHOE
MMH JIMUHO.

«3axniovennc Opaka B GONBIIMHCTBE CTPaH MHPA JONKHO COBEPLUATLCS TNpHU
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0043aTeNbHOM MPUCYTCTBUH CTOPOH, 3TO MPEAYCMOTPEHO 3aKOHOM. Hanpumep, B
pecnyOnuke benapyck 3anpelieHo 3akno4aTh 6pak 3a04Ho 1160 1o NOBEPEHHOCTH C
noMompi0  mpencrasurens. Ilpu  perucrpanuu 6paka  00A3aTENBHO  HOJKHEI
NPUCYTCTBOBATH BCTYNArOIME B Opak ivua. Tako# 3anper ykasaH B 9acTu 2 craTthu 2 13
Koxexca o 6pake n cembe PB» [6].

[lo noBepenHocTH BCTymeHre B Gpak BO3MOXKHO B HEMHOTHX CTpaHax. Cpeaun
Takux cTpan ot™MeTiM [lepy, rekotopele mtatel CIUA. 3akmioucHie TaK Ha3BIBAEMOTO
«TIepYaTOIHOrO» Opaka ¢ y4acTHeM HHOCTPAHHOTO 3IEMEHTA 0P 03K AaeT np obnemy,
KOTOpast CBA3aHA C BOSHUKHOBEHUEM «XP OMAIOIIHX» G aKoB.

«locTikeHe  OpavyHOro  BO3pACTa  BLICTYNAeT OBA3ATENBHBIM  YCIOBHEM
3aKoueHus Opaka. Bonpoc 00 ycTaHOBIEHHH HIIKHETrO Npeaena 6payHoro Bo3pacTa H
HEBOIMOXKHOCTH €r0  CHIKCHWMs [pEICTaBNgercs WHTepecHbIM. Hampumep. B
OONBIINHCTBE cTpaH OpavHblil BO3pACT YCTAHOBNEH B 18 jeT ans o60ux CTOPOH. B
HCKOTOPBIX CTpAHaX YCTAHOBJICHBI WHBIE NPEAENbl: AN KEHIUMH HUXKE, YeM s
MyxupH» {25: 56]. K npumepy. B Amxupe My>KYMHBI MOTYT BCTYIIaTk B Opak nmpu
AOCTHKEHUY ABALATH OAHOTO 04, a )KEHUIMHBI TP U XOCTHKEHHH BOCEMHA ALIATH JIET.
Ipy Hannuuy cepbesHbIX OGCTOATENBCTS, K MPUMEPY, TIPH GEPEMEHHOCTH HEBECTHI,
OpauHsIit BO3PACcT MOXKET ObITh CHHKEH.

«JlOCTHXKCHIE YCTAHOBIEHHOTO 3aKOHOJATENEM [/ JIML, BCTYNAIOLMX B Opak,
BO3pacTa 32BHCHT OT BHYTPEHHETO 33KOHONATENLCTBA CTPAHBI, 3aBMCHT 110
BO3pacTHOMY M IO TIOJIOBOMY MNpu3Hakam. /s pasHelx crpad Bospact GpaydHoro
COBCPLIEHHOJIETHS HEOAMHAKOB» [25; 64]. K npumepy, B Snouuu u 8o Opannuu 310
BOCEMHAALATL JIST IS MYXYHH M IUECTHAAUATh [UIS SKEHLIMH, B HMranuu u
Huneprnannax — socemuanuate ner ans oGoux nuu; B llsebtiapuu ans My)uuH —
ABaAUAThL JCT, AJIA KEHIMWH — BOCEMHAauaTh jeT; B AHrauu, [lopryranum —
INECTHALATD JIET J5151 000 UX JIHLL.

«B onmpeneneHHbIX ClydasX NP HATHYHUH YBRXKUTENBHBIX TPHYMH BO3MOKHO
CHUKEHHE OPauHOro BO3pACTa (3TO HA3BIBACTCA AMCTICHCALMS) MO DPELIEHHIO Cy.a,
IPOKYPAaTyphl, MHHMCTpa toctuuun» [25; 69]. K npumepy, npu Gepemensoctn
HECOBEP LUICHHOJICTHEH HEBECTBI B HEKOTOPbBIX CTPAHAX YCTAHABIMBAIOT AUCTIEHCALIUIO
MO HeTRIpHAAUATH JieT u Hike, B Mranuu, Aectpun, I'epmannu pacnpocrpanesa
BO3MOXHOCTb CHH)KE€HHMs OpavyHOro BO3pacTa QM0 I1UECTHAALATH JeT. B AHCIMU W
lomnannuu cHuenye 6payHoro B03pacTa He AONYCTHMO.

«B  GonswnHcTBE 3apyOexHbIXx CTpaH Ans Opaka HECOBEPLLICHHONETHErO
HEOOXOANMO Pa3PEIICHHE €0 3AKOHHbIX 1P eACTABUTENEH — P OIUTeN e, ONIEKYHO B HIIH
ycbiHOBMTENEH» [25;7 1],

B oCHOBE pernamMeHTHpyOWIMX BONPOCH 3aKIIOYeHUs Opaka HOPM 3a0%XeH
TP MHUMI MOHOTaMHH. [IpHHIMT e1HHOOpavyd B HACTOSLIEE BP eMs 3a7I03KEH B OCHOBC
BCEX CBP OMENCKUX I'OCY AapCTB.

B cratee 19 KoBC Pecrty6nuku Benapychb ykas3aHo, 4To «3anpeuiacTest 3akinodeHue
Opaka MeKIy JMUAMM, U3 KOTOPBIX XOTS Obl OJHO YK€ COCTOHT B Apyrom
3ap CTUCTPUPOBAHHOM Dpake» [6].

o nynkry 33 «IlosokeHus O NOPAAKE PETMCTPAUHH AKTOB rPaxaHCcKoro
COCTOAHUS U BBIAAYM JAOKYMEHTOB W (M1Y) CNPaBOK OpraHaMH, PerucTp Hp yIOWHMU
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aKTBl Ipa)»aaHckoro coctosHusy [12], yreepxkjennoro INocranosnenunem Cosera
Munuctpos Pecry6nuku Benapycs ot 14 nexabps 2005roga Ne 1454, unocTpa HHblil
TpaxAaHUH, KOTOPBIH HEe APOXHMBAET HAa TEPPHTOPHM TOCYNAPCTBA, IPakIaHUHOM
KOTOPOro OH ABJAETCA, AOKEH NPEROCTaBUTh AOKYMEHT KOMIMETEHTHOIO OpraHa
AaHHOTO roCcynapcTBa 06 OTCY TCTRHM 3aP €rUCTPUPOBAHHOIO GpaKa ¢ AP yTUM THLOM
(CPOK NeHCTBHS HOKyMEHTa — IIecThb Mecsies). Ilo ofuieMy npaBuny mwtamn o
3aKU1I04EHIN Opaka He CTABHTCH B MACIOPTE JIMLA, HE ABSIOUIETOCH I'PaXAAHHHOM
rocy1apCTBa MECTa 3aKITIOUEHNA Op aka,

OnuuM U3 yCioBuil 3akiiiouenus Gpaka SIBASETCS OTCYTCTBHE MEXTY JIHLAMH,
BCTYNAIOLUIMMH B Opax, OTHOLIEHWH poJcTBa ¥ cBOcTBa. Hanpumep, nciam. «Mcmam —
ITO MHPOBAA PEIHTHA, KOTOPAs HMEET B CBOeM CBAILIGHHOM NUCAHKH A0y CKAIOUIYIO
MHOTOXEHCTBO HOpMy. [lpensTcrene sakmioueHus OpakoB Mexay ONW3IKUMU
POACTBEHHUKAMY CYLIECTBYET BO BCEX LIMBMIN30BAHHBIX I'OCYIapCTBaX, TaKOH COO3
NPUBOINT K BEICOKOMY TP OLCHTY HACNEACTBEHHBIX 3a00neBanuil y neteit. B nepedens
3a0PETOB BXOAAT BOCXOASIUME W HUCXOASIIME POIACTBEHHMKH, IONHOPOIHBIE M
HEOIHOP OHbIE GPaThs U CECTPBI, YChIHOBHTE/M H YCBIHOBNEHHBIE. Y MyCynbMaH Gpak
B POACTBC [0 MOJIOYHOMY KOPMIICHHIO B TaKHMX K€ CTENEHAX, YTO M KpOBHOE
3anpelten» [25;81],

B Hnnunoiice, Jlyusmane, IOte NpEnATCTBUECM 3aKIIOYeHUd Opaka BhiCTynaer
HAaJIHYUE OTIPENENCHHBIX OO0JIe3Hed, KOTOpBIE BHECEHB! B CHELMANLHBIN peecTp
3a60J1eBaHHH, O KOTOP bIX HA/I0 COOBIMTS NP U BCTYIUIEHHU B OpaK (FeNaTuT, )eNTyXa,
CBCACHMA O CCKCYaJIBHBIX PACcCTPOMCTBAX U BECIUIORUH).

B oraenbHeIX cTpauax yCTaHOBIEH 3alpeT pasBEAEHHON KEHINWHE WIH BAOBE
3aKJTHOUATH HOBBIA OpaK B TEUCHHE YCTAHOBIEHHOIO cpoka. Hanpumep, Bo ®paHuuy u
llseiinapuu cpox cocrasiaser Tpucra AHell, 8 ['epManuu CPpOK COCTABISET HECHTH
MecsLes, B Sinonuu nonroga. Ho taxoit sanper He 6y et aecTBOBaT, €U Gpak Gbi
PacToOprHyTNo np UIKHe OECTHIOANA O JHOTO U3 CYNP YTOB.

B GonswiuacTse cTpan, B Tom uHene u B Pecriybiuke Benapych, He 101y CTHMbI
6p aku Mexay 1MUAMHA, H3 KOTOP bIX XOTs Obl 0IHO P U3HAHO HEAEECHOCOGHBIM H3-34
AyWeBHOH 6o1e3uu 1nbo cnaboymus. Takoe K0KHO GbITh IOATBEPHACHO P eLICHHEM
Cyaa, BCTYMHMBILIKMM B 3aKOHHYIO Culy (cchuika Ha ctateio 19 KoBC Pecny6nuku
besrapycn). Mexoas 3 31oro, He MoxeT 6bITh 0TKA3aHO B peructpauvu 6pakxa nuuy,
KOTOP O€ IO 3aKJIHOUCHUIO Bpayda ABIAETCH Ay IIEBHOOOABHBIM, OAHAKO HEACECTIOCOGHLIM
B YCTAHOBIICHHOM MOP SAKE HE TIP H3HAHO.,

Hanpuwmep, B I'peru pabotHukam cneucnysx6 W NoJHUKH YCTAHOBIEH 3anper Ha
3aK/0UeHne OpaKka ¢ MHOCTP AHHBIMHU MPaXKAaHaMH.

IMpakTuveckn BO BCEX CTpaHaxX MUpa OMHMM W3 TpeBGOBAHMIT BCTYIUIEHNS B Opak
BBICTYIIACT Ip HHAIUICKHOCTh BCTYNAIOUIMX B Opak nuy K passoMy moay. B cnyuae
(hM3uMuECKOH aHOMANUK BONPOC PELIACTCA KOMIIETEHTHBIMHM OpPFaHaM¥ Ha OCHOBAHHH
HaHHBIX MEIULMHCKOTO OOCNENOBAHMA: B AHMNIUK Takol BONPOC peilaeT ¢y, a B
WTtanuu npokypatypa.

«B wacrosiwee Bpema B psne eBponeickux CTpaH M HekoTopbix wratax CLUA
JIeralu30BaHbl oHoNonbie Opaku. Meropus oaHononsix 6paxos Havanack emge B 1989
reiy. )Iam/m BREJI4 3aKOH, {10 KOTOpOMY OJHOINOIDLIE Rapbi MOI'JIW pCrUCTPUPOBATDL
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CBOIO CBA3b TAK HA3bIBAEMBIM MAP THEPCTBOM. TaKo# COI03 HE AaBaJ NnapTHepaM Npasa
Ha yCBIHOBIICHWE M LEPKOBHOEC BEHYAHWE, U OAMH U3 NapTHEPOB AOJKEH Obl1 GBITH
rpaxnaniHom MHanud. Takue xe 3akoHbl Gbim npumstel B Hopseruu (1993 1.),
[Hseunn (1995 r.), Hunepnannax u Bensruu (1998 r.), Fepmannu (2001 r.), Mecmauum
(2005 r.), Ucnananu (2010 r.)» [25;101].

B naHHOH paboTe Takke HyXHO PacCMOTPETh MOMEHTEHI, KOTOPbIE CBS3aHbI C
TPaAMLUHOHHON W HeTpaAMUHOHHONH opmamu saxiovenus 6paka. «B oTHowenun
Tp ¢OOBAHMH, TP €XBABIIAEMBIX 32KOHOM K TPaIULHOHHON (GOpMe, FOCYIapcTBa TeMIAT Ha
rpyunsl. [IepByio rpynny coCTaBisioT CTPaHbl, B KOTOPHIX O(GUUMANLHO HPU3HAH
TOJIEKO 3apETHCTPHP OBAHHBEIN B KOMIICTEHTHBIX IOCYdapCTBEHHBIX Opranax opak. B
TAKHX CTPAHAaX LUeP KOBHbIN OpaK HE HMEET IOP HANUECKOTO 3HAUEHHA HECMOTP S Ha TO,
HTO OH PACNPOCTPAHEH CPEAM ONIPECNCHHON YacTh Hacenenus» [26; 56]. K neproi
Tpynne CTpaH ¢ TAKMMH MONOXKEHHAMH OTHOCAT Ppantio, Llrefinapuio, Mekcuky,
benapyce, Anonnio. B HEKOTOPBIX CTpaHax €CTh UCKAIOYEHHS W3 JAHHOTO npaBuna.
Hanpuwmep, «B Pecriy6nuke Besiapych k 3ap erncTpypoBanHbiM B opratax 3AIC Opakam
NPpUPABHUBAKOT COBEpIUCHHbIE A0 | mas 1920 roga uepxoeHbie Gpaku. Jlo 3Toro
BPEMCHH Ha TCPPHTOPHMH HAILIETO roCyapCTBa He CyLIeCTBOBAaNo opraHos 3AIC. A
TAKOKE LIEP KOBHBIE OPp aKH, KOTOPbIE 3aK/TI0YEHbI GE10PYCCKUMH P aKAaHaMHU BO B €M
Benukoi#i OTeuecTBeHHON BO#HLI Ha Bxoasmmx B coctas Coserckoro Coioza
OKKYITHP OBAHHBIX TEP pUTOPHUAX» [26; 66].

Bo Bropyio Tpyniy BKJIIOYCHBI CTPAHBI, B KOTOPBIX [OPOMKIAIOT MPaBOBHIE
NOCNICACTBYA FpaXIaHCKast ¥ iep KoBHas popMel Opaka. [IpaBo BLIGOpa TP UHANIEKHAT
BCTynarowumM B Opak nuuaM. Ciona otuecensl CUIA, Aurnus, Asctpanus, [lonsuua,
Wranus, Xopearus, Hexusa, CkaHAMHABRCKHE CTPaHBI.

K TpeTbeit rpyrnne oTeceHs! CTpaHb, B KOTOP bIX 3aKTI0UEHHE 6P aka P OMCKOAUT B
uepkoBHOH hopme. Takas dhopma Gpaka obasaTenbHa Ans rpaiaH JaHHBIX CTPaH,
%€ €CIIV OHU BCTYIIAOT B OpaK 3a rpanuied. «BoJIbIIHHCTEO CTpaH, MpU3HAROLMX
0043aTeNBLHYIO rPakAaHCKYI0 GOpMY 3aKnioueHusa Opaka, paspeLaT COBEpLLIEBUE
00psna LUEPKOBHOTO BEHYAHMS B 3aBHCHMOCTH OT JKENAHHA CYNPYIOB KaK A0, TAK U
Nocne NpOBCACHWUSA LEPEMOHMM PErUCTpalMM rpaxaaHckoro Opaka. OnHako B
3aKOHOJATE/TLCTBE HCKOTOPBIX H3 HHX IPEAYCMOTPEHO YrOJOBHOE HAaKa3aHHE 3a
COBEP LICHUE P EJTUTHO3HOM tep eMOoHNN Bpaka 10 perucTpalny rpaxAaHCKOTo paka
[26; 96]. K Tperseii rpynne ctpan oTHocaT Benbruio, Agctpuio, JlrokcemOBypr.
I'epmanuio, Hunepnangst, dpanunio, seituap o,

«B kaTonnueckux crpanax noce 3akao4eus Opaka B Lep KOBHOM (opme CTOPOHbI
0038 TENBHO J0JIKHB YBEAOMUTh OP [AHBI FOCY 14PCTBEHHOM BIACTH O COCTOABILCHCS
Liep KOBHOH Liep eMoHMU Opakocoueranusi» [26; 104]. K paccmaTpupaemoit KaTeropuu
CTpaH OTHOCATCA NBa KHxecTBa EBporsl — JluxTeHwTeilH 1 AHI0ppa, HEKOTOPbBIE
CTpaHel, TrA€ LEpPKOBHAs (opma obs3arenbHa A8 JHL  ONPEneseHHOro
Beponcroreianns — 310 Menamekas Peciy6nvka Mpan, Pecny6vka Upaxk, Ucnamcekas
Pecniy6nvka MaBpuTanus, a tTakxe oTaenbHble mTaThl CLLA u HEKOTOpbIE P OBHHLIU YU
Kanazsl,

Taxoke BRIIENAIOT HETPAAHLIMOHHBIE GOPMBI 3aKIIOUEHHS OpaKa. Cpeau TaKoBbIX
OTMCTHM BPEMEHHBIC ¥ «I'P aXKAAHCKHE» Opaku B HOPME COKHUTENBCTRA.
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Bpemennol Opak — 3TO HHCTHTYT MyCyJIbMaHCKOrO CeMEHHOTO npasa, ero
OCOOCHHOCTb — MYX4YMHA MOXET B3iTh ce0e CYNpyry Ha YCTAHOBAEHHBIH IO
JOTOBOPEHHOCTH CP OK.

bosIbIION uHTEpEC TPEACTABNAET YACHEHHE BOMPOCA OTHOCHTENBHO TEPMHHA
«rpaxxJaHCkMi Opak», KOTOPOE 4acTO CTaBAT HAPABHE ¢ COXKHUTENLCTBOM. B
3apYOCXHBIX  CTPaHaX HAMETHAACH TEHJCHIMA HA NPU3HAHHE IOPMIAMYECKHX
NMOCIEACTBHH 32 BHEOPAYHBIMU COXKHUTEIBCTBANH, MPABOBOM CTATYC KOTOPBIX MOXKET
6b1Th pasHeIM. OTAENbHBIE BUIBI CEMEIHBIX COKO30B (JIMI] KAK P A3HOTO, TAK ¥ OJHOTO
nosia) MpeaycMaTpHBAKT Hanuuue ocoboro crocoba (mpoueaypst) odopmaeHHUs:
MaceMeHHOE cornaineHne (Ppanuns), saasnenne (bensrus, Uenanaus, Tiokcembypr),
TopxecTBeHHas  uepemoHust  (Hawnms, Ilseuus, Humepnauae), auGo e
NpEAYyCMATPHBAKOT, a Mpu3HalTes nocthaktyMm (Benrpus, Wranus, IMopryranus,
CLUA, Ykpauna, l1IBeiiapus).

«¥Y3aKOHNB (JaKTUYECKOE COXKHTENBCTBO, MHOCTPAHHOE npaso paja rocynapcrs
YIOPANOTHIO MUMYIIECTBEHHBIC OTHOIIEHNA TAapTHEPOB, YPEryJIHpOBANO BOMPOCH
BOCIINTAHUA M CONEPKAHMA HECOBCPLUCHHONECTHHX JETeH, pEeWMno BOMp OCHI
MPCAOCTABACHNS MM JIMIUCHHUS  (DAKTHYECKHX OpayHbiX COMO30B  JIBTOT U
npuBKIErUi» [44; 56].

Hanpumep, B Pecnybnuke Benapych MHOCTpaHHble TpakiaHe ¥ nuua 6e3
Tpa)IaHCTBA MOTYT 3aKIIO4ATh Opaky ¢ 6es10p yeCkuMu rpaxaaHamu. CTaTHCTHKA N0
KOJIMYECTBY OpaKoB, 3aK/IIOYAEMbIX MEXAY rpaxigaHamyu Pecny6anxku Bemapych
MHOCTPaHHBIMM Ipa’KAaHAMH 38 NOCAESIHHE FOJIBI JOCTATOUHO cTabuIbHA, TaKHE Op aKH
COCTABJIAIOT [P HMEPHO 6 NP OLICHTOB OT BCETO HHCAA 3aPerUCTPUPOBAHHEIX OpakoB. B
COOTBETCTBUM € 1acThlo | cTatbn 229 KoBC Pecrry6nnkn Benapycs sakmouenue 6paka
rpaxaaH Pecriy®auku benapych ¢ MHOCTpaHHBIMM IpaKAaHAMH WIM JHLAMH 063
TPAXAAHCTBA OCYLUCCTBIAETCA B COOTBETCTBMM C 3aKOHOAATENLCTBOM Pecry6nuku
Benapyce. Bpaxu MexIy MHOCTPAHHLIMU Ipa)daHaMH 3aKII09AI0TCA B PecniyGnuke
benapyck B KOHCYIbCKHX Yup €K ACHAAX WK AMIIOMATHYECKHX P CACTABHTEN bCTBAX
MHOCTPAHHBIX TOCYJapCTB, €CAM 3TH JIMUA B MOMEHT BCTYIUIEHHs B BpaK sBAsIHCH
TPpaXiaHaMH rocy 1apCTBa, Ha3HAYMBILIErO TOC/A WK KOHCYNa B PecniyGniike benapych
(uacts 3 craten 229 KoBC PecniyGnuxy Benapycs).

Hexonn us nonosxennit craten 237 KoBC Pecny6auku benapycs, He tonycTrMo
MPHMEHCHHE HOPM UHOCTP aHHOTO TP aBa UiTU NP U3HAHHMS OCHOBAHHBIX HA 3THX HOP Max
dKTOB TIPAXKIAAHCKOrO COCTOSIHMS, €C/IM 3TO MNPOTUBOPEYHT 3AKOHOAATENBCTBY
Pecnybnuxu Benapycs. K npumepy, MHOCTpaHHBIN 3aKOH, KOTOPBIA [0NycKaer
NOMUraMHIoO, TPOTHBOPEUUT OENOPYCCKOMY 3aKOHOAATENBbCTBY, MPH3HAIOLIEMY
ApUHUMT eanHoOpauns, CienoBaTensHO, Ha TEPPUTOPUH PecryGanku benapycs
HCTB3A 3aKNIOUHTE Opak, HE PacTOpPTHYB Npeasiny iy, Ecay rpaxnaHuy benapycu
BCTYTIMT B TaKOW Opax 3a rpanuiieil, oH He Gy A€T TP U3HAH Ha p O He.

«B 3apyGexxHBIX IrOCY JapCTBAX OCHOBHOM KOJLTH3HOHHOI NP UBA3KON B OTHO I EHHUH
MATCPHANLHBIX YCIOBHA BCTYIUICHHs B Opak ABNASTCA JIMYHBIN 3aKOH FpaaaH,
KOTOP bl BbIPAXAETCA IMGO 3aKOHOM A0MHLIMAHMS (JaHus, Hopsgerus, bpasunus), nu6o
3akoHOM rpaxaaucTsa (I'epmanus, ®panuus, Ky6a, Azepbaiinxkan, Poccus). B pane
rocyiapcts (Ypyraai) A5 onpeneneHus MaTep UabHbIX yCITOBHH BCTYIUIEHUA B Opak
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P UMEHAETCHA NPaB0 MECTO COBeplueHns Opaka. B oTHOIEHHH GOpMBI 3aKTI0UEHNA
Opaka np uMEHAETCA NPaBO CTPaHBI, A€ OH ObUI 3aKNt0UYeH. B 60/bIIMHCTBE CTpaH 3Ta
HOpMa HOCHT HMIIep aTUBHEIN Xapakrep» [39; 126].

IIpouenypa odopmienus Gpaka ans Gonblied 4acTH CTPaH Pa3iIM4HA, HO TIO
o01IeEMY NPaBHITY BBIACISIOT /IBA OCHOBHBIX JTAMa: [IOrOTOBUTEIbHBIH U OCHOBHOM.
Pacemotpum ux 6onee nomp obHo.

«I1oAroTOBUTENBHBIH 3Tal — 3TO Iy GIMYHOE OrJIALIEHHE WITK Oy YEHUE THLIEH3UH.
Ha nanHom sTane Mcxoas M3 npaBoBO# CHCTEMb! CTpaHbl MPOBOAUTCA ITyOIHYHOE
OrfalieHye (CTpaHbl KOHTHHEHTaNbHOH EBponst) nny nonyuyenne nuuensud (CTpaHsl
oburero npasa). [Ty6andnoe oramieHye 06ecey HBAET MIACHOCTE 6paKa, 3aKITIouaeTCs
B JOBCACHHM [0 BCEOOLIEro CBEAEHMS WMEH BCTYMAOWMX B Opak JWL, Jaer
BO3MOXKHOCTh 32MHTCPECOBAHHBIM JIMLIAM NIPEAOCTABUTD U 3asIBHTh CBOH BO3P AKEHUS B
OTHOUICHMM BCTynatrouminx B Opak. OrnalieHue npu UEpKOBHOM OpakoCOUYeTAHUM
OCYLUECTBJSAETCA B LIEPKBH BO BPEMS BOCKPECHBIX ClYxD, MPH IpaxaaHckoi hopme
OpakocoueTaHus OCYUIECTBIAETCS B IOCY.1aPCTBCHHOM OpTaHe, KOTOP LI OCYILECTBISET
perucrpauunio Opaka Npu MNOMOLIM BbLIBELUMBAHMA Ha CTEHAEC WHHOPMaumm
roToBsiLIeMcs Op akocoueTaHnu ¢ HHdopMaumel o Byayuiux cynpyrax» [52; 56].

Paccmorpum  npumep. B HunepnaniackoMm  3akOHOAATeNbCTBE  3aKpEMIEHO
MOJNOXKEHHE O TOM, YTO «HAMEPEHUE BCTYNMHTH B Opak AONKHO ObITh MyOIHYHO
OMJIAMICHO 3a JBe HEACNW JO perucTpauuu Opaka. B cioyuae He 3awsiioueHns Opaka
NOHYKACHUE AP yrOro 1L MEHUTbCS WK BBITH 3aMyX HE A0TTyCKAeTCs, ¥ OOMaHYTOE
JIMLIO UMEET TIpaBo TPeOOBATE KOMIIEHCALIMU PACX0/10B ¥ MATEP HANTBHBII yIep6» [52;
33).

B Anrnun n CLIA Ha NoAroTOBUTENBLHOM JTAlle BMECTO MyGIMYHOTO OTVIaLIEHHUs
NPEAYCMOTPECHO NMOJTYUCHHE JIMUEH3HH. «JIMLEH3HA ~ 9T0 crieuuanbHoe paspeleHye
CTOPOH Ha 3aKIYeHue Opaka OT LUEPKOBHBIX MMM CBETCKHX BJACTeH, KOTOpBIE
OCYLUECTBIAIOT perucTpaunio. Berynawoouine B OpadHble OTHOMIEHWS IJS 3TOrO
NMPHHOCAT KAATBY B LCPKBY MO0 MPHUCATY TOCYJApPCTBEHHBIM OpraHaM, KOTOPEIE
OCYLHECTBJIAIOT perucTpaumio 0Opaka, O TOM, YTO HE MMEIOT MPENATCTBUH K
3aKOueHHIo Opaka. Takue paspewenns JeHCTBUTENbHb] B TEUEHHE YCTAHOBIEHHOTO
CpoKa—OT Mecaua o roga» [52; 111].

B Sinonun npenycmoTpeH ocobwili putyan — nomosska. «Ilog nomonsxoit B
Anowun noHmmaerca goroBop o OyaymieM BCTYIUIEHMM B 6pax, KOTOpEIH
CONPOBOXKAAETCH 0OpAaoM obmena Byaylux cynpyros nogapkamu. Takoe ycaosue
Heo0s3aTeNLHO, HO OHO 3aKpervieHo o0wvaaMu, Hapylenne norosopa moMonBky 6e3
HaU1eXKalUX OCHOBAHMI HE BNEYET 1N CTOP OH P HHYAUTEIBHOFO 3aKmoveHus 6paka,
OHO NOpOXAaeT 00A3aTENBCTBO BO3IMEILEHNA Yiuepsa, KOTOpsIi Obin P MYKHEH AP yTOH
cropone. Ilpy TakOM HCX0J€ TIOAaP KU, KOTOphle GbUIH MONYYEHEl CTOPOHOH, OYAYT
[PHU3HABATHECS HECOCHOBATENBHAIM ODOralleHHEM, OHU AOJKHBI ObITh BO3BPALIEHEI
papurtento» [52;96).

«B HEKOTOpBIX MYCYJbMaHCKHX CTpaHaX MYKUWHA MpPeJOCTaBifgeT Oyayuie
CYNpyTe «Maxp». ITO TAKHE UMY LLIECTBEHHBIC LIEHHOCTH, K KOTOPbIM OTHOCAT O AEXKAY,
AEHBTH, 31aHUA, 3€MENbHBIV yyacTok» [52; 101].

«llepemonust GpakocodeTaHMA BCErAa COBEPLUACTCS NMYOIHUHO B MPUCYTCTBHH
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COBEP 1IEHHOJIETHUX CBIICTENEN, KONTHYECTBO KOTOP bIX YCTAHORJIEHO B 3aKOHE Ka X 10 I
M3 CTpaH, U BapbMUPYETCA OT ABYX MO wecTH. B cooTseTcTBMM ¢ MexayHapoaHbIM
IaKTOM 00 YKOHOMHYECKHX, COIMANBHBIX M KYILTYPHbIX TP aBax oT 1 6 Aexabps 1966rT.,
Opak momxen ObITh 3aK/TIOYEH N[O CBOBOJHOMY COIVIACHIO BCTYNAOIWMX B Opak B
[P UCYTCTBHM 0Oenx cTOp OH. [10 noBep eHHOCTH 3aKTI0YeH e Gpaka He J0NYCTHMO, TaK
KaK 3aKOHOM [P €AyCMOTPEHO TNYHOE BBIPAXKEHHUE COTTIACHS M HAMED EHHS 33 KJIIOUHTE
Opaunbli co103 cTOp OHaMHU. ECTh MCKITIOHEHNA; 3aKOHO AATENbCTRO HEKOTOPBIX CTPaH
MpA  YPE3BBIYANHBIX OOCTOATENBCTBAX JIOMYCKAIOT 3aKIlOYeHHe Opaka uepes
MPEACTaBUTENS WINH € [MHCbMEHHOIO COTNAcHa OXHOW M3 CTOpOH. Jpyras cropoHa
oOs3aHa MPUCYTCTBOBaTh. K Taknm cTtpanam ortaocaTes dpanuns, Mcnanmus, OPT,
IUlseiuapus» [41;36].

«Hcrnanckoe 3ak0HOAATENCTBO P H3HACT 3aKITIONEHHE T010GHOT0 GPaKa 3aKOHHBIM
TOJIBKO IPH 00A34TEALHOM NPHCYTCTBUH APYroi cToponkl. Mransguckoe cemeinoe
MpaBO paspellaeT 3akni4eHHe Opaka 1O NOBEPEHHOCTH NIPH HAaXUYHH 0COOBIX
obcroaTenseTs. [ HAAIERKAMEro 3aKkNoueHns Opaka o o6IeMy IpaBuily BakHO
cobiogedre kak NOArOTOBUTENBHOIO, TaK M OCHOBHOIO 3Tana MPOUEAYP B
Opakocoueranua. B HEKOTOPBIX CTpaHaX AOMYCTUM «TafiHBIH» 6pak. K npumepy, B
Vcnanuu B Op AZike HCKIIOMEHUS PA3PELLIEH TailHbIH 6P aK, TAKO BbIM CHUTAETCS dpax
O3 p eABAPUTENLHOTO MMy GIHYHOTO OTJlaleHns» [41;96)].

PacemoTpum crenens poacrea. «I1o o6uieMy ipaBHIY 3arIp eHieHE Gpaky MEKIY
JIUaMH, KOTOPBIC ABIAIOTCH POACTBEHHMKAMH. Bpakyu Mexay BOCXOASLIMMH H
HHCXONAIHMH POACTBEHHNKAMH, MONHOPOMHBIMY M HENOTHOP OAHBIMU OpaThAMM U
CECTpaMH 3arnpeuleHbl abCOIOTHO BO Beex cTpaHax. CMBIC TAKOTO 3a1peTa COCTOUT B
6HOAOrHIECKOM NPOMCXOKACHUH, TAK KAK BpaK Mexay GIU3KuMU POACTBEHHHKAMMU
CYLUCCTBCHHO 1I0BBIIAET BEP OATHOCTS NIEP €1a4N OTPOMHOTO KOIMYECTRA 3a00eBaH U
1o HacneAcTBY. Tako# 3anpet npuodpen Ha CEroAHAIUHNA AEHL Xap aKTEp 3THYECKO i
HOpMbl. Takum 00pasoM, Opak MEeKAY POAWTENAMH M AETHMH CTall HEBO3MOXKEH MO
MOpaJibHbIM COOOpaskeHUsM. EcTs nekniouenne: nanpumep, B [Iseunn npeaycemotpena
BO3MOXHOCTh TIOJYYHTh Pa3peilleHue KOMIETEHTHBIX OPraHOB HA OGpauHblil O3
MEXAY HETIOIHOPOJHBIMU OPaThAMU M CECTPAMHM, TO €CTh TEMHM JIMIAMM, KOTOPHIC
HMEIOT TOJIKO oniHOTO obulero poxutens. B Anrnun u CUIA paspemens: 6paxu
MEX1Y NBOIODORHBIMH CeCTpaMH M OpaTeaMu. Bo @paHumu gonycTumel Gpayunble
COIO3bl MEXAY MUIEMAHHUKAMH U TCTAMU, AAAAMU W IVIEMAHHULAMHE, HO 3aIp ell{eHb!
Opaku Mex 1y cBoHcTBeHHHKAMH. 10X CBOMCTBEHHUKAMM MTOHHMAFOTCS JIULa, KOTOp ble
HE COCTOST MEKAY COOOH B KPOBHOM pOJCTBE, HO COCTOAT B OTHOILUEHUAX
HEMOCPEACTBEHHONW KPOBHOM OJIM30CTH K 3aKIHOYMBLIMM OpauHblil cOI0O3 nuuam. B
6O/MBLUMHCTBE CTPAH JIMLA, KOTOPBIE CHUTAIOTCA CBOHCTBEHHUKAMMU, MOTY T BCTYNUTH B
OpauHblit COI03 NpPH NOJNYYEHHH CMEUMANBHOIO pAa3pellleHHs KOMIIECTEHTHBIX
opranos» [41;33].

Takoke HaXoAATCA N0 3aNPETOM OPAKH MEKAY YCBIHOBUTEI MU M YCHIHORIIEHHBIMU
Bo ®panumu, Mranum, L sefinap nu. JlaHHbIH 3aIpeT HOCUT COLMAI bHBIHN XapakTep, Tak
Kak HC/lb YCHIHOBJCHHUSA COCTOUT B CO3NaHUHM OTHOIUEHUH, KOTOPBIE CXOXKHU MO CBOEH
IOPUAHYECKOH APUPOJIE C OTHOLUGHHAMH MEXAY KPOBHBIMH DOMHTENSMH H A€THMH.
Peructpauns Takux 6payHbIX OTHOILEHNH HEBO3MOXKHA 110 MOP AL HbIM COO0paxeHUAM.
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IIpoanannsnpyeM elle 01HO YCIIOBHE — COCTOSHUE 310P OBbA.

«B 3aKOHOAATENLCTBE HEKOTOPLIX CTPAH 3aKpPEIUIEHB 3AMP eThI [T BCTYILUICHUS B
OpaKk, KOTOPbIE CBA3aHBI C COCTOAHHEM 3A0POBbs. [L03TOMY BeTymaomue B 6pak nuua
AOJKHBL MPENOCTABUTE PE3YNbTAThl MEAUUMHCKOTO OCBUACTENLCTBOBAHNA, KOTOPbie
OTPaXaloTCA B CBUACTEABCTBAX O 3aKJIHOUEHUHM Opaka. llenb Takux MEHUIMHCKHX
00CIeI0BaHIA COCTOUT B MPEAYNPEKICHHM U NIPECCYEHHU NepeIadd BO3MOKHBIX
sabonesannii Gyaywemy cynpyry. K npumepy, sesepudeckue 3a601eBaHUT 1
AyLieBHas 00JIe3HE CYUTAIOTCS CYLIECTBEHHBIM TIP ENSTCTBHEM JUIS 3aKIIOYCHUS Gp aka
B CLIA 1 Anrnnu. Bo OpaHuyy XOTh U €CTb HOP MBI, 3aKpENIAOWHe 06A3aTeIbHOE
MeIHUMHCKOE 0OCIEN0BAHME, HAITHUHE BEHEP HUECKOTO 3a601eBaHus TIPCIIATCTBHEM K
3aKII04ECHHID OpakKa HE OTHOCHTCH. Takum o0pa3oM, 3aKOHOAATENbL IO3BOJISET
CTOpOHaM, HECMOTPsi Ha 3a00NeBaHMe, BHIPA3UTh CBOKD BOJIO NMPH BCTYMNEHHUH B
Opak» [36;123]

Jnst KEHWHH B HEKOTOP bIX CTPAHAX NP EXYCMOTPEH 3aNPET Ha BCTYINIEHHE B HOBbIii
Opak mocnme cMepTH My:Ka, pa3BOAa WIH NPUIHAHWS Gpaka HEIEHCTBUTEILHBIM B
TCICHUE yCTAHOBAEHHOrO cpoka. Liensio BBeacHNs 3anp eTa ABIISeTCS 1P €10TBPalLEHUE
B GyayieM cnopoBob ycraHopeHun oTyosctea. s Opanuuu u Llseit LapHuu Tako#
cpox cocrasnsier 300 anHeli (cTaThs 21 PpaHLy3cKOro IpaXIaHCKOr0 KOLEKCa, CTaThA
103 I'pasknanckuit koaexc Llseituapun), a ans epmanun — 10 mecauam.

TpeboBanua K BCTyMaloWUM B ONHONOMBIA GpauHBI COI03 JIMUAM TAKHE XKE,
KOTOPBIE NP EALABIAIOTCA K JIMLAM Pa3HOre mona, Jpyrux oTauyuil B npouenype u
YCJI0BHAX BCTYIUICHHS B OpaK 3aKOHOAATEIM PaCCMATPUBAEMBIX CTP 4H HE BBIENSTIOT.
Hecobntoaenne ycroBuit MOKET NP UBECTH K NP U3HAHMIO 6P aKa HELEHCTBUTENLHBIM, K
aHHYJTMPOBAHMIO €I0 1 BCEX TIPABOBLIX MOCNEACTBHH, KOTOPHIC BOZHUKAIOT MEXAY €F0
CTOPOHAMK C MOMEHTA €r0 3aKIIOYEHNUS.

bpak noapasAessoT B 3aBHCUMOCTH OT CEPLEIHOCTH HAp YILICHHH Ha aBCOTIOTHO
HEJEHCTBHTENLHBIM (HUUTOXKHBIN) 1 OTHOCUTENBHO HeAeHCTBUTE bHBII (ocrnopuMblit).

Haunonansuoe 3aKOHOAATENBCTBO NPEAyCMATPUBACT OCHOBHBIE MONOKEHHS, Ha
OCHOBAHHUHM KOTOPBIX CYil MOXET NMPU3HATL Opak HWYTOXHBIM. HuutoxHbiM Gyaer
CUMTATLCA TAKON Opak, KOTOPbIH 3aKMIOYEH MEXLY KPOBHBIMH POACTBEHHIKAMHK HITH
CBOHCTBEHHMKAMM; C COCTOAIIMM B JPYrOM 3aperuCTPUPOBAHHOM Gpake JHULOM: C
JIMUIEHHBIM AEECIIOCOOHOCTH B pe3yIbTaTe cnaboyMus ITH Ay LLIEBHO M GONE3HH THLIOM.

Kpome ykasanHbIX 00UINX [UTs BCEX CTpaH YCA0BHEA, B AHMITHK, Utanuy u PpaHuum
Opak Gyner cuuTaThCs HEACHCTBHTENLHBIM, €CIM HAPYLIEHbI npasuia o OpadvyHoM
BO3PAcCTe, €CNM OHHM M3 CYNPYTOB COBEPIUEHO YOUHUCTBO WM NOMBITKA €ro
COBEP LLICHHA.

bpakn cuuraloTcs oCnopuMBIMH, €M 3aKIIONEHBI ¢ MOPOKOM BOJNH (HACHIHE,
3a0nysxaeuue, o6man). Bpax B Hekotopsix wtatax CLIA npusuaercs OCMOPHUMBIM B
TOM CTyvae, KOTAA OH 3aKJII04AEeTCA C HE HOCTUTLLINM OpavHOro BO3pacTa JMLOM, UITH B
CITyyvae HeHa ITeXaUICTO OTAICH NS BCTY NAOLIUX 8 Opak UMEH, HIIHM UCTEUEHHS Cp OKa
NEACTBHA THMUCH3NH.

IToMumo ykasaHHsIX OBIIMX /IS BCEX CTPAH YCIOBHIA, 6pax B Utanuu cuurtaercs
OCTIOpHMMBIM B TOM Ci1y4ae, KOria HET Corjiacus Ha 6pak 3aKOHHOTO MpenCTaBUTENS
HaCTHYHO HEleecrocoOHOT0 JINLA; KOTA BEP HYJIOCH TULO, KOTOPOE GLIN0 06 bABICHO
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YMEp IIHM, CYNPYT KOTOPOTO BCTYIMUJI B HOBLIH Gpak.

Taroke B Ka4yecTBE NpHMEPA PacCMOTPHM OCHOBAHMA IPU3HAHHS Opaka
HEICHCTBUTE/IBHBIM HA OCHOBAHHM SIIOHCKOO 3aKOHOIaTenbctsa. Urak, «&pak B
SAnonuyn OyneT cuMTATHCA HEACHCTBUTENBHBIM NP HELOCTHREHUM OAHOM M3 CTOpPOH
WK 006erMH CTOpOHaMH OpauHOro BO3PacCTa; NPH HAaXOXKACHHM ONHOM Win o6enx
CTOPOH B AP yTOM O(UIIMATEHOM OpaKe; TP Y BCTYIUICHNHN XKEHIINHE B 6paK B IIEpHO, B
TEYCHWUE KOTOPOTO BCTYUICHHE B NOBTOP HbIA Opak 3anperieno; Np u 3akino4eHiny Gpaka
MEXAY ONM3KMMH POJICTBEHHHKAMHU; NIPH 3aK/II0UEHUH Opaka Mpu NOMOMWM o6MaHa
nubo npuHyxaenus. Takod Gpax Helb3s aHHYIMPOBATh NMOCITE CMEPTH OLHON M3
cropon» [52;112].

IlpaBoBble NOCNEACTBUA NPU3HAHUS Opaka HEASHCTBUTENBHBIM MOTYT OBITH
pasHeiMK. bpak Ui 10OpOCOBECTHRIX 3a0IyXIaBIUMXCA CYNPYroB IMOPOXKIAAET
TIpaBOBKIC MOCICACTBUA KaK M CYNPYyTOB, Tak U AJNA UX AeTeit. B Tom ciyuae, ecny
n06pocosecTHO 3alnyxaanace TOJBKO OAHA CTOPOHA, Takoif Gpak nopoxnaer
NP aBOBEIE NOCNAEACTBHUSL TONBKO IS HEe,

Manee paccMOTpuMm NOAPOGHEE MOPAAOK W YCNOBUS 3aKimioueHus Gpaka B
HEKOTOpBIX cTpaHax Esponetickoro Corosa. «B epmanuu u ®paniun 3akaodeHne
Opaka OCYLWIECTBAAETCS B rpakaaHckodl Qopme. Llepemonus GpakocoueTanus
OCYULECTBIIAETCA NPEACTABUTENICM MYHHLMINAMUTETA ¢ 00S3aTEIbHEIM TP UCYTCTBHEM
BCTYMalol¥X B Opax /MO M HX COBEPIICHHONETHMX CBUAETeNeH (craTha 1317
I'ep MaHCKOTO YTrONIOBHOrO Y10KeH s ). 3aKa0Uuennio Gpaka np eAILecTBy T nybaudHoe
OrjiallleHHe — OQULHATILHOE COOBIIEHHE 0 NPEICTOANIEM BPaKe, HA OCHOBAHUH YET0
MOTYT ObITE 3aRBIEHBI BO3PAXKEHUs NPOTUB Takoro 6paxa. [TomobHas nyGnukavus
JIEUCTRYET B TeueHHE rona. Bo ®panuum nuua, serynaoluue 8 6pak, Np eAocTaBIsOT
CIpAaBKH O MEIMLMHCKOM OCBHIETENLCTBOBAHUM. HO, HECMOTpA Ha Hanuyue
3aboseBaHuH, B 3axTFOYeHHN 6paKa UM He OTKaskiBaroT» [42; 122].

«3axkoHonaTenscTBO ['epManuut v @paHLMY TIPH BCTYIUICHAY B Opak 3akperuiser
NEPEHEHD Y CIOBHH: NP HHAUIESKHOCTE JIMIL K Pa3HBIM [10JaM; A0CTHKEHHE CTOP OHAMH
OpauHoro Bospacra — 18 ser, OAHAKO BO3pacT OPAuYHOrO COBEpPIUCHHOJETHS BO
Dpanit MOKET ObITh CHUXCH NPOKYPOPOM pecny6inkd, a B ['epmanun —
OTIEKYHCKUM CYOM; OTCYTCTBHE Y WA, BCTYNANOILET0 B Opak, HHOTO 0MULINAIBHO
3aperuCTpUpOBaHHOTO W HE pacTOpPrHyToro 6paka; OTCYTCTBHE MEXIY CyNpyramu
6.1M3KOF0 pOICTBa i cBOMCTRA. B TepMaHny 3anIpeweno 6IH3K0E P OZCTBO BILIOTH A0
TPEeTbeH CTeneHu (3ampelieHbl Opaku Mexay Osiedl M MJeMsHHUUEH, Tereidl w
nieMAHHUKOM). Bo ®panimu Takoe poACTBO 3aKOHONATENBLHO paspelleHo. [Ipu
3aKTIOYEHNM Opaka (paHIy3CKoe 3aKOHOAATEeNbCTBO NPEAyCMaTPUBACT HANHUYHE
R0OPOBONBHOTO COTMIACHS BCTYNAIOWMUX B BPAK MW COrJIAaCHS CEMBH KaskaOTO M3
Oy.1yuInx HeCOBEP LEHHOIETHUX CYTIPYTOB # OTCYTCTRHE AN BIOBLI WIH Pa3BeLEHHOIM
KEHIHHBI HE MCTEKLICTO «BAOBbEro» cpokan [42; 125].

«3aKOHOATENBCTBO AHTIIMH TP €11y CMATPHBAET 3aKITI09eH e Gpaka B TPaxIaHCKO i
WK P eTUTHO3HO M (popMe. 3axiroueHnto Gp aka p efeCTBYET Ty BIHMTHOE O A LIeHHE
MW TIOTYHMCHHC paspelleHua OT UEPKBH WM OPTaHOB, KOTOPHIE OCYLIECTBISIOT
rocy1apCTBeHHy0 perucrpaunio Opaxa. JIuma, BeTynarowwve B 6pak, ana 3Toro
NMMPHUHOCAT KIATRY B UCPKBY WJIH HNPUCATY opraHam, KOTOpbBIC OCYHICCTBAAKOT
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pervcrpanuio 6paxa, 0 TOM, YTO HE MMEIOT HUKAKMX NPENFTCTBUI K 3aKAI0YEHRUIO
6paxa. Taxue nybaukaumy v paspemieHHs AefiCTBYIOT B TCHEHHE CPOKa — OT MECH LA 10
roga» [42;130].

OTMETUM «yCIOBUA, COBITIOAEHHE KOTOPbIX NP Y BCTYLIEHUH B Gpak 0653aTeNbHO:
1) Np MHAANEKHOCTD UL K Pa3HBIM NOJIAM;

2) nocTrKeHHE CTOp OHaMy Gp auHoTo BospacTa | 6 et (CHuKeHye OpadHOro BO3pacTa
HE AONYCTHMO);

3) Hann4mre JOOP OBOJIBHOTO COTIACHS BCTYIAKOLINX B 6pak THGO cornacus poauTesnei
KaX0T0 HECOBEP LUEHHOJIETHErO;

4) OTCYTCTBUE POACTRA HIIH CBOHCTBA MEKIY CYTIP yTaMH;

5)oTCcyTeTBHE Y BCTyNawomero B 6pak  nMua  Apyroro opHLHANBHO
3apErUCTPHPOBAHHOIO U HE PACTOPTHYTOr0 OpaKa;

6) OTCYTCTBUE AYLIEBHBIX 3abonesanuiiy [44;235].

[Ipy HapywieHuu yKa3aHHLIX YCAOBHH MOXHO NPHU3HATh HUYTOXKHLIM Opak ¢
ZyUIeBHOOOIBHBIM, @ OCIIOPHMBIM — C JIHIIOM, HE ZOCTUTLIAM BO3PacTa GpauyHOTo
COBEP LIICHHOJIETUA — | 6 neT.

Tak xak 8 CIA peryauposaHue ceMefiHOrO MPaBO OTHECEHO K KOMMETEHLMM
Pa3HBIX WITATOB, TO 3dKIIOYCHHE Opaka MOXKET NPOWCXOAWTH B OJHMX LUTATAX B
rpaXIaHCKOH WK PEIMIHO3HON GOpMeE, a B APYFUX TONBKO B PENHIHO3HOHN (hop Me.
IIpyu3HaHHE HOPUIMYECKON CHIILI LEPKOBHOIO Opaka OCYLIECTBIAETCS TONBKO MpH
YC/IOBYH IPEABAPUTENBHOTO NOJYYCHHS JHMHECH3MH OT MYHHUMIANLHBIX CIyx0.
3akimoteHnio Gpaxa np eAIecTBy €T Ny OGN HOE OTIANIEHHE MK pas3peLleHye OT Liep KBU
WX MYHHUMNANBHBIX OPTaHOB, U1 NONYYEHUS KOTOPOTO BCTYNaoILKe B Opak auLa
AAIOT KNATBY WIIM APHUCATY O TOM, YTO HUKAKMX NPENATCTBHIA K Gpaky He MMEeTcs.
[Mybankauus ¥ paspeiieHue IEHCTBHTENLHBI B TEUEHHE OINPENENEHHOIO CpoKa,
KOTOP I BApBUPYETCS OT OJIHOTO MecsiLia A0 TOAa.

«3aKOHO/IATeNBCTBO KOHKpeTHoro mtata CLIA BLIZenseT yenosus:
1) NpHHAAIEKHOCTL ML K PA3HBIM IOJIaM;
2)  ZOCTHKEHME CTOpOoHaMH 6paHHOro Bo3pacTa. EAMHOOBpa3HbIM 38 KOHOM O Opake
u passoje [970 r. yCTaHOBIECH OJUHAKOBLIN BO3PACT [ MYKUUHBI H JKEHLUHHBI: C
cornacus poamrenei — 16 e, 6e3 cornacus poguteneii— 18 net. HecmMoTtp s Ha 370, B
00JIbLIMHCTBE IUTATOB YCTAHOBIIEH GOJIee BEICOKHI BO3PACTHOM LIeH3, p A3 WUHBIH 115
nostoB. Taxxke Gpaqnniil BO3pacT MoxeT OuiTh cHmXen cynoM. LItaTss Kanudopuns,
Oratio, I0ra npenycmaTtpusaroT 0643aTenbHOE NpeABap UTEAbHOE COBECENOBARUE C
Auuamu, He Jocturiuinmu 18 net, BeTynalomnmy B 6pax;
3)  Hanuuue N0BPOBOJIBHOTO COIJIACHA BCTYMAWOLIMX B Opax nubo cornacus
PONHTENEH HECOBEP ILICHHOAETHHX;
4}  OTCYTCTBHE POJCTBA WIH CBOMCTBA MEXKIY CYNMPYraMH, OJHAKO B MOJOBHHE
LITATOB paspetlied OpaK Mexay ABOIOPOIHBIMY Op aTh MY M CECTP aMHU;
5)  OTCYTCTBME Yy BCTymaloumero B Opak JWua APYroro  oQuUHAIBEHO
3apETUCTPHPOBAHHOIO ¥ HE PACTOPIrHYTOro Gpaka;
6)  OTCYTCTBHE BEHEPHUECKHX M  AYIIEBHBIX 3a00oneBaHui, 0643aTeNbHO
MEAHLHMHCKOE OCBUACTENbCTBOBAHNE BCTYNAIOWIMX B OpaK JIMLL.

Hecobnonenne Takux YCAOBMH  MOKeET NpHMBECTH K TNpHU3HauHIO Opaka
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HEIENCTBUTENbHBIMU, K aHHYIUPOBAHHUIO €0 M BCEX TIPABOBBIX MIOCIEACTBUH, KOTOPHIE
BO3HUKAIOT MEXK Y €ro CTOP OHAMM C MOMEHTa €ro 3aKJioueHus» [32;255].

Takum 0Opa3om, MBI BEIACHWIH, 94TO O¢opMIIeHUE OpaKa 1o 3ap yOexKHOMY IIp aBY
MOJKET OCYIIECTBIATLCA B pa3HbIX (JOPMaXx.

«HMcropudecku cnoxunuch ciaegyromue dopmbl Opaka. Ilepras ¢opma — 310
rpaxiaaHckas (gopma sakmoueHns 6paka (Poccus, ®PI, Opannus), npeanonaraer
0043aTENBHY0 FOCY JAPCTBEHHY IO P ETUCTPALMIO JIMLL, KETAIOUINX BCTYITHTh B Opak. Kak
NpaBUIO, TakUMK opra’Hamu BoicTynmaroT 3AI'C  wnum  opraHel  MECTHOTO
camMOynpaBieHus (K IpuMepy, Bo OpaHLMY TaKUM OpraHOM ABAsieTCs M3pust). Bropas
dopma —3TO penurnosHas gopmasakmouenus Opaka (Mpak, Upax, Uzpauns). Takas
thopMa 3aKnoUeHHs Opaka P UCyila CTpaHaM MYCYJIbMaHCKOTr o hyHAaMEHTAaJIU3Ma B
Cuily OCOBEHHOCTH UX TOCY AP CTBA, I1€ P ITHTMO3HbBIE HOP MbI UT'P al0T BaXKHYIO P OJIb U
onpeesAIoT nparo. JanHas ¢popma 6paka 03HaUaET, 4To OpaK TOMKHBI 3aKITHOUATh N0
penurvo3Homy obpsiny, kak npaswio, B xpame (IlepkoBp, Meuets, Cunarora). K
IpUMEpPY, B Ka4ecTBE BaXKHOT'O YCIOBUS 3aKimoueHHs Opaxka B Mipawne spasercs
NPpUHAANIEKHOCTE K PEMUTrHO3HOH obiiune. Ecau oauH W3 CynpyroB XpUCTHAHUH, A
Opyrol MyCcyJibMaHWH, TO TaKOH Opak HeJIb3s perucTpupoBaTh. bpaku mexay esp esmu
Y UHOCTP AHHBIMU TP @XaHAMHM TOXKE 3aP ErUCTPHUPOBATh HEBO3IMOXKHO» [32;230].

2.3 AKTyaabkHble IpoGJieMbl IPABOBOIO PeryJHpoBaiiis MopsaKa
3aKJ04eHuA Opaka

Hanunuue 3ax0H04aTeNbHbIX rapaiTHii OeCIIp ENATCTBEHHOIO OCYLLIECTBICHUS IPaB U
BO3MOXKHOCTH UX 3alUUTh 00ecneuuBaercs cornacHo Koneruryuuu PO, Ananusupys
NOA APU3MOH npas U cBOOOA MPaBOBLIE HOPMBI OTHOCHTEIBEHO AKTOR IPaKAaHCKOIO
COCTOSIHUSA (P €JCTABRIISAETCHE BO3MOKHBIM BBISBUTE P SiA 1P 00EI0OB U NP OTHBOPEUHH.

Ha cerogHsAliHWMI A€Hb B 3aKOHOJATENbCTBE OTCYTCTBYET NMOHATHE «Opakx» u,
YUHTBIBAA BbILICH3/I0KEHHOE, BOSHUKAIOT COMHEHHUs 110 NOBOAY HEOOXOAUMOCTH €ro
3aKperuieHus. Y KaXJAOoro 4esgoBEKa CYLIECTBYET CBOE NpejactarliieHue o Opake Kak
COr03e ABYX JIIOAEH, OJHAaKO o0muM sBAseTcs cieaymwouwee. Bo-epBbIX, 3TO
N00OP OBOJILHBIH COK3 MY KYMHBI ¥ KEHILUMWHEL. Bo-BTOpLIX, NaHHEIH CO03 oopMIIeTCS
perucrpauuei Opaxa. Takun 00pa3oM, 3aKOHOAATENb HE 3aKP ETUISIET IOHATHE «OpaK»,
HO 3aKpEIUISET YCIOBHKSA, NP KOTOPHIX JAHHBIH COI03 MYKUYKHHBI U KECHIUHMHBI OyHIer
MMETb [IPaBOBOE 3HAUEHHE.

Obpartumcs Kk npoleAype 3aknioucHust Opaxa. B JOKTpHUHE CeMelWHOro npasa
OTHOLUEHHA [0 PEruCTPalMH aKTOB TIPaXIaHCKOIO COCTOAHMA OTHOCAT K
npouenypHbiM. «Peaepanbubiii 3akoH ot 15 HoAOpsa 1997 r. Nel43-D3 «O06 akTax
I'PaXJIaHCKOTO COCTOSHUSA» IIP EAYCMAaTPUBAET CIEAYIOLIME FTAIB! TAHHOH NP OLIENYPHI:
1)  nonaua v puHATHE 3a9BICHNS;

2}  COCTamJEHUE aKTOBOM 3aMNCH;
3)  BblLIAYa CBMAETENBCTRBA O PErHCTPALMH aKTa FP aXKIAHCKOTO COCTOAHMA» [7].

C TOYKM 3peHUs NpouUeXypbl 3aKMIOUEHHS Opaka UMEHHO MepBLIH ATanm — noaaya
3asABJACHUA — TIpeACTaBAseTcss Haudonee BaxHbIM. BO-NepBbiX, B MOMEHT NIOJA34YH
3asABJIEHUA NOATBEPIKAACTCA B3aUMHOE 100POBONILHOE COFNACKE Ha BCTY MIEHKE B Opaxk.
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BO-BTOpBIX, yCTaHABAMBAECTCE OTCYTCTBHE OOCTOSTENBCTB, [P EMATCTBYHOLIMX
BCTYMJIEHUIO B Opak (01M3K0E POJCTBO, HEALECTIOCOGHOCTh O1HOT'O M3 TOTEHLIMANBHBIX
CYIpYyTOB, OQMH U3 CYNPYTOB YXKE€ HAXOAUTCA B OQULHAIBHO 3aperucTPUP OBAHHOM
COHO3E).

B-tpethux, coollaioTcs HEoOXOauMmble MAMIS COCTARJIEHHS AaKTOBOH 3amycu
CBEACHUS O THUAX, BCTYNaoUMX B 6pax. HazHauaercs nata u Bpems perucTpaluu akra
I'PaXAaHCKOTO COCTOSHUS.

AHanusupys NaHHBIA 3Tall OpOLEAYPHl pErucTpalMd Opaka, OTMETHM €ro
HecoBeplUeHCTBO. PelepanibHblil 3akoH «O0 aKkTax rpaxaanckoro COCTOSHUS»
NpefyCMaTPHUBAET OTKa3 B pETUCTpaunu Opaka, OAHAKO HE NpeNyCMaTpHBaeT
OBCTOATENBCTBA NI OTKA3a B NPHUHATAN 3asBJICHHA, 4TO MOXKET CTaTh NP HUYMHOMN
Hap yUICHUS NPaB W 3aKOHHBIX HHTEP €COB JIHL, BCTYMAIOMIUX B Opak.

B cratbe 11 HacTosmero 3akoHa OTKa3 B FOCYAapCTBEHHOW pETrUCTPaLly aKTa
TPAXKAaHCKOTO  COCTOSIHMS  BO3MOXKEH, €C/I4  TOCYJApPCTBEHHAS  perucTpalus
NPOTUBOPEUUT 3AKOHY W, €CIM IPENCTAaBlIeHbl JOKYMEHTHI, HE COOTBETCTBYIOIME
TpeboBanuaM. B cooTBeTCTBMM ¢ myHKTOM 9 craTed 27 3akoHa, €CNH ecTh
AOKA3aTeNbCTRA, NOATBEPKAAIONINME OOCTOATENLCTRA, NP ENATCTBY IO E 3AKIIOUEHU IO
Opaxa, TO IpH rocy AapCTBEHHON PEriCTPALINH 3aKOUEHHS HpaKa 0Ty CKAeTCa 0TKa3.

Eciv roBopuTh 0 TOCYAapCTBEHHON pPerHCTpaluy pPOXKIEHHS, pErMCTPAlMH
pacTopkeHus Opaka o p EMIEHNIO Cy 1a, PETHCTPalMK CMEPTH, AeHCTBY 10LIME TP aBUN A
Lenecoo0pasHel W JA0CTATOUHbI, TaK KaK NPOUEAYPA COBEPLUEHUS JAHHBIX AKTOB HE
NpenycMaTPHBAET BPEMEHHOrO IMPOMEKYTKAZ MEXKAY Noxauved 3aiBJCHUA WU
rOCy1apCTBEHHOM p erMcTpalueii.

Yro kacaercsa peructpaumu Opaka, Mexay JSTanaMd NOJadyy 3asBACHUS U
COCTaBJIEHHEM AKTOBOH 3AITHCH €CTh BPEMEHHOU NMPOMEKYTOK, KOTOPBIH MOXKET OBITh
COKpalleH WM NpojseH. Ha npaxTuke, Hanpumep, B HCKTIOUUTENBHBIX CHyHasnx
PErucTp aluA MOXKET ObiTh P OM3BEACHA B [IEHb IO JA4H 3aABJIEHNA, TO €CTb MECS Y HbI i
CPOK MOXKET OBITh COKpalleH. BO3MOXKHO H NpoANEHHE CpoKa.

Ham kaxcercs nemecooGpasHbiM Npu ApoLUedype perucTpauuy 6paka MEHHO Ha
dTane NpUHATAS 3asABICHUA MPEAyCMOTPETh B 3aKOHE CIIY4aW /1A OTKA3a B €ro
NP UHATHH. JIOITycTHM, 3aiBUTETEM TP €/ICTABJICHB! HE BCE HEOOXOIUMBIE TOKYMEHTEI,
3aKOHOJATENBbHO 3TO HE SIBJISETCS NNOBOAOM IS OTKA3a B NP UHSTHH 3asBJeHns. [p yrok
NPpUMEP : TP U oA ke 3aABJICHUSA O P ETUCTP UMK Op aKa BbISBNCH NOPOK BONU Y OAHOTO
M3 JIWM, NOAAIOLIMX 3asIBJICHHE O PEerucTpauvi Opaka, B BUIE HE BJIAJCHUA PYCCKMM
A3BIKOM. B3aumHO€ H0OPOBONBHOE COTIACHE SBASEICH, € ORHOM CTOPOHBI,
00s3aTENbLHBIM YCTIOBMEM 3aKIIOUEHHS Opaka, HO HecMOTpS Ha 9TO, OTKa3 B
PETUCTPalMK BO3MOXKEH JIMIIb P W HAJTWUWH NP EMATCTRHH, [P €AY CMOTPEHHBIX CTATh e
14 Cemeitnoro kosexca P, a HaTuuue B3aUMHOTO COTJIacHs B JaHHYIO CTATHIO BOBCE
HE BHECEHO,

Hanuuue storo npoturopeuns u npoSena cyGuexTsl PO MBITAIOTCA 3aN0IHUTE B
CBOMX AIMHHHCTPATHBHBIX PETIaMEHTaX, B KOTOPBbIX MNpPENyCMaTPHBAIOT TaKHe
NP OLEAYPHBIC ACHCTBHS, KaK HAaNpUMED, NP eKPaILCHHUE POCY 1apCTBEHHOM P ErnCTpaliny
3aKiItoMeHUss Opaka, OCHOBaHMEM [N 3TOrO SBJIAETCS BBLIPAXKEHHE 3asBUTEIEM
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Hecornacus (B yCTHOH Wil nMchMeHHOMN dopme) BeTyninenns B Gpak nubo 3agsieHue
00070 J11Ua 0 HATMYKK 0OCTOATENLCTB, NP CHATCTBY IOLIMX 3aK/I04eHHI0 fpaka.

Ho ajMuHUCTPATUBHBIC PErNAMEHTEI HE MOTYT YCTaHABJIMBATH NMPOLEAYPhl, HE
npenycMoTperHnie CemeliHbIM KofekcoMm PXD, 3To elle 03HO J0KA3aTeNBCTBO TOTO, YTO
NPOCTO HEOOXOAMMO MPEAYCMOTPETh MPOLECAYPY OTKa3a B NPHHATHU 3aABJICHUA
HEIMOCP EACTBCHHO B Denep anbHOM 3akoHe «O0 aKTaX Mp aXAaHCKOTO COCTOSIHUA.

B xoMMeHTap usX Cy 1€0HOH NP aKTHKY 1O CEMEHHBIM JeNaM eCThb IpUME] , Har ISTHO
[0 ATBEP K AKOIINI HEOOXOIMMOCTE TaKOH Np oLeyphl. « [ paxnanka H. o6paTniacs B
Cyn ¢ xano00ii Ha AEHCTBHUA OpraHa3arca, 0TKa3aBLUEro B perucrpaLmu 6paka B CBA31
C TeM, 4TO JINLO, BCTynamoliee B Opak, He no aAoOpoil Boje noaano 3asBieHHue o
perucrpauuu Opaka. Cya cuen, 4To, HECMOTPS Ha TO, 4TO B. yKa3biBajg Ha TO, 4TO
PONMTENH HECOBEP UICHHOETHEH H. nonynumy ero x saxmodeHno Opaka, To, 4TO OH
ABANCA COBEPLUCHHONCTHHM B TEPHON TII0Ja4YM 3afABJICHHS, OTCYTCTBOBAIIH
3a00/IEBaHKS, KOTOPbIE MOTIH HOBNUSTE HA €I0 BOMIO, CBHAETEALCTBY €T O TOM, YTO
3arc NOJKEH ObLT 3ap ETHCTPHUPOBATEL OpaKy.

CeromHs OTCYTCTBME B3aMMHOTO J00pPOBONLHOTO COFJacus He ABISeTCS
OCHOBAHHWEM /U151 OTKA3a B pErvcTp auuy 6paka, HO ABIISETCA 00S3aTEBHEIM YCHOBUEM
3aKiovennsa Opaka. [p oruBopeuns Ha inwo.

[Tpu nogaue sasBienys 0 perucTpamuy 6paka MOXKeT ObITh BLIABICH TOP OK BOJIH Y
OJHOTO M3 JIML, NOJANOLINX 3aABJACHHME O perucTpaluu Opaka, eclu 3asBUTENL HE
BJIAICET PYCCKUM A3bIKOM. Y4acCTWe MEPEeBOAYMKA T[PU PETHCTPaUMM  aKTa
FPaKOAHCKOTO COCTOSHMS Ha CETONHAIUHMHA IEeHb HE NPEXYCMOTPEHO 3aKOHOM.
[Tonyuaerca, uto Bonpoc coOnioAeHHs NpaB YenoBeka NPH PErHCTPalldM akKTa
TPAKAAHCKOrO COCTOSHUA HE yperynuposaH. UYToOBl He yMIEMAATH TIPAB JHL, HE
BJIAACIOLUMX PYCCKMM A3BIKOM, MOXHO NPENYCMOTPETh Y4acTHE NEpeBOAYMKa NpH
TP UHATYH 3a5BJIEHNUS HA P EFUCTP aL1Io Opaka,

OTMETHM elle OHO Cephe3HOE YNYIIEHNE 3aKOHOAATEN S,

Obpatumes k 3axkony «OO6 akrax rpaXIalCKoro coctosHusi». Hexons u3
TOJI0WEH M Iy HKTa | cTaThyu 29 3aK0Ha B 3anHCh aKTa 0 3aKI04YeHuy Opaka BHOCATCS
CNCAYIOULNE CBEACHHUS
- hamunus (10 ¥ nocne 3aKIIOdeHHs Opaka), UMs, OTUECTBO, AATA U MECTO
pOXACHHS, BO3PACT, IPAKAaHCTBO, HALMOHANBLHOCTE (BHOCHTCH MO KEJIAHHUIO Nl
3aKJIIOMHBIUMX OPaK), MECTO JKUTENLCTBA KAXKIOTO U3 JIHL, 3aKAIOUMBIINX Gpak;

- CBC/IEHUS O JOKYMEHTE, IIOATBEP JKAAIOILEM TP EKpALEHKeE TP €BIAYIIEro Opaka B
Cydae, eCliy J1Muo (JIKLa ), 3akioyusluee Opak, cocTosNo B OpaKe p aHee;

- P EKBU3HUTBI JOKYMEHTOB, YI0CTOBEPSAIOLINX IMYHOCTH 3aKITIOUMBIIKX Gpak;

- IaTa COCTABJIEHUS ¥ HOMED 3aIlUCH aKTa O 3aKTIOYCHHY Opaka;

- HAHMEHOBAHWE OpTaHa 3amiCH aKTOB TPakAaHCKOTO COCTOSHUSA, KOTOPbIM
NP OU3BEAEHA TOCY 1aPCTBEHHAsA P ETHCTPALVS 3AKITIOUEHHs Gpaka:

- CEpUsi 1 HOMED BbIIRHHOTO CBHUIETENRCTBA 0 Gpake.

B cnucok 0643aTenbHBIX TOKYMEHTOB 3aK/II0MEHNE O PE3YIbTATAX MEIULIMHCKOTO
obcnenopanus He BKIIOUeHO. CKPBITh MEHETHUECKHE, NICHXMYeCKHe 3a60/1eBaHMs He
MPEACTABIAETC 3aTpyrHuTeNnbHbIM. He BBIBIBAaCT TpyanocTed nepeHecTH Gpems
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Cepbe3HbIX OO0Ne3HEH HA CBOIO «BTOPYIO MOJOBMHY» M Oyayluux Aereil. JaHHbii
npofen B 3aKOHOAATENBCTBE 00 0043aTENBHOM MEAMLMHCKOM OGCIENOBAHMH —
CEPBE3HOE YMYIIEHHE 3aKOHOAATENA. YYEHbIE MILYT CrOcOOBl M30EKATh IEpenadu
NOBPEKACHHOH FeHETHIeCKOH HH(BOP MaUMK TIOTOMCTBY 1 TP EXOTBPATHTE P a3BUTHE Y
HOBOP OKJICHHbIX OOJIBIIONO KON MUY ECTRA HEU3ACUUMBIX.

Kasxercs 04eBUAHBIM, Y4TO €CTh C10co6 X0 T Gbl 3HAUUTENBHO COKPATHTE P a3BHTHCE
M Pa3sMHOXKEHHE Hen31eyHMBIX Bonesneit. ITo kpaitHeit Mmepe, 1aTh BO3MOXKHOCT Ip ABA
BbIOOpa Oy nywnm cynp yram. Ha MoH B3risia, 0 Ipasax ¥ cBo601ax B JAHHOM Cllydae
3aKoHonaTenb 3abbul. MysK4YMHA W KEHIIMHA AOJ/UKHBE OBITH TIPEABApUTEILHO
MpenynpeKACHB! 0 3a60JCBAHUAX WM TIPEAPACTIONIOKEHHOCTH K HEMY y 6YAYILETO
cynpyra.

Bo3moxHO, y3HaB 0 3a001€BaHNN 10 MOMEHTA NO4aY K 3ASBIICHHUS HA PErHCTPA LITIO
Opaka, He GbUIO OBl M B3aUMHOTO HOGPOBOJBLHOIO COrMACHS, WM OHO GBUIO GBI
00AyMaHHbLIM, HE OBIIEKII0 6Bl pa3BUTHE KOH(IHKTOR B 1A bHEMIIEM.

Taxum obpasom, 3HaAHNE O CHOCOGHOCTH CYNPYroB MMETH 370POBOE TOTOMCTBO
NO3BOJNT U3DEHKATh BHY TPHUCEMENHBIX KOHQINKTOB, COKP aTUT YHCI0 pa3Boaos. Hensas
HE YYMTHIBATH HATHYHE 3a00€BaHN Yy Oy Iy X CYNPYTOB, TAK KAK HEKOTOP bI€ U3 HUX
MOTYT NMOCTABUTL IOJ YTPO3Y XM3Hb M 310POBBE HE TOJLKO APYIrOro Cynpyra, Ho
OyAyLero moToMCTRA, & 3HAYUT H HALIMIO B 11EIOM.

Jlanec obpatumcs k Bompocy cpoKoB perucTpauun 6paka, CoraacHo cTaThe 10
Cemeiinoro koaexca P®, «bpak saknwouaercs B opranax 3ATC npu nuuHoMm
NPHUCYTCTBHHU JIHII, BCTYMAOMWMX B Opak, N0 HCTEYEHHUIO MECALA €O AHA NOJauU UMU
3aapnenys B opransl SAIC. [Ipu 5ToM Npy HANTKHY UK yBAXKUTENbHBIX P HYHH, KAK MBI
YK€ YKa3bIBaJIH, IaHHBIH CPOK MOXKeT ObITh KaK NP OJJIEH, TAK K COKpaLen» [6].

Cratbs | | Cemelinoro koaexca PP comep kuT oTKp bITHII Nep e4eHb 06CTOATENbCTE
IS COKpAIeRMs MAM YBEIHYEHUA CPOKOB perucrpauwu Opaka, [1o mHeHnio
C. A. Hukorocsna, «Hanuuye OTKPBITOIO MepevHs no3pondeT opraHaM 3ALC mno
CBOEMY YCMOTPEHHMIO M HE BCeraa 000CHOBAHO ONPEACsTh HAaJNUHE UM OTCYTCTBHE
00CTOATENLCTB, KOTOPbIE HE OTP aXKEHbI 3aKoHOAaTeneM» [45].

Bo usbexanre nono6HoM cutyauuy 66110 66l IpaBUIbLHO JONOIHKTE a03al] 3 My HKT
I craten 11 CemeltHoro konexca P, n n3noxuts ero B cneaytomeit perakuuu: «[pu
HanHIuy 0COOBIX 00CTOATENLCTR (6€pEMEHHOCTH, POXKAEHHS pebeHKa, NPU3bIBA Ha
BOEHHYI0 ClTy %0y, CKOp OTO Mepee3nia 0 AHOTO U3 Op auyroIHXCS Ha TIOCTOSHHOE MECTO
KUTENIbCTBA B APYIrOi rOPOA, CTPaHy, HENOCPEACTBEHHOMN YrpO3bl KU3HU OJHOH U3
CTOPOH, a TaKXKe B Clyvasx, €Cid fHLA, BCTynarolue B Opak, »enaioT COBMECTUTD
perucrpaumio Gpaxa c ero 3aKI0ueHneM 0 peNurHO3HOMY 06paay) 6pak MOXKET GhITs
3aKNI04EH B ACHE N0 1a4H 3aABACHHAN.

OTmeTnM eLie 0aHO 06CTOSTENBCTBO, HMEIOLLEE 3HATEHHUE TS CPOKOB P €rHCTPALIHH
Opaxa. Ha Haw B3TJ1s171 €ro MOXHO G610 Gbl BHECTH B BRILIEYKA3AHHBIA AEpeyenb. Ho,
ronaracM, UMEHHO JaHHOE OOCTOATENHCTBO MOXET CTaTh MPEOMETOM IMCKYCCHL.
HecmoTp st Ha T, uT0 Poccnsa — ceeTckoe rocy1apeTBo, MHOTHE I'PakaaHe cOB 00T
Tpasuna, Np OAUKTOBAHHBIC CBOCH penurnen. Kak H3BECTHO, 3anpeniacTest BCTY ATk B
6pak B nep oA 10cTa Wi ypassl. Takue CHTYauuy A0CTATOYHO YACTO BCTPEYAIOTCH Ha
NMPaKTHKE W 4Halle BCEro OHW PEIIAIOTCH B O3y NHIL, BCTYNAIHX B Opak, kak
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YBa)KEHME K UX P EJIUTHO3HBIM YOSKICHUAM.

Paccmotpum npumep u3 npakThkd. B uentpanwueii otaen 3ATC ropoaa
Hensbuucka snna, XenMawllMe BCTYNHTh B Opak, obpaTwiauce ¢ npoceboit o
COKpDAlLeHWH CpoKa CO [HS I[OJA4Yd 3adBIEHUS JO JHA peructpauuu Opaxa,
06ocHOBBIBaA CBOIO MpochOy TeM, 4TO ¢ HasHaveHHON opramamu 3AIC natel y
NpaBociaBHeIX HaunHaercd nocr. Corpyanuxy oprana 3AI'C nounm HascTpeuy
Op auyrOLMMCS, 3aPErHCTPUPOBAB UX Op ak Yep 3 O TOPEI HEAEIH CO THS MO AUy HMH
3a5BACHUS.

HeoOxoaumo npusHath 3ddextrBHocTh craTen 11 CemeitHoro xogexkca Pd.
3aKperIeHHbIH B 3TOM CTaThe MMIIEPATHBHBIN NMOPANOK 3aKNIOHEHUA Gpaka jaer
BO3MOJKHOCTh BBLIBUTH 3aKOHHOCTb OpauyHOro cow3a, a 00A3aHHOCTh JHUYHOIO
MPUCYTCTBUS JIML, BCTYMAIOUINX B Opak, HaeT BO3IMOKHOCTH, MYKUWHE W JKEHILWHE
JIMYHO BEIPASHTH CBOE 100P OBOABHOE H OCO3HAHHOE HAMEPEHHE CO31aTh CEMBIO.

B 3asepuieHny X04eTCs CKa3aTh HECKOJILKO C/IOB O TAK Ha3BlBaeMOM (paKTHIECKOM
Opake, MPH KOTOPOM OTHOIIEHMS MEXKIY MYKUMHOH M KEHUINHOH He 0(OpMIIeHb!
lopuau4ecku. JlaHHbid BONPOC B NOCHEAHHE oAbl NpuofperaeT Bee GOMbIIYIO
aKTyallbHOCTb, KOTOPAsA NP AMO 1P CITOPLMOHAJILHA CTYYasAM CBOOOAHOI0 COKUTENBCTBA
6e3 obsasatenscrs. B obuiectBe nonoGHas hopma OTHOWIEHUI TOMYUHIA HA3ZBAHUE
«rpaXkIaHCKu# OpaK», YTO HEBEPHO C TOUKM 3PEHHUA TEPMHUHOJIOTHU. I'paxknanckmii
Opak — 3T0 3aKOHHBIH, TO €CTh FOP MAHYECKHH O0QOpMIIEHHKIH Bpak, 4To bukcupyer
3aMMCh AKTA FPAXIAHCKOr0 COCTOAHUS. TO €CTh B AAHHOM Cllydae rp aKAaHCKnH Opak —
AHTOHHM LIEPKOBHOI'O, HO HU B KOEM CIIyHae HE CUHOHHUM COXKHUTEIbCTRA.,

BosHukaer BONpOC: CTOUT 1M BHOCHTb U3MEHEHHS B 3aKOHOJATENHCTRA B CBA3 U ¢
TEM, 4TO BCe 00JIbLIEE KOTMYECTBO M0l BRIGUp aeT Takyto GopMy OTHOMIEHH . Beas
B COXHTEILCTBE POXKAAIOTCS AETH, MOABIAETCS COBMECTHO HaXXHTOE HUMYILECTBO,
BO3HMKAIOT BOITP OCI HAC/EACTRA U Tak Aasiee. MBI Ip HAEPKUBAEMCH MHEHHU S, UTO 3TO
AenaTh HeUenecooOpa3Ho: NPU3IHAHME 33 COXHTENSAMHM KAKUX-TMOO NpaB MM
0053aTeALCTR HUBEAUP YET LIEHHOCTH 3aKOHHOI0 GpaKa Kak COLMATbHOTO MHCTHTYTA.

Boisoawl o pazneny 2

Bpax 3axiro4aercs B OpPraHax 3alyCH aKTOB IPaXAaHCKOrO COCTOSHHS, O 4eM
COCTaBIACTCS 3aNUCh aKTa O 3aKMOYEHUM Opaka W BIAGETCH CBUAETENLCTBO O
saioueHdl  Opaxa. IlpaBa u  00s3aHHOCTH CynpyroB BO3HHMKAIOT €O  AHS
roCy1apCTBEHHOM peructpauun Opaxa 8 opradax 3AIC.

Takim ofpasom, 3awiouenuwe Opaka NOJAPAsyMEBAaeT JMYHOE IPUCYTCTBHE
BCTYNAIOWIMX B OpaK JHL 0O MCTEYEHHUH MecAla C TOr0 MOMEHTA, KOTJa OHU MOATH
3asBJICHMEC B OPFaHbI 3ATIMCH aKTOB I'PAXAAHCKOTO COCTOAHMA. [ 3aknoueHus 6p aka
NpeAyCMaTPUBACTCA PSAN YC/IOBWH, KOTOpPbIE HOMKHBI ObITbH COGIIIOAEHBI JHLAMU,
BCTYTIAIOUIMMU B Bpak.

Pe3roMupyS BBIIEH3NIOKEHHOE, CTOHT OTMETUTD, 4TO GPaK ABJIAETCA AOCTATOYHO
CIIOXKHOH IPaBOBOH KOHCTpYKUMEH, MpeacTaBiIsowui co6oil WHCTHTYT ceMelfHOro
npasa. [IpaBoBoe peryninposanue AaHHOrO MHCTHTYTA NOCTATOYHO Pa3HOOGpa3HO,
HauWHas OT TpeboBanus (ycrnoruil) Opaka, 3akaHuusas ero hopMoit.
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3AKJIIOYEHHME

[IpoBeaeHHbIH aHainM3 TeMbl BBITYCKHOH KBaTU(UKAUMOHHON padoThl [103BOIMI
CAeNaTh OOLIMHA BBIBO, YTO 0P aK I1p OLLIEN JUTHTEN bHbIH HCTOPHY ECKHM MHOTOBEKOBOMH
NYTb PA3BUTHA M CMEHBI OHUX €0 POPM AP YTHM.

B TeyeHne MHOrMX CTONIETHIT B CO3HAHMM MIOAEH CIOXKMUIOCH TBEPAOE yOeKAeHHE,
yto Opak npeactaBaseT coOOH CeMEHMHBIN COK3 MYXYHHBI M KEHIIMHEI,
NPEeCNEeAYIUA OCHOBHYO LENnb — MPOROJIKEHHE poja, co3ganue Haubosee
OnaronpHATHBEIX MaTEpP HATHHBIX YCIIOBHUIH 1711 B3P AllIMBAHKS H BOCIIHTAHUA HOTOMCTBA.

Onnako B HOPMATUBHEIX aKTaX HE AAeTCAd OUpeneseHus 6paka Kak IpaBoBoil
KaTeropHy, U BOMPOC O €ro MPAaBOBOW NPUpPOJAE A0 HACTOAIIETO BPEMEHHU HM B
3aKOHONATE/ILCTBE, HHM B TMPABOBOM JOKTPHUHE OKOHYATENbHO HE PELIEH.
BhICKa3sIBalOTCA B OCHOBHOM TPU TOYKH 3pEHMsI HA Opak Kak HAa CEMENHBIH COMO3
MY KUHHBI U JKEHILUHEL: OpaK-JI0TOBOp, 6pak-cTaTyc, 6p ak-napTHEPCTRO.

Ha ceroanamuui nesb nox OpakoM MOHUMAETCS COXO3 KEHIIHHBI H MYKYWHBI,
TaKOH COX03 HANpPaBJIeH HA CO3AaHHE CEMbH H KOTOP BIH 0(pOpMISETCSA B YCTAHOBIICHHOM
33KOHOM MOpsaKe. bpaunbli COM03 3aKII04aeTcs B OpraHax 3allucy  aKToB
TPaXAaHCKOTO COCTOAHMA. COOTBETCTBEHHO, 0OA3aHHOCTH W Ipapa y CyNpyros
BO3HUKAKOT CO IHA MOCY A1aPCTBEHHON P erUCTPaLY 3aKITHOUYEH s Op aKa.

B X021 n3yuenus 1op K4 €CKOM TIUTEPaTypbl MBI BBISCHIIIH, YTO 6 aK 3aK/II04aeTCs
¢ cobnroleHreM MpaBuil, yCTAaHOBIEHHBIX B cTaThe 11 CemeiiHoro xoaekca PO.
IIpouexypa rocyaapCTBEHHOH perucTpaumu 3akioueHus Opaka B opranax 3ATC
perynupyercst PenepainbHelM 3aK0HOM «0O0 akTax rpa)ilaHCKOro COCTOSHMA»
(cratbamu 24-30). Jluua, Berynamomue B Opax, MOJAIOT B MHWChMEHHOH (opme
COBMECTHOE 3asBeHHE 0 3aKAtoueHun 6paka B aoboit opran 3AI'C Ha Tepputopuu
Poccuiickoit @eaepaumy no BrIOOPY ITUX KL HE3ABUCHMO OT MECTA HX HUTENbCTBA, B
3a8BACHUNM MOJDKHBI OBITE 00A3aTENBHO TOATBEPIKIEHBI B3aUMHOE J00POBOIBHOE
corjacue Ha 3aKitouenue Opaxka W OTCyTCTBHE OOCTOSTENLCTB, AP EMATCTBYIOLIUX €10
3AKITIOYEHHIO.

3akniouedne Opaka NPOM3BOOMUTCS TONLKO B JMYHOM NPHUCYTCTBHM JIML,
BCTyNAIOWMX B Opak. 3akiroyeHue Opaka 4epes MNPEACTABUTENA 3aKOHOM He
AOMYCKAeTcsl. TOARKO MO XKEIAHWIO KEHUXd W HEBECTHI PETUCTPALUA 3aKTIOYUEHUS
Opaka HAPOM3BOAMTCA B TOPXKECTBEHHOH oOGCTaHOBKe. [IpuCyTcTBUE CBUAETENEH,
POACTBEHHUKOB, NPY3€H — IO XKENaHHIO.

bpak MoxeT ObITh 3aKIIOUEH TOIBKO MPU HAIHYHH YCIOBH, P ELYCMOTP EHHBIX
3aKOHOM. XOTA BOMPOC 00 YCHOBUAX BCTYMUICHHUS B Opak B NpaBe H3ydaeMbix
rocy1apCTB YpPeryiupoBaH pasjin4Ho, BCE K€ MOXHO BBLIAEIHTh HEKOTOPBIE OOIIHE
4EPThI:

a) Berynawouie B O6pak J0JIKHBI NMpHUHALIEKATh K PA3HOMY [0y, a B CIydae
(pr3nUecKoi aHOMaJIMK HJIH CHOP HOTO TIOJTIOBOIO COCTOSTHHSA (rep MadpoAMTH3M) BOMPOC
O BO3MOXHOCTH 3axiioueHns Opaka pemaercs, HanmpymMep, B AHIJIMH — CyIOM, B
Wranmuy — npoxypaTypo#l Ha OCHOBAHWM JAHHBIX MEIMIIMHCKOTO O6GCIeqoBaHMS.
Toneko B oTACBHBIX CTpaHax (Huaepnanap!) 3aKoHOZATENb PACPOCTPAHK HHCTHTY T
Opaka Ha OmHOMOMABIE CeMelfHble CO3bI, B GOJBIIMHCTBE K& CTpaH, BoobLle B
3aKOHORATEIIBHOM NOPAJIKE AONYCKAIOUIMX CeMENHEIE COIO3bI MEXKAY JTHUAMM OAHOTO
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[ojla, TaKue COMO3bl HE ABIAIOTCS OpakOM B TPAAMLHOHHOM [OHHMAHHUH 3TOrO
[IpaBOBOrO MHCTHTYTA H PEryJIUPYOTCA CIIELMATBHEIM 33KOHO Ja TeILCTBOM,

0) CTOPOHBI KOJIKHBL ZOCTHYL GPAYHOTO BO3PACTA, KOTODPLIA B GONBIIMHCTBE CTPAH
paBeH 18 roxam, XOTA B HEKOTOPBIX CTPaHaX YCTAHOBNEHbI JPYIHE BO3PACTHBIE
NP EACIbl, TP UHIEM U EHILHH HUKE, YEM UL MYXKYHH, HanpuMep, B0 Opanuuu 114
MYK4HH— | 8 JIeT, a Juist KeHIUuH — 16 ntet, B [lIseiinap un nns Myxuns — 20 ner, a aius
KCHIIHH — 18 JieT, B AHMIHM — 16 jer mus aun ob6oux nonos, B MTanuu u
Hunepnannax — 18 ner ang oboux monor. [IpH Hanuuuy CEpHE3HBIX OCHOBAHMI
OpatvHEIl BO3PACT MOXET GbITh CHIDKEH: BO DpaHLMK — MPE3NUIEHTOM PeCnyGNHKH, B
®PI" — onexyHckum cymom, B Aurnmu uw CUIA — cynom, B Illsefinapun —
NpaBUTENLCTBOM KaHTOHAa, B HMranuum — cynom — mo 17 ner. B Hupepnannax
paspenieHne Ha Opak MOXeT ObITh INPEAOCTABICHO CYAOM MO  3asBIICHHIO
HECOBEP LIICHHOJIETHETO;

B) B 3aKOHOJATEIbCTBE BCEX €BPOMelickux cTpaH n Bo Beex wratax CIIA yike naBHo
CYLIECTBYIOT HOP MBI, aHanoruuHble cTaThe 146 OI'K, B cOOTBETCTBUM ¢ KOTOP O «HET
Opaka, ecii HeT cornacus», ¥ 174 3aKIo4eHds Opaka A0CTaTOuHO GOpPMambHOrO
BBIpAXKEHMs Takoro coraacua (cT. 1310, 1311 TV, cr. 117 LUTK);

r) B 33KOHONATENLCTBE PAAa 3apyOeKHBIX CTpaH B KayecTBE OJIHOTO M3 YCIOBHi
BCTYIUICHNUS B OpaK Op eyCMOTPeHO 00s3aTeNbHOe MeAULIMHCKoe 06¢nenoranne (OIK;
3akoHOonaTenscTBO pataTaToB B CILA). Llensro o0cnenoranus Bo Beex CTpaHax, e
OHO MPEAyCMOTPEHO B KAa4eCTBE YCNOBMA AN BCTYIUICHMS B Opak, sBasercs
NpenynpexXACHAE Nepeaaty BOSMOXHBIX 3a00J€BaHUH OT OQHOTO U3 BCTYNAIOMIMX B
Opak ero napTaepy. ITpu 3T0M Bo OpaHuuu pesyIsTaThl STOTO 00C/IEI0BAHNS HE MOTYT
CITYKUTb IPENATCTBHEM /15 BCTYIIEHHs 06CeyeMoro iuua B 6pak.

[ToaBoast UTOTH paceMOTpPenUs yCIOBHH 3aKII0UeHUs Gpaka B N3yUaeMbIX CTp aHax,

CAERYET OTMETHTD, 4TO FOCY1apCTBO Np HaaeT O0NILUIOE 3HAUEHHE 3aKOHO JATENbHOMY
peryJIMpOBaHUIO YCIOBHH BCTyMieHUs B Opax. Kpome 3akperienns HopM o 6pake B
CEMEHHOM 38KOHOAATENBCTBE, HOP MBI, PETYIHPYIOLIME BONPOCKI BCTY e B Bpak,
COACPKATCA B AKTAX, HMMEIOUIMX BBICWIYIO IOPHAMYECKYIO CHy HA TEppPHUTOPHH
FroCyAapCTBa — B KOHCTHTYHHOHHOM 3aKOHOAATENbCTBE. Tak, B NyHKTe | craThu 32
Koncrnynn Menanuu ykasano, 4To «My»4YHHa 1 XKEHIMHA UMEIOT TIPaBO BCTYIATS B
Bpak Ha OCHOBE MOJIHOTO HOPHIMYECKOrO PaBHONPABHA». AHaJIOTHYHAS HOpMa
coaepxures B crathbe 36 Koncrntyunu Toptyranun. CornacHo nyHkTy 2 cTaThi 32
Kouctutyunn Henanuu 3akon ycranasnusaer (gopmbl 6paka, GpauHbii BO3pacT,
MPaBOCNOCOOGHOCTb, HEOOXOAMMYIO H/si €ro 3aK/IIOHEHUs, Npara M 0GA3aHHOCTU
CYTPyTOB, NP UIHHBI U NOC/IEACTBHA PACTOPXKEHUs OpaKka;
1) B 3aKOHOATENLCTBE YCTAHOBIICH PSiA P enaTcTBUM K Gpaky. Bo Bcex eBponeickux
ctpanax ¥ B CUIA mpoBOANTCA NPUHUMII MOHOraMHOro 6paka, KOTOPEIiL
npenycmarpusaer crateto 147 @IK, «uens3s 3akmiouuTs BTOpOll 6pak 1o
PAaCTOPXEHUSA NEPBOro». AHANOIMYHBIE NP ANMCAHMA CYIIECTBYIOT B 3aKOHAX AP YIHX
crpar(crates 1306 'TY; cratea 10 LUTK), 1 3a uX Hap ylIeHHE BO3MOKHA yroJIOBHAA
OTBETCTBEHHOCTb.

bpak, 3ak/toueHHbIN B HAPY LUEHHE YCTAHOBIIEHHBIX 3aKOHOAATELCTBOM Y CJ10 BHIA,
ABJISICTCSL  HEMEWCTBUTENIBHLIM  (HHUYTOMXHLIM), OTHOCHTENbHO HeAeHCTBUTEIbHBIM
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(ocnopumeim). Bo BCex M3yuaemblx CTpaHax IPUIHACTCA HUYTOXHBIM COBEp LLIEHUE
Opaka MeXIy KpOBHBIMH POACTBEHHUKAMU WK CBOHCTBEHHHUKAMH, HAXOAALIUMHCA B
3aNp eIIEHHOMN K BCTYTUIEHHMIO B Opak CTeneHy pOACTBa MIIM CBOMCTBA, a TAKXKE C JIULIOM,
COCTOSAIUMM B Ip YTOM JAEHCTBUTENLHOM Op ake.

Pano wuau NmO3MHO KaXAbIH YEIOBEK 3a[yMBIBAETCA O CO3JaHUM COOCTBEHHOM
CEMBH — O MOMCKE JIIOOUMOFO 4YeloBeKa, pokaeHun neredl. Co3aaHue HOBOM suekku
001IECTBAa BO3MOXKHO 0e3 OQHUUMANBHOrO €¢ 0hOpMIIEHN, HO B TAKOM CITy4ae MOTYT
BO3HHMKHYTh HEKOTOP bIe CJIOKHOCTH B [IPaBOBOM NP OCTpaHCcTBe. Hanpumep, ecinu Tax
Ha3bIBaeMble «IpaxXAaHCKHE CYNPYTH» HE 3apErucTPpUpOBAJH CBOM OTHOLUCHUA,
BO3HHKAIOT 3aTPYAHEHHI NpH oGopMIeHUH U paszaene obuieit coOOCTREHHOCTH, NP U
POXICHUM ACTEH, B aNUMEHTHBIX 00A3aTENBCTBAX M B Ciydae CMEPTH OAHOTO U3
CYTIpYTOB.

Eciu penienne 0 perHcTpaiM CBOUX OTHOWIEHHWH BCE-TaKU IIPHHATO, CHEAYeT
3HaTb, KAKOB ITOPAAOK 3aKJIIO4eHUA Opaka, ero yCJNOBUSL U OCOOEHHOCTH, KakHe
JNOKYMEHTB! HEOOXO0QMMBI [Ts1 OOPMIIEHNS, @ TAaKJKE KAKHE OTP aHHUYCHHS CYLIECTBYIOT
11 BCTYTINEHHA B Op ayHbIii COO3.

45




BUBJINOI'PA@UUYECKUI CIIMCOK
. HopmaTuBHO-IIpaBOBBIC AKThI

1. Konctutyuus Poccuiickoit Oenepauuu. [Ipunsita BceHap OIHBIM FOJIOCOBAHUEM
12 nexabpsa 1993 rona// Poceniickas razera. — 1993, — 25 nexabpsa

2. KonuBenuus o corgacuu Ha BeTyruieHue B Opak, OpayHoM BO3pacte U
peructpaimu 6pakos (3akmouena B . Heto-Hopxe 10.12.1962) Mex 1y Hapo1Hoe
yacTHOE npaBo. CoopHuk nokyMeHToB. —M.: BEK, 1997, — C.667-669.

3. I'paxpanckuii koneke Poceutickol ®enepaunu (acTs BTopas) oT 26.01.1996
Ne 14—03 (pen. ot 18.03.2019, ¢ wusm. ot 03.07.2019) // CobpaHue
sakoHoaarenscTa P@,29.01.1996, No 5, c1. 410

4. I'paxpanckuit koaeke Pocculickolt Denepauuy (yacte neppas) or 30.11.1994
Ne 51-P3 (pen. o1 16.12.2019)// Cobpanue 3akononarernscrea PO, 05.12.1994,
Ne 32, cr. 3301

5. T'paxnanckuii npoueccyanbHbli koneke Poccuiickoi Qenepauuuor 14.11.2002
Ne 138—D3 (pen. 0102.12.2019) // Cobpanue 3akononatenscrea P®, 18.11.2002,
Ne 46, ct. 4532

6. Koxekc o Opake 1 ceMbe PecnnyGnuku Benapycs o1 9 uiong 1999 . Ne 278-3

7. Cemeltnnlit kozexc Poccniickoit @exepauuu ot 29.12.1995 Ne223—-D3 (pen. oT
(06.02.2020}) // Cobpanue 3akoHoaatensctBa PO, 01.01.1996, Nel, cT. 16

8. Hanoroeeiit xozekc Poccuiickoit ®emeparun (wacre nepas) ot 31.07.1998
Ne 146—-®3 (pexn. ot 01.04.2020) // Cobpanne 3akoHozarenscrea PO, No 31,
03.08.1998, cT. 3824

9. QexgepanbHblii 3ak0H 0T 15 HOAOPA 1997 . (B pen. o131 nexkabps 2014 r.) «O6
aKkTax rpaxunaHckoro cocrosiHusy / CoOpaHue 3aKOHOAATENbCTBA Poccuickoi
Penepauuy, 1997, Ne47, ct. 5340;2015,Ne 1, cr. 70.

10.deaepanbHbli 3akoH oT 31 mas 2002 roaa (B pen. ot 31 xekadpsa 2014 r.) «O
rpaxaaucrse Poccuiickoit ®enepauun» // CobpaHue 3aKOHOZATENBCTBA
Poccutickont @eaepanum, 2002, Ne 22, ¢1. 2031,2015,Ne 1, c1. 70.

11.®enepanphpiit 3akoH oT 25.07.2002 Nel15-®3 (pea. ot 03.07.2016) «O
NpaBOBOM MOJOXEHWY WHOCTPAHHBIX rpaxiad B Poccuiickoit denepanuu» //
[TapnamenTtckasrazera, Nol144,31.07.2002.

12.TTonoxenue o nop aaKke pEeruCTpaUUy aKTOB I'P &K /IaHCKOTO COCTOSIHUS ¥ BhIJIaY U
OOKYMEHTOB W (WIM) CIpaBOK OpraHaMM, pPETUCTPHUPYIOMMMH  aKThI
rpaXaaHcKoro cocrosHus ot 14 gexabps 2005 r. Ne 1454

II. Yuebnas v RayuHas nureparypa, MOHOTpaduu

13.Ansbuxos, N.P. OcobenHocTu nparoBOil NPpHPOAK U CoAcpKaHUI OpauHOTO
aorosopa/HN.P. Anpbuxos // YOpuct. —2018. - Ne8. — C.44-47.

14. Antokonsckas, M.B. Cemeiinoe npaso: yuebHuk / M.B. AnTokonbckas. — M.
Hopma: HUL Undpa-M, 2018.—-432¢.

15.Anydpuesa, JI.I1. MexnynapojHoe wactHoe npaso: B 3-x T. Tom 2, OcoOernnas
uacTh: yueOnuk/ JILI1. Anydpuesa. —M.; UsnatennctBo BEK, 2019. - 656 ¢.

16, Anuyx, H.C. CpaBHuTenbHO® U MEXAYyHapOAHOE CeMeitHOe mpaBo: y4yebHOe
nocobue/ H.C. Anuyx. — Munck : Uersipe uetrepti, 2015.-254 ¢.

46



17. Adanacsera, M.B. OcobeHHocTH IIpaBOBOro p EryIMpOBaHUS 3aKIOUeHH Opaka
B 3aKoHoRaTenbCTBe 3apyOexubix ctpaH / W.B. AdanaceeBa // CemeliHoe u
KUnmuIHoe npaso.—2015. - Ne2 - C.12-15.

18.baitbopoma, H.C. IlpaBoBoe perynupoBaHHe 3akMioueHus Opaka B
MEKAYHapOAHOM CEMEHHOM MpaBe: npodnems u peanuu / H.C. balbopouwa //
AKTyanbHBIE NPOOIEMbl MEKAYHAPOAHOTO MyOIHYHOTO U MEXAYHapOIHOrO
4yacTHOTrO npasa: c¢O. nayd. 1p. Beimm. 1 / Benopyc. roc. yH-T; OTB. pea.
E.B. Ba6xuna, FO.A. Jlenemkos, — Munck, 2019.—-225 c.

19.bepas, 1.0. PaspuTue uncruryta 6paka s Poccun / M.O. bepas // Axtyanbhble
npoOniemsl ipasa: matepuansl [V Mexaynap. Hayu. koud. (r. Mockgsa, HOs6pb
2015r.).— M.: Byku-Benu, 2015. - 165 ¢.

20.becnanos, KO.®. KommeHTapuit k cynebHoON npakTHKE 110 CEMEHHBIM Aenam /
10.®. becnanos, [1.B. I'op aerox. — M.: Ocp-89,2016.- 128 ¢.

21.borycnascxuil, M.M. MexayHapoaHoe 4acrtHoe npaBo: yueOHHK /
M.M. Borycnaeckuil. — M.: HOPMA,2017.—703 c.

22.bpannendyprekuit, fI.H. bpak u cempa: Howtaa Ha Bcecoros. copellanuu
BOJIOCTHBIX XeHOpTraHu3aTopoB npu OTA. pabotauL v kpecTestHok LUK BKTI(6)
13 derp. 1926 ./ A.H. BpannenOyprekuit. — M.: I0pua. n3a-so HKKO PCOCP,
2016.—31c.

23.bpyn, M.H. Beenenue B MexlyHapoaHoe 9acTHoe npaeo / MU, BpyH. - M.:
Tun. B.®. Kupubayma, 2015.- 79 c.

24.Becenxosa, E.E. KonnusnonHsle np odsneMsl 3aKII0HEHUS U PacTOpXKeHHs Opaka /
E.E. BecenkoBa // 3aKoHOAaTeNbCTBO U 3KOHOMUKA, —2018. — Ne8, — C.26-32.

25.BnacoB, A.A. B3aumocBs3b W TIpaBOBas periiaMeHTalus OTHOLIEHHH B
MEXIYHapOAHOM4aCcTHOM K ybnuuyHoMnpase/ A A. Brnacoe // YueHsle Tp y bl
Poccuiicko¥i akanemMn anBokaTypsl M HoTapuara. —2016.—Ne2 (41). - C.121-
125.

26.Bridopuosa, M.M. dakTuaeckuii Opak MyKUMHBI ¥ KEHUIMHEL B IPa’KAAHCKOM H
CEMEHHOM 3aKOHOJATeNbCTBE M JOKTpPHHE: aBropedepar nuccepTalMH Ha
COMCKAHHE YYEHOHN CTEMEHM KaHAMAATa OpUAMUeckuX Hayk. CreunalbHOCTb
12.00.03 — rpaxxpasckoe MpaBo; p e P UHUMATENTECKOE TP aBO; CEMENHOE NP aBo;
MEeXIyHapolnHoe wactHoe npaBo / M.M. BeiGopHosa; Hayu., pyk.
M.H. Maneuna.—-M., 2019. - 24 ¢,

27.I'erbman-ITasnosa, M.B. MexayHapossoe yactHoe nmpaso: yuebHoe nocodue a1
npuxaapHoro dakanaspuata / U.B. Ierbman-Ilarnosa. — M.: FOpaiit, 2016. -
254 ¢.

28.I'ereman-1laBnosa, U.B, I1poGnemMsl KONIU3MOHHOTO p eryaAupOBaHu S OpadHo-
CEMEHHBIX OTHOIIEHUMI B MEXIyHapOoHHOM uactHoM mnpae Poccun /
N.B. I'eteman-TlaBnosa, A.C. Kacatkuna // [Ipaso. XXypuan Beicureit mkosisy
IKOHOMUKHK. — 2017, — Nel.— C.92-110.

290 puaes, C.I1. Cemeiinoe npaso: yuebuux / C.I1. ['puuiaes. — M.: [Tpocrexr,
2019.-272c.

30.lapekuna, M.M. IlpaBoBoe peryaHpoBaHue OTHOILEHHWI M0 3aKJIIOUEHUIO U
pacTop)keHuio  Opaka, CBA3AHHOTO € HHOCTPAHHBLIM  JJeMEeHToM  /

47



M.M. Hapexuna// CoBpemennbiit opuct. — 2017, — Ne3. - C.51-59.
31.3aroposckuit, A. M. Kypc cemeitnoro npasa/ A.W. 3aroposckuii. — M., 2015. —
451 c.

323akuposa, C.A. OcobeHHOCTH INpPABOBOr0 peryJupoOBaHus OpauHOro
npasootrowmenus / C.A. 3axupora// Bnacte 3akona. — 2015. — Ne4. — C.127-
134,

33.3enun, U.A. I'paxiiaHckoe ¥ TOProBOE NMpaBo 3apyBexHBIX cipaH: yuyebHoe
nocobue/ M.A. 3enuH. — M.: [Ipocseumtenne, 2019.- 139 ¢c.

34 Nodde, O.C. Coserckoe rpaxaanckoenparo/O.C. Hobde. — J1.: JITY, 2015, -
444 c.

35.Kambianekuit, BJIl. O npase, HpaBcTBEHHOCTH M rocyaapcree /
B.IT. Kambimanuckui // Bnacts 3akona. —2019.— Ne4 (16). - C.11-12,

36.Kapubsm, C.O. Llenu, 3anaun v Gy HKIUKA CEMEHHO-TTPABOBOM OTBETCTBEHHOCTH B
KOHTEKCTE TIO3UTHBHOIO M perpocnekTuBHoro noaxoaos / C.O. Kapubsu //
CemeliHoe ¥ xunuiHoe npapo. —2017. — Nel .- C.7-11.

37Jleymxun, A.H. Cewmelinoe mpaBo: yuebuuk / A.H. JleBywkus,
A.A. Cepebpsxosa. — Yabsuock: YnI'VY, 2018, - 367 ¢.

38 Jlykamyk, M.M. MexayHapoaHoe npapo: ocoOeHHAs uacTh: yueOHWK JUis
CTY/ICHTOB Op MAWHECKHX (hakynsTeToB M By30B / U.U. Jlykamyk. — M.: Bonrepc
Kaysep,2019.-517c.

39.Mapeimesa, H.M. CemellHple OTHOWICHUS € Y4aCTHEM HHOCTPAHIER /
H.1. Mapeimesa.—M.: Hopma, 2019.— 171 c.

40.Mapbimesa, H.H. Bonipocs Mex a1y HApoAHOM MOACY AHOCTH 1€ O paCTOPKEHUU
Opaxa/H.W. Mapsuesa // XKypuan poccuiickoronpasa. —2018. — Ne7. — C.78—
88.

41Meneenes, C.H. I'paxnaanckvii kogexc Mcnanuu 1889 roga / C.H. Measener //
[TpoGnemer rpaxaanckoro npasa. C60pHUK Hay4HbIX craTed, — CTaBpONob:
Cepeuciikona,2019.—C.184-190.

42 MexaynaponHoe npapo: yuebHuk/ o18. pea. I'.B. Urnatenko, O.U. TuyHOB. —
M.: Axaxemus, 2019.— 563 c.

43 Meniep, LU, Pycckoe rpaxnanckoe npaso / JILU. Merep. — M.: Knura no
Tpebosauuto, 2018.— 742 c.

44.Haymos, S1.B. JlocTimkenne 6pavyHOro BO3pacTa Kak YC/IOBHME 3aKITIOYEHHSA
6paxa/S.B. Haymos // Cosernuk ropucra. - 2018. — Nel, — C.69-74.

45.Hukorocsn, C.A. IIpapoBoe peryMpoBaHie 3aK/IFOUEHHS 1 [IP €KP allleHHs Op aka
C Yy4YacTHMEM MHOCTPAHHBIX TpaxaaH: apropetepaT AuC. .. KaHAWAATA
topuanveckux Hayk/ C.A. Huxorocsia, — Kasans, 2019.—-28 ¢,

46.ITutunosa, A.C. CpaBHUTENRHBIH aCTIEKT P ABOBOr0 P EryIMPOBAHUS 6P aYHOT 0
norosopa B Poccuu u 3a pybexom / A.C. Ilvrnnosa // Monoaoi y4eHstii. —
2017.—Ne 51 (185).-C. 235-236.

47 IloGenonocues, K.IT. Kypc rpaxnanckoro npasa / K.I1. ITo6enoHocues. — M.,
2019.-565¢.

48.IlpaBoBO¢ pPEryIupoBaHue TPAHCIPAHHYHBIX 6PAaYHO-CEMEHHBIX OTHOLIEHHI B
Poccun. COGopuuk  Hayuwmix Ttpyazos / Ots. pen. O.E. Casenxo,

43



I"}O. ®enoceesa. — M.: [Ipocnekr, 2018. - 128 ¢.

49.I1paunko, I'.C. HucrutyT Opaka B 3akoHonatenbcrBe P®: HekoTopble
npobnemnrie acuextsl / I[.C. Ilpanxo, E.A. Jlesuukas / Teopua u mpakTuka
obmecTBeHHoro passutus. —2016. — Ne3, — C.90-93.

50.Cemeiinoe npago: yuebuuk/ I1.B. Afitos, A.M. Bensinosa, E.B. Bormanos u ap.;
nox pen. P.A. Kyp6anosa. — M. I[Ipocnexr, 2015. - 232 c.

51.CemeliHoe npaso: y4eOHUK W NPaKTHKYM A0S NpHKIagHoro Gakanaepuata /
JIM. Iluenunnesa; mnox pexn. JLM. IlvennHueBo#l; mom obm. pen.
JI.B. lutoBuu. — M.: Uznarensctso HOpaiit, 2016, — 330 c.

52.CemeitHoe nipaso Poccnifckoii demepatmy v WHOCTP aHHBIX TOCYIAPCTB / TOA
pen. B.B. 3anecckoro.~M.,2019.-312c.

53.Coserckoe cemeitHoe npaBo: yueGHuk/ A.M. Benskosa, E.M. Bopoxeitkuu; noa
pea. B.II. 'pubanos. — M.: FOpux. nut., 2019. - 304 ¢.

54.Cpasnurenshoe cemeitnoe npaso / A.T. Tolix6apr.— M.: FOpua. uszg-so HKIO
PCOCP,2015.-232c¢.

55.Tapycuna, H.H. Bpak no poccuiickomy cemeitnomy npasy / H.H. Tapycuna. —
M.,2019.-223c.

56.Tonununa, M.M. AxTyasnbHble Ip 00eMbl TPABOBOIO PECYNMP OBAHKUSA NOP AAKA
saKnodeHys opaka / M.M. Tonununa, M.B. TTonosa / AKTyanbHbIe BOTIP OCHI
Iopuandeckux Hayk: Matepuanel II Mexnaynap. Hayu. xoud. (r. Henabusck,
despaneb 2015 r.). —Henabuuck: J[pa koMcomonbia, 2015. - C.93-95.

57.1 ntoBuy, J1.B. Bpak 1 nHeIe BUIB] CEMEHHBIX COIO30B B 3ap yOCKHBIX CTp aHaX /
JI.B. urosny, A.b. Huxniwos // Hosrli rop uanueckuii sectauk. — 2019, — Ne 2
(9). - C.23-26.

58.Ilepmenenuu, I.®. YueGHUK pyCCKOro rpakaaHckoro npasa: B 2-x T. T. 2 /
I".®. [lepurenesuy. — M.: CratyT, 2015. -428 ¢.

59.Akosnesa, E.A. 3akniouerne Gpaka Kaxk OCHOBAHWE BOIHUKHOBEHMS JIMYHBIX
HEUMYILECTBCHHbIX NpaBe cynpyros/ E.A, SIkosnesa // Akryanbueie 1p 00eMbl
JKOHOMMKHY M TipaBa.—2015,. - Ne 2. - C.217.

49




	Титульник.pdf
	2020_560_morozovaea
	CCI01072020
	CCI01072020_3


