MunmcTepcTBO HayKu U BhIcHIero oopasoBanus Poccuiickoit deaepanuu
denepanabHOE TOCYJAPCTBEHHOE ABTOHOMHOE 00pa30BaTEIbHOE YUPEKICHUE
BBICIIETO 00Opa30oBaHuUs
«}Ox)HO-YpanbCkuil rocyJapCTBEHHbIA YHUBEPCUTET
(HanmoHanbHbIN HCCENOBATENbCKUNA YHUBEPCUTET)
KOpuanyecknii UHCTUTYT
Kadenpa «YTo10BHOE 1 yTOJTOBHO-UCIIOTHUTEIILHOE TIPABO, KPUMHHOJIOTHSD)

BBIITYCKHA KBAJIMOUKAILIMOHHAA PABOTA

OCOBEHHOCTHU KBAJIM®UKAIIMU ITPECTYIIJIEHUN, CBSA3AHHBIX C
VKJIOHEHUEM OT ITPOXOXXJIEHUSI BOEHHO! CJTYXBbI

IOYpI'Y —40.03.01.2016.461.BKP

PykoBoauTens BBIITYCKHOU
KBATM(PUKAIIMOHHON pabOThI
TkaueBa Hartanbst BukroposHa,
K.}0.H., IOLIEHT Kadeapbl

2020r.
ABTOp BBIITYCKHOMN
KBaJIU(UKAIIMOHHON PabOThI
CenbpkoB Anekcanap AnekceeBud

2020r.
HopwmokonTtponep
Kyxtuna Taresina BnagumupoBHa,
CTapIHil IIpero1aBaTeab Kaeapsl

2020r.

Yemsaounack 2020



I'maBa 1

1.1
1.2

I'naBa 2

2.1
2.2

I'nmasa 3
3.1

3.2

3.3
3.4

OI'JTABJIEHHUE

BBEIEHUE. ... o

BOEHHAA CIYXBA W TIPECTYIUIEHMA CBA3AHHBIE C
YKJIOHEHMEM OT HEE

Boennas ciyx0a, moHATHE, BUbI, CYOBEKTHBIA COCTaB..................
[IpectymieHus, CBsA3aHHBIE ¢ YKIIOHCHHEM OT IPOXOXKIEHUS BOCHHOMN
607> X2
OCOBEHHOCTU KBAJIM®UKALIMU BUJOB ITPECTYIUIEHUN
CBSI3AHHBIE C YKJIOHEHMEM OT BOEHHO! CJIYKEbI

[To cyOBEeKTY M OOBEKTY MPECTYIICHM . .. uvvveenereennneannnss.

[To cyObeKTHBHOM 1 OOBEKTUBHOM CTOPOHE MPECTYIUICHUS. . ............
OCOBEHHOCTHU KBAJIMOUKAIIMU TTPU3HAKOB

Cratest  328. VYKIOHEHHE OT TMPOXOXKICHHUS  BOCHHOW U
NbTEPHATUBHOU TPAKTAHCKOM CITYIKOBL . .''neveeenriiiinieeenee e,
Crates 337. (CaMOBOJIBHOE OCTaBJICHME 4YacTH WM MecTa
007 X2 P
CTaThst 338. JIE3EPTHUPCTBO. ... evvteeenttteeeeeeee e eeeeeenieeeeeannans
Cratbst 339. VYKJIOHEHHE OT HCIIOIHEHHUS OOSI3aHHOCTEH BOCHHOM
CITYOBI ITyTEM CUMYJIAINHA O0JIE3HU WM UHBIMU CIIOCOOAMM. . ........

3AKJIIOYEHUE

BUBJIMOT' PAOUYECKMI CITUCOK..........oevviiiiiiieeei e,

14

24

32

45

53
62



BBE/JIEHHUE

VYT0I0BHO-TIPABOBAsI OIICHKA KaK KBATM(DHUKAIUS MPECTYTUICHH UMEET BaXKHOE
3HAYEHUE M MECTO B NPHUMEHEHHUM YTOJIOBHOTO 3aKOHOJATENbcTBA Poccuiickoi
Oepnepanuu. Takas TouHasi OlLIEHKA KOHKPETHOTO OOIIECTBEHHO OMACHOIrO JICSTHUS,
YCTaHABJIMBAET COOTBETCTBUE WJIM TOXKAECTBO NMPU3HAKOB COBEPIICHHOTO AECSHUS,
MIpU3HAKaM KOTOpbIE MPEAYyCMAaTPUBAIOTCS YTOJOBHBIM 3aKOHOM. IIpectymienus,
CBSI3aHHBIC C YKJIOHEHHMEM OT TIPOXOXKJCHUS BOCHHOM CIIykKObI, Kak camo
YKJIOHEHHE OT TMpu3biBa Ha BOEHHyI Cciyxk0y (ctr.328 YK P®), tak wu
NPECTYIUICHUS, HANpsIMyl0 CBSI3aHHbIE C JaHHBIM YKJIOHEHHEM, a pPOBHO
CaMOBOJILHOE OCTaBJICHME YacTH uiau wmecta ciayx0sl (ct.337 YK PO),
ne3eptupctBo (cT.338 YK P®) m ykimoHeHHe OT HMCHOJHEHHUS O0s3aHHOCTEH
BOEHHOM CIIy>KOBbI TyTEM CUMYJISILUU 00JIE3HU WIIM UHBIMU criocobamu (cT. 339 VK
P®), T1peOyioT yCTaHOBIEHUS NPHU3HAKOB COOTBETCTBYIOUIEIO  COCTaBa
MPECTYIICHUS, KOTOPBIM TOCTUTACTCS TOJIBKO MyTeM KBalu(UKaIUH.

AKTYaJbHOCTbh TEMbI BBIITYCKHON KBaIM(PUKALMOHHON padboThl. O01IecTBeHHas
OMAaCHOCTh TMPECTYIUIEHUWH, HAMpAaBICHHBIX HA YKIOHEHHE OT IPOXO0XKICHUS
BOCHHOU CIIY»OBbI, 3aKJIIOYaeTCsl B TOM, YTO OHO HEMOCPEICTBEHHO HapyIlaeT
CTPOTO  YCTAaHOBJICHHBIA TIOPSIAOK  KOMIUIEKTOBaHUS BoopyxeHHbix  Cui
Poccuiickonn ®epeparun ¥ TEM CaMbIM  MNOTCHIUAIBHO MPEIOCTABIISET
BO3MOYKHOCTh MPUYMHEHUS Bpega 00OpOHOCIOCOOHOCTH cTpaHbl. Ho 31O He
¢IMHCTBEHHAs OOIIECTBEHHAs OMMACHOCTh MPECTYIUICHUM TaHHOU Kateropuu. Eciaun
paccMaTpuBaTh KaxIyr CTaTbi0 YTOJIOBHOTO Kojiekca Poccutickoit deneparuu 06
YKJIOHEHUH OT BOCHHOM CITY>KOBI, TO KaXkaasi OTAeIbHas CTaThs OyJIeT HECTHU CBOIO
OOIIIECTBEHHYIO OMAaCHOCTh, MOMHMO BbIlIIeCKa3aHHOW. [loaToMy HEOOX0aUMO
pa3rpaHMYMBATh KaXJ0€ TMPECTYIUICHUE, CBSI3aHHOE C YKJIOHEHHUEM OT
MPOXOXKJIEHWS ~ BOGHHOW  CIyXOBbI,  JJI1  BBIABJICHUS  OCOOCHHOCTEU
KBTH(UITUPYIOIMIUX MPU3HAKOB, a TaK K€ OCOOCHHOCTEW KBamu(UKAIIMU BUIOB

ATUX MPECTYIUICHUHU.



Llenp BBIMTYCKHOM KBaNIU(PUKAIIMOHHOW pabOThl COCTOMT B HCCIEIOBAHUU
0COOCHHOCTEHW KBaM(UKAIMKA TPECTYINICHUH MPOTUB YKJIOHEHHUS OT BOCHHOM
CITY>KOBI.

3amayamMu BBITYCKHOW KBaJIM(UKAIIMOHHOW pabOThI BHICTYAIOT:

— WU3y4YCHHE UCTOpUHU pa3BUTHSA OTEYECTBEHHOI'O YTOJIOBHOTO
3aKOHOJATEIbCTBA B paMKax MPECTYIUICHWM, HAapPaBJICHHBIX Ha YKJIOHEHHE OT
MIPOXOXKACHUS BOSHHOU CITYKOBbI;

— aHaJIM3 YrOJIOBHO-TIPABOBOM XapaKTEPUCTUKU MOHATUS BOEHHOM CITyKOBI;

— aHanu3 ocoOeHHOCTeH KBalM(PUKAUU BUJOB MPECTYIUIEHUH MPOTUB
YKJIOHEHUS OT POXOXKACHNUS BOSGHHOU CITYXOBbI;

— a”HaiM3 OCOOEHHOCTEH KBAIM(PHUIMPYIOMIKUX MPU3HAKOB MPECTYIJICHUN
IPOTUB YKJIIOHEHUS OT MPOXOKACHUS BOCHHOU CITy>KOBI;

— U3YYEHHE MPECTYIUICHWM, HAIPaBICHHBIX HA YKIOHEHHE OT BOEHHOU
CIIy’KObl, KBaJU(UUUPYIOIIMM TPU3HAKOM KOTOPBIX BBICTYHAIOT CIEAYIOIIHNE
CIIOCOOBI €ro COBEPILIEHUS: CAMOBOJIBHOE OCTaBJICHHUE YAaCTH WJIH MECTa CIyXkOBbl,
N€3epTUPCTBO; YKIIOHEHHE OT UCIOJHEHUS 003aHHOCTE BOGHHOM CITyKObI IyTeM
CUMYJIALMK OOJIE3HU WJIM MHBIMU CIIOCO0aMHM, a TaK e YKJIOHEHHE OT MpU3bIBa Ha

BOCHHYIO CIY)KOy IIPH OTCYTCTBHUM 3aKOHHBIX OCHOBAHMU JJISI OCBOOOKICHUS OT

ITOU CITYKOBI.

OOBEKTOM BBITYCKHOW KBATM(DPUKATMOHHOW pabOThI BHICTYNAET COBOKYIHOCTh
YTOJIOBHO-TIPABOBBIX M OOIECTBEHHBIX OTHOIIECHUMN, CBA3AHHBIX C MPUBICYECHUEM
JUIA K YrOJOBHOW OTBETCTBEHHOCTH 3a COBEPILICHUE MPECTYIUIEHUW MPOTUB
YKJIOHEHUS OT IPOXOXKACHUS OT BOSHHOM CITyXKOBbI.

[IpeameToM BBITTYCKHON KBaNu(UKAITMOHHONW PaOOThI BHICTYIIAIOT MPABOBHIE
HOPMBI POCCUICKOTO YTOJIOBHOT'O 3aKOHOJATENbCTBA, OOIIECTBEHHbIE OTHOLIEHHUS,
KOTOpBIE CKJIaJBIBAIOTCSI B IMpoliecce KBAIM(UKALMKU TPECTYIJICHUN MpOTHUB
YKJIOHEHUS OT TMPOXOXKJIEHUSA OT BOCHHOW CIY>KObI, MpaKTUYECKUEe U
TEOPETUYECKHE OCOOEHHOCTH, BO3HHMKAIOIIME 3a COBEPIIECHUE MNPECTYIUICHUHN ¢

YKa3aHHBIMH IIPABOBbIMHA O0COOECHHOCTSIMHU.


http://www.consultant.ru/document/cons_doc_LAW_349286/8cc76a7265c7bb85f8e070f370852f0a1750ced8/#dst100191

Teopetnueckas ocHoBa. [Ipum HammcaHUM BBIMTYCKHOW KBaNU(UKAIMOHHON
paboThl OBLIM MPOAHATU3UPOBAHBI U OOOOIIEHBI TEOpPETHUECKHUE pPa3pabOTKU B
00JacTH yTOJOBHOIO 3akoHopaTenbcTBa Poccuiickoin denepanuu, matepuaibl
aBTOPCKUX HCCIIEJIOBAaHUIM 1O OCOOCHHOCTSAM KBaIU(DUKAIMK TPECTYIIICHUHI
MPOTUB YKJIIOHEHHUS OT BOEHHOU CIIyObl, BBISIBIIEHBI OCHOBHBIE MO3UIIUN YUEHBIX
0 TEeME€ HccieloBaHus. B crenuanbHOM IOpUIUYECKON JUTepaType MpoOsieMbl
JAaHHOW KBalM(uKalu paccMaTpuBaiuch B uccienoBanusx A.B. KynamikuHza,
A.M. Jo6poronbckuii, C.B. Tuxomupona, A.A. Tonkauenko, H.A. Ileryxosa,
A.A. Xonycoa, O.K. 3arenenmna, A.A. Tep-Axkonosa, ®.C. DbpaxhHuka,
X.M. Axmermmmna, ['.H. bymyeBa, K.B. ®areesa, .M. Murauesa,
N.A. bamikupoBa U Ipyrux aBTOpPOB.

HopmaTuBHOI OCHOBO# BBIMYCKHOW KBadU(UKAIIMOHHOW pPAOOTHI SIBISIETCS
Koncturynuss P®, VYromoBubeiii komekc P®D, deaepasbHOE  yrojloBHOE
3aKOHO/IATEIbCTBO, UHbIE (efiepabHbIE 3aKOHBI, a TaK K€ MaTepHallbl U CyneOHas
IIPAKTUKA PAa3HOTO YPOBHS.

OMnupuueckast 0a3a MCCIEI0BaHUS COCTOUT B OMYOJIMKOBAHHBIX B HayYHOU
JUTEpaType W TMEPUOJUYECKONW I€YaTH JaHHBIX, CTATUCTHYECKUX MaTepuaniax,
OTHOCSIIMXCS K pACCMAaTPUBAEMON TEME.

MeTonoI0THYecKoil  OCHOBOM  BBITYCKHOM  KBaJU(UKAIIMOHHONW  pabOThI
ABJIETCSl JUAJIEKTUYECKU METOJN, a TaK € OOIIeHayYyHble METOAbl MO3HAHUSL:
aHaIM3a, CUHTE3a, MHAYKIIMH, KPOME TOIO MCIOJb30BAHBI CIIELIUAIBHBIE METO/IBI,
TaKUE KaK: UCTOPUYECKUN, CPABHUTEIILHO-IIPABOBOM, CUCTEMHO-aHAJIUTUYECKUM,
(bopMalIbHO-JIOTMYECKU I, METOJT CPABHUTEIBHOTO MPABOBEICHUS U JIP.

PesynbraTthl aumioMHON  pabOThl  HMMEIOT TPAKTUYECKYI0 3HAYHMOCTb,
COZIEpKAT BBIBOJIbI, NPEIJIOKEHUS IO COBEPIIEHCTBOBAHUIO HOPM YI'OJIOBHOTO
3aKOHOAATENbCTBA.

CTpyKTypa BBITYCKHOW KBaTU(UKAIIMOHHONW pabOThI OmpeseieHa XapakKTepoM
uccienyeMbix B Hed BompocoB. Pabota cocTouT W3 BBElEHHUS, TpeX TIJaB,

BKJIFOYAIOIIUX BOCEMb maparpadoB, 3aKII0YCHHS 1 OMOIHOrpapruueckoro CIuckKa.



['JIABA 1 BOEHHAS CJIVXXBA U IIPECTYIUIEHUS CBSI3AHHBIE C
VYKJIOHEHUEM OT HEE

1.1 Boennas cimyx0a, MOHATHE, BUbI, CYOBEKTHBIN COCTaB

[Ipexxne dem TOBOPUTH 00 OCOOCHHOCTAX KBaTM(UKANKM TPECTYIUICHUI
IPOTUB YKJIOHEHHUS OT TMPOXOXKACHHUS BOCHHOM CIIy>)KObI, HEOOXOAUMO YETKO
MOHUMAaTh, YTO MO coOOM MoapasyMeBaeT BOCHHAs CIyk0a, MOJAPOOHO OMUCATh,
KaK caMO MOHATHE, TaK U €€ BUJIb U CYOBEKTHBINA COCTaB.

Cornacno Konctutynuu Poccuiickoir @enepainuu, 3ammra OtedecTtBa — 3TO
JOJIT U OO0S3aHHOCTh KaXXIoro rpaxnaanuHa Poccuiickoit ®enepanuu, HECTH
BOGHHYIO CITYX0Y B COOTBETCTBHH C (peIepaTbHBIM 3aKOHOM.

OcHoBomnonaratone GopMbl pean3alid KOHCTUTYIITMOHHOW O0O0sI3aHHOCTH
3amuThl OTevyecTBa, a Tak K€ CcamMH MOJIOKEHHUS B cepe OpraHu3aluyd BOCHHON
ciyxk0bl conepxarcs B @enepaibHoM 3akoHe oT 28 mapTa 1998 r. Ne 53-03 «O
BOMHCKOW 00SI3aHHOCTH M BOCHHOU CiTyx)0e», B depepalibHOM 3aKoHE OT 27 mas
1998 1. Ne 76-®3 «O craTyce BOEHHOCTYXaux», B denepanbHoM 3akoHe OT 31
Mas 1996 romga Ne 61-®3 «O06 ob6oponey. [lomumo 3TOr0, OTHOIIEHUS B JIaHHOUN
chepe periaMeHTUPYIOTCS OOIIEBOMHCKUMHU ycTaBamu Boopyxennbix Cui
Pocculickon ®@enepanuu.

Uccnenyemas Tema, B JaHHOW paboTe TMOJHOCTHIO CBSI3aHA CO CJIOBOM
«BOMHCKHMIN». MlcXoas U3 onpenesieHnil, JaHHbIX B CIIOBAPAX PYCCKOTO SI3bIKA, IO
CJIOBOM «BOMHCKHID» TOAPA3yMEBAKTCS SIBIICHUS, KOTOPBIE HEIMOCPEICTBEHHO
OTHOCSITCS K BOUHY WJIM K BOCHHOM CIIy»0€, a 3HAaUUT OHU HANPSIMYIO CBSI3aHBI C
BOCHHOM CITy>k00M MJIH e ¢ BOGHHOCHy)KaH_II/IMI/I.z

Cama BoeHHasi ciyk0a MPECTaBIseT COO0W BaXKHEUITUN BHJ IE€ITEILHOCTH
rpaxnan Poccuiickorn @enepauuu, HampaBlieHHas Ha 3amuTy — OrtedecTsa.

['ocymapctBo, moHMMas  OOJBIIYI0O  3HAYMMOCTh  BOGHHOM  CIyXObI, C

! Konctutymus Poccuiickoit ®enepanuu. IlpunsaTa BceHapoIHBIM TrosocoBaHueM 12 aexaOps
1993 r. // Poccuiickas razera. 1993. 25 nexa0ps.
2 Osxeros C.J1. TonKOBBIA cioBaph pycckoro s3bika: 72 500 cioB u 7 500 dpazeonornueckux
BbIpaxkeHuil. M.: A Temm, 1993. C. 783
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3aKOHOAATEIBHON CTOPOHBI, OMPEAEISIET OCHOBHBIE BOMPOCHI, TAKME KakK MpaBa,
00s13aHHOCTH W OTBETCTBEHHOCTH BOSHHOCIYKAIIHMX, COJICPKAHUE M TOPSIOK €&
MIPOXOXKICHUS.

Tak e CTOWUT BBIACIUTH ONMpPENCICHUS BOEHHOUM CITy>)KOBI, YIIOMHHAaeMbIE B
ropuaudeckoit murepatype. Tak B.I'. CTpexo30B 1moj; BOEHHOM Cily:k00i MOHUMaeT
— CJIOKHOE COLUHMAIbBHOE W MNpaBoBo€ sBjieHUME. OHA COCTABISET OCHOBY
nesTenbHOCTH W (PyHKIMOHWpoBaHusS BoopykeHHbix Cui, JIpyrux BOWMCK,
BOMHCKHX (OPMUPOBAHMI M OPraHoB, BXOJSAIIMX B BOCHHYIO OpraHU3AIMIO
roCcyAapcTBa, a TAK)KE 0XBAaThIBAET MUJUIMOHBI TpaXkaH Poccuiickoi CDez[epauHH.l

A.D. XKanuHckuil omnpenensa Moj JaHHBIM TOHSITHEM BOEHHOM CITY>KObI
0COOBI BUJ TOCYAAPCTBEHHON CIIYk Obl, — (PYHKIIMOHAIBHO MpETHA3HAUYCHHBIN
JIJIs BOOPY>KEHHOM O00pBhOBI C BOGHHOM arpeccueit, T. €. AJjisi ooecredeHrss BOCHHOM
6e3omacHocTu rocygapcra. Jljis Toro 4toObl YCHEIIHO pa3peliuTh 3Ty 3ajaady,
HEO0OXOJMMO YCTAaHOBUTb M CTPOTO COOJIOCTU TOPSIOK MPOXOKACHUS CITYKOBI,
KOTOPBIH CITYXKHT CPEICTBOM 0OECIIEICHHS BOCHHOMN GE30MacHOCTH.”

ITockoOJIbKY ~ AESTENTbHOCTh BOEHHOCIYXAIIMX HOCUT TOCYJIapCTBEHHBII
XapakTep, ed MPUCYIIU BCE OCHOBHbBIE CBOMCTBA MOCYIaPCTBEHHOM CITYKOBI.

CoxpaHeHue LEJOCTHOCTH U TOCYJIapCTBEHHOTO CyBepeHuTeTa Poccuiickoit
denepany TOCTUTACTCS Pa3HBIMHU CIIOCOOAMU, OJMH U3 TAKOBBIX — YCTAHOBJICHUE
KOHCTUTYIIMOHHOM 00sI3aHHOCTH TpaxkjaaH Poccuiickoit deneparuu 1o 3amure
OtevectBa. UTOOBI HCMONHATH CBOIO O0s3aHHOCTH MO 3ammre (OrTedyecTBa
rpakJlaHe MOTYT UCIIOJb30BaTh TaKue MyTH, KaK MPeAOCTaBIECHNE MaTepHaTbHBIX
CPEACTB, HEOOXOIUMBIX MJII OOOPOHBI CTpaHbl (CHEHUATBHBIX HAJOTOB U OOIIHUX
yIuiaT, aBTOTPAHCHOPTHAs, TyXeBasi, CyJ0Bas, KBapTUpHAsi MOBUHHOCTH), TaK U
BBINIOJIHEHHUE PabOT MO CTPOUTENHCTBY OOOPOHHBIX COOPYKEHHM HIIM 00OPOHHBIX
npeanpuatuii u aAp. OJHAKO OHU SBJISIOTCS HEOCHOBHBIMH (hOpMaMH 3alllUThI

OteuectBa. B MuUpHOE BpeMs TIIaBHOM 00s13aHHOCTBIO IPaXKIaH SIBJISICTCS BOMHCKAs

Boennoe mpaso. / mox pen. B.I.Crpeko3oBa, A.B. Kymamxuna. MockBa: 3a mpasa
BoeHHOCTyxamux, 2004. C.89.
2 JKanunckuii A.D. YronosHoe npao Poccnn: yueGuuK s By308 / A.D. Kamnucknit. HOPMA,
1997. C. 64
7



00s13aHHOCTH, KOTOpasi TOJpa3yMeBaeT, B YAaCTHOCTU, MPOXOKIACHHE BOEHHOM
CJIY>KOBI MO MPU3BIBY U UCIOIHEHHWE KOHCTUTYIIMOHHO 3aKPEIUICHHOTO JI0JTra MO0
3amurTe OTeyecTBa MyTeM JI0OPOBOJILHOTO MOCTYIUICHHS] HA BOGHHYIO CITYKOY.

['paxxnane, mpoxoasie BOCHHYIO CIYKOy, BBIMOJTHSIOT pa3InYHbIC 3a7a49d B
COOTBETCTBHM C 3aKOHOJATEIbHO 3aKPEIUVIEHHBIMU 33 TOCYJapCTBEHHBIMU
opraHamu (yHKIUSIMH, KOTOPbIE B JaJIbHEUIIIEM HEMOCPEICTBEHHO JIEUCTBYIOT OT
WMEHU M B MHTEpPECax rocyJapcTBa M OOIIECTBA B IIEJIOM. TaKOBBIMH SIBIISTFOTCS
B3aMMOOTHOIIEHUSI BOCHHOCIIYXAIIUX, KOTOPbIE CTPOATCS HA OCHOBE MPHUCYIIUX
rOCYyJIapCTBEHHOM CITy>KObI OTHOILIEHUM BJIACTH W MOJYMHEHHUS, a TAKXKE MPaBOBbHIC
MOJIOKEHUSI BOEHHOCTYKAIUX, MOPSAOK HCIOJHEHUS M MPOXOKIACHHUS BOCHHOU
CITYKObI, OTIPEIEISIONTUXCS TOCYIapCTBOM.

CymiecTByeT omnmpeAesieHHOE pasHOoOOpa3re BOCHHO-CITYKEOHOU s TeIbHOCTH
B Boopyxennsix Cunax P® ¢ pa3znuuabiM 00BEMOM peliaeMbIX 3a7ad U
IIOJJHOMOYMK B PAa3jIMYHBIX TOCYJAAapPCTBEHHBIX OpPraHu3alusaX U OpraHax, B
KOTOPBIX 3TOT MPOLECC MNPEAYCMATPUBACTCS 3aKOHOM, TaK K€ CYIIECTBYIOT
pa3UYHbIC BUJIBI BOCHHOU CITY>KOBI.

Bugom BoeHHOM cmy>»XObl MPU3HAETCA €€ Creluaniu3aius, KoTopas Nporu3BoaHa
u o0ycioBlieHa (YHKIUSMU U 3aJad4aMHd TOCYJApPCTBEHHBIX OpTraHu3aluid u
opraHoB. /laHHas cnenuanu3anus peaau3yercs B JIESITEIbHOCTU I10 BBIIOJIHEHUIO
CIICLIMAJIbHBIX 337a4 OTACIbHBIMU TOCYJIapPCTBEHHBIMH OPTraHU3AUAMHU [0
VCIIOJIHEHUIO TIOJITHOMOYMH OTHEIBHBIX TOCYJAPCTBEHHBIX OPraHOB, KOTOPBIE
HaJIEJICHBI JIJISI 3TOTO CHEIUaIbHON KOMIIETEHIIUEH, ONpeaesstonel 0cCoOOeHHOCTH
MPaBOBOIO CTaTyca M (PaKTUYECKYIO JIeITEIHbHOCTh BOSHHOCTY KAIIIHX.

BoenHnocinyxanuMu B CBOIO ouepedb, cornacHo dDenepanbHoMy 3akoHy «O
CTaTyce€ BOEHHOCIYKAIIMX», MNPU3HAIOTCS Tpa)xJaHe, NPOXOIAIINE BOCHHYIO
cyx0y B Boopyxkennbix Cunax Poccuiickoit deneparuu, apyrux BOMCKax,
deneparbHBIX OpraHax 0e30MacHOCTH, OpraHax BHENTHEH pa3BeIKH, a TaK K€ B
WHBIX TOCYAapCTBEHHBIX BOUHCKUX (POPMUPOBAHUSIX.

BoiickoByro ciy0y BOEHHOCHYXamue Tpoxonasar B Boopyxkenubix Cumax,

[Torpannynbix Boiickax dDenepanbHOM Ciy)Obl Oe3omacHocTH Poccuiickoit
8



@enepanuy, BO BHYTPEHHHMX BOMCKax MUHHCTEpPCTBA BHYTPEHHUX €1
Poccutickon @enepanuu, B Kene3HoaopoxkHbIX Bolickax Poccuiickon denepanuu,
BOMCKAaX TpakJIaHCKOW OOOPOHBI, a TaKXKE€ HHKEHEPHO-TEXHUYECKHX, TOPOMKHO-
CTPOUTENBHBIX BOMHCKHX (OPMUPOBAHUAX TpHU  (enepalibHbIX  OpraHax
WCIIOJTHUTEIIbHOM BJIAaCTH M CO3JaBAEMBIX HA BOEHHOE BpEMs CIELHATbHBIX
dbopmupoBanusx. OcHOBHOE (GYHKIMOHAIBHOE TMpEJHA3HAYEHWE BOWCK —
HETMOCPE/ICTBEHHAsT peanu3anus (YHKIWA TOoCyAapcTBa B IIEISX BOCHHOMN
O0e3omacHOCTM W OOOpPOHBI TOCYJApCTBa, CBSI3aHHAS C HEOOXOJAMMOCTHIO
IIOATOTOBKU U BEACHUSA OOEBBIX JIECHUCTBUIA.

Uro kacaercs craryca BOEHHOCIYXALIEro, TO MM SBIIETCS COBOKYITHOCTH
rapaHTUPOBAHHBIX TOCYJAapCTBOM IPaB U CBOOOJ, a TaK € OTBETCTBEHHOCTU U
00s13aHHOCTH, KOTOpbIE HECET BOEHHOCIYXalUi. B cBsI3u ¢ 0COOEHHOCTAMHU
BOCHHOM CIIy»KOBbI, JTUIa, MPOXOJALINE BOCHHYIO CIIykOy, 00Jaat0T nmpaBaMu U
CBOGOJAMH 4eIOBEKa C HEKOTOPBIMU OTPAHHUCHHSIMIL "

QOyHKIMOHAIBHBIM ~ IIPEAHA3HAYEHUEM T'OCYNAPCTBEHHBIX OpPraHOB, Te
IpeIyCMOTpPEHa BOCHHasl ClyxOa, SBISETCS B IEPBYI OYepelp obecreueHue
ITOJTHOMOYHH BBICIIUX OPraHOB IOCYAApCTBEHHOW BJIACTH B LENAX PELIECHUS 3a1a4
B 00slacTu 00OpOHBI U OE30MaCHOCTH, AJI YEro yKa3aHHbIE OpraHbl HAJEJSIOTCS
CIIelIMaJIbHON KOMIIETCHIIMEH.

XOTsl BOEHHAas CiIy»0a U SIBISETCS OJHUM U3 BUJOB TOCYIapCTBEHHOM CITYXObI,
OHa HMMEET pPAJl CBOUX OCOOBIX MPHU3HAKOB, KOTOPHIE MAIOT €W OTIMYUS OT
IpaKIaHCKON U BOGHU3UPOBAHHOM rOCYJapCTBEHHOM CITY>KOBI.

Spxo BhIpaXKE€HHBIMH OCOOCHHOCTSAMH BOCHHOM CITYXOBbI SIBJISIFOTCS:

1. cnenuduka BHIMOIHIEMBIX BOGHHOCTYKATUMH (PYHKIMNA U 3a71a4;

2. 0COOBIN TIOPSAOK MPUBJICUCHHUS K BHUAAM IPABOBOM OTBETCTBEHHOCTH (B

MEPBYIO OUEpEb AAMUHUCTPATUBHON U MaTepUAIIbLHON );

! ®enepanbreii 3akon "O craryce BoeHHocHyxkamux" or 27.05.1998 roma. Ne 76-®3 //
Co0panmue 3akononatenbeTBa PO. 1998, Ne 22, Cr. 30
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3. 0COOBIIi MOPSAIOK U YCIOBHS MOCTYIUICHUS! HA BOCHHYIO CIIykO0Y, a TaK e ee
IIPOXO0KJICHNUS, IPUCBOECHUS CrenuaIbHbIX 3BaHUM, IIPOBEICHHUS
UCIIBITATEIIbHOTO CPOKA, ATTECTALIMH, TPEKPAIICHUS CITYKObI;

4. IpUCYTCTBUE ONPEAEIEHHOIO B HOPMAaTUBHBIX aJIMUHUCTPATHBHO-TIPABOBBIX
aKTax CTaTyca rocyJapCTBEHHBIX CIIyXallUX C YCTAaHOBJICHHBIM KpPYTOM IpaB U
00s13aHHOCTEMN;

5. mpucyTcTBUE MPOGECCHOHATHFHON CrIeUBUKH;

6. ocoOble ycloBuSs CIIY>KOBI, HEPEAKO COMPSIKEHHBIE C PUCKOM;

/. cnenuanbHOe obOecrnedeHue (IEHEKHOE COAEpKaHUe, COIMATIbHBIC JIbTOTHI,
dbopMeHHas oJexaa, 3HAKU pa3auydus U T. 11.);

8. MPUCYTCTBUE CHELMATIBHBIX MPUHIUIIOB B OPraHU3aLIUU CIIYKOBI.

Takum  oOpa3oM, OTIMYMEM BOEHHOM  CIYKOBl OT  TpaKIaHCKOH
rOCy/IapCTBEHHOM CiIy>)KObl, KOTOpas IpelHa3HayeHa s (OPMUPOBAaHUSA U
peanuzanuu roCyAapCTBEHHO-YIIPaBIISIOIINX BO3JICHCTBUH, SBJISIETCS
npeaHa3HaueHue il peanu3anuu (QyHKIUNA rocyJapcTBa B 001acTu 0OOpPOHBI U
BOCHHON 0€30IacHOCTH, a POBHO TO, YTO OHA SBISETCS JESATEIbHOCTHIO
BOGHHOCHIY)KAalllUX B  LedsIX 00OecrneueHus HEMOCPEICTBEHHBIX  pEelIeHUM
cnenuuyeckux 3aaad no 3amure OteyectBa (0OOPOHBI B YCIOBHUSX BOCHHOTO H
Ype3BBIYANHOTO TOJOXKEHUS B MEpPUOJ MOOMIM3alMU U  BOOPY>KEHHBIX
KOH(DJIMKTOB), @ TaKXke M B CIydasX, NPEeIyCMOTPEHHBIMU MEXIYHAPOIHBIMU
JIOTOBOPAMH.

He crour 3a0biBaTh M O BOMHCKOM MPaBOMOPSAIKE, TIOCKOJBKY OH
HEIMOCPEJICTBEHHO CBSI3aH C MPUYMHAMH COBEPILCHUS] HU3ydaeMblX B paboTe
MPECTYIUICHUU. B ropuandyeckon JmTepaType MOPANOK MPOXOKIACHHUS BOECHHOU
CIIy’KObl OTOXIECTBIISIETCS C TAKUM TOHITHEM, KaK «BOMHCKHUH MPABOMOPSIOKY.
Takue 0oO1IeCTBEHHBIE OTHOILIEHUS MO CBOEMY COJECP’KaHUIO XapaKTEPHBI TOJBKO
JUIsl BOGHHOM OpraHu3aliy U HE PacnpoCTPaHSIOTCS B YCIOBUSAX TPAKIAHCKOU
*n3HU. OTHAKO MPECTYNHOCTh BOEHHOCHY)aux BoopyxeHnHbix Cuin PO HecET B

cebe MecTaOUIM3UPYIONIN MOMEHT, KOTOPBIM HEraTMBHO BIMSIET HE TOJIBKO Ha
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¢ynkuonupoBanue Boopyxenubsix Cun P®, HO M BO3aelCTBYeT Ha MHEHHUE
HACEJICHUS O COCTOSIHUU 0€30IMIaCHOCTHU B TOCYIapPCTBE.

['maBHBIMM 0COOEHHOCTSMU BOMHCKOTO MPaBONOPSIKA SIBISIETCA TO, YTO:

1) oH dopmupyeTcsi Ha OCHOBE TAaKUX MPABOBBIX HOPM, KOTOPBIE CIECIHAATBHO
OpeJHa3HayeHbl  JUIsl  PEryJUpOBaHMS  CHEHU(PUYECKHMX  OOIIECTBEHHBIX
OTHOILIEHUHM, BO3HUKAIOIIKUX B OOJACTU CTPOUTEIBCTBA, KU3HU U JIE€ATEIBHOCTH
Boopyxennbix Cun Poccuiickoit ®enepauuu (3TH HOPMBI  COJEpKaTcsi B
Pa3IMYHBIX aKTaX BOGHHOT'O 3aKOHOJATENIbCTBA);

2)OH WMeEeT CHelu(HUUECKOe COACpKAHWE, BKIIOYACT TOJNBKO TaKHE
OOILIECTBEHHbIE OTHOLIEHUS, KOTOpPbIE MPOSBISIIOTCA B IHpouecce 0O0eBoi
IIOATOTOBKM BOMCK, IIPM HECEHHHM BOEHHOCIYXXAIllMM BHYTPEHHEH U KapayJbHON
CILy>KObl, WJIM B XO/I€ BHITIOJTHEHUS] OOEBBIX 3a7]a4 B BOCHHOE BPEMSI;

3) Takue OOIIECTBEHHBIC OTHOIICHHS IO CBOEMY COJCPKAHUIO XapaKTCPHBI
TOJIBKO JUIsI BOEHHOW OpraHu3allid M HE MMEIOT PacHpOCTPaHEHUS B YCIOBUAX
rpakIaHCKOU KA3HU.

Ha nmops1ox mpoxokaeHusi BOGHHOCTYKallluM BOEHHOM CITy>KOBI TaK e MOTyT
OKa3bIBAaTh CBOE BIUSHUS OCHOBAHUS 3aUMCIICHUSI HA BOGHHYIO CIIyXO0Y.

BoenHnas cnyx0a knaccuduiupyercs mo ee ¢popMaM: BOSHHAs CIIy»0a coJijar,
MaTpOCOB, CEPKAHTOB U CTapILMH; BOEHHAs CiIyk0a MpanopIiuKOB U MUUMAaHOB;
BO€HHas ciyx0a o¢uuepoB. Takad knaccu(uKkalus OCHOBBIBAETCS Ha COCTaBax
BOCHHOCY)KAIl[UX, YCTAaHOBJIEHHBIX cTaThél 46 @enepanbHoro 3akoHa «O
BOMHCKOW 00SI3aHHOCTH U BOEHHOU CiIy»0€» B 3aBUCUMOCTU OT YPOBHSI BOCHHOM
MOATOTOBKH, CYLIECTBYIOIIMX BOMHCKMX 3BaHW, a TaK »>e€ Xapakrepa
3aHMMAEMbIX UMU JOJHKHOCTEH.

3akoHogaTenbcTBO B Buae DenepanpHoro 3akoHa «OO6 oOopoHe» U
®enepanpHoro 3akoHa «O BOMHCKOW OOS3aHHOCTH M BOEHHOM  CIIYKOBI»
MPOIUCHIBAET CTPOTHM MOPANOK npusbiBa rpaxaan Poccuiickont denepaunu Ha
BOCHHYIO CIIy’)kKOy, YCJIOBHS TPOXOXKACHHS BOECHHOM CIYXObI, a TaKxke
YCTaHABIMBAET CPOKU MPOXOXKACHUS BOEHHOM CIYXObl BOCHHOCTYXAIIUMHU.

['paxxane MYKCKOTro Mojia B Bo3pacte OT 18 mo 27 ner, cocrosiiye WId
11



00sI3aHHBIC COCTOATH HAa BOCHHOM YydYeTe, a TaK JK€ HE HMCIOIIMEe IpaBa Ha
OCBOOOYKJICHHE WM OTCPOYKY OT IIpPH3bIBA Ha BOCHHYIO CITY)KOy, ITOJJIek,aT
NPU3BIBY HA BOCHHYIO CITYXOYy.

Panee ObII0 OTMEYEHO, UTO OCOOCHHOCTHIO BOCHHOU CITY>KOBI MpenoiaracTcs
HAJIMYKE y He€ MPU3HAKOB, HE €CTECTBCHHBIX IS APYTUX BHOB rOCYAapCTBEHHOM
CIykObl. JIJis BOGHHOW CIYXOBI XapaKTEpHbI OOJIBIIC BCETO CJCIYIONIUE
OCOOCHHOCTH:

— 0053aTeTbHOCTh BOCHHOM CJIy}K6LI;

0ecrpeKOCIOBHOCTh BOMHCKOTO TOBUHOBEHUS;

— OCOOEHHOCTH B 3AIIUTE MPAB YUaCTHUKOB BOCHHO-CITYKEOHBIX OTHOIIICHUH;

— TpUBJICYEHHWE BOCHHOCIYXXAIIMX B OCOOOM TMOpSAKE K MpaBOBOM
OTBETCTBEHHOCTH  (YTOJOBHOM, aJIMHUHUCTPATUBHOM, JHCUMIUIMHAPHON W
MaTepHaIbHON);

— OCOOBIM SIBJISIETCSI CTAaTyC BOEHHOCIYKAIIUX — COBOKYIIHOCTh UX IIpaB,
CcB000/I, 00s13aHHOCTEH U OTBETCTBEHHOCTH.

['oBOpst 0 CyOBEKTHOM COCTaBE€ KaTeropuil MPECTYIUICHHM, CBA3aHHBIX Kak
MPOTUB YKJIOHEHHUS OT BOCHHOM CIYXObI, TaK U B IIEJIOM YKJIOHEHHUS OT Heé&,
JAHHBIM cocTaB ompeneneH (QenepaibHbIM 3aKOHOJATEILCTBOM Poccuiickoi
@enepauyu. YTOJOBHAS OTBETCTBEHHOCTH 3a IMPECTYIUIEHUS JAHHOM KaTeropuu
npegycmarpuBaercs rinaBod 33 YrosoBHoOro kouekca Poccuiickonn @enepanuu, a
Tak ke ctaTb€il 328 rnaBbl 32 3TOro e 3akoHa. OJIHAKO OTBETCTBEHHOCTH 3a
MPECTYIUICHUS, MPEIYCMOTPEHHBIE TJIaBOM 33, HECYT TOJIbKO BOECHHOCIYKAIUE
Boopyxennsix Cun Poccuiickoit @eaepainuu, a Tak ke IPyruX BOWCK U BOMHCKHUX
dbopmupoBanuii Poccuiickoit demepaniuu U JuIla, COCTOSAIINE B 3amace B IEPHUOT
MPOXOXKJECHUS BOCHHBIX COOpOB. UTO KacaeTcsl MpecTYIUICHHUH, TPEyCMOTPEHHBIX
ctathéil 328 YK P®, To 316Ch OTBETCTBEHHOCTH 3@ COBEPILICHUE MPECTYIUICHUS
HECYT JIMIIa MY>KCKOTO ToJia B Bo3pacte oT 18 1o 27 net, noajiexaime no 3akoHy
NpU3bIBYy Ha BOECHHYIO ciyxk0y. Ilocie moctmxkenuss 27-1eTHEro Bo3pacra K

OTBCTCTBCHHOCTH 3a YKIIOHCHHC OT IPU3bIBA MOT'YT IIPHUBJICKATLCSA TOJIBKO JIMIIA,
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COBEPILIMBIIKE 3TO MPECTYIJIEHUE 0 YKAa3aHHOIO BO3pacTa, MpU yCIOBUH, YTO HE
VCTEKJIM CPOKH JIaBHOCTH MPUBJICYECHHS UX K YTOJOBHOM OTBETCTBEHHOCTH.

JUis  mpusHaHus ~— cyOBEKTaMM  MPECTYIUIGHMH  JIMI,  COBEPIUMBILIUX
npectymienus rassl 33 VK P®, ogaum u3 ycrnoBuit OyneT sSBAATHCA TO, YTO
BOCHHasl CilIyk0a go/kHa OBITh HayaTa M HE OKOHYEHA, a caM CTaTyc
BOCHHOCTYXaIllero OblJI MPUCBOEH 3aKOHHO. HekoTopble aBTOpHI, Kak, HallpuMep,
O. K. 3arenenuH, cuMTaloT, 4YTO HE3aKOHHO MpPHU3BaHHBIE Ha CIYyXkOy TaKxke
JIOJDKHBI CUMTAThCS CyOBEKTAMM TPECTYIUICHHII NPOTHB BOGHHOH ciyx6bl." Ero
MHEHHUE OCHOBBIBAETCS HA TOM, YTO MPUCYTCTBYET IMOHATHE MPE3yMIILUU
NPaBUIBHOCTH aKTOB TOCYAAPCTBEHHOTO YIPABIEHUSA, IOMUMO 3TOTO, 1aK€ €CIU
JIMIIO IIPU3BAHO HAa BOEHHYIO CIYKOY C HapyIIEeHHEM 3aKOHA, OHO BCE paBHO UMEET
COOTBETCTBYIOILIME JbIOTHI U IMpaBa, MOJb3YETCS UMH, a 3HAUUT, 00SI3aHO HECTH
COOTBETCTBYIOILYI0O OTBETCTBEHHOCTh. Hallle ke MHEHHE OTHOCUTEIBHO JaHHOTO
BOIPOCa COCTOUT B TOM, 4YTO JIFOOOM TIpaKAaHWH, NPU3BaHHBIH Ha BOEHHYIO
CIIy>KOy U TPUCTYHAIOIMIUM K BBINOJHEHUIO CBOMX OOSI3aHHOCTEH MO BOEHHOM
ciy:k0e, K 0XpaHe CTpaHbl, IPU MOHUMAHUKM UM CBOErO CTaTyca U BMEHSIEMOCTH,
JIOJDKEH HECTH MpU3HAHUE €ro CyOBbEeKTOM MPECTYIUICHHH NpPOTUB BOEHHOU
CITYKOBI.

CyObeKTHBIN COCTaB MPECTYIUICHUH, MpeaycMoTpeHHbIx riaBoil 33 YK PO,
MOXET MEHSThCS B 3aBUCUMOCTH OT JOJDKHOCTEM BOEHHOCHY»Kammux. HMx
Ha3HAYeHHE Ha JPYIYyI0 JOJDKHOCTb MEHSET CYOBEKTHBIN COCTaB, MOCKOJBKY
yKa3aHHOE OOCTOSITENbCTBO TAKXKE BJIEUET M3MEHEHHS BOEHHOTO U CIY>KEOHOTO
OTHOUIEHUSI.

VYka3aHue Ha U, KOTOpble O0OJaJal0T CTaTyCOM BOEHHOCIYKallero B
COOTBETCTBUM C (perepanbHbIM 3aKOHOAATENICTBOM, KaK CyOBEKTOB M3y4aeMbIX
NPECTYIUICHUH, TO3BOJIUT YYE€CTb B JaJbHEHIIEM OCOOEHHOCTH OOBEKTa

IPECTYIUICHUH MPOTUB YKJIOHEHUS OT MPOXOKICHHSI BOEHHOM CITyXObl, N30€KaTh

3arenenuHn O. K. VYronmoBHo-mpaBoBas oxpaHa BOEHHOH Oe3omacHocTn Poccuiickoi
Ddeneparuu: quc. ... a-pa opua. Hayk / O. K.3arenenun 2013. C. 171
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npo6JieM, BO3HUKAIOUINX B CJIEJCTBEHHO-CY/I€OHON MPAKTHUKE, a TAK)XKE MPUHATH B

pvaéT HU3MCHYMBOCTDb BOCHHOI'O 3aKOHOOATCJ/IIBCTBA " OGH.[CCTBGHHBIX OTHOILICHUH.

1.2 HpCCTyrIJIeHHH, CBA3AaHHBIC C YKIIOHCHUEM OT IPOXOKACHUSA BOCHHOM

CITYKOBI

VYKIIOHEHUE OT MPOXOXKACHUS BOCHHOW CIY:KObI HE TOJBKO CErOJlHSA, HO U B
uctopun Poccun B 00meM — sBJIEHUE pPacOpPOCTpPAaHEHHOE, 3aHUMAIOIEe
3HAYUTEILHOE MECTO B OOIIEHl CTPyKType mpecTyruieHuid. M3ydyeHue MomeHTa
pa3BUTHSl 3aKoHoAaTelnbcTBa B Poccum HEoOXOIMMO Ui BBISIBIEHUS CTPOTO
000CHOBAHHBIX C HAYYHOU TOYKH 3PEHHSI PEKOMEHIAIMNA M0 COBEPIICHCTBOBAHUIO
HOPM  YTOJIOBHOTO  3aKOHOJATENbCTBA WIM XK€  (popMHUpOBaHUS ISt
MPaBOMPUMEHHUTENILHON MPAKTUKKA TIO0 BOMPOCAM KBaTU(UKAIMKU MPECTYIICHUH,
HaIpPaBJICHHBIX HA YKIIOHEHUE OT MPOXOKIACHUS BOCHHOM CITyKOBI.

OnHoll M3 MEpBBIX HOPM KakK YTOJOBHOIO, TaK M BOEHHOIO IpaBa SIBIAETCS
«YCTaB paTHbIX, NYIIEYHBIX U APYTUX JEJI, KACAKOIIHUXCS OO0 BOMHCKOW HAYKW»,
npuMmeHsaBmmics ¢ 1621  roma. Bounckuii yctaB Pycckoro mapcTtBa
peaycMaTpuBajl HaApyIICHUS BOCHHOM CITy>KObI KacaTeIbHO YKIOHEHHUS OT He€, a
MMEHHO CaMOBOJIbHAs OTJydYkKa OT MYIIKHU, CAMOBOJIbHOE OCTABJICHUE CIY>KOBI.
Hakazanuss B yctaBe ObUIM CTPOTHM M 3a OOJBIIMHCTBO IPECTYIUICHUN Kapou
ABJISJIACH CMEpPTHAs Ka3Hb. [I[puMepoM MOKHO Ha3BaTh TO, UTO 3a MPECTYIUJICHHUS,
HalpaBJICHHbIE Ha ocjladjeHue O0eBOM TOTOBHOCTH, HaKa3aHHEM SIBJISJIACH
MMEHHO CMEPTHASI Ka3Hb.

[Tocnenyronum sTanoM Ha  TyTH (HOPMUPOBAHUSI 3aKOHOJATENILCTBA O
BOMHCKHUX MPECTYIUIEHUSIX COMPOBOXKAAIOCH NMPUHATHEM B 1649 rony «YnoxeHus
naps Anekces MuxaitnmoBuyay. B HEéM Oosnee moapoOHO OMHCAHO O JESHUSX,
HalpaBJICHHBIX Ha YKIOHEHHE OT BOEHHOW cayxObl. Kpome »sToro Onutn
YCTaHOBJICHBI OoJiee JeTalM30BaHHBIC Haka3zaHus. [[OMHUMO CMEpPTHOUW Ka3HU

HapaBHC C HEel MNPUMCHAJIUCh U APYI'HC BHAbI HaKaSaHHfI, TaKOBBIMH SABJIAJINCH

! Boenno—yromnoBHoe mpaBo: yueOHuk / mox pen. X.M. Axmermuna, O.K. 3arenenuna; npeauci.
A Sl IlerpouenkoBa. Boennslil yuuBepcuter. M.: 3a npaBa BoeHHOcHyxamux, 2012. C. 47
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TEeJIECHbIE HaKa3aHMs, KOH(pUCKALMA UMYIIECTBA, JCHEKHbIE B3bICKAHUSA, a TaK )K€
3aTOYEHHE B TIOPHMY.

HcTopust pa3BUTHS 3aKOHOJATENIBbCTBA B 3TOW OTpAciM pa3BHBajia BcE Ooiee
KOHKPETHEN HAaKa3aHWS BOCHHOCIYKAIMX 34 COBEPLICHUS ITPECTYIUIEHUN ITPOTUB
BOCHHOM CIyXObl, a TaKXe COCTaBbl INPECTYIUIEHUS U JPYrM€ MOMEHTHI,
HEOOXOUMbIE AJIs1 KBAIM(UKALIUY [TPECTYIUICHUH.

1716 ron B Poccuu conpoBoxaancs uznanueM [lerpom | «Bounckoro ycraBay.
Takoe crnenMaJbHOE BOHWHCKOE IIPECTYIUIEHHE, KAK YKIOHEHHUE OT BOEHHOMN
CILy’KOBI, COIEPKAIOCh B « APTUKYJIE BOMHCKUX C KPaTKUM TOJKOBaHHEeM» 4acTH ||
rnasbl 12 «O nmeseptupax u Germemax».” B oToii rase IIPOIIUCAaHBbI NPECTYIUICHNUS,
KOTOPBIE IPETYCMOTPEHBI ¥ B HBIHEIIHEM 3aKoHoAaTenbeTBe PO. Tak, apTukyn 94
B TOJKOBAaHWU OIMCBHIBAET, YTO 3a CUMYJALMIO OOJIE3HHM WIM YKIOHEHHS OT
BOCHHOM CITy>KObI MHBIMHU CIIOCOOaMH, a pOBHO B 0OMaHe KOMaHIMpa, HaKa3aHUEM
Oyaer SBIATbCS CMepTHas Ka3Hb. OJHAKO 3a COBEPILIEHUE JAHHOTO JESHHS
pELIEHUEM Cy/a MOKET ObITh U JIPYyroe Haka3zaHue, BIUIOTh JO MOMHJIOBaHHUA. 3a
JE€3EpPTUPCTBO  NIpEAyCMaTpUBAJIACh TaK K€ CMEpPTHAs Ka3Hb, HO YK€ U
IIPONMUCHIBAJIOCh, YTO MOMHUMO JE€3€pTHpPAa K OTBETCTBEHHOCTH IOJJIEXKAIO JIULO,
CKpBIBABLIEE €r0.

[TocnenyromuM IpaBOBBIM aKTOM, PETYJIUPYIOLIUM OTBETCTBEHHOCTH 34
BOMHCKHE MPECTYIUICHHs], ObUl « BOMHCKMI yCTaB O Haka3aHUSX», MPUHATHIN B
1869 romy. JlaHHBIM BOMHCKUN YCTaB OTpaxasl MOJIPOOHYIO KiIacCHU(PUKAIMIO
COCTABOB BOMHCKHUX MPECTYIUICHUN, KOHKPETU3UPOBAJ JIedHUs], (POPMUPOBABIIKE
NPECTYIUIEHU. DTOT yCcTaB ObUI HANpaBi€H Ha CO3/IaHWE MAacCOBOW M MOIIHOM
apMUH, TIO3TOMY OH 3aKJIF04yasl OOJIbIIOE MHOXECTBO cTaTel mo cpaBHeHHUIO ¢ YK
P®. Ecim B rnaBe 33 YK P® BrimodyeHo 22 cTaThbd, NPEAyCMATPHUBAIOIIMX
IPECTYIUICHUsI MPOTUB BOEHHOM CiykObl, TO yctaB 1869 roma cocrosin u3 187
crare. J[aHHBIM yCTaB Tak € MpeaycMaTpuBal MPECTYIUIEHUS MPOTUB

YKJIOHEHHUS] OT BOEHHOM ciTy>KObI. [IpecTyrienus yKIOHEHHs] OT BOGHHOU CITYXObl

1 .
Hanunos II.C. [IlpectymieHus TpPOTHB BOEHHOH CIYyKObI B  JOPEBOJIOIMOHHOM

3akoHonaTenscTBe Poccun: uctopuko—mpaBoBoi anamu3 / II.C. JlanunoB. AKTyaibHbIE
npo0eMbl 5KOHOMHKH U TipaBa. 2016. Nel.C. 89.
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npeaycMaTpuBaiuch cr. 124 «BOMHCKOro ycraBa O Haka3aHUSAX». 3a JIaHHbIE
JesSHUS HaKa3aHWEM SABJBSUIOCh KaK JHCLHMIUIMHAPDHOE B3bICKAaHHME, TaK U
COJEp’KaHUE Ha TayNTBaxTe€ OT OJHOTO JO0 TPEX MECALEB, JUOO OJAMHOYHOMY
3aKJIIOYEHUIO0 B BOGHHOM TIOPBME OT OJHOTO A0 ABYX MecsueB. [lon ykioHeHneM
OT CIIyOBbI TIOJPAa3yMEBAJIOCh KAaK OCTABJIEHUE YaCTU, TaK U CUMYJISILIUS OOJIE3HU
BOCHHOCIIY)KalllMM. B ycTaBe yxke IpONHCHIBAJIMCH MOMEHTBI YMBILIJIEHHOTO Y
HEYMBILJIEHHOTO  COBEPUIECHUS MPECTYIUIEHUS, KOTOPOE B  JajJbHEWIIEM
IIPOIHACHIBAIIOCH B IPUTOBOPE Cya.

@OopMHUPOBAaHUE  POCCUHCKOIO  BOECHHO-YTOJIOBHOIO  3aKOHOJIATEIbCTBA
pa3BUBAJIOCH BCE Oosiee M OoJiee MHTEHCHUBHO, yOupas mpoOenbl U jaenas 0oliee
CTPOTYI0 M INUPOKYK) CHCTEMY YTOJOBHO-IIPABOBBIX HOPM, pPEryJUPYIOMIHX
OTBETCTBEHHOCTh 3a NPECTYIUICHUS KaK YKIOHEHHSA OT MPOXOXKIACHUS BOEHHOMU
CIIy>KOBI, TaK U 3a APyrue NpecTyIICHUs IPOTUB MOpPsiiKa €€ HeCeHUS.

CrnenyroomuM miaroM B 3TOM Pa3BUTUU SBIIIETCS COBETCKHU mepuoi. MMeHHO
Ha JJAHHOM 3Talleé BOEHHO-YTOJIOBHOE IMPABO IMEPECTano ObITh CaMOCTOSTEIbHOU
oTpaciibto mpaBa. OHO (HOPMHUPOBAIOCH YK€ KaK COCTaBHAsl 4acTh YTOJIOBHOTO
3aKOHOJATEIbCTBA U OMHUPAJIOCh HA €IMHbIEC MOJIOKEHUS OOILIeH 4acTH, KOTopas
OCHOBBIBAJIaCh Ha pa3/IeJI€HUU OOLIEYTOJIOBHBIX MPECTYIIIICHHM.

[IpuBneueHne rpakgaH B COBETCKOE BpeMsl Ha BOEHHYIO CIYyXOy Kak
OpPraHM30BaHHOE MOXHO JarthpoBaTh ¢ 1918 roma mocraHoBIEHUEM
Bcepoccumiickoro Ilentpansnoro WcemomaurensHoro Komurera (BIIUK) «O
npuHyauTeabHoM Habope B Paboue-Kpectbsinckyto Kpacunyio Apmuto». OgHako
TOJIBKO TMOJIOKEHUE O PEBOJIIOIMOHHBIX BOCHHBIX TpuOyHanax oT 20 Hos0ps 1919
roja BKJIOYaJIO B ceOs  CHUCTEeMAaTU3MPOBAaHHBIA  IEpPEYeHb BOMHCKHUX
HpeCTyHHeHI/IfI.l

[Tocne OKTAOPHCKOM PEBOJIIOLMU YCTAHOBJICHHE YTOJIOBHOM OTBETCTBEHHOCTHU
3a IPECTYIUICHUSI MPOTUB BOEHHOM CIyXObI PEryJIupoBajIOoCh B OCHOBHOM aKTaMU

3aKOHOJATCIIbCTBA — ACKPCTAMHU COBETCKOM BJIaCTH, a4 TaK K€ IIPaBOCO3HAHUEM

! Ionoxenne 0 PEBOTIONMOHHBIX BOCHHEIX TpuOyHamax ot 20 Hosopst 1919 r / CY PCOCP.
1919. Ne13 Cr. 132.
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YJICHOB PEBOJIIOIMOHHBIX BOCHHBIX TPUOYHAJIOB, IMOJIKOBBIX M TOBAPHIIECKUX
CYyJIOB.

KacarenbHo Bompoca yKJIOHEHHUS OT MPOXOKACHUS OT BOCHHOU CIY>KObI — 3TO
camblif OCTPBIN BOIPOC TOTO BPEMEHH, a TOUHEE TTIaBHOM Mpo0ieMoit Obta 6oprda
c neseptupctBoM. [locranosnenue ot 25 aexabps 1918 r. Coera paboueit u
KPECThIHCKON 000poHBI «(O Je3epTUPCTBE» MPU3HABAIO TaKOE MPECTYIJICHUE
OJIHMM M3 CaMBIX IIO30PHBIX M TSOKKHX mpectymienuit.” HakasaHue 3a coBepieHne
NMOJ00HOTO JIESHUSI 3aKII0YANIOCh KaK B BBIYETE JICHET, TaK U PAcCTpesioM. DTOT
aKT MpeaycMaTpUBall HE TOJIBKO YTOJIOBHYIO OTBETCTBEHHOCTh, HO TaK K€ U MEPbI
npeaynpexjaenus aeseptupctBa. OCBOOOXKIANUCh OT OTBETCTBEHHOCTH JIUIIA,
TOOPOBOJIBHO SIBUBIIHMECS B PACHOPSIKEHUE BJIACTEHM, B TEUEHUE OIPEACIICHHOTO
BpEMEHH, TOocjie NMyONuKaluu mnpukasza. Takue rpax/iaHe CTaBWIUCh Ha OCOOBIN
y4eT.

[Tocne Obu1 puHAT YronoBHbIM Kogekc PCOCP, npunsteiil 26 mast 1922 r. On
KoaudupoBan BOCHHO-YTOJIOBHOE 3aKOHOAATEIbCTBO, BBIJACIUB B HEM
OTHeNbHYI0 [aBy «BouHCKHe mpecTymieHms».” [IpecTyIICHHS POTHB
YKJIOHEHUSI OT MPOXOKICHHUSI BOGHHOM CITYy>KOBbI Tak K€ MPOMUCHIBAIUCH B JAHHOM
akte. Tak ct. 193.5 YK PC®OCP 3a caMOBOJIbHOE OCTaBJICHHE BOCHHOCTYKAIUM
CBOCH YacTH WJIM MECTa CIY>KObI, KOTOPOE MPOJO0JIKATIOCh MEHEE IIECTH CYTOK C
MOMEHTA OCTaBJICHUS, TIPU YCJIOBUH, €CJIM BOCHHOCTY>KAIIUN T0OPOBOJILHO SIBUJICS
oOpaTHO, TpU3HAaBaJla OSTO TMPECTYIUICHHE KaK caMoBOJibHAsA oTiaydka. [lpu
CaMOBOJILHOM OTJIYYKEe BOCHHOCTY>KaIllMi HEC HaKa3aHWE B COOTBETCTBUU Y CTaBa
aucuuruinHapHoro. I[Ipu camMOBOJIBHOM OCTaBJICHUM YacTH WM MECTa CIIYXkKOBbI,
KOTOpPOE€ MPOJOJKAJIOCh CBBIINIE IMIECTH JHEW, AK€ €CIM BOECHHOCIYKallWu
SBJISUICS TOOPOBOJIBHO, @ TaK K€ €CJIM BOCHHOCIHYXAIUi OTCYTCTBOBAJI MEHEE

meCTn CYTOK, HO IIPpU 3TOM BO3BPATHUJICA HC I[O6p0BOJ'II>H0 WJIN TIPHUCYTCTBOBAJIA

! Mocranosnenne CTO PCOCP ot 25.12.1918 «O nezeptupcte» CY PCOCP. 1918. Ne99. Cr.
1015 (yrpatun cuiy).
2 TMocraHoBIECHUE BIIUK ot 01.06.1922 (pen. ot 25.08.1924) «O BBeacHUM B JACHCTBHE
Yronosaoro Kogekca P.C.®.C.P.» (Bmecre ¢ «YronoBueiM Komekcom P.C.D.C.P.») / CY
PCOCP. 1922. Ne 15 Cr. 227 (yTpatui cuiy).
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HEOJHOKpaTHasi CaMOBOJIbHAs OTJIy4Ka, 3TO MpU3HABaJIOCh moberom. B ciyuasx
00eBoli 0OCTaHOBKHU JIF000€ CaMOBOJLHOE OCTABJICHHE YACTH WJIM MECTa CITY>KOBI
BEJIO K MPUMEHEHUIO Mep Kak 3a mooer.

[Ipy Ha3zHaueHMM HaKa3aHUsS 3a JIaHHBIC JIESIHUS MPETyCMaTPUBAIKUCH
00CTOSITENILCTBA KaK CMSTYAIONIMEe HaKa3aHUWe, TaK W OOCTOSTENbCTBA MaJloH
MOJINTUYECKON CO3HATEIBHOCTH. YUYHUTHIBasi BCE OOCTOSITENLCTBA, HAKA3AHHEM 3a
JAHHBIC TPECTYIUICHUS, €CIU TOOEr COBEPIICH TEPBBIA pa3, OBLIO JIHMIICHUE
CBOOOJIBI CPOKOM JI0 TPEX MECALIEB UM J10 oAHOro roja. [Ipu moBropHoM modere
MPUMEHSUITUCh MEpbl JIMIIEHUs CBOOOABI HA CPOK JO JABYX JIET CO CTpPOTOM
n3oJisanueit. [Ipu HeomHOKpaTHOM MoOere MPUMEHSIIIUCH MEPHI JIMIIEHUST CBOOOIbI
CO CTpOrod H30JIAIMEeN Ha CPOK HE HIDKE TpeX JIeT, MPU ATOM JOJHKEH ObLI
ONpeNeNuTh B  TPUTOBOPE  JalibHEWIIee OTObIBAHME  BOEHHOCITYXKAIUM
00s13aTEIBHOMN ISl HETO BOCHHOU CITY>KOBI.

[TpuunHeHune cebe Kakoro-1u00 MOBPEKACHUS WM CUMYJIAINKA OOJIE3HU, a TaK
K€ IMOJUIora JOKYMEHTOB M JAp. TaK XK€ YETKO MponuchiBaack B ¢T. 193.9. YK
PC®CP. 3a coBepieHue mogo0HOTO JICSTHUS BJICKIO HaKa3aHWE B BUIEC JUIICHUS
CBOOO/IBI HA CPOK JIO TPEX JIET C KOH(UCKaIMel uMyIIeCTBa WK 0€3 TaKOBOM.

B 1927 rony 6s1m0 npuasaTo [Ton0keHHE 0 BOMHCKUX MPECTYIICHUSIX, KOTOPOE
B JadbHEHIIEM H3MEHSJIOCh, HO JEHCTBOBAJIO BINIOTH 10 1959 roga.! Ono
COJIEpIKaJIO CIeIMalbHbIE COCTaBbl MpECTyIUIeHUH. M3 HUX ObUIM U COBEPIICHHO
HOBBIE JJISI YTOJIOBHOTO 3aKOHOJIaTEJIbCTBA, HAIIPUMEP CaMOBOJIBHOE OCTAaBJICHUE
TMOHYIIETO BOGHHOTO CyHA U JIp.

K 1939 romy Obuld 3HayuTeNbHBIE TIEPEMEHBI B  POCCHUKUCKOM
3aKoHoAaTeNnbCTBE, Takue kak npuHarne Koncturyuuu CCCP, a Tak ke, BBHIY
HAJBUKEHUsI BOEHHOH yrpo3sl, npuHsatue 3akoHa CCCP "O BceoOiiell BOMHCKOM
00s13aHHOCTH'"", YCTAHABIIMBAIOIIETO O0S3aHHOCTh MIPOXOKIECHUSI BOCHHOU CITY>KOBI

I BCEX I'paKaaH. Ho B I[eﬁCTBHTeHLHOCTH IMPU3BIBAJIINCh TOJBKO TC I'PAXKIAHC,

IlocranoBnenne IIUK CCCP, CHK CCCP ot 27.07.1927 «llonoxeHHe O BOHMHCKHX
npectymieHusx» // CY PCOCP. 1927. Ne 50 — Ct. 505 (yrpatun cury).
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KOTOPBIM B TOJ MPU3bIBA UCIOJHSIOCH JIEBATHAALATH JIET, a MPU 3aBEPIICHUU
CpEIHEN MIKOJIbI — BOCEMHA/ILATH JIET.

Bo Bpemena Bemnkoil OTedyecTBEHHOW BOWHBI B Pa3BUTHM U H3MEHEHUU
BOCHHO-YT'OJIOBHOTO 3aKOHOJATENIhCTBA HE OBUIO HEOOXOAMMOCTH, IOCKOJIBKY
MOJIOKEHUE O BOMHCKUX mpecTyruieHusx 1927 roma ObUIO OTHOCHUTEIBHO
COBEPILIEHHBIM J1JI1 BOGHHOT'O BPEMEHHU.

Tompko k koHIy 1958 roma Obul TpUHAT 3aKkOH 00 YTrOJIOBHOM
OTBETCTBEHHOCTH 32 BOMHCKHE TpecTyIieHus. OH ornpeessyi OTBETCTBEHHOCTD 3a
0cO00 OIacHbIE MPECTYIUIEHUS, KOTOPHIE MOIJIM CONPOBOXKAATHCS Yrpo30id
6oecrocoOGHOCTH cTpaHbL.” Bee HOpMbI 3aKOHA 06 yrOIOBHON OTBETCTBEHHOCTH 32
BOMHCKHE TPECTYIUICHUS OBLIM MPOMHCAHBl W BBEJACHBI B CTaThU YTOJOBHOTO
koznekca PCOCP 1960 roga u Tak e NpUMEHSUIUCh JTAHHBIM KOJIEKCOM.

VYronosusiii kogekc PCOCP 1960 ronma npeaycmaTpuBall HECKOJIBKO CTaTEw,
KacarolMXcsd YKIOHEHUS OT IMPOXOXKIACHHS BOCHHOWU CIYy>KObI. [laHHBIN KOJIEKC
CoJIep>KaJl TAKHE MPECTYIICHUS KaK:

1. VYkjOHEHHE OT OYEepEeIHOTO TMpHU3bIBa Ha JEHCTBUTEIHHYIO BOCHHYIO
ciyx0y (Crates 80 VYK PCOCP). OHO MoOrno paccMarpuBathbes —Kak
HEIOCPEJICTBEHHO CaMO YKJIOHEHHE OT OYEPEIHOTO MpU3bIBa Ha
NEHCTBUTENbHYIO BOEHHYIO CIIykOy, Tak W C MpPUUYMHEHUEM cebe pa3HOro poja
MOBPEXJICHUN WM K€ CUMYJISIIUI Oose3Hu. B mepBoM ciiydyae HakazaHueM ObLIO
JUILIEHHEe CBOOOJBI HAa CPOK OT OJHOIO Toja 0 TpeX JIeT, BO BTOPOM Cilydae
JUIIEHHEM CBOOOJBI Ha CPOK OT OJHOTO roja JI0 MTH JIET.

2. Yxionenue ot npusbiBa o Moouauzamnuu (Ctates 81 YK PCOCP). Eciu
JaHHOE MPECTYIIEHUE COBEPLIAIOCh B MUPHOE BPEMsl, TO HaKa3aHUE 3a HEro ObLIO
JMIIEHHE CBOOOIBI HA CPOK OT TPEX 10 AECITH JeT. B ciayyasx cOBEpIIEHUH 3TOrO
JIesTHUS B BOGHHOE BpPEeMs HaKa3aHWEM ObLIO JIMIICHHE CBOOOJBI HA CPOK OT MATH

A0 ACCATH JICT WKW CMCPTHAA Ka3Hb.

! 3akon CCCP «06 YTOJOBHOM OTBETCTBEHHOCTH 3a BOMHCKHE MpecTyIuieHus» oT 25.12.1958
rona. // Coopauk 3akoHOB CCCP. 1968. Ne 2. Crt. 33. (yTpartui cuiy).
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KacarenpHO mpecTyIieHnid, HANpaBJICHHBIX HA YKIOHEHHWE OT BOEHHOMN
CIIy’kOBbI, KOTOpbIE B HacTodlee BpeMs nponucansl B riase 33 YK P®, to YK
PCOCP Boiaensin 6osee oOMUPHBIN ITepedeHb TAKOBBIX MPECTYIIICHUMN:

1. CamoBonwHas otriyudka (Crtatbst 245YK PCOCP). JlanHoe mnpecTyrieHue
JEIUIOCh Ha 4YeTblpe MyHKTa. [[yHKT «a» moapa3zymeBall caMy CaMOBOJBHYIO
OTIyYKYy, @ POBHO HESIBKHU BOEHHOCIYXAIErO B OMNpPEIENCHHBIN Cpok 0e3 Ha TO
YBOXKUTEIBHOM NPUYMHBI Ha CHOyKOy, TpU YBOJIBHEHUM W3 4YaCTH, IpHU
HAa3HAUEHUHU, TEPEBOJC, M3 KOMAHJUPOBKH, W3 OTIYCKa WM U3 JIEYeOHOTro
3aBEICHUS MPOJIOJKUTEILHOCTBIO CBBILIE OJIHUX CYTOK, HO HE 00Jiee TpeX CYTOK,
anb0 MEHee CyTOK, cOBeplIas MOBTOpP B Te€YeHHE Tpex mecsues. [lpectymienue
MMEJIO HaKa3aHue B BUJIC HANPABJICHUS B AUCLUIIMHAPHBIN OaTalbOH HA CPOK OT
TpeX MecsUEeB 10 IBYX JeT. IIyHKT «0» moapasymeBan caMOBOJIBHYIO OTIYYKY B
BOeHHOEe Bpems. HakazaHuem sIBISIOCH JIMIIEHHE CBOOOIBI Ha CPOK OT JIBYX IO
necatu JetT. [IyHKT «B» nmoapasymeBall CaMOBOJIBHYIO OTJIYYKY BOCHHOCIIY KAILETO,
KOTOpBbIM OTOBIBAET HAKa3aHWE B IUCUUIUIMHApHOM OartanpoHe. lIpectyrienue
UMEJIO HaKa3aHue B BUJE JIMIIEHUs CBOOOJBI HA CPOK OT OJHOTO roja A0 TPex
JEeT. A TaK K€ NMyHKT «I», NMPEeIyCMaTPUBAIOIINNA JESHUS IyHKTa «a», HO NPH
cMsryarommx — oOcrtositenbcTBaX.  OHO  BIEKJIO  NPUMEHEHHE  MPaBUI
Hucunmnaapaoro ycraBa Boopyxkennsix Cun CCCP.

2. CaMOBOJIbHOE OCTaBJIeHHE YacTH uian Mecta chnykObl (Ctates 246YK
PCOCP). 3akoH perynupoBai Haka3zaHUE B BUJIE JIUIIEHUS CBOOOBI HA CPOK OT
OIHOro roja a0 1mATH JieT. [Ipu coBeplIEeHHH 3TOro0 MPECTYIUICHUS JIMIIOM
OoQUIEPCKOr0 COCTaBa, MPANOPLUIMKOM, MHUYMAHOM WM BOEHHOCIY>KAIUM
CBEPXCPOYHOM CIyxObl, Ha3HAYaJIaCh OTBETCTBEHHOCTh B BUJIE JIMIIIEHUS CBOOOIbI
Ha CpPOK OT OJHOro roxa no0 nAtd jger. [lpu coBepmieHMH CaMOBOJIBHOTO
OCTaBJICHUS YaCTU UM MECTa CIIy>KObI KaKk B IIEPBOM, TaK U BO BTOPOM CJIydae, HO
C OTCYTCTBMEM MPOJOJDKUTEIBHOCTH CBBIIIE MeECsLA, JMIO HAKa3bIBaJOCh
JUIIEHHEM CBOOOBI HA CPOK OT TPEX A0 CEMU JIET.

3. HeszeptupctBo (Cratess 247YK PCOCP). BoenHocnmyxamuii cpodHON

CJ'Iy}K6I>I, COBCpH_II/IBH.II/Iﬁ AC3CPTUPCTBO, IMOJICI)KATI HAKA3aHWUIO B BHUAC JIHMIICHHA
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cBOOO/IBI Ha CPOK OT TpeX 110 ceMu JieT. Toxe aesHue, COBEPIICHHOE B BOCHHOE
BpeMsl, HAKa3bIBAJIOCh CMEPTHOM Ka3HbIO WJIM JIUIIEHUEM CBOOOJIBI Ha CPOK OT
IATA 10 AecsATU JeT. Eciu ae3epTUpoM SBISUIOCH JTUIO OPUIEPCKOTO COCTaBa,
MPanoOpPIIMKOM, MUUMAHOM WJIM BOCHHOCTYKAIIIUM CBEPXCPOUYHOU CIIykOBI, TO 3a
NnoJ00HBIE TPOTUBOINpPABHBIE JCSHUS OSTU JIMIA HECIM Haka3aHUE B BHUJE
JUIIEHUEM CBOOO/IbI Ha CPOK OT ISITH JIO CEMU JIET, a B BOGHHOE BpeMsi CMEPTHOM
Ka3HbIO WJIM JIMIIEHUEM CBOOOJBI HA CPOK OT CEMH JI0 JACCSTH JIET.

4. CaMoBOJIbHOE OCTaBiieHHE 4yacTu B OoeBoit obOctanoBke (Cratbs 248YK
PCOCP). Ilognexano Haka3aHUIO B BHUJIE CMEPTHOM Ka3HU WM JIMIICHUS
CBOOOJIBI Ha CPOK OT TPEX 1O JECATHU JET.

5. YKJIIOHEHHE OT BOMHCKOW CIYXOBI IyTEM YJICHOBPEIUTEIHCTBA WJIM WHBIM
cnocobom (Crates 249 YK PCOCP). B mupHoe BpeMmsi MoAJIekKano HaKa3aHUIO B
BUJIC JUIICHUS CBOOOJBI Ha CPOK OT TpeX J0 ceMHu JieT. B BoeHHOe Bpems
HAKa3bIBAJIOCh CMEPTHON Ka3HBIO WJIM JUIIEHUEM CBOOOJBl Ha CPOK OT MSTH JI0
JIECSATH JIET.

Poccuiickoe 3akoHonarensctBo B HopMmax YK P® 1996 r., B oTiauume oT
COBETCKOT0, HE MpeaycMaTpPUBAET OTBETCTBEHHOCTh 32 BOMHCKHE MPECTYIUICHHUS,
COBEPIIIEHHBIE B BOGHHOE BPEMs U B YCIOBUAX 00€BOIl 00CTaHOBKHU. B HbIHEIIHEM
3akoHoAaTenbcTBe B 1.3 cr. 331 YK P® mnponuckiBaeTcsi, 4TO YroJOBHas
OTBETCTBEHHOCTh 3a MPECTYIUICHUSI NMPOTUB BOEHHOM CIIyObl, COBEpIIECHHbBIEC B
BOEHHOE BpeMsi JuOO B 00eBOW OOCTAaHOBKE, OMPENEISETCS 3aKOHOAATEIbCTBOM
Poccuiickon denepaun BOEHHOTO BPEMEHU.

OnHako HOBBIN KozieKke 1996 roga xapakTepu3yeTcss MHOTUMHU JOCTOUHCTBAMMU.
Ero wmarepumanbl 0Oojee CHCTEMaTU3UPOBAHBI M OPraHU30BaHBL. PackpbiThe
MOHATUM M OMNpeJeSeHUN MPEICTABICHO B CTaThAX, YTO HENb3s MPOCIEAUTH B
CTapOM 3aKOHOJATEJIbCTBE. DTO B YAaCTHOCTH KacaeTCs MOHSTUS HaKa3aHUsl WU
HEOJHOKPATHOCTH TPECTYIUIeHUs. Tak e HOBBIM YTOJIOBHBIM KOJEKC OoJiee
TOYHO U JIETAJIbHO OMHUCHIBAET MHOTHUE COCTABBI MPECTYILJICHUM.

K mpectymienusM npoTuB yKJIOHEHHUSI OT BOGHHOU ci1yxObl HbiHeIHUH YK PO

OTHOCHT TaKHUC IMPCCTYIJIICHUS KaK:
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1. YkioHeHHEe OT MPOXOXKIEHUS BOCHHON W aJIbTEPHATHUBHOW T'pakIaHCKOU
ciyx0nbI (Ctatbst 328 VK PD).

2. CaMOBOJIbHOE OCTaBJICHHE YacTu Wik Mecta ciyk0bl (CtaTthst 337 YK PO).

3. Heseptupcto (Ctathst 338 YK PD).

4. YKJIOHEHHE OT WCIOJIHEHUSI OO0sS3aHHOCTEW BOEHHOM CHY>KOBI IyTeM
cuMyJsauu 0osie3Hu Wi uibiMu criocobamu (Cratbst 339 YK PO).

[TyTh pa3BUTHS 3aKOHOMATEIHCTBA B IEJIOM, & TAaKKE€ HOPM, PETyIUPYIOIIHX
MPECTYIUJICHUS MPOTUB YKJIOHEHUSI OT BOEHHOM cityk0bl B Poccuu, 0611 cioxkeH. B
ucrtopun Poccrun OBIJIO MHOTO «ITEPEXOHBIX» MOMEHTOB KaK TOPMO3SIINX, TaK U
MNOJNTATKUBAIONINX  STO  pa3BUTHE.  YCTAaHOBIEHHE  €IMHOTO  3aKOHa,
MPOIMUCHIBAIOIIETO B cebe Bce BUAbl HAaKa3aHU W OTBETCTBEHHOCTh 3a
MPECTYIUICHUS TPOTHUB YKIOHEHUS OT BOCHHOW CIIYXOBI, MOTPeOOBAIO CMEHBI
MHOKECTBa aKTOB.

MOXHO BBIIEIUTH psii HanbOoJee 3HAYUMBIX D3TaloOB B PAa3BUTUU JIAaHHON
CUCTEMBI. JlaHHBIC 3TAITBl MOKHO TIOJICTTUTh Ha!

— CIIy>)keOHbIE TPECTYIIICHUS 110 3aKOHOAATENbCTBY Iapckoi Poccuu;

— CIIy>)kKeOHbIE TTPECTYIJICHUS TT0 COBETCKOMY YTOJIOBHOMY 3aKOHOJIATEIHCTRY;

— TMPECTYIUICHHsI 0 COBPEMEHHOMY YTOJIOBHOMY 3aKOHOJaTeNbCTBY Poccuu.

Opnako Takas cHCTeMa TPECTYIUICHUH TPOTHB BOCHHOW CIYXKOBI SIBIISCTCS
TOJIBKO OJHOM H3 4YacTell CHCTEM CIYXEOHBIX NPECTYIUICHUH, a TO ecCTh
MPECTaBIsIET COOOH TOIBKO YaCTh IIEJIOTO.

Cucrema ToApOOHO HCCIICOBAHHBIX TMPECTYIUICHHH TMPOTHB YKJIOHCHHS OT
MIPOXOJXKJICHNUST BOCHHOW CIY»KOBI Ha BCEX JTalax pa3BUTUS HE ObLIa CTPOTO
CIIO)KMBILICHCSI, OHA TIOCTOSIHHO COBEPIICHCTBOBAjJach M BUIOM3MEHSIIACK.
H3meHeHus: ee DJIEeMEHTHOrO COCTaBa ObUIM BBI3BAHBI BHEITHUMHU JJIS HEe
(dbakTopamMu, a HE CMEHOM CUCTEMOOOPa3yIOIINX MPU3HAKOB.

Kaxxnoe ykazaHHOoe W3MEHEHHE B pa3BUTHE 3aKOHOAATEIbCTBA B cdepe
pPETYIUPOBAaHUS TIPECTYIUICHUNH TPOTHUB YKJIOHEHHS] OT TMPOXOKICHUS BOCHHOU
CIIy’KOBbl TEpIeso MepeMEeHbl B COOTBETCTBHM C MOTPEOHOCTSIMU TOCyJapcTBa, a

IIPABOBBIE HOPMBI CTAHOBWJIMCH OTPaXEHUEM ITUX M3MeHeHni. B Poccun cucrema
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MIPECTYIICHUH MPOTUB BOCHHOU CITYKOBbI BCeraa Oblja BKIIOYEHA B TOW WU UHON
dopme B 0O0Iee YrojllOBHOE 3aKOHOAATENbCTBO. PasrpaHmueHne mpecTyruieHui
BOCHHOCHIY)KAalllUX Ha  OOINEYyroJOBHbIE U  MPOTHUB  BOCHHOM  CIIY>KObI
OCYLIECTBJISIETCS TJIABHBIM 00pa3oM C YYETOM CBOWCTB OOBEKTa, KAK OCHOBHOIO
CUCTEMATU3HUPYIOLIETO IIpU3HaKa 0COOEHHOM 4acTu YTOJIOBHOTO
3aKOHOAATENbCTBA. AHAJIW3 Pa3BUTHS OTEUYECTBEHHOIO BOEHHO-YTOJOBHOIO
3aKOHOJATEIbCTBA CBUIETEIBCTBYET 00 OTCYTCTBUU KAKOU-IMOO CHCTEMHOCTH
JIAHHOTO TIpoliecca. B oIHUX ciyyasix IestHusl, HE UMEIOIINE JOCTATOUYHBIE K TOMY
OCHOBAaHMsI, PU3HAIOTCS NPECTYIUIEHUSIMUA TPOTUB BOCHHOMU CIIYXkOBbI, B APYIUX —
MCKJIIOYAIOTCS U3 CUCTEMBI 3TUX MpecTyIuieHui. JlaHHas cuTyalus, BO MHOI'OM,
OOBSICHSIETCSI  HEJOCTATOYHOM  pa3paboTkoil Bompoca O poid  OOBEKTa
NPECTYIJICHUS MPOTHB BOEHHOMN CITLY OBl npu KPUMHUHAIIU3ALUH
(leKpUMUHAINU3aM1) BOMHCKUX OOLIECTBEHHO ONACHBIX JAESHUMN, a TaKkKe I UX
CUCTEMATU3ALIMH.

HeiHemHee 3aKOHONATENBCTBO, PETYJIUPYIOIIEE MPECTYIUIEHHS TMPOTUB
YKJIOHEHHUSI OT BOEHHOM CIIy’KObl, UMEET ONpEJCIICHHbIE HEAOCTaTKU, HO sIpKas
npo0iemMa COBEpIIEHUS! MPECTYIUICHUN JaHHOW KaTeropuu COCTOUT B HECKOJBKO
npyrux ¢axropax. BozaeiicTBie Ha BOGHHOCIHYXAaIlUX, COBEPUIAOIINX MOJ00HBIE
JeSHUS, 3aKJII0YAeTCs B BOIIPOCE HACWIIBCTBEHHBIX JEHCTBUM, ITOJABJICHHS YECTH U

AOCTOHMHCTBA, IIPOUCXOJAIINX B APMHHU.
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I''TABA 2 OCOBEHHOCTHU KBAJIM®UKALIMM BUTOB
ITPECTYIIJIEHUI CBS3AHHBIE C YKJIOHEHMEM OT BOEHHOU
CJIYXDBbI

2.1 Tlo cyOBeKTy U 00BEKTY MPECTYILIICHHUS

Crates 19 YK P® npomuceiBaeT MOHATHS CyOBeKTa NPECTYIUICHHS, WM
NpU3HaeTCd BMEHsemMoe (U3MYECKOe JUIO, JOCTUTIIEE OMpPeNesIEHHOTO
3aKOHOJATEJIEM  BO3pacTa, KOTOPOE COBEPLIMIO  3alpelIEeHHOE 3aKOHOM
OOIIIECTBEHHO OIACHOE JIeHUE, TPUUUHUBIIEE Bpel OOBEKTY YroJIOBHO-TIPABOBOM
oxpaHsL.

CyOBeKTOM TPECTYIUICHUSI MOXET BBICTYNATh TOJBKO (PU3UYECKOE JIUIIO,
KOTOpOE€ JIOCTUIJIO BO3pacTa MOJJIeKAllee K YIOJOBHOM OTBETCTBEHHOCTH,
COBEPILUBILEE 3aNPEIICHHOE 3aKOHOJAATEIbCTBOM OOIIECTBEHHO OINACHOE JEsHUE,
KOTOpPOE BITOCJIEICTBUM NMPUYUHUIIO BpeJl OOIECTBEHHBIM OTHOIIECHUSIM. CyOBeKT
BBICTYTIAET KaK OJMH U3 00s3aTEIIbHBIX 2JIEMEHTOB COCTaBa MPECTYIUICHHUS.

Hukakoe ropuanyeckoe JHMII0O HE MOXET BBICTYNaTh B KayecTBE CyOBEKTa
MPECTYIUIEHUS. 3aKOHOM YE€TKO OTOBOPEHO, YTO TAKOBBIM MOXKET SIBJSITHCS TOIBKO
bu3nUecKoe JUO.

B ropuanueckoii nuTeparype MOKHO TPHBECTH TPHUMEP IMOHSATHS CYObEKTa
npectymuieHus, npeacrapieHHoe C.A. JIEeHUCOBBIM, MOJ KOTOPbIM OH MOHHMAET
JUI0, COBEpIUMBIIEE MPEAYCMOTPEHHOE YIOJOBHBIM  3aKOHOM OOIIECTBEHHO
OlacHOE  JiesHHWEe, a TaKKe CIOCOOHOE HECTH 3a  HEro yroJOBHYIO
OTBETCTBEHHOCT.”

I[ToMmumo 5TOrO0 CTOMT A00AaBUTH, YTO K YIOJIOBHOM OTBETCTBEHHOCTH 3a
MPECTYIHBIE NESIHUS MOAJIEKAT TOJIBKO BMEHSIEMbIE JHIA. BMEHSEMOCTh — 3TO

HEOOXOJMMBIA MpHU3HAK, KOTOPBIA XapaKTepU3yeT CYOBEKT MPECTYIUICHUs |

! Vronosusiit koxeke Poccuiickoit ®enepanun ot 13.06.1996 Ne 63-D3 (pen. ot 07.04.2020) (¢
U3M. | JI011., BCTyI. B cuity ¢ 12.04.2020) // Cob6panue 3akoHonatenscTBa PD. 1996. Ne 25.
2 Henucor C.A. YronosHoe npapo: O6mas yacts/ C.A. lenucos. 2017 C. 100
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OTNpENAENseTCs] TeM, YTO JHIO JOKHO TMOJHOCTBIO OCO3HABaTh OOIIECTBEHHO
ONACHBIN XapaKTEP CBOETO JICSIHUS, IPU COBEPIICHUN UM MPECTYTUICHUS.

Bompoc Bo3pacTHOro nmnpu3zHaka Ipu  KBaJU(UKAIMU  MPECTYIICHUH,
HalpaBJICHHBIX HAa YKJIOHEHUE OT MPOXOXKJICHUSI BOCHHOM CIYyKObl, HMeEET
3HAYEHUS TOJBKO B ClIydasx NpenycMoTpeHHbIX cTaTbeéi 328 YK P®. B unHbIX
MPECTYIJICHUSX HAMpPaBJICHHBIX HA YKJIOHEHHUE BOCHHOW CIY>KOBI, OHO HE UMEET
3HAYEHHUS], TTIOCKOJIBKY BCE JIMIA JTAHHBIX MPECTYIUICHUH, HA MOMEHT COBEPIICHUSA
MPECTYIUIEHUI JaHHOTO poJa, UMEIOT BOCEMHAIIATUIIETHUI BO3PACT U BBILIE.

Tak xe ecTh U JONOJHUTENbHbIC MPHU3HAKKU CYOBhEKTa MPECTYIUJICHUS, OHHU
paccMaTpUBaIOTCS B 0COOBIX ciiydasix. Takue mpuU3HAKU BBIJECISAIOT CHEHUATbHBIN
CyOBEKT U B UCCIIEyEMOM CITy4ae MOJHOCTHIO MPUMEHUMBI.

CyObeKThl IpecTyIJIeHUH, peaycMoTpeHHbIX cTtaThe 328 YK P® u rmasoii 33
YK P®, sBustorcs coenuaibHbIMU CyOBEKTaMH TMPECTYIUICHUS, TO €CThb
BOCGHHOCHYXamuMu. OHM  XapakTepu3yrwoTCd 10  COLUUAIBHO-IIPABOBOMY
ITOJIOKEHUIO JIULIA.

TonkoBaHue MOHATHSA CIEUUATBHOTO CyOBEKTa MPECTYIUICHUS UMEET Pa3HbIe
TOUYKM 3peHud. OnpeneneHreM CHeUalbHOr0 CyObEKTa MPECTYIUICHHUS, 110
mueHnto C.A. CemeHOBa, cuuTaercss (U3HMUECKOE BMEHSIEMOE JIMI0, BUHOBHOE B
COBEPIIIEHUHU TAKOT'O OOIIECTBEHHO OMACHOTO JACSHUS, COCTaB KOTOPOTO B KA4eCTBE
00s13aTE€JILHOTO AJIEMEHTA, BKJIIOYACT T€ WM MHBIC MPU3HAKU, XapaKTEPU3YIOIIHE
ero ucronautenst.” Ho januoe OTIpeJIeIICHHE HE UMEET YKa3aHUW Ha 00s3aTeIbHBIN
MpU3HAK 00111ero cyObeKTa MpecTyIJIeHUs (JOCTHXKEHHE ONPEeIeHHOr0 BO3pacTa
HACTYIUJICHUS YTOJIOBHOM OTBETCTBEHHOCTH U JIP.).

Jlpyroe ToIKOBaHME CHEIUATBHOTO CyOBeKTa mpecTyrieHus npesiaraior H.C.
Jletikuna, H. I1. I'paGoBckas. OHU ompenenstoT MO CHEeHHAIbHBIM CYOBEKTOM

2
MNPCCTYIUICHHU: JIMTTO, KOTOPOC 06J1anaeT KOHKPCTHBIMH OCOOECHHOCTSIMH.

! Cemenos, C.A. CrieruanbHblii CYOBEKT MPECTYIJICHUs: TeHE3HUC U UCTOpHsL: yuel.mocodue. 2-¢
3. / C.A. CemenoB. Bnagumup: BFOW Muntocta Poccun, 2011. — 209 C. 60.
? Jleiikuna H. C., I'pabosckas H. IT. Kypc coBerckoro yronosroro npasa. O6mas sacts. / H. C.
Jletikuna, H. I1. I'paGoBckast 1968. 389 c.
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Kak TakoBOro jeraabHOrO OIpeneseHHs TepPMHHA CIEHUATbHOIO CYObEeKTa
IIPECTYIUIEHUSI HET, B YTrOJOBHOM 3aKOHE pa3HbIX JieT. [IpakTtmuecku Ha Bcex
JTarax CBOErO0 pa3BUTHS YIOJIOBHOE 3aKOHOJATEIBCTBO COAEPKAIO HOPMBI,
pPErNIAMEHTUPYIOIIME OCHOBAaHUE YrOJOBHOM OTBETCTBEHHOCTH JIML, KOTOPBIE
HapsAy € OOIMMHM NpHU3HAKAMH CYOBEKTa MPEeCcTyIUIeHHs o0dananyd eue u
JOTIOJTHUTENBHBIMU, 00s13aTEILHBIMU IS KOHKPETHBIX COCTaBOB MPECTYILJICHUH.

Jucnio3unuu  crared  YrosoBHoro koxekca Poccumiickon  @enepanun,
HallpaBJICHHBIX HA PETYJIMPOBAaHUE TMPECTYIUIEHUNA MPOTUB YKIOHEHUS OT
IIPOXO’KJIEHUS BOCHHOM CIYXOBI, AIOT ONpPENENCHUsl CIIEHUAIbHOTO CyOBbeKTa He
Ha MPSAMYIO, a IyTEM yKa3aHUs Cloco0a COBEPIIEHUS MPOTHUBOMPABHOTO JESHUS,
MeCTa COBEpUICHMs] MPECTYIUICHUS U JIpyrue OOBEKTUBHBIE MPU3HAKH, KOTOPbIE
YKa3bIBalOT, YTO HE JIIOObIe (PU3MUECKHE BMEHSEMbIE JUIA MOLYT COBEpILATH
IIPECTYIUIEHUS JaHHOIO poAa.

Her coBepumieHHO HHMKakoil pa3HUIBl, OBUIM JM Ha3BaHbl [PU3HAKU
CHEUAIBHOIO CYObEKTa WM HET, UX HAJIMYUE B JIIOOOM Cilyyae 00s3aTelIbHO s
JIAHHOTO CcOCTaBa mpecTyruieHus.” [IpH OTCYTCTBHH PAcCMOTPEHHBIX MPU3HAKOB
CyOBeKTa MPECTYIUIEHUS] OTCYTCTBYET YTOJOBHAasi OTBETCTBEHHOCTb WJIM K€ OHA
noIeXKUT KBannukanuu mo apyrum Hopmam YK PO. Tlpusnaku cnenuaibHOTO
CyObeKTa, B CBOIO OYepe/b, OKAa3bIBAIOT MPSAMOE BIMSHUE Ha HAJIWYHMeE, a yalle
BCErO Ha CTEIeHb OMACHOCTH TIPECTYILICHHIL.”

CyObekTaMu MpecTyIUICHUH, HAalpaBJIEHHBIX Ha YKIOHEHHE OT MPOXOXKIECHUS
BOEHHOM CITy>KOBbI, SBJISIOTCS BOEHHOCIY’KAalllMe, KOTOpbIE, B CBOI OYEpEb,
MOYHO MOJIEJINTh HA TPU Pa3HbIC TPYIIIIbIL:

— oduuepsl, IPanopIIMKd U MUUMaHbl, KypCaHThl BOGHHBIX 00pa30BaTEIbHbBIX
yupexAeHul Tpo(ecCHOHANBHOIO 00pa30BaHUs, CEPXKAHTBI W CTAPUIMHBI,

COJIIAThI U MAaTPOCHI, MPOXOSALINE BOCHHYIO CIIyKOYy IO KOHTPAKTY;

! AnomenkoBa C. CyObeKT MNpPECTYIUICHHS, MPH3HAKH KOTOPOTO YCTAHABIMBAIOTCS IMyTEM
tTonkoBaHus 3akoHa / C.AHomieHkoBa// YronoHoe mpaBo. 2009. Ne 3. C. 4.
2 Tapacosa 0. B. CnenuanbHblii CyObEKT NMPECTYIJICHUS KaK 3J€MEHT OCHOBHBIX COCTABOB
MpECTYIUIEHUH / Tuc. ... Kaua. opua. Hayk / FO. B. Tapacoa. 2007. Ne 5. C. 24.
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— odurepsl, TpU3BaHHBIE HA BOCHHYIO CIY)KOy B COOTBETCTBUU C YKAa30M
[Ipesunenta PO;

— CEp’KaHThl, CTAPUINHBI, COJIJIATHI U MAaTPOCHI, MPOXOASIINE BOCHHYIO CIIYKOY
M0  MpU3bIBY, KypCaHThl  BOEHHBIX  OOpA30BATENIbHBIX  YUYPEKICHUUN
npodeccuoHaTbHOTO 00pa30BaHMS 10 3aKIIOUCHHS C HUIMH KOHTPAKTa;

— KpOME TOTO, B COOTBETCTBUH €O CTaThsAMHM 1. 33 YK P®, 0OTBETCTBEHHOCTH
HECYT BOCHHBIE CTPOUTEIM  BOCHHO-CTPOUTENBHBIX  OTPSJIOB  (YacTeid)
MunnctepctBa 060poHsl PO, npyrux MUHHUCTEPCTB U BeT1OMCTB PO.

3a mpectymienus npeaycMotrpensbie 4. 1 cr. 328 YK P® HecyTr HakazaHus
JUIa MYKCKOT0 10J1a, UMEroIIMe rpaxxaancTBo Poccuiickoii Denepannn, a TakxKe
JOCTUT'IIME BOCEMHAILIATUIETHETO BO3PAacTa M COCTOSLIME HA BOMHCKOM YYETe.
[Tocne pocTvKeHUsI JaHHBIMU Tpa)kAaHaMU JBAALIATUCEMUIIETHETO BO3pPACTa, OHU
HE TO/JIeKAT YTOJOBHOM OTBETCTBEHHOCTH 3a MPECTYIUICHUS, HAINlpaBJICHHbIC Ha
VKJIOHEHHE OT MPOXOXKJICHHUS BOCHHON CiIyxkObl. OJIHAKO €CTh HCKJIIOUYCHHUE B
paccMatpuBaeMOM MOMeEHTe. Tak Tpak[JaHe, COBEpPUIMBIINE MPOTHUBOIPABHOE
JIeSTHUE JI0 YKa3aHHOI'O0 BO3pacTa, MPHU TJIaBHOM YCJIOBUH, YTO CPOKHU JAaBHOCTHU
MPUBJICUYCHUS] HUX K YrOJOBHOW OTBETCTBEHHOCTH €IIE HE WCTEKIH, OyayT
MOJIeKATh HAKA3aHUIO 32 MPECTYIICHUE.

3a mpectymieHus, npeaycmorpeHnbie crtatbét 337 YK P®, nox cyOnekTom
NPECTYIUICHUS  MPU3HAIOTCA  JIMIA, TMPOXOJAIIME BOCHHYIO  CIyXOy B
Boopyxennbix cunax PO.

[Ton nuuamu, MPOXOAAIIMMHU BOCHHYIO clyk0y B BC PO, crnemyeT OTHOCUTH
BOCHHOCITY>KaIllUX, & POBHO CEP>KAHTOB, CTAPILHMH, COJJAT U MAaTPOCOB, KOTOPbIE
MPOXOJISAT BOCHHYIO CIIY>KOY MO MPU3BIBY, TaK K€ KYPCAHTOB MPOXOISIINX BOCHHO-
oOpa3oBaTenbHBIC YUYPESKICHUS /IO MOMEHTA 3aKIIOYEHUS C HUMH KOHTpPAKTa
MIPOXOXKICHUS BOCHHOM CITYKOBI.

Croutr n1006aBUTh, YTO BOEHHOCTYXKAIIMMH, MPOXOSIIMMA BOCHHYIO CIIYXKOY
M0 TPHU3BIBY, MOTYT SBISATHCA JIWIA, SBJSIIONIUMECS OBIBIIMMHU KypCaHTaMU

BBIINICCKA3aHHBIX yqpexmeﬂnﬁ (KaK OTYHCJIICHHBIC, TaK MW €CJIM Ha MOMCHT
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OTYHCIIEHHUS JOCTUTIIA BO3pACTa MOJICKAIIET0 K MPU3bIBY HA BOCHHYIO CIYX)OY, U
TOMY MOJOOHOE).

JIluna, He mMoAJIekKAIIMEe NPU3bIBY, HO TMPU3BAHHBIE HAa BOEHHYIO CIYXOy C
HapyIICHHEM 3aKOHa, HE MOTYT SIBISATHCS CyOBEKTaMU MPECTYIJICHHH TPOTHB
YKJIOHEHUS OT MPOXOXKICHUM BOGHHOMN CITYKOBI.

He crout 3a0biBaTh, 4TO BOMPOC O CYOBEKTE MPECTYIJICHUS HEOOXOAMMO
paccMaTpHUBaTh CO CTOPOHBI MPABUJIBHOTO MOHITHS MOMEHTA, KOI/Ia MPOUCXOIUT
HAayaJio M KOHEIl MPOXOXKJEHUA BOEHHOU ciyxO0bl. [loapoOHO omuChIBarOIIUM
NOJOOHBIA CTydaid, MOXET MOKa3aTb MNpPUMEpP TOTO, YTO JIUIA, HE MHPHUHSBIINE
IPUCATY, TaK K€ MOTYT SABJISTHCS CyOBEKTaMU MPECTYIUIEHUA. DTO HCXOAMUT OT
TOro, 4YTo B cOoOTBeTCTBUU C M. 10 cT. 38 PenepanbHOro 3akona "O BOMHCKOMU
00s3aHHOCTH W BOEHHOH ciyk0e", HayajJoM HECEHHs TpaXIaHHMHOW BOEHHOM
CIyObl (JUIs1 TpaXkaaH, HE MPEOBIBAIOIIMX B 3arace, MPU3BAHHBIX HA BOCHHYIO
Ciyk0y) cuuTaercs JIeHb YOBITHS TpakJlaHMHA M3 BOCHHOTO KOMHCCapuaTa K
MECTY HECEHUS] BOEHHOU CITYKOBI.

CyiiecTByeT oIpeaeneHHass 3aBUCHUMOCTb CYOBEKTa OT MHBIX 3JEMEHTOB
cocTaBa MPECTYIUIEHUS, TaK U OT 00bEKTa MpecTyIuieHus. Takas B3aMMOCBA3b U
IpeanoyiaraeT HaJU4Me OIpPEAEICHHOIO COOTBETCTBUS MEXAY CYOBEKTOM U
o0bekToM mpectymiieHus. CyObekT OoJDKeH o00JajaTh TaKUMHU IMpPU3HAKaMU U
CBOMCTBaMH, a TaK K€ KauyeCTBAMHM, XAPAKTEp KOTOPBIX OMpPEAeNsaeTcs BUIOM
KOHKPETHOTO OOLIECTBEHHOI0 OTHOIIEHUA. (OCOOEHHOCTBIO MPECTYIUIEHUS CO
crenuaibHbIM CyObEKTOM BBICTYNAET BpEJ OOIIECTBEHHOMY OTHOLIEHUIO, TO €CTh
OH OOBEKTYy TMPECTYIUICHUs] HAHOCUTCS M3HYTPU OJHUM M3 CyOBEKTOB
PABOOTHOUICHMS, SBIISIOIIMMCS BIIOCJIEICTBUU OJHOBPEMEHHO M CYOBEKTOM
MPECTYIICHUS.

PaccmatpuBasi cyOBEKT W OOBEKT OOIIECTBEHHO OMACHOTO JESHHS, Kak
CaMOBOJIbHOE OCTaBJICHHWE YaCTH WJIM MECTa CIIyKObI, CTOUT cpa3y cKa3aTh, YTO IO
ATUM JIByM IPU3HAKaM OHU COBMAJAIOT MOJHOCTHIO C TAKUM IMPECTYIUIEHUEM, KaK
ne3epTupcTBO. VX  pasnuumMs  OposBASIOTCA B CyOBEKTUBHON  CTOpPOHE

MPECTYIJICHUS.
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OmnpeneneHnueM NOHATHA OOBEKTAa MPECTYIJICHUS MOXKHO Ha3BaTh d3JEMEHT
coCTaBa MPECTYIICHUS, HO TakK K€ U OJIMH U3 €ro MPU3HAKOB. DTO 0003HAYAET, YTO
caM OOBEKT IMpPECTYIUIEHUs, SBJSSACH DSJIEMEHTOM COCTaBa IPECTYIUICHUS,
nojpa3fensieTcss Ha TpH TpU3HAKA, KaK HAa caM OOBEKT NPECTyIUICHUS,
SBJIIOIIUMCSL 00SI3aTENIbHBIM IIPU3HAKOM, TaK M Ha JBa (PaKyJIbTaTUBHBIX (HA
IpeaIMeT NPECTYIIIEHUS U TOTEPIEBLIETO).

be3 npusHaHus OOIIECTBEHHBIX OTHOIIEHWH OOBEKTOM MPECTYIUICHHUS HET
BO3MOXXHOCTH JJI1 OOBSCHEHHs OOIIECTBEHHOM omacHocTH JnesHus. M B
COBPEMEHHOW IOPUINYECKON JHUTEepaType MOXHO BBIACIUTH, KAK MUHUMYM, TpU
TOYKH 3PEHUS KacaTelIbHO OOBEKTA MPECTYIICHHUS.

[lepBass TpakTOBKa TOHATHS OOBEKTAa MPECTYIUIEHUS  ONpPEIENsIeTCs
npodeccopom A.B. HaymoBsiM B yueOHuKe o OO11el 4acTu yrojIoBHOTO MpaBa, B
HEll OH TOBOPUT O TOM, YTO TE€OpHUSl 0OBEKTa MPECTYIUIEHUs KaK OOIECTBEHHOTO
OTHOILIEHUs1 'cpabaThiBaeT" HE BCErja M, CIEAOBATEIbHO, HE MOXKET ObITh
NpU3HAHA YHABEPCAIBHOMN Teopueit.’

JlaHHO€ MHEHHME MOKHO Ha3BaTh OIPENEICHHOIO poAa OTXOJOM OT MOHATHUS
00OBEKTa MPECTYIUICHUS, MTOCTaBICHHOE €UIE COBETCKUMHU YUEHBIMH, KOTOPBIE 10
CUX TOp COXPaHSIOT CBOIO 3HAYMMOCTh. [loJ TakoBBIM ONpEJEICHUEM MOKHO
MOCTaBUTh, YTO OOBEKTOM IMPECTYIUICHUS SIBJSIOTCS OOIECTBEHHBIE OTHOILEHUS,
KOTOpbIE TMOCTaBJIEHbI TOJ OXpaHy YTOJOBHOTO 3aKOHA, HApYIIEHHE KOTOPBIX
OPUYUHSIOT COLIMATIBHO OTIACHBIN BpPE/I.

N Bo3Bpamasice k paboram A.B. HaymoBa, MOXXHO HaWTH oOIpejaesieHue
00BEKTa MPECTYIICHUS — 3TO UHTEPECHI, OXPAHSEMbIE YTOJIOBHBIM 3aKOHOM.

[lo MHeHuio aBTOpOB ydeOHHMKAa MO YrojoBHOMY mnpaBy OOmieil dyactu
N.4. Kozauenko u 3.A. He3znamoBa, 0OBEKTOM NMPECTYIUIEHHUS] BBICTYHAeT — TOT,
IPOTUB KOI'O OHO COBEPIIAETCS, T.€. OTAENbHbIC JILA UM KaKOe-TO MHOXECTBO
JWL, MaTepualbHble WIM HeMaTepHallbHble IEHHOCTH, KOTOPBIX Oyaydu

MTOCTABJICHHBIMH T10JI YTOJOBHO-TIPABOBYIO OXPAaHY, MOABEPrartOTCs MPECTYITHOMY

' Poccniickoe yronosroe mpao. O6mas uwactb. YueGuuk / ITox pex. B.H.Kympssuesa u
A.B.Haywmoga. - M., 1997C. 91-92.
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BO3JECUCTBUIO, B PE3YJIbTATE YErO 3TUM JIULAM NMPUYHUHSAETCS BPEJ WM CO3AETCA
yIrpo3a NPpUYUHEHUS Bpez[a.1

B VYK P®, neiicTByromuM B HACTOAIICE BpeMs, IPOU3OIIECT MOMEHT
MEePEOICHUBAHUS 1IEHHOCTH OOBEKTa YTOJOBHO IPaBOBOW OXpaHbl B CTOPOHY
NPUOPUTETA OXPaHbl MpaB U CBOOOJ ueroBeka. OOBEKT MPECTYIUICHUS TaK Ke
MOYHO ONPENENINTh, KAK MPU3HAK KaKJ0r0 MPECTYIUICHUS, KOTOPBII pacKpbhIBAET
B CBOIO OY€pE/Ib XapaKTep OOIIECTBEHHOM OMACHOCTH, COIMAJIBHOE COJIEp KaHuE.

OOBEKT MPEeCTYIUIEHUS MMEET OOJBbIIOE 3HAYEHUE, OH SIBISAECTCS OJHUM W3
AJIEMEHTOB  COCTaBa MPECTYIUIeHUs, Oyarogapss OOBEKTYy MpPEeCTyIUICHUs
MPOBOJIUTCS OTPAHWYEHHE OJHUX NPECTYIUICHMH OT JpPYrux, a TakK ke
onpejieieHe  OOBEKTa  MPECTYIUICHHs  HEOOXOAMMO Uil  MpaBUIILHOM
KBaJTu(UKAIUKU OOIIECTBEHHO OMACHOTO JACSHUS.

[ToaTOMy HCXOAsT M3 U3JI0KEHHOTO B HCCleyeMoil paboTe, HEOOXOUMO TaK
K€ MOHUMATh OOBEKTHI MPECTYIJICHUH CTaTel, MpeayCMaTPUBAIOIINX YKIOHECHHE
OT MPOXOXKJICHHUSI BOSHHOM CITY>KOBI.

Tak mom oObexkTomM mpectrymieHuss cr. 328 VYK PO nonumarorcs
OOI11IeCTBEHHbIE OTHOIIEHUS, CBSI3aHHBIE C OpraHu3aluell MPOXO0XKICHUS BOCHHOMN
ciyx0b1 B Poccuiickoit deneparnii, a Tak K€ CTPOT0 YCTAHOBJICHHBIM MOPSIIOK
KOMIUIeKTOBaHUsI BoopyxkenHbix cuin Poccuiickot @enepauuu. [IpoxoxneHue
BOCHHOU CIIyXObl SBISCTCS OJHUM U3 OOS3aHHOCTEN TpakIaH, KOTOPbIC
YCTaHOBJIIEHBI ~ TocynapcTBoM.  JlaHHas ~ OOsS3aHHOCTh  3aKperuieHa  Ha
KOHCTUTYLIMOHHOM YypoBHe. Cratbst 59 Konctutynum P® 4eTko roBOpHT, 4TO
3amuTa OTeyecTBa - JAOAT U 00513aHHOCTh TpakaanuHa Poccun. I'paxngane HecyT
BOCHHYIO CIy’k0y B cooTBercTBHH C DeaepanbHbiM 3akoHOM "O BOWHCKOU
00s13aHHOCTH U BOCHHOM CIryxk0e".

He BBI3bIBaET HUKAKUX COMHEHHUI, YTO OOBEKTY B TMOCIEIACTBUU COBEPIICHUS
MPECTYIUICHUM BCETAa MPUYMHAETCS Bpeld. B mnureparype Bpen, OT JaHHOIO

paccMaTpuBaEeMOro MPECTYIUIEHUS, XapaKTepu3yeTcss Kak ymepO nemy oOOpoHbI

! Vronosroe npaso. O6mas gacts. YaeGuuk / Ots. pex. 1.5 Koszauenko u 3.A.Hesnamosa. M.,
1997. C. 135
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CTpaHbl, €ro HHTEpecaMm, a TaK >K€ HapyIICHHWs YCTAaHOBJICHHOIO TOpPsSAKa
KOMIUIeKTOBaHUA Boopyxennbix cuia. OpgHako OONBIIMHCTBO paboT He
aKIEHTUPYET BHUMAHHUE Ha BPEJIE OT JAHHOTO MPECTYIUICHUS.

Crout n100aBUTh, UYTO HU B CYJEOHBIX JOKYMEHTaX, HU B JIUTEpAType, Jaxe B
cllydasx Korja Bped OT TPECTYIUIGHWH YKa3bIBaeTcs, OH He Oyner
KOHKPETH3UPOBaThCs. 1O €CTh yKa3aHWe Ha Bpel HOCUT HCKIIOYUTEIBHO
aOCTpaKTHBIN XapakKTep.

Eciu npusHaBaTh, 9YTO B KadecTBe yiiepda OyIeT HaxOIUThCS yIIepo
000pPOHOCTIOCOOHOCTH TOCYJAapCTBa U OOErOTOBHOCTH BOOpYKEHHBIX CHII, CTOUT
MOHMMAaTh B KaKUX CIydasx OyJeT CyIecTBOBAaTh JaHHBIN yiiepO B BUJE TOIPHIBA
6oecriocoOHOCTH BOOpY)XEHHBIX CHJI B OOOPOHOCIIOCOOHOCTH CTpaHbl. Bpen
000pOHOCTIOCOOHOCTH CTpaHbl U 00ecnocOOHOCTH BOOpPYXKEHHBIX CHUI  MOMKET
ObITh HAHECEH CTPOro B CIlydyasix, KOIrJa H3-3a OOJIBLIOTO 4YHCla TpaxaH,
YKJIOHSIIOIIUXCSL OT TPOXOKJIEHUSI BOCHHOM CIyXObl, B OoJsiblIel Mepe
YMEHBIIIAETCSI YUCICHHOCTh BoopykeHHBIX cui. [loaToMy MOXHO cka3aTh, YTO
JAHHBIN BpeI SBISETCS BPEIOM OT HETATHBHOTO COIMAIBLHOTO SIBJICHUS B IIEJIOM, a
HE B XO/I€ COBEPIIEHHS KOHKPETHOTO MPECTYIUICHHS.

BpenoMm ot ykiioHEeHHs OT MPOXOKICHHSI BOEHHOW CIIy>KObl MO>KHO Ha3BaTh T€
MaTepHabHbIE W OPTraHW3AIMOHHBIE 3aTPaThl, KOTOPHIC B JaJbHEHIIIEM MOHECYT
OpraHbl TOCYJapCTBEHHOH BIJIACTH, OCYIIECTBIISIONINE TMPHU3BIB Ha BOCHHYIO
Ciy 0y, JUIsl pO3bICKA U MPHU3BIBA JIMII, YKIOHSIOIIMUXCS TPakJlaH OT MPHU3bIBA Ha
BOCHHYIO Cityx)0y. Ho cTouT 1006aBUTh, UTO BPSII JIU UMEETCSI BO3MOXKXHOCTh XOTS
Obl TPUMEPHO ONPENCIUTh TaKWe 3aTpaThl B OTHOIIEHUH KOHKPETHOTO
rpaKJaHUHA, KOTOPBIM YKIIOHSETCS OT MPOXOKIACHHUS BOCHHOU CITY>KOBI.

UYro kacaeTcsi 00beKTa MpeCTyIieHus, npeaycMmarpupaemsiM cT. 337 YK PO,
TO HEMOCPEJICTBEHHbIM OOBEKTOM TMPECTYIUIEHUS OyAeT SBIATHCA MOPSIOK
peObIBaHNSI BOCHHOCITYKAIIET0 HAa BOCHHOU CITY)0€, KOTOPBIN MPOXOJUT CIIYKOY
0 KOHTPAKT WM MO mpu3biBy. KacarenpHo mopsiaka npeObBaHHs Ha BOCHHOMN

ciIyx0e, TO OH peryJupyercs KakK 3aKOHOM O BOHWHCKON OOS3aHHOCTH W
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®denepanbHbIM 3aKOHOM OT 27.05.1998 N 76-®3 «O crtaTyce BOCHHOCTYXalIUX»,
TaK 1 BOMHCKUMH YCTaBaMU U IPYTUMH HOPMATUBHO IIPABOBBIMH aKTaMH.

OOBEKTOM YKIIOHEHUS OT MCIIOJIHEHUs 0053aHHOCTE BOCHHOM CIIy:KOBI IyTeM
CUMYJISIIUM OOJIE3HH WM HHBIMH CHOCO0aMU BBICTYMAET TaKoW OOBEKT, Kak
YCTAQHOBJICHHBIN TOPSAOK TPOXOXAEHUS BOCHHOM CIIy>)KOBI U BBIOJHEHHUS
0053aHHOCTH T10 MPOXO0XKICHUIO BOCHHOM CITYKOBI.

[Topsamox mpoxXoXkIeHUs BOGHHOM CITy>KOBI perjJaMeHTupyercs cT. 36 3akoHa O
BOMHCKOH O0SI3aHHOCTH.

VYyenue 00 cyObeKkTe U OOBEKTE MPECTYIUICHUS MNPOAOJDKAET Pa3BHUBATHCH.
KBanupukanus mpecTyrieHnii HauWHAETCS UIMEHHO C TaKWX BOIIPOCOB, KaK 4YTO
UMEHHO SBJSIETCS OOBEKTOM IMPECTYIUIEHHS M KTO SBIAETCA CYOBEKTOM

IPECTYTUICHUS.

2.2 T1o 0OBbEKTUBHOM U CyOBEKTUBHOM CTOPOHE

['oBopsi 00 OOBEKTHBHOM CTOpPOHE NPECTYIUICHUH NPOTHUB YKJIOHEHUS OT
MIPOXO’KJICHUS BOCHHOM CIIyKObl, CTOUT TaK K€ pa3rpaHUuMBaTh KIACCU(PUKALIMIO
BCEX BUJIOB NPECTYIUJICHUN JAHHOW KaTETOpUH.

Cama  OOBEKTHBHas  CTOpPOHAa  MPECTYIUIEHUS  MNpEACTaBisieT  coOoi
COBOKYITHOCTh TE€X 3aKOHOJATENIbHO OIPEACIICHHBIX IPU3HAKOB, KOTOpPHIE
XapaKTepU3ylT OOIIECTBEHHO OIAcHOE JesHHE, KaK MPECTyIUIEHHE TOJbKO C
BHEILHEH CTOPOHBI. JTO BHEILIHEE MPOSIBICHUE MPECTYIJIEHUS, BbIpakaroleecs B
MOBEJICHUY BUHOBHOI'O JMIA, & UMEHHO B INPUYMHEHUM Bpela WU B Yrpo3e
NPUYUHEHUS BPEla OXPaHSIEMbIM YTOJOBHBIM 3aKOHOM 00BEKTaM B ONPEEICHHBIX
YCIIOBHSIX, B ONPEETICHHOM MECTE U B ONpe/eIeHHOE BpeMs. |

OOBEKTHUBHASI CTOPOHA TIPECTYIICHUHN MPEAyCMOTPEHHBIX cTatheit 328 YK PO
BBIPAKAETCS B YKJIIOHEHUE OT MPU3bIBA HA BOCHHYIO CIYKO0y (4.1) mubo ykIIoHEeHUU
OT  TPOXOXJEHWS  AJIbTCPHATUBHOM  TPAXKTAHCKOM  CIOY)KOBI  JIMIIAMH,

OCBOOO0KICHHBIMU OT BOCHHOM CITYXOBI (4. 2).

! Momnos H., 3umupesa JI. A., ®enpimuna I1. B. O0beKTHBHAS CTOPOHA MPECTYIUICHUS: YdeOHOE
nocobue / H. ITonog, JI. A. 3umupesa, I1. B. ®enpimmmna 2015. C. 3.
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[Ipsimoe yKJIOHEHHE OT MPOXOXKIEHUS OT BOEHHOW CIIY>KObI IPOMHUCHIBACTCS
MMEHHO B YaCTHU NEPBOM pacCMaTPUBAEMOU CTATHHU.

KacarenapHO npu3biBa Ha BOGHHYIO CIIyKOy JIMII, HE HaXOALIMXCS B 3arace, TO
NpU3bIB BKJIKOYAET B Ce0s: SBKY HA 3acelIaHHE MPU3BIBHOW KOMHUCCUM U
MEIUIMHCKOE OCBHUJIETEIBCTBOBAHNE; HAXOXKJICHUE B BOCHHOM KOMHCCAapHaTe 10
OTIIPaBKU K MECTy IPOXOXKACHHS BOEHHOM CIyKObI;  IBKY B BOCHHBIH
KOMHCCapUaT ISl OTHPABKU K MECTY MPOXOKACHHUSI BOEHHOM cinykObl. [Ipru3piB Ha
BOCHHYIO CIYXOy IpakAaH, KOTOpBIE 3auMCJIEHbl B 3alac ¢ IMPHUCBOECHUEM UM
BOMHCKOIO  3BaHusA  oduiepa, BKIOYaeT:  SIBKY Ha  MEIUIMHCKOE
OCBHUJIETEIIbCTBOBAHME M K BOEHHOMY KOMHCCApy Uil JAJbHEMIIEro MpPUHSTHS
pelIeHUs O MPU3bIBE HAa BOEHHYIO CIYKO0Y; TaK ke sIBKY B BOGHHBII KOMHCCAapUaT U
MOJTyYeHHE IPEAMUCAHIS IS YOBITHS K MECTY TIPOXOKACHHS BOCHHOMN CITy/KOBI.

VYMBIIUIEHHOE YKJIOHEHHE OT BBIOJIHEHUS BBIINIE YKa3aHHBIX JEHCTBUMN
o0Opa3yeT cocTaB MPECTYIUIEHHs, KOTOPBIA MpPEeAyCMOTpeH 4. | JaHHOW cTaThu.
Opnako 3akOH O BOMHCKOW OOS3aHHOCTH B 4. 2 CT. 7 MpeaycMaTpUBaeT
BO3MOYKHOCTb HESBKM [0 YBAKUTEJIBHBIM IpPUYMHAM JIMLA HAa MEPOIPUSITHS,
CBS3aHHBIE C MPU3BIBOM HA BOCHHYIO CIYKOy, MCKIIOYAIOIIUM MPHUBJICYEHUE K
YrOJIOBHOM OTBETCTBEHHOCTU. TaKOBBIMH, B YaCTHOCTH, SBJISIOTCA: 3a00JI€BaHUSA
WIN yBeUbs I'Pa)/JaHWHA, CBSI3aHHBIE C YTPATOU €ro TpyI0CHOCOOHOCTH; TSKEI0e
COCTOSIHHE 3/I0POBbS OTIIA, MaTE€pH, KEHbI, MyKa, CbIHA, JOUYEPH, pPOAHOrO OpaTa,
POIHON cecTpbl, ACTYIIKH, OaOYyIIKH WIM YCBIHOBUTENS TpaKJaHUHA, WU JKE
y4acTHe B IMOXOpPOHAX YKa3aHHBIX BBIIIE JIUI; NPEMSITCTBUE, MPOU3OLIECAIIECE B
pe3yJibTare JEWCTBUS HEMPEOJAOJUMON CHUJIbI, JTUOO HWHBIE OOCTOSTENbCTBA, HE
3aBUCSLIEE OT BOJM I'PAKJAHWUHA; WHBIE NPUYMHBI, IPU3HAHHBIE YBAKUTEIbHBIMU
MPU3BIBHON KOMHCCHEH, BOCHHBIM KOMHUCCApPOM (IJIsl Tpak/iaH, MPU3bIBAEMbIX Ha
BOCHHYIO CIyk0y u3 3amaca) wiu cyaoM. K HMHBIM M[OpUYMHAM OTHOCST:

3aJICPKAHNUC IIPU3BbIBHUKA IIPABOOXPAHUTCIBHBIMH OpraHaMH; HCCBOCBPCMCHHOC,

! ®enepanbHbii 3ak0H "O BOMHCKOH 0OS3aHHOCTH ¥ BOCHHOM ciyx6e" or 28.03.1998 roma. Ne
53-®3 // Poccwuiickas razera. 02.04.1998. Ne 64 Cr. 65.
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HE 10 BHHE TMPU3BIBHUKA, [OJYyYEHHE COOTBETCTBYIOUIEH TIOBECTKU O
HEO0OXOJMMOCTH €T0 SBKU U JP.

O60bexTuBHas ctopoHa cT. 337 YK P® Beipakaercs B TaKOM JIEUCTBUM KAk,
CaMOBOJIbHOE OCTABJICHHE YaCTH WJIM MECTa CIy>KObI, a pOBHO HESBKE B CPOK 0e3
YBAXUTEIHHOM MPUUYMHBI HA CITY>KOy MPU YBOJIBHEHUH W3 YaCcTH, MPU MEPEBOJIC U3
KOMaHJIUPOBKH, YBOJBHEHHUS, OTIYCKAa — COBEPUICHHBIX BOCHHOCTY>KaIUM
KOTOPBIN MPOXOIUT BOCHHYIO CITYKOBI TTO TIPU3BIBY.

OTBETCTBEHHOCTh 3a JIaHHOE MPECTYIUICHHE HACTyHaeT 3a YKJIOHEHHE OT
WCIIOJTHEHUSI BOCHHBIX OOS3aHHOCTEH BOEHHOCIYXaIEro, TO €CTh B JaHHOM
Cllyyae YKJIOHEHUS OT NPOXOXKIACHUS BOCHHOW CIIyXObI, COBEPIICHHOE JIUIIb
yKazaHHbIMH B aucnio3uniuu cratbu 337 YK PO, ciocobamu.

Crnenyer moHUMAaTh MO/ OCTaBJICHHEM YaCTU WJIM MECTa CIIYk OBl KacaTeIbHO
ct. 337 VYK PO y0ObiTue 3a Tpenenbl TEPPUTOPUM BOUHCKOM YacTH
BOCHHOCJIYKAalllUM, B KOTOPOW OH MPOXOAMUT CIyKOy, Tak >X€ yXOJ C MecTa
CIIy’)KObI KOTOpPOE HE COBIIAJIa€T C PACMOJIOKEHUEM dYacTu. B mpumep MOXKHO
MPUBECTH BOCHHOCIYXALIEr0, MPOXOJAIIECTO JICYEHWE WM HaXOJIAIIErocs B
KOMaHAUPOBKE. B Takux ciydyasx Kak €clu TMOJpa3AesieHUs OJIHOW 4YacTu
pacmnoyiokeHbl 000COOJIEHHO, TO OCTABJICHHE MOJAPA3/ICICHUS BOCHHOCTYKAIUM
CJIeIyeT MPU3HABATh OCTABJICHUEM HE MECTa CITY>KObI, 2 OCTABJICHUEM YaCTH.

ITon caMOBOJIBHBIM TOAPAa3yMEBAETCS OCTABJICHUE YAaCTH WJIM MECTa CIY>KObI
BOCHHOCIIYKAIlIUM, KOTOPBIM MPOXOJUT BOCHHYIO CIYXO0y IO TpuU3BIBYy 0€3
pa3pelieHus: ero KOMaHIupa.

Uto kacaeTcs BOSHHOCTYKAIIUX MO KOHTPAKTy, TO CAMOBOJILHOE OCTaBJICHUE
UMU YaCTH WIM MeCTa CIIy)KObI, Kak B cily4dae yxoja 0e3 COOTBETCTBYIOIIETO
pa3pelieHus, YCTAaHOBJICHHOTO HEMOCPEJACTBEHHBIM HAYaJIbHUKOM WM JKE€ B
TEYEHUE YCTAHOBIICHHOTO PErJIAMEHTOM CIY>KEOHOTO pacmhopsiKka THS HE BbI3BaH
CITyKeOHOU HEOOXOIUMOCTRIO. [[71s1 KBanuduKaIy CoNeTHHOTO MPECTYIUICHUS 110
ctatbe 337 YK P®D HeoOXoAMMO yCTaHABIMBAThH HAJTMYHE 11U BOCHHOCTYKAIIIETO

YKIIOHHUTCA OT HMCIIOJIHCHUA €T'0 BOCHHBIX 00s3aHHOCTEN Ha CpPOK, HpeBBIHIaIOHII/Iﬁ
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JIECATH CYTOK, HO HE CBBIIIE OAHOrO Mecsna (4.3), mubo ke Ha CPOK, paBHBIN
OoJiee ogHOTO Mecsa (4.4).

I[ToMuMO 3TOro CTOUT TaK K€ MOHUMAaTh, YTO MOJPA3yMEBACTCS TMOJ
pacmoJIO)KCHNEM YacTH, a TaK K€ MECTOM CIy)KObl BOCHHOCTYKAIIETO.
Pacnionoxenue yactu — 310 000COOJIEHHAsT TEPPUTOPHS, B KOTOPOM pa3MelleHbl
NOJIpa3/ieNieHusT M CIY>KObl BOMHCKOW YacTh. MecTo CiykObl, KOTOpOE He
COBIIAQJIa€T C PACMHOJOKEHUEM YaCTH — 3TO JIF0OO€ MHOE MECTO, OTBEICHHOE
BOCHHOCIYKAIlleMy [l MCIIOJIHEHHSI €r0 BOMHCKHUX OO0S3aHHOCTEH, JTUOO MECTO
r7€ OH JOJKEH HAXOJUThCS MO MPHUKA3y WIK IO Pa3pelieHUI0 KOMaHIOBaHUS.
CamuM MecTOM CITy>XObl SIBJISIFOTCSI KaK, B YaCTHOCTH, MECTa, MpeHa3HAYCHHbIE
JUISL  TIPOBEJCHHUS  Y4E€OHBIX, BOCHHUTATENBbHBIX W  KYJIBTYPHO MAacCCOBBIX
MEpONPUSTUI, TAK U MECTa XO3UCTBEHHBIX padboT, MpeObIBaHUE B KOMaHIUPOBKE,
raynrBaxTe u Jp.

[Tog mecTtom ciayKObl Tak K€ MOXET OBITh IMPU3HABATHCS MECTO JICUCHUS
BOCHHOCITY>KAIlIeT0, BHE 3aBUCUMOCTH SBJISICTCS OHO BOCHHBIM T'OCITUTANIEM WIIU K€
MEJIULIMHCKUM YUPEKIAECHUEM JIPYTOM BEIOMCTBEHHON MPUHAJIEAKHOCTH.

N  Ttakum oOpa3om, 107 TIOHATHUEM TEPPUTOPUM BOUHCKON  YacTu
MOAPA3yMEBAETCS MECTO €€ PACHOJIOKEHHUSI KaK Ka3apMEHHOTO, JarepHOro Wi
MOXOAHOTO. MecTo ciykO0bI, 0 OOJIBIIEH YacTh, TEPPUTOPHUS BOMHCKON YaCTH, HO
UM MOXET OBITh U MECTO (DAKTUUECKOTO UCIIOJTHEHUS BOCHHOM CITYKObI
BOCHHOCTYKAIIAM.

KacarenbHO HESIBKH B CpOK 0€3 YBaXKUTEJIbHOW MPUYMHBI HA BOCHHYIO CIYXOy
BOCHHOCITY)KAIllUM, KOTOPBIA MPOXOAUT CIYyXO0y TO TMpU3BIBY, TO TMOJ HEH
MOHUMAETCSl HEMpHUObITHE JHUIAa TPH YBOJBHEHWHW W3 YaCTH, €r0 TIEPeBO/IE,
OTIYCKa, JIEYeOHOTO YUPEXKIACHUS WIM KOMAaHIUPOBKU Ha CIyk 0y B CpOK,
KOTOPBIN yCTaHABIMBACTCS HA TO CICIHAIBHBIM JOKYMEHTOM (OTIYCKHOM OWIIET,

YBOJIbHUTCJIbHAS SaHI/ICKa).

IlocranoBnenune Ilnenyma BepxosHoro Cyma P® or 03.04.2008 Ne 3 "O mpaxTtuke
PAcCMOTPEHHS CyJaMu YTOJOBHBIX JieNl 00 YKJIOHCHHWH OT MPU3bIBa HA BOCHHYIO CIYyXOy M OT
NPOXOXKICHUS BOCHHOH WM aJIbTEpHATHBHOM TpakaaHCKoil cimyxObl" // Poccuiickas rasera.
09.04.2008. Ne 4633.
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Jlnis nun, TpoXOAsIIUX BOCHHYIO CIy>KOy 1Mo KOHTpakTy (4.3 u 4 ctatbu 337
YK P®), nmoxg HesBKOW CTOMT MOHMUMATh HE TOJIBKO Ty HESIBKY IMPU TMEPEBOJIE,
Ha3HAYEeHHUH, U3 OTIyCKa, KOMaHAUPOBKHU WUJIHU JIEUEOHOTO YUPEKICHUsI, HO TaK JKe
HenpuOBITHE  JAHHOTO  JIMI]Aa HAa  BOGHHYIO  CIOyK0y KO  BpPEMEHH,
YCTaHABJIMBAIOIIMECS PEIVIAMEHTOM CIY)KEOHOrO0 BpEMEHM, JHO0 IPUKa30M
KOMaH/AMpa.

OTHOCHUTENBHO MPOJOJIKATEIBHOCTH CAMOBOJIBHOIO OCTABJICHHS YacTH, MECTa
ClIy>)kObl JTMOO HESBKM B CpPOK HAa BOEHHYIO CIyKOy, NOHMMAaercs Bpems
HE3aKOHHOT'O HAaXOXKJAEHUS BHE YaCTH WJIM MECTa CIY>KObI, KOTOPOE UCUUCIISIETCS C
MOMEHTA HCTE€UYEHUS YCTAHOBJIEHHOTO CpOKa SIBKM Ha BOCHHYIO CIIyXkOy Jn0O
CaMOBOJIBHOT'O OCTaBJIEHHSI MeCTa CIyXObl (4acTW) U A0 MOMEHTa MpeKpalleHus
TaKoro NpeObIBaHUsI KaK MO BOJIE BOCHHOCTY>KAlIEro, TaK U BOMPEKU BOJIM JIMLIA.
TakoBbIM, K TIpUMepy, OYIET SABIATHCS AOOPOBOJIbHASA SIBKA BOEHHOCITYKAIIETO B
4acTh WIN €ro 3a/iepKaHue.

CaMOBOJIbHOE OCTaBIICHHE YacTU WM MecCTa CIyKObl, JTMOO HESIBKH Ha
BOCHHYIO CIIy>)kOy B CPOK IPOAOKUTEIBHOCTBIO CBBIILLIE BYX CYTOK, HO HE Ooiee
necatu cyTok (4. 1 u 4. 2 ct. 337 YK P®), 6onee 10 cyTok, HO MEHbIIIE OJTHOTO
kanengaproro mecsina (4. 3 cr. 337 YK P®), nauanom cpoka sBIsieTCs MpU
CaMOBOJIbBHOM OCTaBJIEHUU YaCTH WJIM MECTa CIY»KOBbI € yaca yObITHS, IPH HESIBKE B
ONpEJENEeHHbIA CPOK Ha chHyk0y — ¢ 4Yaca, CIEAYIOIIEro 3a YCTaHOBJIEHHBIM
BPEMEHEM JaHHOM SIBKU, 4 OKAHYMBAETCS B MOMEHT (4ac) (haKTUUECKOM SABKU MU
3aJiep KaHusl BUHOBHOTO JIMIIA.

Cnenyer yuyuThIBaTh, UYTO HAuYajJOM HEABKU B CpPOK 0€3 YBaKHUTEIbHON
OPUYUHBl HAa BOCHHYIO CIYKOY CUMTAETCs HCTEUYECHHWE BPEMEHM, YKAa3aHHOTO B
COOTBETCTBYIOILIEM JOKYMEHTE KakK, B OTIYCKHOM Oujiere, MNpeAnucaHuu,
YBOJIBHUTEJBHON 3alUCKU M IPYTMX AOKYMEHTaX, a JUIsl TpakaaH, MPOXOJSIINX
BOCHHYIO CIYXOYy MO KOHTPakTy, OyIeT SBIATHCS HENPUOBITUE HAa BOEHHYIO
CIIy’k0y B YCTaHOBJICHHOE PAaCHOPSAIKOM JTHSI BpEMSI.

Tak »xe crTour m00aBUTh, YTO COBEPIICHHE BOEHHOCTYXKAIIUM JHUIIOM

HCCKOJIbKHX YKJIOHCHI/Iﬁ, KOTOPLIC MmoAagarOT IIOJ ITPHU3HAKH OHHOﬁ U3 4YacTeu
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cratbu 337 YK P®, cOBOKYMHOCTH MNPECTYIJICHUH HE 00pa3yloT M MOJJIekKaT
KBaJM()MKALIMY IO 3TOM YaCTH Ha3BaHHOM CTATBHU.

Ecnu paccMatpuBath 0ObEKTUBHYIO CTOPOHY MPECTYIUICHUS KaK J1€3€pTUPCTBA,
TO coriacHo CT. 338 YK P® el aBnsercs caMOBOJBHOE OCTABICHHWE YaCTH WIIU
MecCTa CITy>KOBbI, IIEJIbI0 KOTOPOH SIBIISIETCSI YKIIOHEHHE OT MPOXOXKICHUS BOCHHOMN
CIIy’KOBlI, a TaK e HesIBKa C TOH ke 1IeJIbI0 Ha CITYKOY.

J1e3epTUpCTBO  COBEPILAETCSA IIyTEM OCTABJIICHUS BOMHCKOM YacTH WM MECTa
CIIy’KOBbl WJIM K€ MYTEeM HESIBKM B YacTh WJIM K MECTY CIIYy>XObl NMpU Ha3HAYCHUH,
nepeBoie, U3 KOMAaHAMPOBKH, OTHOYCKa WM JIEYEOHOrO  YUpPEKIACHUS.
[IpOAOKUTENBHOCTBIO TAKOTO HE3aKOHHOTO OTCYTCTBHS BOEHHOCIY’KAILIETO B
BOMHCKOM YacCTH MJIM MECTa CIYXObl JJi1 OKOHUATEIbHOIO COCTaBa J€3epTUPCTBA
3HAYECHUS HE UMEET.

IIpu nesepTupcTBE JIMIIO HMMEET LEJIb BOBCE YKIOHHUTBCA OT HCIOJHEHMS
o0si3aHHOCTEM  BOEHHOM  cimykObl. Ecim  Takas uenp mosiBUIach y
BOEHHOCIIY)KAILIETO IOCJ€ CaMOBOJIBHOIO OCTaBJIEHUS 4YacTH (MecTa CIyXObl),
COJICSTHHOE CJIelyeT KBaIM(PUIMPOBATh TOJBKO Kak Jae3epTHUpcTBO. OO0 yMbicie Ha
J€3epTUPCTBO  MOTYT  CBUJIETEIbCTBOBAaTH  TaKuWe  OOCTOSITENBCTBA,  Kak
npuoOpeTeHne  WIM  M3TOTOBJIIEHHWE  JIMIIOM  TOMJIOKHBIX  JIOKYMEHTOB,
YIOCTOBEPSIOIIUX JUYHOCTh JIMOO CBHUJIETENBCTBYIOLIUX O TOM, YTO Tpa)<JIaHUH
MPOCIYXUJI YCTAHOBJICHHBIM 3aKOHOM CpPOK BOEHHOW CIIyKObl WU HMEET
OTCPOUKY OT IPH3bIBA, YCTPOICTBO HA paBoTy M T.iw."

Croutr OTMETHUTH, YTO NE3EPTUPCTBO SIBISACTCS UISAIIMMCS MPECTYILUICHUEM.
XapakTepuszyercss K€ HENPEpPbIBHBIM B TEUEHUE OIPEAECIECHHOTO BPEMEHU
COBEpLICHUEM JECSHHUS HA CTAIUA OKOHYEHHOI'O IPECTYIUIEHUS W INPEICTABISAET
coOOl  MpecTymJieHue, CONPsDKEHHOE€ C  JJIUTEIbHBIM  HEBBIIIOJIHEHHEM
00s3aHHOCTEW CBSI3aHHOW C BOCHHOW CIyk00i#l. Jle3epTupcTBO  SBISACH

OKOHYCHHBIM C MOMCHTaA OCTaBJICHHMA YaCTH HWJIHW MCCTa CJ'Iy>I(6I>I nMEsa 0LOCJIb

IlocranoBnenune Ilnenyma BepxosHoro Cyma P® or 03.04.2008 Ne 3 "O mpaxTtuke
PAcCMOTPEHHS CyJaMu YTOJOBHBIX JieNl 00 YKJIOHCHHWH OT MPU3bIBa HA BOCHHYIO CIYyXOy M OT
NPOXOXKICHUS BOCHHOH WM aJIbTEpHATHBHOM TpakaaHCKoil cimyxObl" // Poccuiickas rasera.
09.04.2008. Ne 4633.
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YKJIOHUTCS OT MPOXOKJICHUSI BOGHHOU CITy>KOBI, COBEPIIIACTCS, & TO €CTh U JUTUTCSA
B TCYCHUH BCETO BPEMEHH CAMOBOJHHOTO OTCYTCTBHS BOSHHOCIY)KAIIIETO B YACTH
JI0 €ro BO3palleHus WiIW 3ajJep:kaHus. Bo3BpallleHrne BOECHHOCITYXAIIero U €ro
ABKa C TOBMHHOW B TakKOM cCiydyae He oOpa3yeT J00pOBOJIbHBIM OTKa3 OT
COBEpILIECHUS TMPECTYIUICHUSI, HO SBIAECTCI OOCTOATEIHCTBOM CMSTYAIOIINM
HaKa3aHUe.

B ciaywasx ecim ne3epTUPCTBO BOEHHOCIHYKAIIETO, KOTOPBIA TPOXOIUT
BOEHHOIO CTY>K0y 10 MPU3BIBY, HE ObLJIO OKOHYEHO €r0 3a/IepKaHUEM UITU SIBKOH C
MOBUHHOM, TO TpEKpalieHuEeM JaHHOTO TPECTYIUICHUS OyaeT SBISITHCS
JTOCTIDKCHHE BHHOBHBIM 27-JE€THETO BO3pacTa, IMOCKOJBKY € ATOTO MOMEHTA
rpaKJaHUH 10 3aKOHY MOJIJICKUT OCBOOOXKICHHUIO OT MPOXOXKJIEHUS OT BOSHHOM
CILy’KOBI 110 PU3BIBY.

VY BOeHHOCHyXallMX, KOTOPbIE MPOXOJAT BOCHHYIO CIYKOy IO KOHTPAaKTY,
JIE3ePTUPCTBO  OYyJIET CUMUTATHCS 3aBEPIICHHBIM TMPECTYIUICHUEM B cllydae
JTOCTIDKCHHSI UMHU TIPEJCTHPHOTO BO3pacTa MpeObIBaHMS HAa BOCHHOW CIykOe, B
3aBUCUMOCTH OT €r0 BOCHHOrO 3BaHHUsA. Tak, MpHU COBEPIICHHE Ie3epTUPCTBA
BOCHHOC/TY)KAlllAM C BOWHCKAM 3BaHUEM T[IOJKOBHMKA WM  KallMTaHa,
JIE3ePTUPCTBO OyAET OKOHUYEHHBIM TPH JIOCTHKEHHUH MM BO3pacTa MSATUICCATH
ST JIeT.”

BoeHHOCTyXamue,  KOTOpPbIE  BIEPBBIC  COBEPIIMIIA  TPECTYIUICHUE,
PEAyCMOTPEHHOE YacThio mepBoit ¢T. 338 YK P®, moryT ObITh OCBOOOKICHBI OT
YTOJIOBHOM OTBETCTBEHHOCTH, B CITy4ae €CJIIU JIE3EPTHPCTBO SBUJIOCH B CIICJCTBUU
CTCUYCHHMS TSHKEIIBIX 00CTOSATEIILCTB.

OOBEeKTHUBHASI CTOPOHA MPECTYIUICHUH, MPEeayCMOTpeHHbIX cTtatheil 339 YK
P®, a poBHO YKJIIOHEHHE OT WCITOJIHCHHS OOS3aHHOCTEH BOCHHOM CITYy)KOBI ITyTeM
CUMYJIAIMK OOJE3HW WM WHBIMH CIIOCOOAMHM, BBIPAKACTCS B YKIOHEHUU OT
WCIIOJIHEHUSI O0S3aHHOCTEH BOCHHOW CIY>KOBI MPU HAIMYUKA TOTO WM HHOTO

oOMaHa. JlaHHoe YKIIOHCHHUC IIpcaArnojaract IIOCTOAHHOC HWJIXM BpPEMCHHOC

1 ®depepanpubiit 3aK0H "O BOMHCKOW 00513aHHOCTH M BOCHHOM ciryxk0e" oT 28.03.1998 rona. Ne
53-®3 // Poccwuiickas razera. 02.04.1998. Ne 64 Cr. 65.
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OCBOOO0KJICHHE BOSHHOCITYXAIIETO OT UCIOJHEHHSI CBOUX OOS3aHHOCTEH BOCHHOU
CITYOBI.

Hacrymienre yrojioBHOM OTBETCTBEHHOCTH 3a BPEMEHHOE YKIOHEHHE, a Tak
K€ U 32 MOJTHOE OCBOOOXKICHUE OT UCIIOTHEHHS BOMHCKON 00S13aHHOCTH HACTYIAeT
yKa3aHHBIMH B 3aKoHEe crniocobamu. CriocoObl COBEPIICHUS YKIOHEHHS IO CTaThe
339 YK PO npsiMmo yka3zaHbl B TUCHIO3UILIMU CTATHU:

—  cUMYJSIUs 00JIe3HM;

— TOpUYUHEHUE ce0e KaKoro-1u0o MoBpexKACHUA(UICHOBPEAUTEILCTBRO);

— TOJUIOT IOKYMEHTOB;

— UHOU 0OMaH.

Cnenyer Tak >X€ YCTaHABIMBAaTh, YTO BOCHHOCTYXKAIIMI HMEN >KeJlaHue,
BPEMEHHO YKJIOHHTCS OT HCIIOJTHEHHUS OOsI3aHHOCTEH BOCHHOM CIIy)KOBI, TaK B
PUMEP MOKHO MOCTaBUThH YKIIOHEHUE YKa3aHHBIMH CIIOCOOAMH OT 3aCTYILJICHUS B
Haps WK BBIE3/1a HA YUCHUS.

[Tox cumynsanuent 607€3HU MOApa3yMeBaeTCs MPUMTHCHIBAHNE cebe KaKoW-Tn0o
OOJIe3HW WM K€ MPEYBEIMUYCHUE CHUMIOTOMOB 3a00JieBaHUM, TaKuX Kak
MICUXWYECKOE PaCCTPOMCTBO, CIENOTa, TIyXOoTa U T.M., TO €CTh YMBIILJIEHHOE
YTBEPKJICHUE BOCHHOCIYXKAIUM C IIEJIbI0 YKIOHEHHUS! OT MPOXOKIECHUS BOCHHOU
CIIy’KObl, HaJIW4YUsl y HEro 3a00JeBaHUM, KOTOPHIMH OH HE CTPAZacT, JUOO XKe
nyTEéM arrpaBaiuu (MpeyBeINYeHHe CUMIITOMOB MU 00JI€3HEHHOTO COCTOSTHHUS).

UieHOBPEAUTENbCTBO  3aKJIIOYACTCS B YMBIIUICHHOM MpUYMHEHHE cebe
TEJIECHBIX TOBPEXKICHUN, KaK MOBPEKACHUE ce0e KOHEYHOCTEHM, OpraHoOB 3pEHUs,
OTpaBlieHHUsT M ToMy TomoOHoe. [l kBamuduKauu MPECTyIUICHUs HE HMEET
3Ha4YCHUs1 Crocod uieHoBpeAuTeabcTBA. Croco0 MOXKET OBITh CONPSIKEH C
MPUMEHEHUEM KaK XOJIOJHOTO WJIM OTHECTPEIBLHOTO OpPYXKHS, TaK U IMPEAMETOB
OBITOBOTO 3HAYEHUS (MOJIOTOK, TOTIOP), U C UCIIOJIH30BAHUEM SITOBUTHIX U JIPYTUX
BemecTB. CTOUT OTMETUTb, UTO BPE] 370pPOBBI0 HE 00S3aTENIBHO JOJXKEH OBITh
NPUYMHEH CaMUM BOCHHOCITYXAIIUM, TaKOW BpEl MOXET OBITh MPUYUHEH U

IpPYyTUM  JIMIIOM TI0  MPOCKOe  BOCHHOCTYXKamero. Takue  JOeHCTBUA
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BOCHHOCTYXAILIET0  HEOOXOAMMO  KBaTU(UIUPOBATH MO  COBOKYMHOCTH
MPECTYIICHUH KaK TOCOOHMYECTBO B YKIIOHEHUH OT MCITOJTHEHHSI 00S3aHHOCTEH.

[Togmor  HOKyMEHTOB  ToOjApa3ymMeBaeT IojJ  coOOW  IpeaoCTaBjCHHUE
BOCHHOCITYKAIlIMM KOMaHIOBaHUIO MOICIIbHBIX HIIN K€ c(paOpUKOBAHHBIX KaK UM
CaMUM TaK WU JAPYTUMHU JIUIIAMH 10 €ro Mpochk0e JOKYMEHTOB C IJIaBHOM IIEJIbIO
OCBOOOXKJIEHHMSI OT MCIOJHEHUS BOHMHCKHX oOs3anHocTell. IlogmensHbpIMH
JOKyMEHTaMu OYyIyT T€ MOKYMEHTBI, KOTOPbIC OBLIA TMOJHOCTHIO HM3TOTOBJICHBI
(UKTUBHBIM MTYTEM.

[ToMrMO 3TOro HEOOXOIMMO TaK K€ YCTAHABJIMBATH YTO MpU mojjore, (axkT
YKJIOHEHUSI UM TIOKYIICHUSI Ha YKJIOHEHUS OT MPOXOKJICHHUSI OT BOCHHOU CITY>KObI
oOyclaBIMBaeTCA TaK K€ TEM, UTO COBEPIICHHE JHMIIOM Kakux JIMOO JeHCTBUH,
BHEIIHE CXOJIHBIX C TNEPEYUCICHHBIMA B aucno3uiuu crateun 339 YK PO
criocobamMu YKIIOHCHHS, HE BCErJla CBUETEIbLCTBYIOT O HAJIMYHMH COCTaBa TaKOTO
MPECTYIUICHUS.

ITon mousaTHs KHOTO OOMaHa OXBATHIBAIOTCS BCE JIPYTUe CIIOCOOBI COBEPIIICHUS
JJAHHOTO TPECTYIUICHMS, 3a MCKJIIOUYCHHMEM IiepeuncieHHbix. [loHumarorcs
COOOIIICHUS KOMAHJIOBAHUIO JIOXKHBIX CBEACHHM O COOBITHAX, B YaCTHOCTH
JIOTOBOPEHHOCTH C JOJDKHOCTHBIM JIMIIOM, €r0 TOJKYIl, C HCIOJb30BaHUEM
JUYHBIX JIPYKECKHX OTHOIICHUW C KOMAaHJAMPOM, WJIM HaMpaBjCHUS Ha
MEJIUIIMHCKYI0 KOMUCCHUIO JPYTOTO JUIA U UHBIE CITOCOOBI.

CocraB gaHHOTO MpecTyIUIeHus OyaeT hopMaabHbIM. M1 OKOHYCHHBIM JICSTHUE
OyJIeT cuuTaThCd C MOMEHTA TMPEKpalleHUs BBIIOJIHEHUS OOS3aHHOCTEH TIO0
BOCHHOM CITY>KOBI, KaK MOJHOCTBIO TaK U YaCTUYHO. J[JIs cocTaBa MPEeCTyIUICHUS HE
MMEET 3HAYCHUSI MPOJOJKUTENBHOCTh YKIOHEHUS.

CornacHo poCCUHCKOMY YTOJIOBHOMY 3aKOHOAATEIbCTBY, TOJIBKO NIPU HATMYUU
B COJCSIHHOM IIPECTYIUICHUM BCEX IIPU3HAKOB COCTaBA MPECTYIUIEHUS MOXKHO
npeaycMaTpuBaTh OTBETCTBEHHOCTh JIMIIA 34 COBEPUICHHWE MNPOTUBOMPABHOTO
nessausi. OCHOBHBIM MPHU3HAKOM COCTaBa MPECTYIUICHUS, SIBJSETCS CYyOBEKTHBHAS
CTOpOHA mpecTyIuieHus. [Ipu OTCYTCTBHM TaKOBOTO MPHU3HAKA C YYETOM OBLIU JIH

IIOCJIEICTBUS HAHECEHHBIC JMIIOM, ACHUCTBHI MM OE€3NECHCTBUM WM K€ UX HE
40



HACTyNajuao, JAaHHOE JIMIO HE MOXKET MOJJIEKATh YrOJIOBHOW OTBETCTBEHHOCTH U
MOJJIEXKATh HAKA3AHUIO.

PaccmarpuBasi OpUIUYECKYIO JIUTEPATypPy, MOA CYOBEKTUBHON CTOPOHOMN
MPECTYIUICHUSI TTOHUMAETCSI, OTPAXKEHUE B CO3HAHMU BUHOBHOT'O OOBEKTHUBHBIX
IIPU3HAKOB COACSHHOrO M OTHOIICHHE K HUM CyObekTa.' JJAHHOMY OTPaKCHHIO
XapaKTepHa KOHKpeTHas (popMa BUHBI, MOTHBA, L€, a TaK K€ B HEKOTOPBIX
CIIy4asix ¥ SMOLIHH.

I[lon BuUHOW TOApPA3yMEBAETCS, IICUXUYECKOE OTHOIICHUE JIHMIAa K
COBEpIIAEMOMY MM  OOIIECTBEHHO OMACHOMY JIESHUI0O W  HACTYIHUBIIUM
MOCJEACTBUSAM. B mpecTymieHusx NpOTHB BOEHHOW CIY>KObl BHHA OTpa)aeT
BOMHCKHUU XapakTep JACSHUS U €r0 IOCIIEACTBHSL.

CyObeKkTuBHAsE CTOpPOHA SIBJISIETCS OTpPaXEHHWEM B CO3HAHUM TpakJaHUHA
OOBEKTUBHBIX MPU3HAKOB OOIIECTBEHHO OMACHOTO JICSHUS U peYb O CyOBEKTUBHOM
CTOpPOHE MPHU PACCIICIOBAHUU YTOJIOBHOTO JieJla MOKET OBITh HalpaBJieHa JIHIIb B
CBSI3M M HAa OCHOBE TE€X 3HAHUS BCEU CHUCTEMbl OOBEKTHUBHBIX IPU3HAKOB.
Henoruyno, a Tak »e OecCIosie3HO MPH PacCieIOBaHUU Jelia B MEPBYIO Ouepeihb
BBISICHATh, JEHWCTBOBAJI BUHOBHBIM YMBIIIICHHO U C KaKMUM MOTHBOM, a IOCJE
yCTaHaBJIMBATh, YTO OH COBEPIIWI WU CTpeMmics coBepiinTh. CyObeKTHUBHAs
CTOpOHA TPECTYIJICHUsI OepeT Hadajio U3 OOBEKTUBHOW CTOPOHBI, TaK K€ €I0
00yCJIOBIIMBAETCS, U TIEpBasi U BTOpast I0JHKHBI COOTBETCTBOBATH JIPYT JIPYTY.

N3yuass 1o mopsaky CyOBEKTHBHYIO CTOPOHY TPECTYIUIEHUNA TMPOTUB
YKJIOHEHUsI OT BOGHHOM CITY>KObI, CTOMT Hadath co CT. 328 YK P®. CyObekTuBHas
CTOPOHA JAHHOTO [EeSIHUA XapaKTepPU3yeTCs MPSIMbIM YMBICIOM. BHHOBHBIN
BOCHHOCIIY)KAIlIMA ~ COBEpINAIOIIMKA  Kak JIEWCTBHs, TaKk ©  Oe3JIeUCTBUS,
HaIpaBJICHHBIC HA YKJIOHEHHE OT BOCHHOM CIyKObl HMEET 1IeJib U YKEJaHUE €ro

COBEpPIIIHTD.

! Jlexmac WM. Buma xak cybbekTnBHas cropona mnpecrymienns / M. Jlekmac Tociopusaar
1958 C. 48
VYronoBHoe mnpaBo Poccuiickoit ®epepanmu. I[lpectymiueHus NpOTHB BOCHHOM CIIY>KOBI:
yuaeOnuk / OtB. pen. H.A. Tletyxos. M., 1999. C.39
41



[Ipu yMbicieé BHHOBHOTO JMIla HA YKJIOHEHHUE OT MPOXOXKIACHUS BOCHHOM
CIIy’)kOBbI, €CIIM JaHHOE JHI0 BBIEKAET 3a mpeaensl Poccum 6e3 cHATUA C
BOMHCKOIO YyYe€Ta WM MEHSET CBOE MECTO MKHUTEIbCTBA (POBHO U MECTO
BPEMEHHOTO MpeObIBaHUSA), a TaK K€ €CJIM OH BoO3Bpamaercs B Poccuiickyto
®denepanuio 0e3 MOCTAHOBKM HA BOMHCKUN Yy4YeT HMes KOHKPETHYIO IIeJb
n30eXKaHus MOTYYEHUs MO/ JTUYHYIO MOJIMUCh MOBECTKH BOCHHOIO KOMHCCAapuaTa
O SIBKE Ha MEPOMPHUSITHSI, CBSI3aHHBIC C MPU3BIBOM HAa BOCHHYIO CIIykOy. JlaHHBIC
JEUCTBUS UM HEOOXOAMMO KBUTHU(PHUIIMPOBATH UMEHHO 110 4. 1 cT. 328 YK PO.

Tak ’xe Ha OCHOBE HANpPaBJICHHOCTH YyMbICIA TpaxJAaHWHA, KOTOPBLIA HE
ABJISIETCA HA MEAUIIMHCKOE OOCJe0BaHUE W MMEs MPU ITOM LeNb YKIOHUTCS OT
BOEHHOM CITy>KOBbI MIOJIJICKUT YTOJIOBHOM OTBETCTBEHHOCTH 110 4. 1 ¢T. 328 YK P®.

Tompko B ciydasXx, €clM TPaXKIAHUH 1O CBOEMY YOEKIACHUIO WU
BEPOUCIIOBEIOBAHUIO HE MOXET IMPOXOJUTh BOCHHYIO CIy»kOy, OH He Oyner
MOJIJIEkKATh YTOJOBHOM OTBETCTBEHHOCTH, BMECTO HEE OH JOJKEH OyleT MpoNTH
IbTEPHATUBHYIO CIIYyXKOY.

Uro kacaercs CyOBEKTUBHOW CTOPOHBI CAMOBOJILHOTO OCTABJIEHUS YaCTH HIIU
MecTa ciryk0bl peycmMoTpeHHoi ¢T. 337 YK P®, To €il SBIAsSIOTCS YMBIIIJIEHHOE
MPECTYIJICHUSIMUA, COBEPIIAEMBIMU TOJBKO C TPSMBIM yMBICIIOM, JIHOO C
KOCBEHHBIM YMBICJIOM 10 OTHOIIEHUIO K AESHUIO.

PaccmatpuBas OpUAMYECKYIO JUTEpaTypy, HEJIb3sd HE CKa3aTh O MHEHUU
HECKOJBKHMX aBTOPOB. Tak AxmMermnH X.M. mucai, 4to CyObEeKTHBHAs CTOpOHA
npectymieHus, kpamupuuupyemas crarbéit 337 YK P®, cosepuiaercs
YMBIIUICHHO U YMBIIUICHHAsT BHHA BOCHHOCIYKAIIEro, COCTOMT B CO3HAHUU
CyOBEKTOM TOTO, YTO OH CaMOBOJIbHO, 0€3 Ha TO TOCTaBIICHHOTO pPa3peIICHUS
KOMaHJIMPa OCTABJISET PACIIONOKEHHE BOMHCKOM YACTH HIIM MECTO CITyKObI. "

MpbI cunTaeM JaHHYIO TOYKY 3pPEHUS NMPaBUJIbHOW M IOJaraeM, 4To CO3HAHUE

BHMHOBHOI'O JIMIIa OXBAaTbIBACTCA HEC TOJIBKO CaMOBOJIBHOCTBIO OCTAaBJICHHA 4YaCTH

! Axmermmu X.M. CaMOBOIBHOE OCTAaBICHHE YaCTH WIH MECTa ciyx0b1 / X.M. AXMETIIHH.
IIpaBo B Boopyxennbix Cumnax. 2004. Ne 4.
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WIM MeCTa CIOyKObl, HO W MOMEHTOM TPOJOJKUTEIHHOTO HE3aKOHHOTO
HaxO0>X/ICHUSI BHE YaCTH.

Lenp yKJIOHUTCA OT MPOXOXKACHHS BOCHHOW CIIykKObl MOXKET OBITh pPa3HOM,
CYIIIECTBYET HECKOJIBKO (DAKTOPOB BIMSIONINE HA CAMOBOJIBHOE OCTABJICHHE YaCTH
WM MecTa ciiy>kObl. OJHUM M3 TJIaBHBIX 3THX (AKTOPOB MOXKET OBITb CUTYaIIMs
HAaCWJIWs, BBIMOTaTelIbCTBA WJIM YIpo3a W3HU U 3JI0POBbS B YCJIOBHUAX, KOrJa
BOCHHOCITY>KaIlIUi HE CIIOCOOEH 3allUTUTH Ce0s, CBOU IMpaBa, a TaK K€ 3aKOHHbIC
uHTepechl. BoeHHOCTYXalllMe CTOJIKHYBIIUECS C TaKOM MpoOJIeMOl BBIHYKJICHBI,
KaK CBOMMH CHJIaMHU, TaK M C MOMOINBIO APYTUX JIMI] TOKUJIATh CBOM BOUHCKHUE
YaCTHU.

CornacHo npumedanuto crtatbh 337 YK P®, ecnu BoeHHOCTYKalllUil BOEPBbIE
COBEpIIACT JTaHHOE MPECTYIUICHUE M COBEPIICHUE ATOTO JESHUS MPOUCXOIUT B
CJIEJICTBUM CTCUCHHUSI TSHKEIIBIX OOCTOSITENBCTB, TO OH MOXET OBITh OCBOOOXK/IEH OT
YTOJIOBHOM OTBETCTBEHHOCTH. Tak e J00aBUM uTO corjiacHo cratbe 39 YK PO,
MPOTUBOINPABHOE JICSTHUE TPaKJIaHWHA, COBEPIICHHOE B COCTOSIHUE KpanHeu
HEO0OXOMMOCTH HE SIBIISIETCS MPECTYIUICHUEM.

['maBHBIM OT/IMUKMEM AE3€PTUPCTBA OT YKJIOHEHUSI OT BOCHHOU CITY»ObI MyTEM
CaMOBOJIBHOT'O OCTAaBJICHUS YaCTH JINOO HESIBKH B CPOK 0€3 YBAKUTEIHHBIX IPUYHH
Ha CIIykOy, 3aKJII04aeTcs B TOM, YTO CYObEKTHBHAs CTOPOHA MEPBOTO HAPAIY C
NpSIMBIM YMBICIOM BHHOBHOIO  JIMIIA, MMEET TaK K€ OO0s3aTeNbHYI0 IIelb
YKJIOHEHHS OT MPOXOKJICHUS BOCHHOM CITyObl HaBcerja, 0€3 yMbICa BEpHYThCS
obpatHo. VIMEHHO TMOATOMY CpPOK JJIMTEIBHOCTH JI€3€PTUPCTBA HE HMEET
3HaueHus. B ciyuae xe cr. 337 YK PO npu 1auTenbHOM YKIOHEHUU OT BOCHHOMU
CIIy’ObI, HO TIPHU TIeJIM BOBCE YKIOHUTCS OT HE€, KBATM(DUIMPYIOTCS UMEHHO TI0
JIJaHHOM CcTaThe.

[TpuurHOW COBEpIICHUS JE3ePTUPCTBA TAK K€ MOXKET IMOCITYX HUTh (aKTop
MPOSIBJICHUSI KAaKOTO BHJAA HACWUIMA MO OTHOUIEHHWIO K BOEHHOCITYKAaIlEMY.
[ToBTOpUMCSI, pa3HUIIEH B JAE3EPTUPCTBE SBIACTCS YKIOHEHUE OT MPOXOXKICHUS
BOEHHOCITYKAIlIUM BOBCE, 0€3 MalbHEUIEH MBICTH BEPHYTHCS IS MPOXOKICHUS

BOCHHOM CITY>KOBI.
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Hepenko Ha mpakTHKe UMEIOT MECTO CIIy4au, KOT/a MOSBJICHUE IeJIA TIOJIHOTO
YKJIOHCHHS OT MPOXOXKICHHUSI BOCHHOW CIY)KOBI HACTYHaeT y BOCHHOCITYKAIIETO
HETMIOCPEACTBEHHO B MOMEHT CaMOBOJIBHOTO OCTaBJICHHS YacTH WM MecTa
CIIy’KOBI, a HE TIepe]] COBEPIIEHUEM ITOTO MPOTHUBOIIPABHOTO JICSHHS.

CyObeKkTHBHAsI CTOPOHA YKIOHEHHsI OT HCIIOJIHEHHS OOS3aHHOCTEH BOCHHOM
CIIy’KOBbI ITyTEM CUMYJIALMKA 00JIe3HU WK UHBbIMU crioco0amu (cT.339 YK P®D) ne
UMEET OCOOBIX OTIMYUTEIBHBIX MOMEHTOB. OHA TaK K€ KaK W BBINIC HW3yYCHHBIE
MPECTYIUICHUSI UMEET MPSIMON yMBICeN. A e€ 00s3aTeTbHBIM TPU3HAKOM SIBIISICTCS
11e1h YKIOHECHHsSI OT 0OS3aHHOCTEH WCITOJTHEHHS BOSHHOM CITyXOBI, & TO €CTh KaK

IMOCTOSSHHOC TaK 1 BDECMCHHOC YKIIOHCHHUC OT IIPOXOXKICHUA BOCHHOM CJ'Iy)K6BI.
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I''TABA 3 OCOBEHHOCTHU KBAJIM®UKALMHA ITPU3HAKOB

3.1 Cratpg 328. YKIIOHEHHE OT MPOXO0KICHHUS BOEHHON U

aNbTEPHATUBHOU IPAXKIAHCKON CITYXKOBI

VYT070BHAsA OTBETCTBEHHOCTh 32 YKJIOHEHHE OT MPHU3bIBA HA BOCHHYIO CIYXKOY,
OpU OTCYTCTBUHM 3aKOHHBIX OCHOBAHHUU MJII OCBOOOXIEHHSI OT 3TOM CIykObI
yCcTaHOBJIeHA 4acThio 1 cT. 328 YK PO.

B nacrosiiee Bpemst 001b1110# po06IeMoil SIBIsIETCS] YKIOHEHHE TPU3bIBHUKOB
OT TPOXOXKJIEHUS BOEHHOM CIyKObl. OTCYTCTBHME UETKOM TrOCYJapCTBEHHOM
IIOJIMTUKHA TIO OTHOIIEHUIO K BoopyxeHHbiM Cunam P®, a Takke MEXaHH3MOB
peanu3alnuy 3aKOHOJATENbHBIX aKTOB, 00ECHEUYMBAIOLUIMX NPABOBBIE T'APAHTUU U
COLIMAJbHYIO 3aIlIUTy BOEHHOCTYXAIlUX, (OpPMUPYET B CO3HAHHWU OOIECTBa
(npexnae Bcero, y MNPU3BIBHUKOB M MX POAMUTENEC) MHEHHE, YTO HBIHEIIHEEe
MOJIO’)KEHNUE POCCUMCKUX BOCHHOCTYXAIlUX B OOILLIECTBE HE COOTBETCTBYET TOMU
POJIM, KOTOPYIO AOJKHBI UTpaTh BoopyskeHHble CHlbl B )KU3HU CTPAHBI.

[Tox BnustHUEM 3TUX (DAKTOPOB, KaK B apMUH, TaK U B OOILECTBE MPOUCXOIAT
rTyOMHHBIE MPOIECCHl NMEPEOLEHKN HPaBCTBEHHBIX LIEHHOCTEH BOEHHOW CITY>KOBI.
Ona mnepecrtaer ObITh CHUMBOJIOM MY>KECTBa, J100JIECTHU W CJaBbl, OCO3HAHHOM
HEOOXOJMMOCTBIO Ul KaKI0ro rpaxaaHnHa. C KaXIbIM roJIOM BCE BO3pacTaer
KOJIMYECTBO IPAXKAaH, YKIOHAIOMMXCS OT IPH3bIBA HA BOCHHYIO CITykKOY.

VYKIIOHEHUEM OT MPU3bIBA HA BOCHHYIO CIY>KOY SBIISIETCSI HESIBKA MO MOBECTKE
BOCHHOI'O KOMHKCCapa O MPHU3bIBE HA BOCHHYIO CIYXOy B yKa3aHHBI CpPOK 0Oe3
YBOXUTENbHBIX MPUYUH JIMOO K MecTy cOopa Il OTIPaBKU B BOMHCKYIO YacTh,
coBepllaeMas KaK aKTHUBHBIMH JIEUCTBUSIMHU (NMPUYMHEHUE ceOe TeIecHOro
NOBPEXACHUSA, CHUMYJSIIMS Oole3Hu), Tak U Oe3geiictBueM (HesiBKa Ha

MCIUIMHCKOC OCBHACTCIBCTBOBAHUC, OTKA3 OT IOJYYCHHSA IMOBECTKH BOCHHOI'O

! I'opes O.I'. Yki0HEHHE OT TPOXOKICHUSI BOCHHOW U aTbTEPHATUBHOM TPaXTAHCKOM CITYKOBI U
€ro yroJIOBHO-TIPABOBAasi XapaKTEPUCTUKA: UC. ... KaH. opui. Hayk / O.I'.'opeB. Mocksa, 2003.
C. 99-102
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KOMHCCapuaTa). YKIOHEHUEM SIBIIICTCA TaKXKe IOJYYEHHE  IOJJIOKHBIX
JTIOKYMEHTOB JIJIsl HE3aKOHHOTO OCBOOOKICHUS OT MPU3HIBA.

VYBaXUTETbHBIMU MPUYMHAMHU HESBKU TPHU3BIBHUKA [0 IMOBECTKE BOEHHOI'O
KoMHuccapuata, corimacHo 1. 2 ¢r. 7 @3 «O BOMHCKON O00S3aHHOCTA W BOEHHOM
CiIyk0e», TPU3HAIOTCSL:

1. 3a00JieBaHME€ WM yBeYb€ TpaxJaHWHA, CBS3aHHbIE C  yTpaToi
TPYAOCTIOCOOHOCTH;

2. TSDKEJIOE COCTOSTHUE 37I0POBBS OTIIA, MaTepH, >KEHbI, MyXka, CbIHA, JOYEPH,
poaHOro OpaTa, POJHOW CECTPhI, MACAYIIKH, OaOYIIKM WM YCHIHOBUTEIS
rpakJaHuHa MO0 yJacTue B MOXOPOHAX YKA3aHHBIX JIULL;

3. IPEISITCTBUE, BO3HMKUIIEE B PE3YyJbTaTe IEUCTBUS HENPEOJOJMMOW CHIIBI,
WJIM UHOE 00CTOSATENBCTBO, HE 3aBUCAILIEE OT BOJIM I'paXKAaHUHA;

4. VHBIEC IPUYHUHBI, TPU3HAHHBIC YBAKUTEIbHBIMU MPU3BIBHON KOMUCCHUEN WU
CYJIOM.

Yro KacateabHO OCHOBAHHUI OCBOOOMXAEHHS OT MPHU3bIBA, TO TAKOBBIMU MOTYT
OBbITh, HEMPUTOJHOCTh K BOGHHOM CITY’0€ 10 COCTOSIHUIO 370POBbSI, POXO0KIECHUE
IbTEPHATUBHON CIIYXObl, HAJIMYME CYJIUMOCTH 32 COBEpILIECHUE NPECTYIUICHUS,
HaJIM4ME YYCHOW CTENEHN KaHIUaTa WIK JOKTOPa HayK.

IIpecTymuieHne sBIE€TCS JUISLIIMMCS, OHO IPOTEKAET BO BPEMEHHM Ha CTaguu
OKOHYEHHOT'O MPECTYIUICHUS BIUIOTH 10 AOCTHKCHUS JTUIIOM 27-JIETHETO BO3pacTa,
SBKH €ro C MOBUHHOW WJIM NPECEYEHUEM IPECTYIUICHUS MPaBOOXPAHUTEIbHBIMU
opranamu. llocnme poctuxkeHuss 27-I€THEro BO3pacTa K OTBETCTBEHHOCTH 3a
YKJIOHEHHE OT MpPHU3bIBa MOTYT MPHUBJIEKATHCS TOJIBKO JIMIIA, COBEPILUBIINAE 3TO
NPECTYIUIEHUE 10 YKAa3aHHOTO BO3pPACTa, NMPU YCIOBUHU, YTO HE HMCTEKIH CPOKH
JTABHOCTH MPUBJICYEHUS UX K YTOJIOBHONW OTBETCTBEHHOCTH.

JlaHHO€ TPEeCTYIUICHHE OTHOCHUTCS K KAaTerOpUM TMPECTYIUICHUH HEOOJbIION
TSYKECTH.

3a yKJIOHEHHE OT MpHU3bIBA HA BOEHHYIO CIIY>)KOy MOXET OBbITh HA3HAYEHO
yroJIOBHOE Haka3aHWe B BHJe IuTpada, NMPUHYIUTENBbHBIX PadOT JO JBYX JIET,

apecTa Ha CPOK 0 6 MECALCB, JIMIICHUA CBO60,Z[I>I Ha CPOK A0 ABYX JICT
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OO1iecTBeHHas! OMACHOCTh JAHHOTO MPECTYIUICHUS 3aKII0YaeTcsi B TOM, YTO
OHO BJIEYET HEUCIIOJIHEHHE IPAKJAHUHOM BO3JIOKEHHON Ha HEro o0s3aHHOCTH 10
3allUTE TOCYAAPCTBA, 3aKpeIUIeHHOU B ¢T. 59 Koncturyuun PO, u MOXKeT noBiieyb
HOJIPBIB 00OPOHOCTIOCOOHOCTH CTPAHBI.

HeoOxoaumMbpiM ¥ Ba)XHBIM NPHU3HAKOM, HUMEIOIIMM 0CO00€ 3HayeHHue JyIsl
KBaJU(UKAIUK MPECTYIIeHUsI, mpeaycMoTpeHHoro 4.1 ct. 328 YK P®, apnsercs
OTCYTCTBHE 3aKOHHBIX OCHOBAHHUU [JII OCBOOOXKIEHHUS OT BOCHHOM CIYXOBI.
[IpecTynieHne CUUTAETCS 3aKOHYEHHBIM C MOMEHTA HESBKH JIMIA I10 MOBECTKE Ha
IPU3BIBHOM IIyHKT B YKa3aHHBIM CpOK, a TakK € B Cllydac IIOJy4YCHUS
O0CBOOOXKIEHHSI OT MPHU3bIBA HA BOCHHYIO CIIyx0y myteM oOmana. ITo 4.1 ct. 328
YK PO xpanmuduiupyrorcs Takxke ACHCTBUS JIUIA, CBA3aHHBIE C HESIBKOW B
BOEHHBII KOMHccapuaT 0e3 yBaKUTENbHBIX MPUYUH JJIsl HAMPABIEHUS K MECTY
MIPOXOXKJIEHHUS BOEGHHOM CiryxkObl. CrefoBaTeNbHO, HEsIBKA HAa MPU3BIBHOW MYHKT
WIM B BOEHKOMAT 00pa3yeT COCTaB pacCMaTpUBAEMOIO MPECTYIUIEHUS TOJBKO B
clly4ae OTCYTCTBHS YBaXUTEIbHBIX MPUYUH Y JIULA, 00SI3aHHOTO 110 3aKOHY HECTH
BOCHHYIO CITY)K0y. YTOJIOBHAsI OTBETCTBEHHOCTH 110 4. 1 ¢T. 328 YK P® nacrynaer
U B TOM clly4yae, €CJIM JIMIO OJUH pa3 He SIBUJIOCHh 0€3 YBaXKUTENbHBIX MPUYMH Ha
MEpOTIPUATHS, CBSI3AHHBIE C MPHU3BIBOM Ha BoeHHYyI0 ciyx0y. M. Il. XKypasnes
OTMEYaeT, YTO €CJIM YKJIOHEHHUE OT MpU3bIBa Ha BOCHHYIO CIIyKO0y, CBSI3aHO C Javei
B3STKM paOOTHUKAM BOEHHOTO KOMHCCAapuaTra WIH YIEHaM MEAUIMHCKON
KOMHUCCHHU, TO ITH NEUCTBUS JOJKHBI KBaTUUIIMPOBATHCS 10 4.1 cT. 328 1 1.2 CT.
291 YK P®.}

[Ipencrasnsiercs, yTo JaHHAs KBaM(UKalus TpeOyeT HEKOTOPOro YTOUHEHHUS
B YaCTH, Kacarouieics crnennaibHoro cyobekra no cr. 291 YK P®. CoBokynHOCTh
yKa3aHHBIX MPECTYIUICHUH OyJIeT UMETh MECTO B TOM Cilly4yae, €Clid B3sITKa JlaHa
KOHKPETHOMY  JOJDKHOCTHOMY JUMIly (Hampumep, BOEHHOMY KOMHCCapy,
npeaceaaTenio  MEAMIIMHCKOW KOMHCCHM), KOTOpoe o0Jajaer mnpu3HaKaMu

CIICHuaJIbHOTI'O CY6’BCKT3, TaK KaK HE€ BCC pa6OTHI/IKI/I BOCHKOMAaTa MW 4YJICHBI

! Masnos B.I. KBanmu¢ukanus npectymieHuid co cnenuanbHbiM cyobekToM / B.I'. IlaBros.
KOpunnueckwnii nentp-mpecc, 2011. C. 256-258
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MEJIUIIMHCKOM KOMHMCCHUU HAJIEJIEHbl 3TUMHU JOMOJHUTEIbHBIMU MpHU3HAKAMU,
peayCMOTpeHHBIMU B TipuMedannn 1 k cT. 285 YK P®. Jlannas kBamudukarms
MOXET UMETh MECTO W NPHU YKIOHEHHH JIMLA OT MPOXOKJICHHS AIIbTEPHATUBHON
TPAKIAHCKOW CITY’KOBI.

VYToJI0BHOM OTBETCTBEHHOCTH 33 YKa3aHHOE MPECTYIUICHUE MOJIEKAT JIAIA
MY>KCKOT0 TtoJ1a B Bo3pacte oT 18 1o 27 neT, mojuiexaline mo 3aK0OHy MpU3bIBY Ha
BOCHHYIO CITYXOY.

[Ipu oOmMX pa3TUYUTENbHBIX MPU3HAKAX MPECTYIUICHHUM, MPeayCMOTPEHHBIX
4.l u 4.2 ct. 328 YK PO, kBanudukaius 1aHHBIX COCTABOB OCYIIECTBISETCS U MO
OoOlMM  OCHOBaHMWSIM,  MO3BOJISIOIIMM  pellaTb  BOMPOCHI  YIOJIOBHOM
OTBETCTBEHHOCTH 32 PACCMATPUBAEMBIEC ACSHUS.

HenocpencTBeHHbIM OOBEKTOM JIJISl MPECTYIUIEHUNA MPETyCMOTPEHHBIX YaCThIO
nepoii ctateu 328 YK PO®, sBusieTcs yKpEenI€HHbIA MNOPSAIOK NPU3bIBA Ha
BOCHHYIO CITYXKOYy.

OTHOCHUTENIBHO OOBEKTUBHONW CTOPOHBI PACCMATPUBAEMOI0 MPECTYIUIEHUS, TO
OHO MpOSABIISETCS B NPSIMOM O€3/eHCTBUU CyOBEKTa MPECTYIUIEHUS, a POBHO B
YKJIOHEHUH OT Mpu3blBAa HAa BOEHHYIO CIYXOy NpH OTCYTCTBHHM 3aKOHHBIX
OCHOBaHUI [Is1 OCBOOOXJEHUS OT HEE. YKJIOHEHHUEM OT IpPHU3bIBA CUUTAETCS
HEsSBKAa TpaXJaHWHA O€3 YBAKHUTEIbHBIX TMPUYUH TIO TOBECTKE BOEHHOTO
KOMHCCAPHATA Ha MEPOTIPHATHS, CBSI3AHHBIE C PH3BIBOM Ha BOCHHYIO CITYXKOYy. |

PaccMoTpuM ~ HECKOJIBKO ~ MPUMEPOB  KBAIM(PUKALUM  TPECTYIICHUMN
HaIlpaBJICHHBIX HAa YKIOHEHHE OT BOCHHOW CIIy’)KObl IyTEM COBEpUICHUE
MIPOTUBOIIPABHOIO JIESTHUS MTPENYCMOTPEHHOTO cTaTbent 328 YK POD.

Tak pemennem npu3biBHONW Komuccuu (mpotokod Ne ot 07.02.2013 r.) Cypos
H.H. mocraBneH Ha BOMHCKMH Y4YeT B OTAEIE BOEHHOIO KOMHCcapuara
CaparoBckoit obmactu o Kuposckomy, Jlennnckomy u BomkckoMy paifoHam T.
CaparoBa (nmanee otaen BKCO mo KBJI paiionam r. CaparoBa) B KauecTBe

MPU3BIBHUKA, TO €CTh JIMIIA, HE TPEOBIBAIONIETO B 3amace, B CBSI3M C 4YE€M, B

! Papor A.M. YromoBHOe IpaBo B BONPOCAaX M OTBeTax: ydeGHOe mocobue./ A.M Papor. M.
«[Ipocnekt» 2015. C 116
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cooTBeTcTBUM €O cT. 59 Konctutyunu P®, a taxxe cr. 22 denepanbHOro 3aKoHa
oT 28.03.1998 Ne53-03 «O BOMHCKOU 005S3aHHOCTH M BOCHHOH ciryx0e», CypoB
H.H. nonnexuT npusbiBy Ha BOCHHYIO CIIyXO0Y.

09 nos6ps 2016 roma CypoB H.H. mocie mpoxoxaeHus MEIUIMHCKOTO
OCBUJICTEIIbCTBOBAHMS, JIMYHO OMOBEIICH MOBECTKOM, C pPa3bsICHEHUEM IMPABOBBIX
IOCIEACTBUM HeEIBKH, O HeoOxomumoctu sBUThCs B oTaenl BKCO mo KBJI
paifonam r. CapatoBa, cooTBeTCTBEHHO 15 HOsIOpst 2016 rona mjast IPOXOKACHUS
BOEHHO-TIPU3BIBHOW KOMHCCHH.

10 Hos16pst 2016 roga pemieHrnemM BoeHHO-BpaueOHOM komuccun otnena BKCO
no KBJI paiionam r. CaparoBa CypoB H.H. nmpusHaH rogHeiM K NIpOX0KIECHUIO
BOCHHOM CITy>KOBbI 110 MPU3BIBY U MOCJIEIHEMY IIPUCBOEHA KaTeropusi roqHoctu Al
— TOJICH K BOGHHOM CITyX0e.

B cBA3M C HanuuMeM YBAXKUTEIBHOM NPUYHMHBI, & HWMEHHO BPEMEHHBIM
3a00JIeBaHUEM, CBSI3aHHBIM C YTpaTod TPYAOCHOCOOHOCTH, NPOTEKAIOUIUM Y
Cyposa H.H. B nepuon ¢ 14.11.2016 no 18.11.2016, nocnenuuit 15.11.2016 nns
IIPOXO0’KJIEHUSI BOEHHO-TIPU3BIBHOM KOMHCCHH HE SIBUIICSL.

Peanusyst cBOM TpECTYNHBINM YMBICEN, HE Kelas CIyXKUTb B BooOpyKeHHBIX
cunax Poccuiickonn @enepanuu, ¢ LENbIO YKIOHUTHCSA OT MPU3bIBA HA BOCHHYIO
cyx0y, CypoB H.H., yBemomaeHHbIN HauiexammM oOpa3oM 0 HEOOXOIMMOCTH
aButhbcs B otaen BKCO no KBJI paiionam r. CapaToBa, ¢ LUEIbI0 YKIOHUTHCS OT
IpuU3blBa Ha BOCHHYIO CIYKOy, HE UMes YBAKUTEJIbHBIX NMPUYMH U 3aKOHHBIX
OCHOBAHMM JJI1 OTCPOYKHU WJIU OCBOOOXKIEHUS OT MPOXOKACHHUS BOCHHON CITY>KOBI
1o npussiBy, ¢ 19 HosA6ps 2016 ne sBusuics B ornen BKCO no KBJI paitonam r.
CapaTtoBa, JOKYMEHTHI, OATBEPKAAIOIINE YBAXKUTEIBHYIO IPUYUHY HESIBKH, HE
MpPEACTAaBWI, TEM caMbIM HapymuB 4. 1 cr. 31 @PenepaJbHOrO 3akoHa OT
28.03.1998 No53-®3 «O BOMHCKOW 00S3aHHOCTH U BOCHHOHN ciyk0e», u
IIPOJIOJIKAJ CKPBIBATHCA MO MECTY CBOETO XKHUTEJIbCTBA, YKIOHSACH OT MPU3bIBA HA
BOCHHYIO CITY>KOy, TTPOBOJIsI CBOOOJHOE BpPEMs 10 COOCTBEHHOMY YCMOTPEHHIO, U
HE IpPUHMMAs Mep Ui SIBKM B BOEHHbIM KomuccapuaT no KBJI paiionam .

CapatoBa, 17151 IPOXOKIEHUSI BOGHHOM CITyKOBI.
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17 mapra 2017 roma, CypoB H.H. nu4yHO OmOBEIIEH MOBECTKOW SBUTHCS
23.03.2017 B BO€HHBII1 KOMHUCCAapUaT Ui NPOBEIECHUS MEPONPHUITHH, CBA3aHHBIX C
MPU3BIBOM Ha BOCHHYIO CITYKOY.

[TonyuuB JIMYHO TOJ pocKCh yKazaHHYyIo noBecTky, CypoB H.H. npogomxkas
peaan30BbIBATh CBOM MPECTYIHBIN yMBbICEI, 0CO3HABAsI OOIIECTBEHHYIO OIMMACHOCTh
U TPOTUBONPABHOCTh CBOUX JEUCTBHM, OyIydd YBEJOMIICHHBIM HaJICKAIUM
obpazom o Heobxoammoctu sBUThCs B otaen BKCO mo KBJI paitonam r.
CaparoBa, He UMesl YBAKUTEIbHBIX TPUYUH U 3aKOHHBIX OCHOBAHUMN JJIsl OTCPOUKH
WM OCBOOOXKACHHS OT IMPOXOXKJECHHUS BOEHHOW CIIyObl MO MPU3BIBY, C ILEJIbIO
YKJIOHUTBCS OT MPU3bIBA HA BOEHHYIO CiIyk0y, 23 mapta 2017 roxa B otnen BKCO
no KBJI paiionam r. CapatoBa, HE SIBWICS, JOKYMEHTBI, MOATBEPKAAIOILINE
YBOKUTEIIBHYIO TIPUYUHY €r0 HESIBKU, HE MPEJICTaBUJI, TEM CaMbIM HapyuiuB 4. |
ct. 31 ®denepanpHoro 3akoHa Ne53-DO3 «O BOMHCKOW 00S3aHHOCTH U BOSHHOM
CiIy0e», U CKpBIBAJICS MO MECTY CBOETro >KHUTelbcTBa, 10 30.06.2017, To ecTh 110
MOMEHTa BMEIIATENLCTBA OpPraHOB BJACTU, TO €CThb JO BO30YXIEHUS
COOTBETCTBYIOIIETO YTOJOBHOrO Jena B oTHomeHuu Cyposa H.H.

B pesynbrare cBoux npectynHbix aevictsuid, Cypos H.H., B mepuon Bpemenu ¢
19 Hos16pst 2016 rona mo 30 utonst 2017 roga yKIOHSJICS OT MPU3bIBA HA BOEHHYIO
ciy’k0y, TpU OTCYTCTBHM 3aKOHHBIX OCHOBAaHUH ISl OCBOOOXKIEHHUS OT 3TOU
CITY>OBI.

Henicteus CypoBa H.H. cyn xBamudpunupyer mo 4. 1 cr. 328 YK PO kak
YKJIOHEHHE OT NpHu3biBAa Ha BOCHHYIO CIYKOy MpU OTCYTCTBUM 3aKOHHBIX
OCHOBAHHIT [Tl OCBOGOXKICHHS OT 3TO CITyKObI. "

Bropeim mpumepoM KBamupUKaAIMU YKIOHEHHS OT IMPOXOXKICHUS BOEHHOU
CITy>KO0bI paccMoTpuM npuroBop KaimHeHckoro cyna.

Tak 20.05.2014 Mycuenko O.O. B coorBerctBuu ¢ Koncturynueir PO u
denepanpHbiM 3ak0HOM Ne 53 ot 28.03.1998 «O BoMHCKOW 0OS3aHHOCTH H

BOEHHOM ci1y:k0e», OblJ1 MOCTaBJIeH HAa BOMHCKUN y4eT B BOEHHOM KOMHUCcapHuaTe

! Hpurosop Ne 1- 285/2017 Kuposckoro paitonnoro cyna // CyaeGHbIe ¥ HOPMATHBHBIE aKThI
P® — https://sudact.ru
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H3epxkunckoro u Kanuaunckoro paitonoB ropoga HoBocubupcka HoBocubupckoit
o0nactu (anee 1mo TEeKCTY «BOCHHBIM KOMUCCApPHATY).

15.12.2015 Mycuenko O.O. BpydeHa MOBECTKa O HEOOXOAMMOCTH SIBKH B
BOEHHBII Komuccapuar noj pochnuch Ha 21.12.2015 ansg ormpaBku K MecTy
MIPOXOXKJIEHHUS BOCHHOM Ciy»Obl. HemocpencTBeHHO mMocie MOMydyeHUs JTaHHON
noBectku 'y Mycuenko O.0. chopMmupoBasicss TPECTYNHBIM  yMbICel,
HaIlpaBJIEHHbIA HA YKIIOHEHUE OT MPHU3bIBA HA BOCHHYIO CIYKOy MpH OTCYTCTBUHU
3aKOHHBIX OCHOBAHUM ISl OCBOOOXKIEHUS OT 3TON CITYKOBI.

Peanusys cBoit npectynHbiid ymbices, Mycuenko O.0., TelCcTBYsl yMBIIUIEHHO
U LEJICHANIPaBJICHHO, C IEJbI0 YKJIOHEHUs OT IMpHU3bIBA HAa BOEHHYIO CIIYXOY,
OCO3HaBasi OOILLIECTBEHHYIO ONACHOCTb CBOMX JCHCTBHM, MpenBUs HACTYIUICHMS
OOLIECTBEHHO  OMACHBIX  TOCIEACTBUA B  BHUAE  HApPYIICHHUS  MOpsAKa
KOMIUIEKTOBaHUsI BoopyxeHHbix cui Poccuiickot denepauuu u xenas 3TOro, a
TaK)K€ OCO3HaBasi, 4YTO y HEr0 OTCYTCTBYIOT Kakue-11M00 3aKOHHbIE OCHOBAHUS AJis
OCBOOOXKJIEHHSI OT TPOXOXKJAEHUS BOEGHHOW cCiykObl, Oynyun 15.12.2015
HaJUIeKaIle OMOBEUICHHBIM 0 HeoOxoaumocTH sBku 21.12.2015 myis oTmpaBku K
MECTy TMPOXOXKACHHUS CIYy>)KObl B BOEHHBIM KoMHccapuar, He sBUJICS 0e3
YBaXKUTEIIbHBIX NPUYMH, TP 3TOM, HE UMES MpaBa Ha OTCPOUYKY OT MpPHU3bIBA HA
BOCHHYIO CITYXKOYy.

31.12.2015 npusbiB rpaxaaH Ha BOEHHYIO Ciyx0y B BoopyXeHHbIE CHIIBI
Poccuiickoit @enepanun okoHuwmicsi, Mycuenko O.0O. He sBWICS B BOCHHBIN
KOMHCCApUaT JUIsl OTIPABKU K MECTY TIPOXOKIECHUS BOEHHOM CITyKObl, TEM CaMbIM
co3dan IPEemsATCTBUE JJid €ro npusbiBa B BoopyxeHHble cuibl Poccuiickont
denepannu, TO €CTh YKIOHWICS OT MPU3bIBA HA BOCHHYIO CIYXOY.

15.05.2017 Mycuenko O.O. siBujics 0 COOCTBEHHON MHUIIMATHBE B BOCHHBIM
KOMHCCapuaT, IJ€ CTaplidii MOMOUIHUK HA4YaJbHUKAa | OTHENeHHs] BOEHHOI'O
koMmuccapuata Bblgan Mycuenko O.0. moBecTKy [ SIBKM B BOCHHBIN
komuccapuat 16.05.2017 nns npoBeaeHUss MEPONIPUATUI, CBA3AHHBIX C MPU3bIBOM
Ha BOEHHYIO ciyk0y, Ha uto Mycuenko O.0. oTka3zajicsi e€e NpPUHUMATh U

PacCluCbIBATBCA B  KOPCHIKE TIIOBECTKE O €€ IMOJYUYCHHMHM MW I[IPOJ0JIKasa
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peanu30oBbIBaTh CBOM IPECTYIHBIM YMBICE], HANPaBJICHHBIM HA YKJIOHEHHE OT
NpU3bIBa HAa BOCHHYIO CIY)KOy NpU OTCYTCTBHHM 3aKOHHBIX OCHOBAaHHUM JIJIS
OCBOOOXIEHUSI OT 3TOM CIY»KOBI, 0CO3HABAsI, YTO Y HETO OTCYTCTBYIOT KaKue-I1ub0
3aKOHHBIC OCHOBAHUS JJISI OCBOOOXKIICHUS OT TPOXOXKICHUS BOEHHOM CITyXKOBI,
oynyun 15.05.2017 Hajpmekaiie OIMOBEHICHHBIM O HEOOXOAUMOCTH  SIBKH
16.05.2017 nna npoBeaeHUs MEPONIPUATHM, CBSI3aHHBIX C MPU3BIBOM Ha BOCHHYIO
CIyk0y, B OTHIEJ BOEHHOTO KOMHCCAapuaTa, PAacHOJIOKECHHbIA He sBUJICA 03
YBaXKUTEIIbHBIX MPUYHH, TP 3TOM, HE UMES MpaBa HA OTCPOUYKY OT IPHU3bIBA Ha
BOCHHYIO CIIYXO0Yy.

Takum o6pazoMm, Mycuenko O.0. co3gail NpensTCTBUE IJiA €ro NpU3biBa B
Boopyxennsie cuibl Poccuiickoit denepanuu, T0 €CTh YKIOHWICS OT IPU3bIBA HA
BOCHHYIO CIIYXO0Yy.

B cynebnom 3acenanun noacyauMeiii Mycuenko O.O ¢ IpeabsBICHHBIM €My
OOBHHEHHEM HE COTJIACWJICS, OT Jlaud IMOSICHEHUN OTKa3ajcs, CChUIasACh Ha CT. 51
Koncturyuuu P®, mNOMHOCTBIO TOATBEPAMB TNOKA3aHUS JaHHBIE B  XOJIE
MPEABAPUTEIBLHOTO CIEICTBUS.

Takum oOpazoM, cyn kBanupuuupyet nericteust Mycuenko Onera OneroBuya
mo 4. 1 ct.328 YK P® — ykioHeHue OT mpu3biBa Ha BOCHHYIO CIIyXkOy IpHu
OTCYTCTBHH 3aKOHHBIX OCHOBAHHIT 11 OCBOGOMKICHHS OT 3TOH CITyKOBI.

PaccmoTpeHHble mpUMEphl MOKA3bIBAIOT KJIACCHYECKHUE CIydad COBEPIICHUS
npectyrmenuit ctateu 328 YK P®. Cosepiienus mogo0HOTO MPOTHUBOIPABHOTO
JIESTHUSI COBEPIIACTCS JOBOJIBHO YaCcTO U MPOSIBISETCS OHO Pa3HbIMH, (paKTOpaMHU.
TakoBBIM MOXHO Ha3BaTh TO, YTO B HACTOSAIIEE BpPEMSI B OTJIMYHE OT COBETCKOTO,
MPABOCO3HAHUE TPAKJIAH HAMHOTO U3MEHUIOCH. [I[pU3bIBHUKN HE CUUTAIOT CBOUM
JIOJITOM, JTOAT 3amuThl OTedecTBa, MO0 MHEHHUIO YacCTH MPU3BIBHUKOB 3TO 3allMTa
qy>K0l coOCTBeHHOCTH. [lomMuMO »TOro OOJBIIIOE BIUSHUE HA COBEPIICHUE
YKJIOHEHHS] OT BOGHHOU CITY»OBI UTPA€T MOMEHT HEJIOCTATKA JIbIOT U COIIMAIIBHOTO

J'II/I(i)Ta A1 OTCIY>XXMBHIMX B BHAC BO3MOXHOCTH Ha 0COOBIX mpaBax IIOCTYIIATb

! [Mpurosop Ne 1-336/2017 Kanununckoro paitonnoro cyna // CyneOHble 1 HOpPMAaTUBHBIE aKThI
P® — https://sudact.ru
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Ha OIO/IKETHBIE OTAEJICHUS WHCTUTYTOB, JIUIIAET MOJIOAEXKb CTUMYJa CIIYXKHUTh.
HNmeer MeCTO yNIOMHUHAHUS M aKThl HACWIIHS B ADMUH K BOCHHOCTY>KAIlUM, 4YTO TaK
e Ja€T OUepeTHOM MOBO/I B MOSBJICHUU YMBICIIA YKIIOHEHHS! OT apMHH.

Ot yacTu MOXHO cKazaTh, 4uTO cTaThd YK P® HampaBieHHass Ha Haka3aHUE
rpakKJaaH YKJIOHSIOIIUXCS OT BOCHHOM CIIyObl paboTaeT HE COBCEM KOPPEKTHO,

ITOCKOJIBKY COBCPHICHUU JAHHOI'O IMPECTYINICHUA 9aCTO ocTaéTrcs Oe3HaKa3aHHBIM.

3.2 Cratbs 337. CaMOBOJIBHOE OCTaBJIEHUE YaCTH WJIA MECTa CITYKOBbI

[IpectymieHnss Kak CaMOBOJIbHOE OCTaBJICHHME YacTH MWJIM MECTa CIIyXOBbl,
yctaHoBlIeHHOe cTatbénl 337 YK P®, sBiseTcs caMbIM pacrnpoCTpaHEHHBIM
IIPECTYIUIEHUE KATETOPUU NPECTYIUICHUM, HANpPAaBICHHBIX HA YKIOHEHHE OT
MIPOXOXKJIEHUS BOCHHOW CIIyKObl mpeaycMorpeHHbIX riaaBoit 33 YK P®. Yucno
CJIy4aeB COBEPILIECHUS BOSHHOCTYKAIMMU npecTymieHui cT. 337 YK P®, B pa3sl
npeBocxoauT npectyrienus crated 338 u 339 YK PO.

Tak, paccmatpuBass o0030p CyneOHOM  MpakTUKU  MarHUTOTOPCKOTO
TFapHU30HHOTO BOEHHOTO CyJAa MO YyrojJoBHbBIM JenaM 3a 2019 rom, MoxHO
pPaccCMOTpPETh AMHAMUKY CYJIMMOCTH IO IPECTYILICHUSM IPOTUB YKIOHEHUS OT
BOEHHOM CITy>KOBI.

3a 2018-2019 roma B CTpyKType CYOUMOCTH B aHAIU3UPYEMOM IMEPUOIE
Haubosiee pacHpOCTPaHEHHBIMU MPECTYIUICHUSIMH  SIBJISIFOTCSL  TIPECTYIUICHUS
IpOTUB BOEHHOU ciyxkObl (rmaBa 33 YK P®) cocraBmsitonias OT KOJMYECTBA
ocyxaeHHbIx 3a 2018 rom 22 (46,8%) ocyxnennbix, a 3a 2019 rox 27 (43,5%)
OCYXJeHHbIX. M3 mpecTyrieHuil MpOTUB BOEHHOM CIIyKObl SIPKO BBIIEISIOTCS
MPECTYIUICHUS MPOTUB YKIIOHEHUS OT MPOXO0KICHHUS BOCHHOMU ciTykObl. Tak B 2018
roay, 3a MNpecTymieHuss npeaycMmorpeHHole cT. 337 YK P® komauuectBo
OCYXKJICHHBIX 3a KOHKpeTHbIM mepuon sBisercs 16 (34%) OCYXIEHHBIX OT
KOJIMYECTBA BCEX OCYKJEHHBIX, a B 2019 rony 24 (38,8%) ocyxkneHHbix. JlanHas
JMHAMUKa TOKa3blBa€T, YTO B KOJWYECTBEHHOM OTHOILUEHUH, YBEIUYHIINCH
MPECTYIUIEHUS, CBSI3AHHBIE C CaMOBOJIbHBIM OCTABJIEHUEM YacTH WIM MecCTa

ciryxk0bI B 2019 roay no cpaBaenuto ¢ 2018.
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[ToMuMO AWHAMUKA MOXHO TaK K€ JJ00aBUTh UYTO B CTPYKTYpE BHUIOB
HAKa3aHUM 3a MPECTYIUICHUS HAIPABJICHHBIX IPOTHUB YKIOHEHUS OT BOEHHOU
ciyx0b1, B 2019 rogy B OCHOBHOM Cy/JIbM Ha3HAYaJIl HaKa3aHUs B BUJE mTpada, a
TaK € B BUJIC YCIOBHOTO OCYXJEHHUS C UCTIBITATEIbHBIM cp01<0M.1

Ucxons w3 uccnegoBaHusi 0030pa cyneOHOM MNpakTUKU MarHUTOrOpcKOro
TFapHU30HHOT'O BOEHHOI'O CyJa MO YrojaoBHBIM Aenam 3a 2019 roa, B KOTOpOM Tak
K€ yKa3aHbl Ui cpaBHEHUs npecTtyruieHus 3a 2018 roa, MOKHO 3aME€TUTh, 4TO 3a
MOCJIEAHUE JIBA rOJla U3 MPECTYIUICHUI HAMPaBJICHHBIX HA YKIIOHEHUE OT BOEHHOMN
CITY>KObI, OBUIA COBEPIIEHHBI TOJBKO MPECTYIUICHUSI MPEIyCMOTPEHHBIE CTaTheil
337 YK PO.

CaMOBOJIbHOE OCTaBJICHUE YaCTH UM MECTO CITY>KObI, 00J1a/laeT MOBBIIICHHON
OOI1IeCTBEHHON OMAaCHOCTh, MOCKOJIbKY OHO B HEPEIKHX CIydasiX COMPSIKEHO C
COBEpIICHUEM JIPYTUX NPOTUBOIPABHBIX JAESHUN. TakOBBIMU, K IPUMEPY, MOTYT
SBIIATHCS KpaXku, rpabeku, pa3doou U Apyrue NpoOTUBOIPABHBIC JESHUS.

CoBpeMEHHOE 3aKOHOJATEIBCTBO KACATEJIBbHO CAaMOBOJIBHOTO OCTABJICHHUS
YaCcTH, HE [IeJIAeT Pa3rPaHUUYCHUN MEXIy CaMHUM OCTaBJIICHUEM 4YacTU WIH
OTJIy4KOM. MOXKHO CKa3zaTh, YTO OHU OOBEAMHEHBI B OJTHOU CTaThe, HO MPU ITOM O
ITOJJHOM MCKJIFOUCHHMH IOHSTHS CAMOBOJIBHOM OTIIYYKH PE€UYU HE HUJET, ITOCKOJIBKY
€CJIM BOCHHOCIY)KAIllUi OTCYTCTBYET B YAaCTH MEHEEe JIBYX CYTOK, TO OH Oyner
HECTHU JUCLUIUIMHAPHOE HAKA3aHUE.

OcratoTcst BOIIPOCHI, CBSI3aHHBIE C KBadU(UKAIMEH TaHHOTO MPECTYIUICHUS.
OCHOBHBIM OTJIMYMEM JECUCTBYIOIIETO 3aKOHA, OT YTOJOBHOTO 3aKOHOAATEIbCTBA
COBETCKOro BpemeHu, saBisiercs, TOo uro YK PCOCP ycranaBnuan
OTBETCTBEHHOCTh BOCHHOCIYXKAIIUX, 3a YKJIOHEHUS OT MPOXOXKIACHHUS BOCHHOU
CITY>KObI, COBEpIIICHHbIC KaK B MUPHOE, TaK U B BOCHHOE BpeMs, JTUO0 B OOEBOI
oOcTaHOBKe. YTOl0BHBIN Kozeke Poccuiickoit deaepanuu, B CUITy MOJOKEHUS 4.
3 cr. 331, npeaycMaTpuBaeT OTBETCTBEHHOCTh 3a YKJIIOHEHHUSI OT MPOXOXKICHUS

BOEHHOU CIIyObl, COBEPILIEHHOE TOJIbKO B MUpHOE Bpems. Kak cuuTaroT ydeHble

1 .
00630p cynebHOI MpakTUKW MarHuTOropcKOro rapHU30HHOTO BOGHHOTO CyJa 10 YrOJOBHBIM
nemam 3a 2019 ron.
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A.A. Tonkauenko u M.M. MankeBu4, 3T0 HamnpsMylO0 CBSI3aHO C TE€M, YTO B
MOMEHT BCTYIUIEHUS B 3aKOHHYIO cuity YK P® He ObLIO 4eTKO OIpenesieHo, Kakas
rocyapCTBeHHasi CTPYKTypa JI0JKHA ObITh OTBETCTBEHHA 3a pa3pabOTKy BOEHHO-
YrOJIOBHOTO 3aKOHOJATENIbCTBA U KOTJja oHa OyeT pa3paboTaHa.

B Teopum BOEHHO-YrOJIOBHOTO 3aKOHOJATENIbCTBA, CYIIECTBYIOT JBa SIBHO
pa3IMYHBIX MHEHUS 0 HeoOxoaumocTu BBeneHus: B YK P® npectymiienuii npoTus
BOCHHOM CITYObI, KOTOpbIE OBLIM COBEPILIEHB B MOMEHT BOGHHOT'O BPEMEHH, THOO
B 00€BOI1 0OCTaHOBKE.

OpHOM M3 TOYEK 3pEHUH, KacaTelIbHO BOMpOca O BBEACHUM n3MeHeHu B YK PO
1o JaHHoMy Bompocy, BeicTynamm  H.M. be3z6oponos, B.H. Bonkos, B.B. Yaiika,
B.®. Jloporun. OHu cumtalorT Ooyiee MPEANOYTUTEIBHON IPEBEHTUBHYIO
KpUMHHAIM3aLUMo0. Mbl pasfenseM 3Ty NO3ULMI0O U IpejlaraeéM 3aKOHOJATEIo
JIOTIOJTHUTH 4acThio 6 cTaThio 337 YK PO, cienyronmm coaepKaHUEM:

— «CaMOBOJIBHOE OCTaBJIEHHE YacTH WJIM MECTa CIIy:KObI, @ paBHO HESBKA B CPOK
0€3 YBAXUTENbHBIX NPUYUH Ha CIyKOy WM BOECHHBIE COOpPBI HE3ABHCHMO OT
NPOJIOJDKUTENBHOCTH YKIIOHEHHS, COBEPILEHHbIE B BOEHHOE Bpems MO0 B OoeBoi
00CTaHOBKE, HaKa3bIBAIOTCS JIMIIEHUEM CBOOOBI HA CPOK OT ABYX /10 JECATH JIET.

Yro kacaercs KBaIM(MKAMU IPU3HAKOB 10 JEHCTBYIOIIMM YacTaM cTaTbu 337
YK P®, To 3TOT MOMEHT HY>KHO PAaCCMOTPETH MOAPOOHECH.

OnacHOCTh TPECTYIHOTO AESHUS BOCHHOCITYXAIIero, 0ObEKTHUBHO CBs3aHa C
JUCKpEaUTAlMell BOWHCKUX OTHOUIEHWH, CHUXEHUEM O0€BOl TOTOBHOCTH U
HEBO3MOKHOCTBIO BCEIEJIO BBIMOJIHATH CBOM YCTaHOBJICHHBbIE OOS3aHHOCTH, B
IUIJAaHE  peajnu3aldd  BOCGHHOM  JOKTPUHBI  rocyaapcrsa. Ilpecrymienus
COBEpIIICHHbIE BOEHHOCTYKAIIUM UMEIOT ONMAacHBIN 1eCTaOUIU3UPYIOMUN (pakTop,
KOTOPbI HEraTHBHO BJMSET HAa BOCHHYIO OPraHU3alMI0 FOCYJapcTBa M Ha CaMo
rOCyJapCTBO B LIEJIOM.

[Inenym BepxoBHoro Cyna Poccuiickoii @enepauuu B OyHKTE 1
noctaHoByieHus: OT 11 mroHa 1999 r. Ne 40 «O mpakTuke Ha3HaA4YEHUs CyAaMu
YrOJIOBHOTO HAaKa3aHUS» YKa3bIBAET, UTO «XapakTep OOLIECTBEHHOW OMAaCHOCTU

NPCCTYIUICHUA 3aBUCHT OT YCTAHOBJICHHBIX CYIOM 00BeKTa IIoCATaTCJabCTBA,
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¢bopMbl BUHBI U OTHECEHHUS YTOJOBHBIM KOJEKCOM MPECTYHOIO JESHUS K
COOTBETCTBYIOIIEH Karteropuu mnpectymieHuss (ct. 15 YK P®), a crenens
OOIIIECTBEHHON OMACHOCTH MPECTYIUIEHUS ONpelesieTcss OOCTOATEIbCTBAMU
comesHHOro».! TIpUMEpOM [aHHOrO H3JIOKEHHS MOXKHO HA3BaTh CTENCHb
OCYILIECTBJICHUSI MPECTYITHOIO HAaMEPEHUs, CIOCOO COBEPILEHUS MPECTYIUICHU,
pasMep BpeJa WIH TSHKECTh HACTYIUMBIIUX ITOCIIEACTBUM.

XapakTep OOIIECTBEHHO OMACHOCTH CaMOBOJIBHOTO OCTaBJICHUSI YacTH WJIU
MecTa CIIy>KObl, a paBHO HESBKH B CPOK 0€3 yBa)XXMTEJbHBIX IPUUMH Ha CIYyXOY,
KaK [PECTYIUIEHHWEe, MPOSBISETCS B IOCIATaTelbCTBE Ha OOLIECTBEHHYIO
0e30MacHOCTh, OOIIECTBEHHBIM MOPAIOK, KOHCTUTYLHOHHBIN cTpoi Poccuiickoii
®enepanuu, a Takke odecrnedeHust Mupa 1 0€30aCHOCTH B LIEJIOM.

Crenenp OOLIECTBEHHOM OMACHOCTH COBEPILIAEMOI0 MPECTYIUIEHHUS] COCTOUT B
TOM, YTO OHO COBEpIIAETCA BO BPEMsI MPOXOKJIEHUS BOCHHOHN CITy>KOBI, a 3HAUUT,
HAHOCHUT BpEJ] OOLIECTBEHHBIM OTHOILIEHUSM, KOTOPbIE CKJIAJbIBAIOTCS B MPOLIECCEe
BOEHHOMU JesATenbHOCTH. PaccMaTpuBaeMoe JIesHUE COBEPIIAETCS ONPEACIICHHBIMU
crioco0aMu: CaMOBOJIBHBIM OCTaBJICHHEM YacTH WJIM MeCTa CIyXObl, KOTOpOe
3aKJIF0YAETCs] B OTCYTCTBUU BOEHHOCIYKAIIIETO B YACTH WJIM HA MECTE CITy>KObI 0€3
pa3peleHusl KOMaHIupa, WIN HESIBKOM B CPOK 0€3 yBaKUTENbHBIX MPUYMH Ha
cinyx0y. ['paxnane, npoxojsiiue BOCHHYI CIyXOy IO TPU3BIBY WM IO
KOHTPaKTy COBEpLIasi CAaMOBOJILBHOE OCTABJIICHHE YACTH, HAHOCAT BpEJ BOMHCKOMU
4acTH, a POBHO rOCYJapCTBY.

[IpuBenem npumep mnogoOHON curyanuu. OcCTaBlieHHE TIOCTa YaCOBBIM,
COBEpIIMBLIETO JesiHue, nmpeaycMorpenHoe cr. 337 YK P® nanocut Bpen uinu
co31a€T yrpo3y NPUYMHEHHs BpeAa BOMHCKOM YacTH, ITOCKOJIBKY OCTaBJIss IOCT,
4acOBOW MOJIBEPraeT CepbE3HOM OMacHOCTU BCE TO, YTO €My OBLIO BBEPEHO MO
OXpaHy U OOOpOHY, 3a4acTyl0 OCTaBJICHHOE 0e3 OXpaHbl MMYIIECTBO SBISECTCS

BOODPYKCHUCM U 6OCHpI/IHacaMI/I, Ha 3aXBaT KOTOPOI'0 paCCUUTBIBAIOT TCPPOPHUCTHI.

! Mocranosnenue [Tnenyma BepxoBHoro Cyna Poccuiickoit @eneparnuu ot 22 nexadbps 2015
r. Ne 58 (pen. Ot 18.12.2018) "O npaktuke HazHaueHus cynamu Poccuiickoit denepanuu
yroyioBHoro Hakaszanus" // Poccutickas razera. 29.12.2015. Ne 295
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OpmHOM M3 TOCTaBJICHHBIX O0S3aHHOCTEHW KOMaHIUpA SIBISIETCS BOCIIUTAHHE U
oOy4eHHre BOCHHOCTYXaluX. B mepuos OTCyTCTBUS KOMaHIWpa, HaJJICKAIIM
oOpa3oM He BeNETCS KOHTPOJb 3a JIMYHBIM COCTAaBOM MOJYUHEHHOTO
NOJIpa3/IeNICHUs, HE OCYIIECTBISIETCA MHCTPYKTaX MO MepaM O€30MacHOCTH IMpHU
MPOU3BOJICTBE pPa3iIM4HOro BuAa paboT. Ilpu cuTyauuu, Korma KOHTPOJIb CO
CTOPOHBI KOMaHAMPOB OTCYTCTBYET, BOEHHOCIY’KAIlli, HMEIOIIHNI >KEIaHUE
CaMOBOJILHO OCTaBUTh BOMHCKYIO YacTh HE BHJIUT TOMEX JUIsl peaau3aiuu
3alyMaHHOTO U COBEPIIAECT JaHHOE NpecTyIuieHre. COBEPIIMBIINKN CaMOBOJIBHYIO
OTJIYYKY BOCHHOCIYXallui (Yalie BCEro CpOYHOW CIyXObl), JHOOBIMU
BO3MOXXHBIMH crioco0amu u30eraeT BO3BpalleHUusl 0OOpaTHO B BOMHCKYIO YacTh IO
pa3nuyHbiM npuyuHaMm. [loHMMas, 4TO B OTHOIIEHMH  HEro MOTYT OBbITh
MPUMEHEHBI MEphI 3aJep>KaHUsl, BOCHHOCTYXallluii HAMEPEHHO TOTOB COBEPIIAThH
pa3iuyHble JEUCTBHS, BIUIOTH JI0 MPECTYNHBIX (Kpaxka, rpabéx, pa3z0oii,
yOUIICTBO).

OOGmiecTBeHHAasi OMACHOCTb BBIPAXKAETCSI HE TOJIBKO B MPUYMHEHWH, HO U B
yrpo3e MNPUYMHEHUS BpeJa OXPaHSEMbIM YTOJOBHBIM 3aKOHOM OOIIECTBEHHBIM
oTHomieHusiM.  Ilocime  coBepiieHHss  pacCMaTpUBAEMOro  MPECTYIUICHMUS,
BOCHHOCHIY)KAIIMA ~ TPOJIOJDKAET  MPEJCTaBISATh  OOMIECTBEHHYIO  OIACHOCTD,
MOCKOJIBKY CTIOCOOCH Ha COBEpIIECHUE MPECTYIUICHUS TTOBTOPHO, €CIIM OH M Jlajiee
MPOXOJUT BOCHHYIO CIIYXO0Y.

Takum oOpazom, 00IIeCTBEHHAs OMACHOCTh MPECTYIJICHUH MPOTHB BOCHHOMN
CITY>KOBI 3aKJII0YaeTCs B MPUUYMHEHUHU Bpeia BOeHHOM Oe3omacHocTH. [IpecTyrHbliii
BpeJl BOGHHOM 0€30MaCHOCTH BhIpAXKAeTCsl B TOW MM HHOU QopMme yiepOa 0oeBoi
TOTOBHOCTH BOMHCKOW YacCTH, B KOTOPOM BOECHHOCIYKAIIUK MPOXOAUT BOCHHYIO
cnyk0y. He crout 3abbiBaTh, UTO 00IIECTBEHHAS OMACHOCTH MPEJCTABIISIET COOOM
HE TOJIbKO pPeajbHOE MPUYMHEHUE BPEIHBIX MOCIEICTBUN, HO U CO3JaHUE YTPO3bl
UX HACTYIUICHUSI.

KacarenbHO ycTaHOBJIEHUSI HAKa3yeMOCTHM 3a MPECTYIUIEHUS CaMOBOJBHOTO

OCTaBJICHHSI YACTH WJIM MECTa CIY>KOBI, TO OHO peryaupyercs camoi ctaThei 337

YK PO.
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Tak, 3a caMOBOJBPHOE OCTaBJICHHE YacTU HJIM MeCTa CIyXObl, a POBHO 3a
HESIBKY B CPOK 0€3 YBa)KUTENBHBIX MPUYHMH Ha CIIYKOy MpU YBOJIBHEHUHU U3 YaCTH,
IIpU HA3HAYECHUM, MEPEBOJE, W3 KOMAHIWPOBKH, OTIYCKA WA MEIULMHCKON
OpraHu3alyy, NPOAOJKUTENBHOCTBIO CBBILIE JIBYX CYTOK, HO HE 0oliee JECITH
CYTOK, COBEpILIEHHbIE BOEHHOCIYXAIIUM, MPOXOJAIIUM BOCHHYIO CIYKOy IO
MPU3bIBY, BOCHHOCITYKAIIMI TMOJJICKUT HAKA3aHUIO B BUJIE apecTa Ha CPOK MO
HIECTU MECALEB, MO0 COAepKaHUEM B JUCIUILUTMHAPHON BOMHCKOM YacTH Ha CPOK
1o onHoro roxaa (m. 1 ct. 337 YK PO).

Cratbs Tak ke mpeaycMaTpuBaeT B ceOe HaKa3aHHE 33 COBEPUIEHUE JAHHOTO
NPECTYIUIEHUsI C COOJIOJIeHHEeM OcoO0bIX ycinoBuil. IIpu coBeplieHHH TOro *xe
JIesTHUS], HO BOGHHOCITY KalllM, KOTOPbIM OTOBIBACT HaKa3aHUE B TUCUUIUIMHAPHON
BOMHCKOW YacTH, YCTAaHABIMBAETCA HAaKa3aHWE B BUJIE JIMILIEHUS CBOOOJBI CPOKOM
10 1ByX JeT (4.2 cT. 337 YK PO).

[Ipy caMOBOJBHOM OCTABJIEHHWE YAaCTH WJIM MECTa CIYyXkObl, a paBHO HESBKE B
CpPOK 0€3 YBa)XHMTENIbHBIX NPUYMH Ha CIYyXO0y MpPOJOIKUTEIBHOCTBIO CBBIIIE
JIECSTH CYTOK, HO He 0oJiee OJHOTO Mecsla, COBEPUICHHBIM BOCHHOCTYXAIIUM,
MPOXOJSIIMM BOCHHYIO CIIYXOy IO MPHU3bIBY WM MO KOHTPAKTy, HaKa3aHUEM
OyAeT SBIATHCS, OTpaHUYEHUE 1O BOCHHOH Ciayx0e Ha CPOK 10 ABYX JIeT, J100
COJiep’)KaHUE B JUCUUIUIMHAPHOW BOMHCKOW YacTH Ha CPOK JO JBYX JIET, JHO0
JuieHrne cBoOO bl Ha CpokK 110 Tpex JieT (4.3 cr. 337 YK PO).

3a coBepuUIEHME J€dHMS, KOTOpPbIE MPEAYCMOTPEHBI YacThIO TPEThEN
paccMaTpuBaeMOM CTAaThH, COBEPILAIOIIETOCS MPOAOHKUTEIBHOCTBIO CBBIIIE
onnoro mecsna (4.4 cr. 337 YK PO).

PaccmoTpum Heckosibko mpuMepoB npuMeHeHus: cratbu 337 YK PO., kak B
COBOKYIHOCTHU Pa3HbIX MPECTYIICHUH, TaK U 0€3 TaKOBOM.

Boennocnyxamuit P., mpoxonsmmii BOCHHYIO CIy>KObl MO KOHTPakTy, HE
SIBUJICSL B CPOK 0€3 YBaXXUTENIbHBIX MPUUMH Ha CIy’KO0Yy B BOMCKOBYIO 4yacTh Ne, k 8
yacam 30 munytam 12 gexabps 2016 roga - CpoKy yCTaHOBJIEHHOMY PErJIAMEHTOM
ciyxebHoro BpemeHH. Tak ke, 0e3 Kakux JMO0O TSKENbIX OOCTOSTEIhCTB,

OTCYTCTBOBaJ Ha TEPPUTOPUHU YACTU IO CBOEMY JIMYHOMY YCMOTpPEHHUIO 110 27
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anpensa 2017 rona, BpeMEHHO MpOKKBas y CBOE 3HAKOMOHM B kBaptupe. [locne
rpaxaanuH  P. 100poBoipHO TPHOBUT B BOCHHBIA CIIEACTBEHHBIH OTIEI
CnenctBennoro komutera Poccun mo Camapckomy rapHU30HY, T1I€ 3asBUII O ceoe.

JlaHHbIC NEHCTBUSA BOSCHHOCIYXXAIIETO CyJ KBamudumupyetr mo 4. 4 cr. 337
YK PO, kak HesBKYy B CpoK 0€3 yBaXUTEIbHBIX MPUYUH Ha CIYyXO0y
MPOJIOJKUTEIBHOCTHIO CBBIIIE OJHOTO MECSAIA, COBEPIICHHYIO BOCHHOCITYKAIUM,
IPOXOSAIINM BOEHHYIO CITY>KOY MO KOHTPAKTY.

YuuthpiBasi Bce OOCTOATENbCTBA KaK CMSTYalollde, TaK M OTAr4arouue
HAaKa3aHUE BOEHHBIM CyJ YYUTBIBash XapakTep M CTENEeHb OOLIECTBEHHON
OMAaCHOCTH COJESIHHOIO MOJCYAMMBIM, YTO KOMAaHJIOBAHUEM OH XapaKTEpU3YyETCs
OTPULATENIbHO, TMpU3HAI P. BHUHOBHBIM B COBEPIICHUU IIPECTYIUICHUS,
npexycMmoTperroro 4. 4 cr. 337 YK P®, u HazHaumn eMy Haka3aHWE B BHIIC
JUILEHUsT CBOOOJBI CpOKOM Ha jABa rojga. B coorBerctBum co cr. /3 VYK
P® nakazanue B BUj€ JUIIEHUs CBOOOIbI, HA3HAUEHHOE OCYXJIeHHOMY PoMaHOBY,
Ha3HAYWJ YCJIOBHBIM C HCIIBITATEIIbHBIM CPOKOM B JIBA T'OJIa, B TEYEHHE KOTOPOTO
OCY’K/ICHHBIH IOJKEH CBOMM IOBEJICHHEM JI0Ka3aTh CBOE HCIIPaBIICHHE.

BropeiM npumepoM  KBanu(UKAIMM PACCMATPUBAEMOIO IMPECTYIUICHHS
npusezaem [IpuroBop TaMO0OBCKOT0 rapHU30HHOTO BOCHHOTO Cy/a.

I'pomoB JI.1O., siBnsisich BOEHHOCTYKAIINM, POXOASIIMUM BOEHHYIO CIIykO0y IO
KOHTPAKTY, C LEJIbI0O BPEMEHHO YKJIOHUTHCS OT €€ npoxoxaeHus, JJI.MM.ITIT x
8 wacam 30 MuHyTaM He IPHUOBLT O€3 YBAXKUTEIBHBIX MTPUYUH B BOMCKOBYIO YacTh
Ne, mucnonmpyromyrocs no agpecy: <aapec> u, Xkenast IPOBECTU BPEMS 10 CBOEMY
YCMOTPCHUIO, HAXOAWJICI B <aJpec>, B <aJpec> U HC3aKOHHO OTCYTCTBOBAJl BHE
mecta ciayx0el 10 15 waca JA.MM.ITTT — wmomeHTa cooOmieHusT uM
cnenoBatento ciaeactseHHoro ornena OMBJL Poccun no borydapckomy paiioHy
Boponexckoii 0651acTi 0 CBOEM CTaTyce BOCHHOCTYXAIIEro B paMKax J0Mpoca Mo

WHOMY YTOJIOBHOMY JEITy.

! [MpuroBop Ne 1-72/2017 Camapckororo rapHu3oHHOTO BoeHHoro cyna // CyneOHble u

HOopMaTuBHBIE akTel PO — https://sudact.ru
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OH xe, SBISAACH BOCHHOCTYXKAIUM, MPOXOMISIIMM BOCHHYIO CIIYXKOy TIO
KOHTPAKTy B BOWCKOBOW 4actu No, DUCIONUpPYIOWIEHCA IO aapecy: <aapec™> W,
JKeJas MPOBECTH BPEMSI M0 CBOEMY YCMOTPEHHIO, C LEIbI0 BOBCE YKIOHUTBHCA OT
npoxoxjaenusa ciayx0sl, JAMM.ITIT k 8 wacam 30 muHyTaM He sBHIICA O€3
YBaKUTEJIbHBIX PUYMH B BOMHCKYIO YaCTh, HAXOJWIICS B TOPOJIE <aJpec™>, rOpoJie
<azpec>, ropojie <aJpec> MW HE3aKOHHO OTCYTCTBOBAaJ BHE MecTa CIIykObl 110 21
gaca JJMM.ITTT — momeHTa ero 3anep)kaHus COTPYAHUKAMU TPYINIbI I10
pacciieIOBaHHIO MPECTYIUIEHUH, COBEPIIEHHBIX HAa TEPPUTOPUHU J[OJITOPYKOBCKOTO
paitona CO MO MBJI Poccun «TepOyHckuiny.

[Tomumo 3toro, oH, B 4 yacy JJJI.MM.ITTT, ¢ koppICTHOU LIE€JIbIO, HE3AKOHHO
NpoHUK B <azapec>, mnpuHamnexanmid @OUOI, orkyma TallHO NOXUTUI €€
JeHexHble cpeactBa B pasmepe 13000 pyGneir u cmaptdon «Lenovo A2010»
cTOUMOCTBI0 1999 py6neit 60 komeek, NMPUYUHUB BIIAJICNIUIIC 3HAYUTEIBHBIN
y1iepO.

Hapsny ¢ »tum, oH, B 20 wacy 27 okts0pa 2017 roma, Haxonsich Ha
MPOCENOYHON J0pOTre MEXAYy TapaXxHbM KoomepaTuBOM «CeBEpHBI» U
MYHUIMIATbHBIM aBTOHOMHBIM OOII€00pa30BaTENbHBIM yupexaeHueM «CpeaHsis
mkona Ne 12 ropoma <amgpec™>», pacloONIOKEHHBIM IO aapecy: <ajpec™>, C
KOPBICTHOM LEJBI0, C MPUMEHEHUEM HACUJIUS HE OMACHOTO JJISl )KMU3HU U 3[J0POBbS,
oTkpbITO oxutun y ®MO2, cxBatus e€ 3a pyku, cMapThon «LG L Bello D335»
ctouMocThi0 3398 pyOmeil, yeM NPUYMHUI TOcieaHeld (PU3HYECKyl0 O0Jb |
UMYIIECTBEHHBIN y1Iepo.

Kpowme Toro, on, B 24 vacy JJI.MM.ITTT, Bo3ne noma 6 <aapec>, 6e3 1enu
XUIIEHUS, Ha HE MPOJIOHKUTEIBHOE BpEMs, [JIs HCMIOJb30BAHUS B JIMYHBIX
UHTEpecax, HEMPaBOMEPHO 3aBiaael aBTOMOOUJIEM «BA3-21102»
roCcyJIlapCTBEHHBIN peructpaunoHHbii 3HaK No, mpuHaaiexanmm OUO3.

Bwmecte ¢ Tem, on, B 1 wacy JA.MM.ITTT, B nomemennn aBTOMOOUIEHOTO
cepBuca «Mera-MoTtopc», pacHoJOKEHHOTO MO ajapecy: <aapec>, 0e3 Leau

XUIOICHUA, Ha HC IMPOJAOJIKUTCIIBHOC BPEMs, JIA HCIIOJIB30BAHHA B JIMYHBIX
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UHTEpecax, HempaBOMEpHO  3aBiazen  aBromoOuiem  «Peno  Jloram»
roCyJapCTBEHHBIN perucTpauroHHbIi 3HaK Ne, npunaexammm ONO4.

On xe, B 1 vacy JIJIL.MM.ITIT, u3 rapaxa, pacoyio’)k€HHOTO y JloMa <aJpec=>,
0e3 uenu XUIIEHUS, Ha HE MNPOAOLKUTENIbHOE BpeMs, I HCIOJIb30BaHUS B
JUYHBIX HWHTEpecax, HEMpaBOMEpHO 3aBiajien aproMooOmieM «BA3-21061»
roCyJJapCTBEHHBIN peructpaunoHHbii 3HaK Ne, mpuHaanexammm OHUOS.

[Tomumo 3toro, on, Bo 2 wacy JJI.MM.ITTT, u3 rapaxa, pacrnoyioxeHHOTO y
noma <aapec>, 0e3 1eIu XWINCHUS, Ha HENpPOAOKUTEIbHOE BpeMs, IS
UCIIOJIb30BAaHUsI B JIMYHBIX MHTEpEcax, HEMpPaBOMEPHO 3aBjajesl aBTOMOOUIIEM
«BA3-21074» rocymapCTBEHHBIM PErMCTPAalMOHHBIN 3HAK Ne, mpuHaIIEKAIUM
OUO6.

Hapsny ¢ atum, on, B 3 wacy JAJI.MM.ITIT, u3 canona aBromobumns «BA3-
21074» rocynapcTBEHHBIN perucTpamoHHbIi 3Hak Ne, npunamexaiiero ®HO6 u
HaxXOJSIIErocs BO3JIE J0Ma <ajpec™>, € KOPBICTHOM LEJIbI0, TAalHO IOXUTHII
JIeHexkHble cpeactBa B pazmepe 3000 pyOsieid, NOPUYMHUB  BIIAJICIIbILY
TPAHCIIOPTHOTO CPEACTBA UMYIIECTBEHHBIH yI1epo.

Kpowme toro, on, B 3 wacy IJI.MM.ITITT, naxoasce Bo3ie qoma <aapec>, 6e3
e XULIEHUS, Ha HENPOJOJIKUTEIbHOE BpeMs, IJIsl UCIOIb30BaHUS B JIMYHBIX
MHTEpPECAX, HENPABOMEPHO 3aBJaiell aBTOMOOUIIEM «BA3-21102»
roCyJapCTBEHHBIN peructpaunoHHbii 3HaK Ne, mpuHagnexanmm OHUO7T.

Bwmecre ¢ tem, oH, B 21 wacy JJA.MM.ITTT, He3akoOHHO NPOHUK B capai,
pAacCIONOKEHHBIM Yy JOMa <ajgpec™>, OTKyJa, HMMeEs KOPBICTHYHK LE€Jb, TaWHO
noxutun Benocunen «Alu City Star comfort», croumocteio 10500 pyOnei,
npuHaaiexanuii GOS8, mpuunHUB NocIeHEMY UMYIIIECTBEHHBIN yIepo.

On xe, B 22 wyacy JJAMM.ITIT, He3akoHHO TNpPOHHK B capaw,
PaCIOJNIOKEHHBIM Yy JIoMa <aapec™>, OTKyJa, UMEs KOPBICTHYIO LeJlb, TaiHO
noxutui Benocunea «XB3», croumoctrio 1058 pyomneit, npunamiexanmit ®UO9,
NPUYUHUB MOCIEAHEMY UMYIIECTBEHHBIN yIiepO.

[Tomumo 3toro, oH, B 23 wacy JJA.MM.ITTT, u3 rapaxa, pacnoyio;K€HHOTO y

aoMa <azapec>, 0e3 Ieu XHUIIEHHUS, Ha HENpPOJOJDKUTEIIbHOE BpeMs, s
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WCIIOJB30BaHUsl B JIMYHBIX HHTEpPECaX, HEMPABOMEPHO 3aBiajiell aBTOMOOUIIEM
«BA3-11113» rocynapCTBEHHBIM pPErMCTPAallMOHHBIN 3HAaK N°, IpHUHaIEKAIIIM
®UO10.

Hapsany ¢ atum, on, B 1 vacy JJLMM.ITIT, u3 nox HaBeca y noma <agpec>,
0e3 1enu XWIIeHHs, I KCIOJb30BaHMUS B JIMYHBIX HMHTEpECcax, MOMbITAIC
HEMpaBOMEPHO 3aBnajnerb aBroMoOmiem «BA3-21060» rocyaapcTBeHHBIN
peructpanmoHHblil 3Hak Ne, npunaanexamuMm ®NO11, HO He cMor HOBECTH CBOM
MPECTYIHBIN YMBICEII 10 KOHIIA 110 MPUYUHE TOTO, YTO TPAHCIIOPTHOE CPEJICTBO HE
3aBEJIOCH.

Takum oOpazom, cyn kBamubuuupyer aeiictus ['pomoBa JI.}O. mo mo
TPUHAALATH 3MU30/1aM, TIPEAYCMOTpeHHbIM 4. 4 cT. 337, 4. 1 cT. 338, m. «a» 4. 3
cT. 158, m. «r» 9. 2 ¢T. 161, 4. 1 cT. 166, 4. 1 cT. 166, u. 1 c1. 166, u. 1 cT. 166, u. 1
cT. 166, M. «0» 4. 2 ct1. 158, . «O» 4. 2 c1. 158, 4. 1 c1. 166, 9. 3 c1. 30 4. 1 cT. 166
VK PO

JIaHHBI TpUMEp XapaKTepPHO OMHUCHIBAET COBOKYIMHOCTb MPECTYIUICHUH.
3/I0CTHOE  HaApylUIEHHWE TOpSAKa TMPOXOXKIACHUS  BOCHHOM  CIYyKOBI, C

HCOJHOKPATHBIM IOCATAaTCIBCTBOM Ha YY>XKOC€C NMYIICCTBO.

3.3 Cratps 338. [le3epTUpCTBO

IIpectynnenust npenycMmotrpeHHbie ctatbeit 338 VK P® «JlezepTupctBoy,
SABJISIIOTCSL TSDKKUMHM, a Tak € OJHUMH W3 HaumOoJiee OMACHBIX BOMHCKHUX
MPECTYIUICHUU. Jle3epTUPCTBO, IIOMUMO HApYyIIEHUsS  YTOJOBHO—IIPABOBOIO
3ampeTa, HapymaeT U oOsI3aHHOCTh TpakJaaHuHa Poccuu, mpeaycMOTpeHHOM Ha
KOHCTUTYLIMOHHOM YPOBHE, 3amuTy OTedecTna.

Pocculicknii yuennsii B.B. JlyHeeB, otmeuaer, 4TO «conuajibHasi BPEIHOCTH
MPECTYIUICHUH MPOTUB BOCHHOM CIIyKObl CBsi3aHA HE TOJIKO C HapylICHUEM

OOIIIECTBEHHOTO TIOPSJKA, XapaKTEPHOTO IS TPECTYMHBIX JESHUNU OOBIYHBIX

! [MpuroBop Ne 1-55/2019 TamboBckoro rapHu3oHHOro BoeHHoro cyaa // CyneOHbie u

HOopMaTuBHBIE akTel PO — https://sudact.ru
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TpaXJaH, HO TaKXe M C OCJIa0JICHHMEM BOWHCKOW IUCIUIUIMHBI KaK Ba)KHEWIIIEH
COCTABJISIONIEH GOEBOI TOTOBHOCTH BOMHCKHX YaCTeH 1 ITOPa3ICICHAN» .

[IpectyruieHus CBA3aHHBIE C YKIIOHEHUEM OT MPOXOXKICHHUSI BOSHHOW CIIyKOBlI,
KaK M3y4JalloCch paHee OepeT Haudajo 3a JOJr0 JO CYIIECTBOBAHHS HBIHEIIHErO
3aKOHOJATENbCTBA. [IpecTymuieHns AaHHOW KaTeropuy NEPEXOAMIM U3 OIJHOIO
HOPMATHBHO IIPaBOBOTO akTa B Apyroi. OmHAKO, HECMOTPS HA HCTOPHUYECKYIO
JTAaBHOCTb PAacCMAaTPUBAEMBIX JESHUN, KBATU(UKALNA STUX MPECTYIUIEHUN 0 CUX
IIOp OCTAIOTCS aKTyaJIbHBIMH.

Co cwmpicnoBort Touku 3peHus ctaThsd 338 VYK P® mnoHumaercs Kak
«CaMOBOJIPHOE OCTAaBJIEHUE YacTH WJIM MECTa CIYKObl B LEISAX YKJIOHEHHUS OT
IPOXOXKACHUS CIYkKObI, a paBHO HESBKA B TEX )K€ LEJSX Ha CIIyKOY».

Jle3epTupcTBO MMeEET 00IIee CBOMCTBO MJISLIErOCS MPECTYIUIEHUS, a POBHO,
OHO CUYMTAETCs] OKOHYEHHBIM C MOMEHTA SIBKH BUHOBHOI'O BOCHHOCIYKAIETO WU
ero npecedenueM. llox mammmcs npecTyIUIEHUEM MOApa3syMeBaeTCs IEUCTBUE
WM O0e3eiCTBUE, CONPSHKEHHOE C MOCIEAYIONIMM JUIUTEIbHBIM HEBBIIOJHEHUEM
00513aHHOCTEH, BO3JIOKEHHBIX Ha BUHOBHOTO 3aKOHOM IO/l YTPO30W YrOJIOBHOTO
Hpecnez[OBaHH;I.2 Emé onun yuennsiii, H.®@. Ky3HenoBa roBopur, 4ro, gaxe eciv
TaKO€ IPECTYIUICHUE SBIISIETCS OKOHYEHHBIM, OHO IIPOJOJDKACT COBEpIIATHCH,
pactaruBas BO BPEMEHM IIOCJIEACTBUE IPECTYIIHOIO JesHuA. [7aBHOU
0COOEHHOCTBIO MPECTYIJICHU HAaNIPaBICHHBIX MPOTHUB BOCHHOM CITY>KOBI SBIISETCS
IIPUCYTCTBHE TAKOT'O MOMEHTA, KaK OPraHU3allMOHHOIO BpeAa, W 34EeCh HeT
pa3HULIbI, YKa3aH OH KaK MPHU3HAK COCTaBa WJIU HET.

[lo HameMy MHEHHIO, CaMbIM BaXXHbIM IIPU3HAKOM, [OMOTAKIINM B
OTPAaHWYCHHUM JAE3EPTUPCTBA OT CAMOBOJBHOIO OCTAaBJIEHUsS 4YacTH WM MeECTa
CIIy’KObl, SIBJIICTCSA 1I€JIb YKJIOHEHHUS OT MPOXOXKACHUS BOCHHOW citykObl. [Ipu

BBIIIOJTHEHUN OOBEKTUBHOM CTOPOHBI AC3CPTUPCTBA, LCJIbIO BOCHHOCIYKAIICTO

! Jlynee B.B. Ilpectynnocts XX Beka. MUpPOBBIE, PETMOHAIBHBIE U POCCUMCKHE TEHICHIUU:

MupoBoii KpUMHHOJIOTHYECKUN aHau3. 2—e 3., nepepad. u pon. M.: Bontepc Kmysep, 2005.

C.92

2 Muxmun A.C. COOpHUK MEHCTBYIOIINX MOCTAHOBJICHUHN TJICHYMOB BepXOBHBIX cynoB CCCP,

PCOCP u Poccuiickoit deneparuu o yrojgoBHbiM aenaM / A.C. Muxaunn. FOpaiit 2008. C. 86
63



OyJleT YKIIOHEHHE OT MPOXOXKACHUS BOCHHOW CIIy>)KObl COBCEM, a HE Ha IMEPUO/I,
KOTOpPBIM yka3aH B CT. 337 YK PO®. [Ipu paccMOTpeHnN pa3HbIX CIy4aeB JAHHOTO
NPECTYIUICHUS, 1eb  YKIOHEHUS OT BOCGHHOW  CHIYKObl  HEOO0XO0IUMO
yCTaHaBJIMBATh, UCXO/S U3 OOCTOSTENIBCTB KOHKPETHOTO siena. [loarBepxxaenuem y
BOCHHOCITY)KAIlIETO JIMIla TAaKOBOM MLENH, K MPUMEPY, MOMKET SBISTHCA,
npUOOpETEeHUE MOMJIOKHBIX JTIOKYMEHTOB, MOATOTOBKA OJEXKIbl CKpbIBAIOIIAS
IIPUYACTHOCTh K BOOPYKEHHBIM cuiaM Poccuiicko dPepepanuu, a Tak ke
YBEJOMIICHHE POJICTBEHHMKOB O CKOPOM CBOEM MPUOBITHH 4Yepe3 MUChMO WU
JIpYyrue ciiydan. YMBbICEN YKJIOHEHHS OT MPOXOXKIEHUS BOEHHOM CIIyKObl Yy
BOEHHOCIIYKAIlIEr0 MOYKET MPOSBUTCS, KaK JI0 OCTaBJIEHUS MECTa CIIy>KObl WU
BOMHCKOW 4aCTH, TaK U B HEMOCPEIACTBEHHBIII MOMEHT CAMOBOJIBHOTO OCTaBJICHUS
YacTU WA MecTa CiIyxObl. [Ipu coBeplieHMM MPECTYIJIEHUs HAIpaBiIEHHOTO HA
YKJIOHEHUE OT MPOXOXKJIECHUS BOEHHOM CIIy’KOBI, €CIM yMbICEdT MpPOSBUIICS B
MOMEHT OCTAaBJICHUSI YaCTU WJIM MECTa CIIy>KObl, MOIJEKNUT KBAIM(UKALUU IO CT.
338 YK P®, nockonbKy B [JaHHOM CIIy4a€ MEHEE TSKKOE IPECTYIUICHUE
CTAaHOBUTCS TSKKUM, IIPOUCXOJIUT PeoOpa3oBaHUE YMBbICIA.

Paccmorpum mpumep npectrymienuss 4.1 c¢r.338 VK P® Hampsmyro, yepes
IIPUTOBOP BBIHECEHHBIN VI PKYTCKMM TapHU30HHBIM BOCHHBIM CYJIOM.

Tak BoenHocnmyxamuii H.B.W. , TAroTsick mpoxoaeHusi BOGHHON CITy>KObI, a
TAaK)K€ HMMEsl KEJIaHHE M BOBCE YKJIOHHUTCS OT He€, 0€3 Ha TO YBAKUTEJbHBIX
OPUYUH HE SIBWICA B YCTAaHOBJICHHBIH CPOK Ha BOEHHYIO CIY»Oy W3 OTIYyCKa B
BOMHCKYI0 4YacTb. OH CTall MPOXHUBaTh y POACTBEHHUKOB, MPOBOJASI BpeMs IO
CBOEMY JIMYHOMY YCMOTpeHHI0. HMes KOHKpPETHYIO0 1eib, YKIOHUTCA OT
MIPOXOXKJIEHNUs BOeHHOUM ciyxOb1, B mapte 2008 r. [1.B.}O. mpuexan B ropon
HpkyTCK, B KOTOPOM B MOCJEACTBUM CTaJl TPOKUBATh, & TAK)KE CO3/1aBATh CEMbIO U
ycTpauBaThcsi Ha pabotel. B 2012 romy I1.B.FO. 0w 3amepikan COTPYTHUKOM
MOJIMIIUH, B CBS3M C YEM €r0 HE3aKOHHOE HaXOXJACHHE BHE BOMHCKOW 4acTH ObLIO
npekpamerno. B cyne I1.B.JO. mpusHan cBOO BHHY MOJHOCTBIO, MOSICHUB, YTO B
2008 romy OBLT IPEXYNPEKICH CIEA0BATENIEM BOSHHON POKypaTypsl MpKyTCKOTO

rapHU30HA, YTO MO (paKTy €ro HeMpPUOBITHS HA BOEHHYIO CIY>KO0Y U3 OTIyCKa ObLIO
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BO30Y)KJICHO YTOJIOBHOE JIeJI0 W 4YTO OH OOBSBIECH B PO3BICK, a TaK XK€
cieioBaTeseM ObLTO TIPEIIOKEHO SIBUTCS IMIHO B BOCHHYIO MIPOKYpaTypy. B aTOT
K€ JICHb OH OTIIPAaBWICS B BOCHHYIO NPOKYpaTypy, HO IIJIOXO OPUEHTHUPYSICH B
ropojae Mpkyrck, 3a0iyawics U HE CMOT HAWTH HyXHOE 37aHue. McmyraBmmch
YTOJIOBHOW OTBETCTBEHHOCTH, 11.B.}O. pemmn ckpeiBaThCcsl OT HaKa3aHUs, mojaras,
YTO MO HEro 3a0yAyT U yrosoBHOE jaeno npekpatsat. B 2012 roay, y3HaB 4to ero
WILIET COTPYAHUK MOIUIMU M., OH Cpa3y CO3BOHWICA C HHUM M JOTOBOPHWICS O
BcTpeue. Ilocie I1.B.JO. BmecTe ¢ M. npuObIIM B BOCHHBIN CIICICTBEHHBIA OTACI
no Upkyrckomy rapauzony, rae I1.B.JO. 3aaBui o cebe, Kak 0 BOCHHOCTYKaIIEM,
YKIIOHSIOIIEMCSI OT MTPOXOXKIEHUSI CITYKOBI.

Ha ocHoBaHuMM W3II0KEHHOTO, onpenenss Bua U pasmep Hakazanus [1.B.IO.
Cyll, OLEHWJI CTENeHb OOIIECTBEHHOW OIMACHOCTU €ro JACsSHUS, NPUHSIT BO
BHUMAHUE JJINTEIBHOCTh VYKIOHEHHS, a TaK K€, 4YTO €ro YKJIOHEHUE OT
MIPOXOKJICHUS BOEHHOM CITY>KOBI, OBIJIO OKOHYEHO HE 0 €r0 COOCTBEHHOM BoOJIE, a
C TIOMOIIBK 3aJEpPXKaHUS €ro COTPYJAHUKOM mnonuuuu. CMArdarommumu
oOcTosiTeNbCTBAMU CyNl y4del, To uyto K mnpusiedeHue I[1.B.JO. k yromnoBHo#
OTBETCTBEHHOCTH MPOUCXOJUT BIIEPBbIC, BUHY B COJCSIHHOM OH MpHU3HAI
MOJHOCTBIO, a TaK K€ CyJl YUUThIBAeT yciaoBus ku3Hu B cembe [1.B.1O., mockonbky
€ro JKeHa W MaTh HE TPYAOYCTPOEHBI, a >KeHa OepemeHHa. OTIryarommx
oOcrositenseTB cya He BblsiBUi. Cya npusHai [1.B.FO. BUHOBHBIM B COBEpIIEHUHN
npecTyIuieHus, npeaycMorpeHHoro 4.1 ¢r.338 YK PO nHa3zHauuTh €My HakazaHUE
B BHJIC JIMIIEHUS CBOOOJBI Ha CpOK 2 (ZBa) rojga ¢ OTObIBAHMEM HaKa3aHUS B
KOJIOHHH-TIOCCIICHHUH.

N3noxxennsle  neuictBusg  MpKyTCKOro TapHM30HHOIO BOEHHOTO  Cyza
000CHOBaHHO KBajuuuupoBansl 1o 4.1 c1.338 YK PO.

[IpuBenem emié onuH MpUMeEp YKIOHEHHS OT MPOXOXKICHHUS BOSHHOU CITY>KObI
yactu nepBoil cratbn 338 YK PO, B KOTOpOH MNPUCYTCTBYET MOMEHT

J10OpPOBOJIBHOM SIBKM B TPABOOXPAHUTENIbHBIE OPTaHBbl.

! Tpurosop ot 30.03.2012 MpKyTCKOro rapHH30HHOTO BOGHHOTO cyaa — https://advokat15ak.ru
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Tak, xenast yKIOHUTBCS OT MPOXOXKICHUS BOCHHOU ciyX0bI, panoBoit H., 18
utosig 2004 rona caMOBOJIBHO OCTaBHJI BOMHCKYIO 4acTh U yexan B MOCKBY, rie
YCTpOWJICS BCKOpe Ha paboTy aBopHHKOM. 18 sHBaps 2019 roma ObIBIIHIA
BOCHHOCITYXAIIU JOOPOBOJIBHO SBUJICA B TMPABOOXPAHUTEIbHBIE OpPTaHbI, H
3asBWJI O COBEPIICHHOM MM IpaBoHapywmeHuu. IIpurosopom Hapo-PomuHCKOTO
TapHU30HHOTO BOEHHOTO cyza psaoBoMy H. Obl10 Ha3Hau€HO Haka3aHUE, B BUJIE
JUIICHUS] CBOOOJBI CPOKOM Ha 2 roja 6 MecsleB ¢ OTOBIBAHHEM B KOJIOHWH -
IIOCEJICHUH.

MoxHO 3aMeTUTh 4YTO B OOOMX pacCMATPUBAEMBIX CIy4asiXx CYJ BBIHEC
IPUTOBOP HE CTOJIb CTPOTHM MO OTHOLIEHHIO K BUHOBHBIM JIMIAM, XOTA 32
JAHHOE MPECTYIUICHUE HaKa3aHUEM SIBISETCA JIMIIEHUEM CBOOOJBI Ha CPOK 0
CeMU JIeT. DTO 00yCIIaBIMBAETCS HECKOJIBKUMU (PAKTOpaMU U OMSTh K€ HE CTOUT
3a0bIBaTh YTO PACCMOTPEHUE MOAOOHBIX JIe1 HEO0OXOAMMO paccMaTpuBaTh,
UCXOJs U3 00CTOSATENBCTB KOHKPETHOTO JIENA.

VYronoeusli koxekc Poccuiickont denepanyu NpeaycMaTpUBAET W TAKOM
croco0 /e3epTUpCTBA, KOTJa BOEHHOCTYXKAIIMM MOKHAAeT BOCHHYIO 4acTbh WM
MECTO CIIy’KObl C BBEPEHHBIM €My OpPYKHMEM. DTOT MOMEHT MPOMUCAH B YacTu 2
paccmaTpuBaeMoil craTeu. KacaTenbHO BOIpoca, 4YTO NOAPa3yMEBAETCS MOJ
OpY’KHMEM, BBEPEHHBIM BOEHHOCTYXAIEMy IO CIy»K0e, TO TaKOBBIM SIBJISETCS
OpyXH€, TPABOMEPHO BBEPEHHOE BOEHHOCIY)XAIllEeMy B COOTBETCTBUU C
BO3JI0’KEHHBIMU Ha HETO 00513aHHOCTSMHU.

Crout n00aBHUTH, YTO MpPH COBEPILICHUU JIMLIOM JI€3EPTUPCTBA C OPYKUEM,
BBEPEHHBIM 110 CIYy>KO€ WM B YAaCTHOCTH COBEPIICHHOE TPYIION JHUI[ IO
IIPEIBAPUTEILHOMY CIOBOPY, O3HAYaeT YTO, COBEPIICHHUE ITOrO MPECTYIUIEHUS C
KBATM(PUIUPYIOIUMHA  OOCTOSITENILCTBAMU U COOTBETCTBEHHO BIIEUET OoJjiee
CTPOro€ HaKa3aHHUE.

OmnpeneneHre Kak «OpyXue BBEPEHHOE M0 CIy»0e» MoJapa3yMeBaeT, uyTo, Ipu
JI€3ePTUPCTBE KOTOPOE COMPOBOXKIAETCA KpakKell MM MPUHYIUTEIbHBIM 3aXBaTOM
TAKOBOTO OPY’KHA, HaXOJSIIEroCs B MOAPA3JEICHUN YacTH, MO0 e y APYyroro

BOCHHOCIJIYKaIlEro, 6y,Z[€T MMPOABJIATECA COBOKYITHOCTD IMPCCTYIIJICHUS.
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Kak y ctatbu, caMOBOJBHOTO OCTABJICHUSI BOCHHOW YaCTH WJIM MECTa CIY>KOBbI
(ct. 337 YK P®) cymecTByeT cnenuaibHbIA clTydald BO3MOYKHOTO OCBOOOKICHHUS
OT YrOJIOBHOM OTBETCTBEHHOCTH, TaK U Yy JE3EPTUPCTBA HMEETCS TAKOBOM.
Boennocmyxamuid, COBEpIIMBIIMKA  BIEPBBIE  JI€3€PTUPCTBO, KOTOPOE
IpeaycCMOTpEeHO 4.l JTaHHOW CTaTbh, MOXXET OBITh OCBOOOXKIEH OT HECECHHs
YTOJIOBHOW OTBETCTBEHHOCTH, €CIIA 3TO ACSHUE SIBUJIOCH B NIOCJIEACTBUN CTCUEHUS
TSKEIIBIX 00CTOSATENbCTB.

[ToMmuMoO Bcero mepeduciEHHOTO MPOSBISETCS TMOBBIIICHHAs OO0IeCTBEHHAs
OMMACHOCTh COBEPUIEHUS AEe3epTUPCTBA C opykueM. OHa 3aKIII04aeTcsl B TOM, YTO
IIPOUCXOJIUT MOBBIIIEHHE OMACHOCTH JIULIA, COBEPIIAIOIIETO A€3EPTUPCTBO, TaK KaK
NOSIBISIETCS.  BEPOSITHOCTH TOIO  YTO BOCHHOCHYXKAIUK  JE3€PTUP MOXKET
BOCIIOJIB30BaTbCS JIaHHBIM OPYXKHMEM, B LEIAX 4YTOOBI TMOKHHYTh CBOE MECTO
CIIy>kOBblI, MJIM K€ B MOMEHT €ro 3a/iep>KaHus 3a1ep:kannn. He crout 3a0bIBatTh, 4TO
Opy’Ku€, BBEPEHHOE BOEHHOCITYXKAIEeMy, SBJIIETCS UMEHHO 0oeBbIM. [loaTOMy
OOLIECTBEHHAsd OMNAacCHOCTh MPECTYIUICHUS KakK JI€3€pTHUPCTBA C OPYXKHUEM,
YBEIMYHMBAECTCS TaK )K€ 3@ CUYET TOrO, YTO €CJIM BOCHHOCTYKAIIUN COBEPIUMBIINAN
JAaHHOE JiestHUe, M30aBUJICS OT OOEBOTO OPYKHS, UM MOTYT BOCIOJIb30BaThCS U
JApYrUe JUIa U YK€ pacropsKaTbCsa MO CBOEMY JIMYHOMY YCMOTPEHHUIO, KOTOPOE
MOXET B JaJbHEUIIIEM MPUBECTU K APYTUM MPECTYTIICHUSIM.

B cinywasx, korma 3aBiaJieHHE OpYKHEM JE3€pTUPOM HECET MNpU3HaKU
XUIICHHS, TAKOE MPECTYIUICHUE TOTMOJHUTENBHO KBATUPUIIUpYeTCs cTaThéi 226
YK P®, nockonbKy UMeETCs OnpeAeiEHHas COBOKYITHOCTb PECTYIUICHU.

Ho ectb MoOMEHT Korjga JaHHas HOpMa HE MOXET KBaIu(UUIHUPOBATh
J€3epTUPCTBO C OPYKHUEM, HE BBEPEHHBIM JIHMIy IO CIyk0e, a HMEHHO
NOXUILIEHHBIM  BOeHHOcHyxamuM. [lpm  Takom  ciywae, KBanmupukanus
ocymiecTBisieTcs: crporo 1o 4.1 ¢r. 338 YK P® u crt. 226 YK PO (Xumenne b0
BBIMOTATEIILCTBO OPYXKHsI, OOEMPHUIACOB, B3PBIBUATHIX BEIIECTB M B3PBIBHBIX
YCTPOMCTB).

PaccmoTpum citydail kacarelibHO HcclieqyemMoro Borpoca. Tak PsgoBeiM A.

OBLIO0 COBCPIICHHO IIPECTYIIJIICHUEC C KOHKpCTHOﬁ MMOCTABJICHHOM LIEJIBIO YKIIOHCHUA
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OT MPOXOKICHUSI CITy’)KObI C BBEPEHHBIM eMy opyxueM. OH CaMOBOJIBHO OCTaBHII
NOCT KapayJia B MOMEHT HCIIOJHEHUS UM OOA3aHHOCTH YacOBOIO, a MOCIE Psf
MPECTYIICHUHN C MPUMEHEHUEM JTAHHOTO 0OEBOTO OPYKHUS.

W3noxeHnnsie  MEWCTBUS, HApsAAy C WHBIMA CTaThIMH OOOCHOBAaHHO
KBaJIU(UIIMPOBaHBl BOGHHBIM CyJI0M MeBCKOro rapHu3oHa mo 4. 2 cT. 338 u u. 1
cT. 226 YK PO.

PaccMoTpeHHBIM IpUMEP MHTEPECEH U C TOYKM 3PEHUs NMPABUIBHOM OLICHKHU
XUIIEeHUsT 00EBOTO OpPYKHsSI BOCHHOCIHYXKAIlUM, BXOJMBIIMM B COCTaB KapayJa.
Panee B cyneOHON MpakTUKE BCTPEUAINUCH Clydau KBadu(UKAIUU TMOJOOHBIX
nectBuil 1o 1. "B" 4. 3 cT. 226 YK P® (xumeHue JIHIIOM C HCIOJIb30BaHHEM
CBOETO CITY’)KEOHOTO MOJIOKCHUS).

B  npakTtuke, omnpefereHHbIE TPYAHOCTH, BBI3BIBACT  KBalU(PUKALMS
JIE3ePTUPCTBA C OPYKMEM, BBEPEHHBIM BOCHHOCIYXKAIllleMy IO CIyk0e, mpu
CUTyallul, B KOTOPBIX MPHU3HAKU XHUIIEHUS TaKOBOTO OOEBOrO OpYXKHS He
ycMmarpuBatotrcs.  [loCayKUTh TaKOBBIM TMPUMEPOM, MONKET JAE3epTUPCTBO
BOCHHOCITY>KAIlIero, C IMOCTa BMECTE C OPYXKHUEM, KOTOPbIM OH MOJIb3yeTCs B
JanbHEHIIEM MO CBOEMY JMYHOMY YCMOTPEHUIO WM MONPOCTY MEPEeAaeT 3TO
OpyXHe, a Tak ke u3zbapisgercss oT Hero. CTOST BHUMAaHMS W TaKue CIydyau, B
KOTOPBIX BOEHHOCIYXallMid, COBEPIIMBIIMK IPOTUBOIPABHOE JESHHUE KaAK
JI€3EpPTUPCTBO, TTOKUHYB MECTO MPOXOXKIEHUS BOEHHOW CIIYXKObI, C BBEPEHHBIM
eMy OpYyXHeM, N30aBIISIETCS] OT HETO B TEUEHHE KOPOTKOTO MPOMEKYTKAa BPEMEHHU.
KacarenbHO naHHOM BOMpOCa, BBICKA3bIBAET CBOIO TO3UIUIO, 3aMECTHUTEIb
[Ipencenarens BepxoBHoro Cyna Poccuiickoit ®@enepanuu, B.B. Xomuuk. Ha
npuMmepe ae3epTupcTBa pspoBoro K. ¢ BbIJaHHBIM €My OOEBBIM OpPYKHEM
(aBTOMaTOM), BCKOpE OCTaBJICHHBIM Ha Jlady€ B OJM3JIEXKAllIeM I[OCENKe, TIe
Opy)XHe€ B JailbHEWIIeM ObUIO HaWIEHO TPETHhUMHU JUIAMH, YTO MIPSIMO
CBUJICTEJIbCTBYET O HAJIMYUM B JIEUCTBUAX psimoBoro K. mpHU3HaKOB XHILEHUS
opyxus u 4. 2 ctatbu 338 YK P®.

W3 BhIIe CKa3aHHOTO, MOXKHO 3aMETUTh, YTO KBIM(DHUKAIWS MPECTYIICHUH,

HanpaBJICHHBIX Ha YKJIOHCHHC OT IIPOXOXKIACHUSA BOCHHOM CJ'IY)K6I>I IIyTEM
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COBEpIICHUS TPECTYIUICHUS KaK J€3epTUPCTBA, ABISETCS aKTyalbHON MpoOIeMOH,
MOCKOJIbKY ~ BBI3BIBACT  OMpEICICHHBIC TPYAHOCTH TpU  KBaIU(pHUKAIAN
npecTyrieHuss. Mbl cuuTaeM, 4TO pacCMaTpuBaeMblii MOMEHT TpeOyeT OOJIbIIero
BHUMAaHMS U U3yYEHHUS JUJIS IPEJICTABUTENIEH HAyUYHBIX COOOIIECTB.

Panee namm ObuTO TIpeiokeHo nomnonHeHue k cratbe 337 YK P®. Crarbs
JIe3epTUPCTBA, IO HAIIeMy MHEHHUIO JIOJDKHA ObITh JOIMOJHEHa W3MEHEHUSIMHU.
HeoOxomumo nomonauth crateio 338 YK P®, wyacteio Tperbelt KoTopas
MIPONMUCHIBAJIA!

«lIpecrymienus, NpeayCMOTPEHHBIE YAaCTAMH IIEPBOM WJIA BTOPOM HACTOSILIEU
CTaThbU, COBEPIICHHbIE B BOEHHOE Bpems JHO0 B 00€BOM OOCTaHOBKE, —
HAKa3bIBAIOTCS JIUIIIEHUEM CBOOO/IbI HA CPOK OT CEMH JI0 TISATHAIATH JIET». A Tak e
COOTBETCTBEHHO HM3MEHUTH TEKCT npumedanud K cT. 338 YK P® kacarenbHO
JIEUCTBUS paCIIPOCTPAHEHUS, TO €CTh, IPOMUCATh YTO B BOGHHOE BpeMsl U B O0eBOM
0OCTaHOBKE JIaHHBIE JICHCTBUS BOCHHOCIY>KAILIErO HE PaclpOCTPAHSIOTCS.

Camo ompeneneHre BOCHHOTO BpEeMEHM M 00€BOM OOCTaHOBKHM IpaBHJIbHEH
Bcero 3akpenuth B 4.3 ¢1.331 YK P®, nis nanbHeHIero neKroYeHus Kakux JIM0o
yKa3aHU{ MO MOBOJY YIOJIOBHOM OTBETCTBEHHOCTH 3a MPECTYIUIEHUS BOCHHOMU
CIIyKObI, COBEPIICHHBIX BOEHHOCITYXAIIMM B BOCHHOE BpeMs WM B 00€BOI
o0CTaHOBKE, UCXOJs M3 3aKoHojaTenbcTBa Poccuiickoit denepannu BOSHHOTO
BPEMEHHU.

['maBHOE BOGHHOE CJIEICTBEHHOE yIIpaBieHHe oTMeuasno, uyto 3a 2017 roa Obu1o
oOHapyxeHo 614 ne3epTrupoB. M3 HEKOTOPHIX CIy4YaeB, €CTh JIMIA CKPHIBAIOIINECS
OT TpaBOOXpaHUTENbHbIX opraHoB Ooinee 20 ner. K mpumepy, B 1992 rony,
Miaammi cepskanT C. cOexan U3 BOMHCKON YaCcTH U CKphIBaJICS Oojiee 25 JieT.

OpHako COBEpUIEHUM JI€3E€PTUPCTBA BOEHHOCHYXKAIIMMH M3 T0Ja B TOJ
CTAaHOBUTCS MEHbBIIIE. ODTOT MOMEHT MOXHO OTHOCUTEIHHO HaOII0I1aTh
paccmatpuBass gaHHble CyneOHoro nemaprameHta mnpu BepxoBHom Cyne
Poccuiickoit deaeparuu, 3a 2014 rox U paHee uccieayeMoro oo3opa cyneOHon
NPAaKTUKH MarHuTOropckoro TapHU30HHOTO BOEHHOTro cyna. Tak CyneOHblit

JIeTIapTaMEeHT B CBOEM OTYETE MOKa3bIBAET, UTO 3a Ae3epTupctBo mo Y. 1 ct. 338
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YK P® ocyxaensl 93 uenoBeka, kacarenbHo 4. 2 c1. 338 YK P® B 2014 rony He
BMeHeHa HuKoMy.  O630p CyaeOHOM MpakTHKH MarHHTOrOpPCKOrO IapHH30HHOTO
BoeHHOTro cyja 3a 2019 mokazai, uro 3a 2018-2019 roga He ObUTO pacCMOTPEHO HU
onHoro ciyyasi cratbil 338 YK PO.

Koneuno, paHHBI TpUMep TOJBKO OT YacTH TIOKa3bIBAET CHUTYAIIHMIO
MPOUCXOMSIIYI0O B HACTOAIEE BpeMs IO TMOBOAY Je3epTupctsa. JlaHHoe
NPECTYIUIEHUE COBEPIIAIOCH C MOMEHTa o0Opa3oBaHHWS AapMHUA U 3aKOHOB
HaIlpaBJICHHBIX Ha peryivpoBaHue naHHbIX oTHomeHuid. Kak B XVI Beke, Tak u
npu Iletpe | 1 B coBeTcKOe BpeMs BOIIPOC U CiIydau J1€3€pTHPCTBA ObUIM YaCTHIM
apieHneM. lloka cymiecTtByer BoeHHas ciyk0a, ciydad YKIOHEHHS OT
IPOXOXJACHNUS BOCHHOM CIYKOBI, MyTEM J€3epTUPCTBA, OYyAYT MPOUCXOAUTb.
[lockonbKy psil  HEraTUBHBIX  (PAKTOPOB  BIMAIOMIMX HA  COBEpPUICHUE
BOCHHOCITY>KalllAMU ~ JTaHHBIX IPOTUBOIPABHBIX JEHUCTBUI  CYIIECTBYET U
IOJIHOCTBIO HE MOJKET OBITh YCTpaHEH (mpumep — Aeopmalius MpaBOCO3HAHUS,
HAaCUJIbCTBEHHBIE JIEMCTBHSI 10 OTHOIIEHUIO K BOEHHOCIYXXAIleMy B psaax

Poccuiickoit apmMuu u ap.)

3.4 Crarpg 339. VKIOHEHHME OT WCIIOJIHEHUS OOS3aHHOCTEH BOECHHOU

CITY>KOBI ITyTeM CUMYJISIIUNA O0JIC3HU WM UHBIMH CTIOCOOaMM

KoMMmeHnTHnpyemas ctaThsl yCTaHABIMBAET YTOJIOBHYIO OTBETCTBEHHOCTh KakK 3a
BpEMEHHOE YKJIOHeHHEe (4. 1), Tak W 3a MOJIHO€ OCBOOOXAeHHEe (4. 2) oT
UCIIOJTHEHUSI 00s13aHHOCTE BOEHHOM CITY>KOBI MyTeM CUMYJSLUU OOJE3HH WIIH
NPUYUHEHUSI KAaKOTO-TMOO TOBpEXKACHUS  (YICHOBPEAUTEILCTBA), IOJJIOTa
JIOKYMEHTOB WJIM MHOTO OOMaHa.

Panee nelictBoBaBmas cr. 249 YK PCOCP 1960 r. mpemycmarpuBaina
YrOJIOBHYIO OTBETCTBEHHOCTH: 3a YKJIOHEHHWE BOCHHOCIYKAIETO OT HECEHUS
00s3aHHOCTEM BOEHHOM CIYKObI TMyTeM TMPUYUHEHUs cebe Kakoro-janbdo

MMOBPCIKACHHUA (‘-IJIGHOBpCI[I/ITeJIBCTBO) WM IMYyTEM CHMYJIAINHA 6OJ'I63HI/I, moajaora

1
CBomnbie cratuctuyeckue cBeneHus CyneOHoro pemapramenta npu BepxoBanom Cyme
Poccuiickoit denepanyu, o cocrosanu cynumoctu B Poccuu 3a 2014 rop
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JIOKyMEHTOB WJIM WHOTO OOMaHa; OTKa3 OT HECEHUs OO0S3aHHOCTEH BOCHHOU
cinyx0bl. NHaue — Oonee y3k0 — (HOpMyIUpyeT OCHOBAaHHME HAKA3yeMOCTH 3a
JaHHOe TmpecTtyruieHue cT. 339, o0O0bsBissS TaKOBBIM JIMIIb  YKJIOHEHHUE
BOCHHOCJIY)KAIIIETO OT WCHOJHEHUS OOS3aHHOCTEH BOCHHOW CIIYXKOBI ITyTEeM
CUMYJIALIMK  OOJIe3HM, TPUYMHEHUS cebe  Kakoro-aubo  MOBPEXKACHUS
(4IICHOBPEIUTENHCTBO), MOJIOTa IOKYMEHTOB MJIM HHOTO OOMaHa.

[To 4. 1 cr. 339 xBanupuIUPYIOTCA IEHCTBUS BOCHHOCITY)KAILETO, E€CIH
YCTaHOBJICHO, YTO OH MpECieOBaI 1I€Jb BPEMEHHO YKJIOHHUTHCS OT HCHOJHEHHUS
00s3aHHOCTE BOEHHOW CIyX OBl (HampuMep, IyTEM CUMYJSIUU OOJIE3HU
OCBOOOJIUJICA OT 3aCTYILJICHUS B Kapayn).

Ecnu ke 1enbi0o BHHOBHOTO OBLJIO TMOJHOE OCBOOOXKJIEHHE OT BOEHHOM
CITY>OBbI, TO TaKue JEHCTBUS KBATU(UIIMPYIOTCS 10 4. 2 KOMMEHTUPYEMOU CTaThH.

B Tex cnyuasix, korja JMII0 COBEpIIACT MEepeUrciieHHbIe B ¢T. 339 neicTBus C
1[EJIbI0 BPEMEHHO YKJIOHUTHCS OT UCIOJIHEHUS OOS3aHHOCTEH BOEHHOM CIIyXOBbI,
HO B CWIy Kakux-IM0O OOBEKTUBHBIX OOCTOSITENILCTB JTH  JICUCTBUS
OOyCJIOBIMBAIOT YBOJBHEHHUE €r0 C BOCHHOW CIY>KOBI (Hampumep, pa3BUTHE
3a00JiIeBaHUsl BCJICACTBUE MPUYMHEHHON TMIPU YJICHOBPEIUTEIHLCTBE TPABMBbI
MPUBOJUT K HETOJHOCTU K BOCHHOM CITy0€ 10 COCTOSIHUIO 3/I0POBbsI), COJIETHHOE
TaKXKe MOJISKUT KBandukanuu 1o 4. 1 cr. 339.

Ecnu nuuo mpecneoBalio 1€Nb MOJTHOCTBIO OCBOOOAMTHCS OT HCIOJHEHHS
00s3aHHOCTEM BOEHHOM CIIY>KObI, OJHAKO TMPU OTOM TMPECTYIJICHUE HE OBLIO
JIOBEJCHO [0 KOHI[Aa MO HE 3aBUCALIUM OT HEro OOCTOSITENbCTBAM, COJIEIHHOE
cneayet kBanuduimponath 1o 4. 4. 1 wiu 3 ¢t1. 30 u 4. 2 ct. 339 YK. Hanpumep, B
ciydae OOHapyXeHus y JHulla OpyIus WU CPEACTBAa JMJIS COBEPIICHUS
YJICHOBPEAUTEIHCTBA UX TMPUUCKAHWE KBaTU(DUIMPYETCS KaK MPUTOTOBJICHHE K
YKJIOHCHUIO OT WCIOJMHEHHUS OOsI3aHHOCTEH BOEHHOW CIYXKOBI yKa3aHHBIM
criocobom. Ecii moior JoKyMeHTOB, HA OCHOBAaHUHM KOTOPBIX JIMIIO TOJIEKAIIO
JIOCPOYHOMY YBOJIbBHEHHUIO C BOGHHOU CITY>KObI, ObLJT OOHApYEH KOMaHIOBaHUEM,
CONICSTHHOE CIIeyeT KBATH(PUIIMPOBATh KaK TOKYIIEHWE Ha TMPECTYIUICHUE,

MpeyCMOTPEeHHOE 4. 2 cT. 339.
71



[IpectymieHrne CKOHCTPYHPOBAHO Kak (hOpMajbHBIA COCTAB, BCIAEACTBHE YETrO
SBIISIETCS. OKOHYEHHBIM C MOMEHTa YKJIOHEHHS OT HCIIOJHEHUS O0sS3aHHOCTEH
BOEHHOM CIIyXObl, T.e. C MOMEHTa, KOrJa KOMIIETEHTHbIE OpraHbl, Oyay4H
BBEJICHHBIMU B 3a0IyKI€HHE, NPUHUMAIOT pEHICHHE O BPEMEHHOM WIIU
MOCTOSIHHOM OCBOOOJKJIEHUM BOECHHOCTY’KAILETO0 OT HCIOJIHEHUs 00s3aHHOCTEN
BOEHHOU ciy>k0Obl. B 3TO#l CBsi3W coBepllieHHE JIMIIb YJICHOBPEAUTEIbCTBA WITU
oOMaHa clelyeT paccMaTpuBaTh Kak MOKYIIeHHE Ha 3TO npecTyruienue. He moryr
paccMaTpuBaThbCid B KaueCTBE OKOHYEHHOTO MPECTYIUICHUS TaKKe CHUMYJISIUS
00JIE3HH WM MHOW 0OMaH, He MpuBeIUINE K (PaKTHUECKOMY OCBOOOXKIACHHUIO OT
WCIIOJTHEHUSI 003aHHOCTE BOCHHOM CITYKOBI.

Haubonee ci0XKHOM W OTBETCTBEHHOM SIBISETCA CYIEOHO-MEIULIMHCKAS
OKCIIEpPTH3a TPHU TOJO3PEHUM HA CHUMYJSIHUI0 M arrpaBaluio 3a00JIeBaHUH.
Haubonbiiee cy1e0HO-MEIUIIMHCKOE 3HAUEHUE UMEET CUMYJISILIMS 3a001€BaHU.

Bo3moxHa cumynsuus pas3inyHbIX OOJIE3HEHHBIX COCTOSIHMWM, B OCHOBHOM
XapaKTePU3YIOMINXCs CYOBEKTHUBHBIMA CHMIITOMAMH M TPYAHO MOAJAOLINXCS
OOBEKTUBHOM JMATHOCTHKE, & TaKXKE OTIEIbHBIX CHMIITOMOB TOTO HWJIM WHOTO
3a0oneBanus. [Ipm 3TOM CHUMyNIHPYIOT Kak OCTPO BO3HHUKAIOUINE CHMIITOMBI
(HampuMep, CepACUYHBbI TPHUCTYIl C apUTMHUEH, KOTOpash MOXKET ObITh BbI3BaHa
npueMoM OoNbIIUX 703 Kode WM 4as, HAacTos Tabaka), TaKk W MPOSIBICHUS
XpOHUYECKHX 3a00JIeBaHM, MPOTEKAIONINX C TEPUOAUYECKUMHU OOOCTPEHUSIMU
(TyOepKyIie3 Jerkux, si3BeHHas 0O0JIe3Hb KETyJKa U JIBEHAAIATUIIEPCTHON KHUIIIKH,
AIUJIETICUSI U JIP.).

OT cumymssnuu HEOOXOIUMO OTJIMYaTh arrpaBallii0 — TPEYBEITUYCHHUE
TSKECTH JEHCTBUTENBPHO HMEIOLIErocss KaKOro-To JIETKOro 3a0oJjieBaHUsl WU
IpEyMEHBIIICHUE PE3yIbTaTOB JICUCHUSI.

He cnenyet myTath CUMYJISIMIO C HCKYCCTBEHHO BBI3BAHHBIMH 3200JIEBAHUSIMHU
U 00JIE3HEHHBIMU COCTOSIHUSIMH, a TAKXK€E C YWICHOBPEIUTEIIbCTBOM.

UneHOBpEIUTEILCTBOM Ha3bIBACTCSl MPUYMHEHHE BpeJa CBOEMY 3II0OPOBBIO C
HENbI0  YKIOHEHHMS OT HECeHHS  OOsI3aHHOCTEH  BOMHCKOM  CITYXOBI.

qJ’ICHOBpCI{I/ITCHBCTBO MOXET OCYHICCTBJIIATHCA IIyTEM HaHCCCHUA cebe
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MEXaHUYECKUX TIOBPEKICHUN (OTHECTPENbHBIM OPYKHEM, OCTPHIMH H TYIBIMHU
MpEeIMETaMM), TIOCPEACTBOM MCKYCCTBEHHO BBI3BAHHBIX OOJIE3HEHHBIX COCTOSHUMN
WIN YTSDKEJICHUs YK€ MMEIOIETOCs] paccTporcTBa 3/10poBbs. Eciu Bpen cBoemy
3I0POBBI0 TMPUUYUHSAETCS HE C TIEIBbI0 YKIOHCHUS OT HECEHHS OO0sI3aHHOCTEH
BOMHCKOW CITY’KOBbI, TO TOBOPSIT O CAMOIOBPEXKACHUSIX (HANpUMeEp, HaHECEHUU
CCaJIiH WJIM KPOBOMOJITEKOB C LIETBI0 CUMYJISIIIUU pa300MHOT0 HAMAJCHU ).

CuMynsiuus MCHUXWYECKHX PACCTPOMCTB — BOCHPOMU3BEACHHE C DPA3TUYHON
CTETNIEHBIO TOCTOBEPHOCTH CUMIITOMOB MCUXMUYECKOU 0O0JIE3HU, OTCYTCTBYIOIIUX B
JNEHCTBUTETHLHOCTH. VICTHHHAs CUMYyJANMs BCET/Ia HOCHUT YMBINUICHHBIA U
IeJICHANPABICHHBI XapakTep. [IposBIIeHUsT CUMYISIITUN pa3HOOOpPA3HBI, T. K. UX
omnpenensieT 0oapIoe  4yuciao  (GaKTOpPOB: OCBEAOMIIEHHOCTH B 001acTH
TICUXUATPUUECKNX 3HAHWW, HAOIOICHWE 3a TOBEJACHHEM W BBICKA3BIBAHHSIMHU
OKPYXAIOIUX TCUXUYECKH OOJBHBIX, OTJCJIbHBIC PEIUIUKH MEIEepPCoHaa,
OBITYIOIIME B OOIIECTBE MPEACTABICHUS O CUMIITOMAaX MCUXHUYECKUX OOJe3Hel U
np. Ha mposiBieHus UCTUHHOM CHUMYJSIHAM HAKJIAJbIBAET ONPEACICHHBIN
OTIIEYATOK JIMYHOCTh, €€ XapaKTEPOJOTHYECKUE CBOMCTBA (CIOCOOHOCTH K
MOJIpaXKaHUI0, BOOOPaKCHME, BBIICPIKKA, IEICYCTPEMIICHHOCTh W JIp.), a TaKkKe
YPOBEHb MHTEJUIEKTYaJILHOTO PA3BUTHS U KU3HEHHBIN OIBIT JIMIIA, TPUOETaroiero
K CUMYJISIIUH.

OOBIYHO CUMYJIHPYIOT T€ MPOIYKTUBHBIC MCUXOMATOJOTHUYECKUE CHMIITOMEI,
KOTOpbIE HE TPEOYIOT OONBIIMX MCUXUYECKUX U (DU3UUECKUX YCUIIUUA U BMECTE C
TEM MOTYT JIETKO TOBTOPSATHCS: BSJIOCTh M OJHOOOpa3HOE IMOBEICHUE, OTKAa3 OT
elbl, HEIOCTYITHOCTh, MYTHU3M, OTJACIIbHBIC TaUTFOIMHATOPHBIC HAPYIICHHS
(BBICKA3BIBAaHUS O CIYXOBBIX OOMaHaX, «rojiocax», BUJICHHX), OpelIoBbIC HJCH
(«ImemgyTes», «CMOTPAT», «XOTAT OTPaBUTB» W T. MA.). Pexe cUMymHpyroT
CUMIITOMBI, TpeOyromue OONBIIOro (PU3NYECKOTO0 U MCUXUYECKOTO HANPSDKCHHS,
pedenBUrateaTbHOe  BO30YXKIEHUE, CTYNOPO3HBIE COCTOSIHUS, BBIPAKCHHBIC
ad(EeKTUBHBIE HAPYIICHUS, PACCTPOWCTBA MbIILIeHUA. Cpenu CHMYIUPYEMBIX
HETaTHUBHBIX CHMIITOMOB Yallleé BCETO0 HAOIIOJAIOTCS JKaloObl Ha pPacCTPOMCTBO

IMaMATH, BBICKA3bIBAHUS, XAPAKTCPHBLIC JII OMOIMOHAJIBHOTO OCKYIACHUA («BCC
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0€3pa3InYHOY», «HET MPUBA3AHHOCTEI), CHUKEHHE YHEPreTUYECKOTO MOTeHIINaa
u T. 1. llepBoHadanbHO CHUMYJSLUS TCUXMUYECKUX PACCTPONCTB OTIMYACTCS
BBIPA3UTEIBHOCTHIO, W3MEHUYMBOCTBIO TMPOSBICHUM, KOTOpbIE B JalibHEUIIEM
OJEAHEIOT U CTAHOBSTCS Bce Oosee ogHooOpa3HbIMH. [Ipy UCTUHHON CHUMYIISIIIH
BO3MOXHBI OJIHOBPEMEHHO CHUMYJISIIIMA aHAMHE3a W CHUMYJSILIUS TCUXHUYECKOTO
COCTOSIHHUSI.

[Ipectymiienne mpU3HACTCS OKOHYEHHBIM B MOMEHT, KOTJIa KOMAaHIUP
(Ha4aTBHWK) WM OpraH, BBEJACHHBIC B 3a0JyXJICHUE, MPUHUMAIOT PEIICHHE 00
OCBOOOXKJICHUH BOEHHOCIYXAIIEro OT MCIIOJHEHHUSI OO0S3aHHOCTEH BOEHHOM
ciyk0bl. Ecnm pelieHne He MpUHATO, BAHOBHBIN W300JMYEH 10 MPUHATHS 3TOTO
pelIeHus, AEUCTBUS €ro KBAIM(QULIUPYIOTCSA KaK MOKYIIEHUE Ha IPECTYIICHUE.

CyObeKkTuBHasE CTOpPOHA XapaKTepU3YeTCs TMPSMBIM YMBICIOM U  LEJIbIO
BPEMEHHO WJIM IMOCTOSHHO YKIJIOHHUTBCS OT MCIIOJIHEHUS BCEX MJIIM HEKOTOPBIX
00s13aHHOCTE BOCHHOM CITYXOBI.

CyObeKkT mpecTymieHUS - BOEHHOCTYXKAIlMil pSIOBOTO W CEPXKaHTCKOTO
(CTapIIMHCKOI0) COCTaBa, MPANopIIMK, MUUMaH U JHUIO O(pULEPCKOro COCTaBa, a
Tak)Ke€ BOCHHOOOSI3aHHBIH, MPU3BAHHBIN Ha BOCHHBIE COOPBHI.

[To 4. 1 c1. 339 YK PO nomnexut kBanudukauu BpEMEHHOE YKIOHEHHE OT
UCIIOJTHEHUS 00513aHHOCTEN BOCHHOM CIIy>KObl YKa3aHHBIMHU B TUCIO3UIIMM CTAThU
crocobamu, B CBA3M ¢ TeM 4TO B 4. 2 cT. 339 YK P® npsamo roBopurcs o AesiHUH,
COBEpIICHHOM B LENAX OCBOOOXKIEHHUS OT HCIOJHEHHUS 00s13aHHOCTEH BOEHHOMU
ciy0b1 BoBce. Ilpencrapisiercss 060cHOBaHHOM KBanudukaiusa mo 4. 1 ct. 339
VYK P® cnydaeB HE3aKOHHOTO OCBOOOXKACHHUS OT MCIIOJHEHHUS HE BCEX, a JIUIIb
HEKOTOPBIX 00s13aHHOCTEH BOEHHOM CIY»KObl HE3aBUCUMO OT TOTO, COBEPIICHBI
OHM B IENSIX BPEMEHHOTO WM TIOCTOSHHOTO YKJIOHEHHUS OT HWCIOJHEHHsS STHX
00s13aHHOCTEH.

Nuoit oOMaH Kak croco0 YKJIOHEHUSI OT UCTIOTHEHHS 00sI3aHHOCTEH BOEHHOM
CIIy’)KOBI MOXXET COCTOSITh B COOOIICHHH KOMAaHIOBAHHUIO 3aBEAOMO JIOKHBIX
CBeAICHUI O (aKkTax, COOBITUAX WU OOCTOSITENbCTBAX, KOTOPbIE O0YCIOBIMBAIOT

OCBOOOXKICHHE BOEHHOCIYXKAIETO IMOCTOSHHO WM BPEMEHHO OT HCIIOJHEHHS
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BCEX HWJIM HEKOTOPBHIX 00S3aHHOCTEH BOCHHOW CIyXObl. TakoBBIMH MOTYT OBITh
cllydad COOOILEHUS KOMaHIUpPY (HaualdbHHUKY) JIOXKHBIX CBEJCHHI O BO3pacTe, O
HaJIMYUM BBICIIETO OO0pa3oBaHUs, KOIJAa TakuM 0Opa3oM BOECHHOCTY>KalUui
IOOUBACTCS JOCPOYHOTO OCBOOOIKICHHS OT BOCHHOM CITYXKOBI 10 IPU3BIBY). "

VYKIIOHEHHE OT BOGHHOU CITY>KObI Kak rpyObIil JUCIUIUIMHAPHBIN TPOCTYTIOK HE
COJIEPKUT yKa3aHUI Ha Kakue-1u0o CcrocoObl, MPUMEHsIEMbIE MPABOHAPYIIUTEIEM
JUIsl cCOBEpLIEHUS YKJIOHEHHUs. [1o3ToMy B JaHHOM cilydae YKJIOHEHHE OT BOCHHOU
CiykO0bl OyzneT Oojiee HIMPOKUM IOHSATHEM IO OTHOIICHHIO K YKJIOHEHHIO OT
BOGHHOW CHYKObl Kak mnpectymieHuto. CrnocoObl YKIOHEHUs, yKa3aHHbIE B
aucnosuiuu - ct. 339 YK P®, Oyayr oTrpaHu4yuBaTh MPECTyIUICHUE OT
JUCHUILUIMHAPHOTO TPOCTYIIKA.

Otmuuwne ct. 339 YK PO ot ct. 249 YK PC®OCP 3akmaroyaeTcss B TOM, 4TO B
HEll OTCYTCTBYET OTBETCTBEHHOCTb 3a COBEPIUEHUE NPECTYIUICHU B BOEHHOE
BpeMs win OoeBoit oOctaHoBke, a 4. 3 cT. 331 YK P® omnpenenser, uro
paspenieHue JaHHOTO BOIPOCa OIpEAeNsieTcsl 3aKOHOJaTenbcTBOM Poccuiickoi
denepauy BOEHHOIO BPEMEHM, KOTOPOIO, K COYKaJEHUIO, JO HACTOSILEro
BPEMEHU HET, XOTS MNOTPEOHOCTh B HEM HMEETCS, O YE€M CBHUJETEJIbCTBYET
MpaKTHKa BeJeHHs 00eBbIX NeicTBuil B Ueune.

Kpome Toro, ananuz ct. 249 YK PCOCP u cr. 339 YK P® noka3biBaeT, 4To
HblHe nedctByromuid YK oTnuuaercs Oosiee MATKMMH BUAAMHU HakKa3aHW 3a
YJIEHOBPEIUTENBCTBO, a Takke B YK P® OTCyTCTBYeT paHee CyILIECTBOBABIIUIA
CIocO0 COBEpUICHUSI YKIOHEHHUSI - OTKa3 OT HECeHUs OO0A3aHHOCTEM BOEHHOM
CITY>KOBI.

PaccMoTpuM HECKOJIBKO MPUMEPOB KBATU(PHUKAIIUNA paCCMAaTPUBAEMOM CTAThH.

Opranamu npenaputenbHoro cienctsusi Eropos M.B. oOBuHseTCSI B TOM, 4TO
OH, eJas BPEMEHHO YKJIOHHTHCS OT UCIOJHECHUS OO0S3aHHOCTEH BOCHHOM

cyx6b1, JA.MM.ITTT oOpaTuics K KOMaHIOBAaHHWIO BOWMCKOBOW dacTu No C

! Boenno—yronoBHoe npaBo: yueOHuK / mof pea. X.M. Axmermuna, O.K. 3arenenuna; npeauci.
A S.IlerpouenkoBa. BoeHHslil ynuBepcuteT. M.: 3a mpaBa BoeHHOCHyxaux, 2012. C. 91
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panopToM O MNpeAocTaBleHWH emy otiycka 3a 2018 rom c ykasanuem Mecrta
MPOBCACHUS OTIIyCKa B TOPOJC <agpec>.

[Ipukazom komanaupa BoiickoBoid yactu Ne or JA.MM.ITIT Ne Eropomy
M.B. 6pUT IpeIOCTaBIEH OTIYCK <JaHHBIE U3BSTHI> BKIIOUYUTEIBHO, B TOM YHCIIE
14 cyTok st mpoe3ia K MeCTy IMPOBEICHHUSI OTITyCKa U 00paTHO.

Opnnako EropoB M.B. x mecTy mpoBeleHUs OTIyCKa HE yObUI, a MPOBOIUI
BpeMs IO CBOEMY YCMOTpEeHHIO B ropojie llckose. B mepuon, mpemocraBieHHbIN
JUIS TIpoe3a K MecTy mpoBejaeHus: otmycka u obparno, JJA.MM.ITTT Eropos
MN.B. B BOMHCKYIO 4YacTb HE€ MpUOBIBaAT W OOS3aHHOCTH BOEHHOW CIYX OBl HE
VICTIOJTHSIL.

[Tocne npubbiTuss u3 ornycka JJA.MM.ITTT Eropos W.B. mnpencraBun
KOMaHJIOBaHUIO OTITYCKHON OWJIET C COJEpKAIIMMUCS B HEM 3aBEAOMO JOKHBIMU
CBEJICHUSIMU O MPUOBITUM B BOCHHBI KOMHCCApUAT ropoja <JaHHBIE U3BATHL> U
00 yOBITHH U3 HETO.

Jannble npeiicteus Eroposa M.B. opranamm mpeaBapuTENbHOTO CIEACTBUS
BepHO KBaymduiupoBansl 1mo 4.1 c1.339 YK PO, a mnpeabsBieHHOe emy
OOBHHEHHE MOATBEPKAEHO COOPAHHBIMU MO YTOJIOBHOMY JETY JOKA3aTeIbCTBAMH.

B xone cynebnoro 3acemanusi ooBuHsieMblii Eropo U.B. u ero 3ammrHuK-
anBokat CokonoB A.C. mMpocuiau NPEKpaTUTh YrOJIOBHOE JI€JI0 C HAa3HAUYCHHEM
Mepbl YrOJIOBHO-TIPABOBOTO XapakTepa B BUAE cyAeOHOro mrpada B CBSI3H C
3arJIa)KMBAHUEM Bpela, MPUYUHEHHOI'O MPECTYIUIEHUEM, IIyTEM MEPEYUCICHUS HA
cuer OKVY «VYmpasnenue ¢unancoBoro ooOecrieueHuss MuHuctepcTBa 00OpOHBI
Poccuiickoit denepannu no IlckoBckoit 1 HoBropojackoit o6macTsiM» JTEHEKHBIX
CPEACTB B CUET BO3MEIICHUS MOJYYEHHOIO UM JIEHEKHOT'O TOBOJIBCTBUS B IIEPUOL
YKJIOHEHHS OT MTPOXO0KJI€HUSI BOGHHOM CITYOBI.

Cya mnosiaraeT BO3MOYKHBIM IPEKPATUTh YIOJOBHOE JEJII0 B OTHOLICHHUH
Eroposa MN.B. ¢ Ha3HaueHHEM €My MEpbI YTOJOBHO-IIPABOBOIO XapaKTepa B BUJIE

cyne6roro mrpada B coorerctBuu ¢ 4.1 cr. 104.4 YK PD.!

! Mocranosnenne Ne 1-49/2019 TIckoBCKOro rapHU30HHOTO BoeHHOTO cyna // CyneOHble u
HOopMaTuBHBIE akTel PO — https://sudact.ru
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[IpuBenem BTOpOl MOAPOOHBIN mpuUMEp KBATM(PHUKAMK U3 TMPUTOBOPA
Hanp4rKCcKOro rapHU30HHOTO BOEHHOTO CY/a.

Tak, CaMoiI0B yObLT U3 BOHCKOBOM "acTu No, TUCIOIMPOBAHHON B <aJpec™>,
B IPEIOCTABJIEHHBIE IO €r0 panopTaM OCHOBHOM OTHycK 3a 2017 r., yBenIn4YeHHbIN
Ha JIONOJIHUTEIbHBIE CYTKM OTAbIXa 3a 2016 T., U NEpBYH 4YacTb OCHOBHOIO
ormycka 3a 2018r., o011el mpoaoKUTEIBHOCThIO 60 CYTOK.

I[Ipy >3TOM  KOMaHIOBaHMEM BOMHCKOM yactu CamoilsioBy  ObLIM
IIPENOCTABIIEHbI | SCYTOK MJI CIENOBAaHUS MTOE3I0M K MECTY IPOBEICHUs OTIIyCKa
B <azpec> U 00paTHO, B CBA3M C YeM CPOK NMpuObITHs CaMONUIOBa K MECTY CITYKObI
u3 otmycka owu1 ycranosieH JIJJI.MM.ITIT

CaMoilnioB, »enass OTOOXHYThb, B LEISAX BPEMEHHOIO OCBOOOXKIEHHUS OT
VCITOJIHEHHSI 00s3aHHOCTE BOCHHOMW CITy>KObI TyTeM 0OMaHa, KOTOPbIM BbIPa3uICs
B COKPBITUM OT KOMAHJOBaHHsS HAaMEpPEHUs CIeAoBaTb B OTIIyCK HE
KEJIE3HOJOPOKHBIM TPAHCIIOPTOM, Kak 3TO OBUIO MPENYyCMOTPEHO IPUKAa30M
KOMaHJMpa BOMHCKON 4YacTH, a CaMOJETOM, (DAKTUYECKH 3aTpaTHi Ha JIOPOry K
MECTY IIPOBEJEHUS OTITyCKa U 00paTHO 4CYyTOK.

I[Ipu »ToM octaBmmecs 11 cyTok, NpegOCTaBIEHHBIE €My Ha JOpOry,
CaMOIIOB MpPOBEN IO CBOEMY YCMOTPEHHIO, B MEIHWIMHCKUE YUYPEXKICHHS, a
TaK)X€ B OpraHbl TOCYJJapPCTBEHHOM BIACTH M BOEHHOI'O YIIPABJIEHUS B 3TOT MIEPUOJ
HEe oOparancs.

JIAMMITIT CamoitioB npuObUI K TIOCTOSHHOMY MECTY CIY>KOBI B
BOMCKOBYIO 4acTh Ne ¥ MPpUCTYNUI K UCMIOJIHEHUIO CITY)KEOHBIX 00s3aHHOCTEM, ueM
€ro HE3aKOHHOE HAaXO0KJEHNUE BHE BOMHCKHX MTPABOOTHOIIEHUH ObLIO MPEKPAaIIeHO.

OueHnB B COBOKYITHOCTH HCCJEJIOBAHHBIE JIOKA3aTENIbCTBA, CYJ INPU3HAET
yCTaHOBJIEHHbIM, uTO (CaMoioB, Oyaydd BOEHHOCIYXAIIUM, COBEPIINII
YKJIOHEHHUE OT UCHIOJHEHUS 0053aHHOCTE BOEHHON CIyXObI ITyTeM HHOTO OOMaHa,

¥ [OATOMY cozestHHoe CaMoiinoBsiM ¢y kBamuduuupyer mo 4. 1 cr. 339 YK Pd.*

! TIpurosop Ne 1-52/2018 HajbuMKCKOro rapHH30HHOTO BOEHHOTo cyiaa // CymeGHble u

HOopMaTuBHBIE akTel PO — https://sudact.ru
77



Takum o0Opa3zom, 00BEIMHAET BCE 3TU MPECTYIUICHHS] TO, YTO CYIIHOCTBIO
IPECTYIHOIO OE31EHCTBUSA 3/1€Ch SIBJIACTCA YKIOHEHHE OT MPHU3bIBA HA BOCHHYIO
ciyx0y. I'paxk1aHiH pa3NTuYHBIMKU CIIOCOOaMH HE IPUHUMAET y4acTHE B BOCHHOMU
nesrenbHocTH. OH 0e3eHCTBYET MO OTHOIIEHUIO K MPOXO0KJIECHHUIO Ha BOCHHYIO
ciyxk0y, B TO BpeMs Kak 3akoH TpeOyeT OT Hero KOHKPETHBIX JACHCTBUMU.
3akoHOJIaTeNh TPSIMO YKa3bIBAET Ha KOHKPETHBIE JEHCTBUSA, KOTOpPbIE O0O0s3aH
BBIMIOJHUTD TPAKIAHUH MPH MPOXOXKIEHUU BOCHHOUM ciykObl. Eciu rpaxmanvx

YKIIOHACTCS OT BBIIIOJIHCHHA 3TUX I[GﬁCTBHﬁ, OH COBCPIIACT IMPCCTYILJICHUC.
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3AKJIFOYEHUE

[ToaBOS UTOrO MCCIENOBATENBCKOW pabOThI, MOYKHO 3aKIOYUTh, YTO BOCHHAS
ciy0a uMeer OONbIlIOE 3HAYCHHE IS KU3HU M CYIIECTBOBAHUS TOCYJapCTBa.
Boennas ciyx0a siBiseTcs 0coObIM BUIOM TOCYJapCTBEHHOM CITy»KObI, CO CBOUMU
OCOOCHHOCTSIMU M Tpu3HaKaMu. [losiBIeHWEe BOEHHOU CIy>KObl HEpa3pbIBHO
CBSI3aHHO C BOEHHBIM 3aKOHOJATEIbCTBOM, KOTOPOE B CBOIO OYEPE/b HANIPABIECHHO
Ha yCHJIEHHE 000POHOCTIOCOOHOCTH CTPaHbI, OCHOBOI KOTOPO SIBISIETCS MOPSIOK
MIPOXOKJIEHUS BOEHHOM ciykObl. HapyiieHus HampaBieHHbIE Ha MPOXOKIACHUS
BOCHHOM CITYy>KOBbI CO3/1al0T OMACHOCTbH JjIsl 000POHOCTIOCOOHOCTH TOCYIapCTBA.

[IpecTymienus, cCBSI3aHHbBIE C YKIOHEHUSIMU OT BOCHHOW CIYXKOBbI, 3aHUMAIOT
JIOMUHHUPYIOIIEE MOJ0KEHUE B CTPYKTYpE MpeCcTYyNMHOCTH B BoopyxkeHHbix Cuitax
U ApYyTUX BOMHCKHX (hopmupoBanusx Poccuiickoii @enepanuu.

JIOBOJIBHO Ba)XXHbIM MOMEHTOM SIBJISIETCS CTAHOBJICHME BOEHHO-YTOJOBHOIO
3aKoHoAaTenbCcTBA B Poccun. E€ pa3BuTue mpoaBUranaoch MOMYTHO C BOMHAMH U
PEBOJIIOLUSIMUA, OHO COBEPUIEHCTBOBAJIOCh U BHJIOM3MEHSIOCH, J00aBIISIUCH
HOBBIE CYOBEKTHI IPECTYIUICHUH, MEHSIach M KBaM(UKaIus npectymieHuid. Bech
npoiecc GopMUPOBaAHUS BOEHHO-YT'OJIOBHOTO 3aKOHOJATENbCTBA HAMU TaK K€ ObLI
n3yuyeH. Kak Mbl BbIIENSIM paHEe, TJIaBHBIMH STallaMd B Pa3BUTHH SBIISIIOTCS:
ClTy>)keOHBbIE MPECTYIUICHHUs] TI0 3aKOHOJATeNbCTBY Iapckoi Poccum; ciryxeOHble
MPECTYIJIEHUS IO COBETCKOMY YIOJIOBHOMY 3aKOHOJIATEIbCTBY; MPECTYIUIEHUS MO
COBPEMEHHOMY YTOJIOBHOMY 3aKOHOAATENbCTBY Poccun.

B mHacrosimiee ke BpeMs YKJIOHEHHE OT MPOXOXKIACHUS BOCHHOW CITY>KObI
BBIICJISIETCSI B NPECTYIUICHUSX, YKa3aHHbIX B riaBe 33 VYToJoBHOro Kojekca
Poccuiickoit @enepainuu, moj crarbsiMu 337-339, a Tak e cratbeit 328 YK PO.

Knaccudukanus mnpecTtymiaeHuid — 3TO JEJICHHE BCeX MPecTyIUICHUd B
3aBUCUMOCTH OT WX OOINECTBEHHOW OIMACHOCTM Ha pa3jMYHble KaTeropuu. B
3aBUCUMOCTH  OT  TOCTAaBJIECHHOM  3aJayd  BCE€  MPECTYIUIEHUS  MOTYT
KJIaCCU(UIIMPOBATHCS, (mompasiensThCsi)  HAa  TPYNNbl, 1O  Pa3HbIM

KJIaCCU(UKAMOHHBIM TMpu3HakaM. Bce mpecTymieHus HampaBlIeHHBIE Ha
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YKJIOHEHUE OT MPOXOXKIACHHUS OT BOCHHOW CIyX Obl MO (pOopMe BUHBI SBISIOTCS
YMBILIJIEHHBIMH.

Tak e He cTouT 3a0bIBaTh O BaXXHOM KJIACCU(UKALMOHHOM KpUTEPUU
KOTOPBIM B CBOIO OYe€peab SBISETCS XapakTep M CTENeHb OOIIeCTBEHHOMN
OITACHOCTH.

IIpaBunbpHas KBaJIM(hUKALIMS CILYKUT 00eCTIeueHUI0 HA3HAYCHHUS
CIpPABEAJIMBOIO HAKa3aHWs BUHOBHOMY, JOCTHIKEHHUIO LIE€JIEH HUCHpPaBICHUS H
IIEPEBOCIIUTAHUS OCYKJICHHBIX, a TAKK€ MPEIyNPEKICHUIO COBEPIICHUS HOBBIX
IIPECTYIUICHU .

KBanudukauuss mnpecTymieHuid umeeT OoJsiblIoe  OOIIECOLUABHOE U
MOJUTUYECKOE 3HAaYCHHE, OOYCIOBICHHOE NMPUMEHEHHWEM YrOJIOBHOTO 3aKOHA B
HEeSIX NPeAYNPERKACHUS NPECTYIHOCTH U COOJIIOICHHS 3aKOHHOCTH.

Hamu Obuin  mogpoOHO  paccMOTpeHbl  BONPOCHl 00  OCOOEHHOCTSIX
KBaJIM()MKALIMU [IPECTYIUICHUN IPOTUB YKIIOHEHHSI OT BOCHHOM CITYKOBI.

PaccmoTpeB  mopoOHO  OCOOEHHOCTM  KBaIM(PHUKAUMKA  IPECTYIJICHUH
HAIpaBJIEHHBIX Ha YKJIOHEHHWE OT NPOXOXKACHUS BOEHHOW CIIyXKObI, MBbI
MPEJIOKUIIA BHECTH PAJl U3MEHEHUS M0 COBEPILIEHCTBOBAHUIO 3aKOHOATEIbCTBA
B YrouoBHb Konekc Poccuiickonn denepanyu. Mpl cuntaeM 4TO B HACTOSILEM,
JEHCTBYIOLIEM 3aKOHOJATENIbCTBE HE XBAaTA€T HOPM PETYIMPYIOLINUX OTHOILIEHWUS,
CBSI3aHHBIE C COBEPUICHUEM IMPECTYIUICHUH MPOTUB YKIOHEHHS OT MPOXOXKICHHS
BOEHHOM CIIy>kObI B BOGHHOE BpeMsI 1M B 00€BOI 00CTaHOBKE.

OnHako Tpu BHECEHHMH MOJ00HBIX M3MeHeHul, B ['maBy 33 VK P®, a poBHO
ct.331, 337-339 YK P®, He ycTpaHUT MpoOJieMbl KaK COBEpPUICHUS JaHHBIX
NPECTYIUICHUH, TaK U UX KBaJTU(PUKALIUU.

Heobxoaumo oOpaTuTh BHUMaHUE MPU PACCMOTPE MPAKTUKH, YTO YCUIIUU
OpraHOB BOEHHOH MPOKYpaTypbl, KOMaHIOBaHHUS HEIOCTATOYHO, ITOCKOJIbKY
00JIbIII0e KOJUYECTBO COBEPIIAEMbIX BOCHHOCTYXAIMMU NPECTYIUIEHUN MPOTHUB
nopsiJIka TPOXOXKJIEHUS BOCHHOM CHyKObI B TOM 4ucie OOYCIIOBJIEHO
HEMOJrOTOBJIEHHOCTBIO MPU3BIBAEMBIX B apMUIO0 HU (PU3UYECKH, HU MOPAIBHO K

HCIIOJJHCHUIO BOMHCKOI'O JOJra, 3a4aCTyIO UM CJIIOKHO aJaliITUPOBATLCA K JKHM3HHU B
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apMeNCKOM KOJUIEKTHBE, OECIPEKOCIOBHO BBHITIOIHATH TPEOOBAaHUSI KOMAaHIUPOB U
HaYaJIbHUKOB, IPUHOPOBUTHCS K PACHIOPAIKY JHS.

CnoBowm, mpo0sieMa YKIOHEHUH OT BOCHHOM CIIy>KOBI SIBJISIETCSl aKTyaJIbHOM He
ToNbKO At Boopyxenubix Cuil, HO U Jyuis 0OIIECTBa B LIEJIOM, €€ PEIICHUE JHUIIb
MepaMHu YTroJIOBHO-TIPABOBOTO BO3JIEHCTBUS HEBO3MOXHO U TPEOYEeT COBMECTHBIX

YCHUJIUH.
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