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OTBETCTBEHHOCTb 3A YEMUCTBO U3 COCTPALAHUA:
HEKOTOPbLIE BOMNPOCbHI TEOPUU U NMPAKTUKWN

M. A. Nlopbamoea, H. U. LljunaHoea
HOxHO-Ypanbckuli eocydapcmeeHHbIl yHusepcumem, e. YenabuHck

B craree paccMaTpuBaroTCs mMpoOIEMBbl YTOJIOBHOW OTBETCTBECHHOCTH 33 YOHHCTBO,
COBEPIICHHOE IO MOTHBY COCTPAJaHH K IIOTECPICBIIEMY. ABTOPHI OTMCYAOT, YTO B
CBS3H C OTCYTCTBHEM B YTOJOBHOM KoAcKCe P® COOTBETCTBYIOMIEH CaMOCTOATEIBHOM
HOPMBI JAHHOE TPECTYIUICHHE B CyACOHOH NMPAKTHKE B OOJBINMHCTBE CIyUYacB KBAJIH-
(ummpyercst kak mpocroe youmiicteo mo 4. 1 ct. 105 YK P®, pexe — kak yOuiicTso 3a-
BCIOMO OCCHOMOITHOTO MOTEpIeBHICTO (M. «BY» 4. 2 ¢T. 105 YK P®). ABTOpamu yTBEp-
JKIACTCS, YTO B YCIOBIX MPOOETHHOCTH YTOJOBHOTO 3aKOHA YOUHCTBO W3 COCTPATAHHSI
JOJDKHO PACIICHUBATHCS KaK MPOCTOE YOMITCTBO JIHMIND IPH HAIWYHH IPOCHOBI TOTEP-
TICBIIETO O JHIICHUM Cr0 XKU3HHU, B CBSI3U C UM COOTBETCTBYIOINEE CMATHYAOIICE HAKA-
3aHAC 00CTOATSILCTBO (T «a» 4. 1 ¢r. 61 YK P®) mpemnaractca H3I0KHUTh KaK «CO-
BEPIICHUE TPECTYIUICHHS ... N0 MOTHUBY COCTPAJAHMS IO NPOCHOE IIOTEPICBILETO».
Ananm3 cyneOHOM MPAKTHKH ITOKA3aJ, YTO MOTHB COCTPAJAHHS YUHTHIBACTCS CyJaMH B
KA4eCTBE HE TOJBKO CMATYAIOIICTO, HO W UCKIOUUTEITLHOTO (CT. 64 YK P®) 00cTO-
TEJIBCTBA, YTO MO3BOJLIET MM HA3HAYATH HAKA3AHHE HIDKE HHU3IICTO Ipe/iena caHKuun. B
[EJLIX €IUHOOOPA3HOTO MPUMEHCHUS 3aKOHA aBTOPHI MPEAJIATAOT JOTIOIHATD YTOIOB-
HBIH KOACKC PO NMpHUBHIICTHPOBAHHBIM COCTABOM YOHICTBA M3 COCTPAJAHHUS MO MPOCHOES

NOTCPIICBLICTO.

Knrouesvie cnosa: ybouiicmso, npocmoe youiicmso, msjickoe youiicmeo, 76mana-
3Us, MOMUE COCHPAOAHUSA, HPOCLOA NOMEPNEGIIE20, CMAYAIOWee HAKA3ZAHUe 00-

CIosme1bCmeo.

MopanbHbie, peIUrHo3Hbe, (HUIOCODCKHUE,
MPABOBBIC U HHBIC ACTICKTHI YOUHCTBA U3 COCTpa-
JaHusE OOBIYHO PACCMATPUBAIOTCS YUCHBIMH IPH
HCCICAOBAHUH MPOONEeM SBTAHA3MH. |EpMHUH
«3BTaHa3usA» OYKBAIBHO O3HAYACT XOPOIIVIO,
JETKYI0 CMEPTh (OT TPEUECKOro €U — XOPOLIHH U
thanatos — cMepTh), HAMEPSHHOS YCKOPCHHE Ha-
CTYIUICHHS CMEPTH HEH3ICUYUMO OOJBHOTO C Lic-
JBbEO TIPEKPALICHHS €TO CTPAJAHUH.

[IpaBoBas oneHka YOHICTBA, COBEPLICHHOTO
[0 MOTHBY COCTPaIAaHHUS K MOTCPIICBIICMY, OCTa-
€TCS TMPSAMETOM OCTPBIX AMCKYCCHH HA IMPOTS-
JKCHUH HE OJHOTO croneTHsa. B oTaenbHbIC me-
PHOIBI 3aKOHOAATENb MpH3HABAT YOWICTBO W3
COCTpaJaHusl M MPUBHICTHPOBAHHBIM MPECTYII-
acuaueM (Yromosuoe Ymoxkenume 1903 roga), u
Jaxe HempectynHbeiM aesauem (YK PCOCP
1922 roaa). B ocHOBHOM K¢ JaHHBINA BUA yOUii-
CTBA B CAMOCTOSATEIBHBIH COCTAB HE BBLACISICH,
YTO CIIOCOOCTBOBAJIO U A0 CHX MOP CHOCOOCTBYET
HCOJHO3HAYHOU MO3HMLHH CYJOB IO BOIPOCAM
KBaTH(PHKAIKY 1 HAKa3yeMOCTH MOJOOHBIX Tpe-
crymaeHuit. CorjacHO ACHCTBYIOLIEMY YTOJIOB-
HOMY 3aKOHY MOTHB COCTPAaJaHHsI K MOTEPICB-
IeMy MOXKET OBITh MPHU3HAH JHIIb OOCTOATCIb-

CTBOM, CMATHUAOIMM Hakazanwe (m. «a» u. 1
ct. 61 YK PO).

Crenyer mpusHaTh, 4T0 (GOpPMATBHO YOUM-
cTBO 0€3HAJC)KHO OOIBHOTO MOTCPICBLICIO H3
COCTpaJaHusl K HEMY COACPKHT NPU3HAKH KBa-
TuQUIHPOBAHHOTO cocTaBa — yOWicTBO mMUa,
3aBEJOMO JUI BHHOBHOTO HaxoZsmerocs B Oec-
MOMOIITHOM COCTOsiHUHM (1. «B» 4. 2 ¢r. 105). U B
CYJACOHOW MPAKTHKE BCTPCUYAIOTCS PCIUCHUS C
mox00HOH KBanMupUKaLUCH.

Tax, npurosopom Kypranckoro obmactHoro
cyaa JIoOoB ObLT MPU3HAH BHHOBHBIM B YMBIIII-
JICHHOM TIPWYIMHCHUHA CMCPTH APYTOMY HCIOBC-
Ky, 3aBCIOMO A/ISI BUHOBHOTO HAXOJSALIEMYCS B
OecniomorHOM cocTosiiuu. M., cympyra Jlobosa,
CTpajana TSKETIbIM OHKOJIOTHYCCKHM 3aboneBa-
aucM. B kxonne 2010 roga coctosHME ¢¢ 300pO-
BbSl YXVJILIHIOCH, COMPOBOXKAAIOCH CHIBHBIMH
oomassmu. Beuepom 9 suaps 2011 r. M. ckazana
emy: «[Ipuaymmmm MEHS, g yKES HE MOTY MYUHUTBCS
ot 60m». YUTOOBI TIPEKPATUTD CTPATAHUS JKCHBI,
JloGoB cxasum e¢ mero mHypoM u 3aaymuia. Cyxa
HAIIC JOKAa3aHHBIM, 4TO yOmiictBo M. moacy-
JUMBIH COBEPINHI MO0 MOTHBY COCTPAJAHWS, BBI-
MONIHsSL €€ MpochOy O muineHuu skuzau. [lpum
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stoM JIo60OB moHMMAN, YTO MOTEPIEBIIAS B CHITY
TSDKETIOro 3200JICBAHUS HE MOXKET MEPEABHIaThCS
U HE OKKET €MY CONPOTHUBIICHHUE, TO €CTh HAXO-
quTcs B OecrioMoInHoM coctosinuu. [Toatomy cyn
kpamuruposan  coxaesHHoe  JIoOOBBIM  TIO
. «B» 4. 2 ¢T. 105 YK P® kak youiicTBo, TO €CTh
YMBIIUICHHOS MPHIUHCHUEC CMEPTH APYTOMY He-
JIOBEKY, 3aBEIOMO I BUHOBHOTO HAXOSIICMY-
ca B OECOMOIIHOM COCTOSIHUU. B cBs3u ¢ uc-
KIIOUHUTCIBHBIMA ~ OOCTOATECIBCTBAMH, — CBSI3AH-
HBIMH ¢ MOTHBAMH yOHICTBA, MPUTOBOPOM CyJa
JloboBy HazHaYCHO HAKAa3aHUE B BHJEC UYCTHIPEX
JeT THLICHUS CBOOOABI ¢ OTOBIBAHHEM B HCHpa-
BUTCIBHOH KOJOHHUH CTPOTOTO PEKUMA.

OxHako MBI TIONAracM, YTO B VCIOBHAX HPO-
OCTBHOCTH YIOJOBHOTO 3aKOHA PacCMAaTPHBAc-
MBIC TIPECTYIUICHHS JOJDKHBI BCE JK€ KBaTu(puIu-
poBaTbcd Kak TpocTeie yOwmiictBa — mo 4. 1
ct. 105 VK PO®. [lanHOE permeHme, MO HAMEMY
MHCHHUIO, SIBISCTCS CAMHCTBCHHO BCPHBIM U
COpaBEAIMBBIM, XOTS W HE BIOJHE COOTBETCT-
ByIOIIMM OYKBE 3aKkoHa. BmecTte ¢ Tem ais mpu-
3HaHMS YOUHCTBA U3 COCTPAAAHUS MPOCTHIM, & He
KBATU(UIIUPOBAHHBIM YOHHCTBOM HEOOXOAUMBI
JOCTATOYHBIE OCHOBAHMS, [IOATBCPIKIAFOIIUC
HAJIMYHE «U3BUHUTCIBHOTO» OOCTOSATC/IbCTBA.
Jns BBUICHEHHS 3THX OOCTOSTEIBCTB MPOBEIACM
aHanmM3 3JCMCHTOB M MPHU3HAKOB COCTaBa yOWI-
CTBAa MO0 MOTHBY COCTPAJAHHSL.

HenocpeacteeHHbiM  OOBEKTOM — JAHHOTO
yOMIACTBA SIBIICTCS KU3Hb MOTCPICBINCTO, Xa-
PAKTCPUCTHUKA KOTOPOT'O UMECT MPUHIMITUATBHOS
3HAYCHUE A1 KBanubukauyuy npecryineHus. [o
MHeHHI0 WM. A. ['fonnImaHoOBOH, «HOTEpPICBIIMMA
JIOJKEH OBITh OE€3HANEKHO OOJIbHBIM WA UHBIM
o0Opa3oM OOPCUYCHHBIM HAa CMEPTh YCIOBEKOM, K
TOMY JK€ HaXOAJIMUMCA B OCCIIOMOIMHOM CO-
CTOSHMH M WCHBITHIBAIOIINM HEIICPCHOCHMBIC
crpamanus» [4, ¢. 52]. B memom, cormamasce ¢
JAHHBIM OTIPEICICHHUEM, 3aMCTHM, UTO YKA3aHHUE
B HEM Ha MNPHU3HAK OCCIIOMOITHOCTH SBIISCTCS
JAUITHUM, TaK KaK MOTCPICBIINN HE 00s13aTCIBHO
JOJDKCH OBITh JINIICH BO3MOYKHOCTH OCO3HABATh
MPOUCXOASIICE WIN OKA3BIBATh COMPOTHUBIICHHUE.

M. M. AHTOHEHKO OTMEYacT, YTO MOTEP-
MCBIIMH MOKCH OBITh HCH3ICUMMO OOIBHBIM,
WCTIBITBIBATD MYYHUTC/IBHBIC CTPAJAHUS, HEBBIHO-
CHUMBIC MyKH; €r0 cMepTh HeusOexkHa |1, ¢. 143].
M. M. Kosanes momarai, 9T0 MOTEPIEBIINE OT
yOUHCTBAa M3 COCTpPaJaHHs MEPCHOCIT HEBBIHO-
CHUMBIC CTpaJaHHI B PE3YIbTATC HEUBICUHIMOU
0O0NE3HN, KaK MPAaBHJIO, B €€ TCPMUHAIBHOU (KO-
HCYHOH) WK MPEATCPMUHANBHOU ctaguu. «OHH
caMH HEeCTOCOOHBI yOuTh ceOst 6e3001C3HCHHBIM

CIoCcOOOM W MOJIT APYTUX JTHL (Bpaded HIH
OJIM3KUX UM JTFOACH) MOMOYb VHTH U3 KU3HW |6,
¢. 33].

Kak moxaspiBacT mpakTuka, HE BCETAa CTpa-
JAHMS TOTCPICBLICTO CBI3aHBl C HEHM3ICYHUMOI
607¢e3Hp10. MyYHTEIBHBIE TOBPEXKICHUS MOTYT
OBITh BBI3BAHBI, HAIIPUMED, TSKEIBIM PAHCHHUCM.
Tak, Karaarckum paitionneim cyaom HMpxytckoit
007acTH 3a YMBILUICHHOS YOHICTBO CBOETO Opa-
ta H. Anexcanapos 01 ocyxaeH mo 4. 1 cr. 105
YK P® x mumeHuo ¢BOGOABI HA BOCEMb JICT C
OTOBIBAHHEM HAKa3aHHS B HCIPABHUTCIBHOH KO-
JIOHHUH CTPOTOTO PEKUMA.

[Ipectymnenne ObIIO cOBEpIICHO 6 HOAOPS
1998 r., koraa Oparhkst BRIXOAUIN U3 OXOTHUYBUX
vroauii. [locne oraeixa H. Anekcanapos Bcra-
BHJ TMATPOH € 3apiagoM KapTe4H B MATPOHHHK
CBOCTO PYXbS H, TNPOSIBUB NPCHEOPECIKECHHE K
mpaBmiaM OE30MACHOCTH MPU  IKCILTYaTALUH
OXOTHHYBETO PYXKbS, 3aKPbLT PYKbE C OJHOBPEC-
MEHHBIM HQJKATHEM HA PhIYar 3alHpaHmsl CTBONA
U CITyCKOBOM KPIOUOK, BCICACTBHE YEro MPOH30-
IICT HCOXKHIAHHBIA BBICTPET. DTHM BBICTPEIOM
OBLTO MPUYUHCHO MIATh OTHECTPEIBHBIX PAHCHUH
kapTeusto B. AnexcanapoBy. YOSAUBIINUCH, YTO
Opar paHCH B TOJOBY, PEIIUB, YTO HE CMOMKCT
okazarb eMy HeoOxoamMyro momoms, H. Amex-
CaHAPOB C LEAPKO JHIICHHUS >ku3Hu B. Anmek-
CaHIpOBa MPOW3BEI JBAa BBICTPETIA CHapsAaMHU,
MPUYUHHB TMOTCPICBIIEMY ABA HPOHUKAOIINX
pancHus rpynHod kiaetku. Cmepte B. Anekcan-
JpoBa HACTymHiIa OT OOHIBHOH KpPOBOMOTEPH,
MACCHUBHBIX pa3pyLICHUI OpPraHOB TIPyAHOU
KICTKH W BHCOYHOU JOIU BELIECTBA TOJIOBHOTO
MO3ra.

Cya ycTaHOBWI, 4TO YOHUICTBO COBCPIICHO
Mo MpochOE MOTCPIICBIIETO U3 COCTPAZaHUSA K
Hemy . [Ipencenatens obnactHOro cyga B mpoTtec-
TC TIOCTABHI BONPOC 00 HM3MCHCHHH NMPHTOBOPA.
[pesuaguym MpxyTckoro obmacTHOro cyaa mpo-
TECT  VAOBJCTBOPWI, yKa3aB, 4YTO BHHA
H. Anexcanaposa B COBEPLICHHH YKa3aHHBIX
JEUCTBUM VCTAHOBIEHA, €ro ACHCTBUA CyAOM
MEPBOH MHCTAHIMN NPaBHIBHO KBATH(ULMPOBA-
Bl m0 4. 1 cT. 105 YK P® kak ymeImiacHHOE
yOHIICTBO, COBCPIICHHOS O€3 OTAr4arimux 00-
croaTenscTB. QOQHAKO TP HA3HAUCHWH HAaKa3a-
HUS CYJ HE VUEI, YTO MOTHB COCTPAJAHUS B CUITY
n «x» 4. 1 ¢t. 61 YK PO aBagerca obOcToarean-
CTBOM, cMsrJarommM Hakazanue. [lostomy Han-
30pHas MHCTAHLNA CHU3WIA HAKA3aHHE OO0 LICCTH
JICT TUIICHUS CBOOOIEI.

[ToBeneHne moOTEpHEBIIETO HTpacT 0COOYIO
pPOTP B MEXAHHU3MC COBCPIICHHUS YOHWICTBA W3

BecTHuK KOYpIY. Cepua «lpaBo».
2019. T. 19, Ne 3, C. 2227
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coctpamanusi. OH caM CBOUMH JCHCTBUSIMU,
MPOCHhOOH O CMEPTH TOMKACT BUHOBHOTO Ha TIPC-
CTYIUICHHE.

Taxk, nmpurosopoM IIymkuHCKOTO TOPOACKO-
ro cyaa ®posoB Obul MpU3HAH BHHOBHBIM B
YMBINJICHHOM ~TIPHYHHCHHM CMEPTH  IPYTOMY
uenoseky (4. 1 cr. 105 YK P®). ®ponos noka-
3a1, uto ¢ Y. OHM OBUTH 3HAKOMEI HA MPOTSIKE-
Huu 15 get, Obutu xopormmu Jpy3bsvu, M.
MPOXKHUBAI B Opake ¢ ero cecrpoit. Y. Oomen pa-
KOM, JIeskan B moctead. B oaun w3 quer Y. ctan
JKANOBATHCS, YTO YCTAJd MYYHTBCH M MYUHTh
Omm3kux, monpocun ero (®pososa) youts ero.
Emy crano xamko Y., oH He MOT BHIECTH €TO
CTpaJaHuil ¥ PEINUIT BHIMONHUTD €ro pochly. Y.
JOCTall HOXK U TMEPeaal €My, OH B3I B MPaBYIO
PYKY HOXK, HAaCTaBHI JIC3BHC HOXKa B 00IacTh
IPyad, HadaBuI Ha HOX. Hok Mo pykosTKy BO-
MICT B TPY/b, TIPH STOM OH HAJABHII HA PYKOITKY
HOKa Maccoll cBoero tena. Y. mpakTuuecku cpa-
3y mepecran nojasark npusHaku kusHu. C yue-
TOM CMSITYAOIIETO OOCTOSITCIIBCTBA B BHAC MO-
THBA COCTPAJaHUs K mOTepreBeMy ®poaoBy
HA3HAYCHO HAKA3AHWC B BUIC CCMH JICT JIUIICHS
cBOOOJBI ¢ OTOBIBAHUEM B HCIIPABUTEIBHON KO-
JIOHHUH CTPOTOTO PEKUMA.

H. C. KaszeB otmeuaer, uro mpoceda 00
yOMICTBE MOKET HCXOJUTEH HE TOJBKO OT CAMOTO
MOTEPIICBINETO, HO M OT €ro ONU3KHUX POJICTBCH-
HHUKOB (ITPH OTCYTCTBHH BO3MOYKHOCTH JaTh CO-
IJIACHE CaMOMY TOTEPIICBLIEMY BBHUAY OONE3HH)
[5, ¢. 9]. Tlomaracm, 49TO 3TO OHYCHB CIOPHOC
MHCHHE, TaK KaK MOKET JAOMYCKATh 3JI0yTOTPeO-
JICHHSA CO CTOPOHBI YKA3aHHBIX ABTOPOM JIHII,

IIpockba moOTEpHEBIIETO O JMIICHHH €ro
JKU3HHU JTOJKHA OBITh OCO3HAHHOM, HEIBYCMBIC-
JeHHOU U JoOpoBonbHOW. M. M. AHTOHEHKO YT-
BepxkaacT: «JIMLmo MOKHO BRICKA3aTh MPOCHOY O
MPUIUHCHUM €My CMEPTH HeoxHokparHo. OnHa-
KO 37eCh Takke TpeOyercs COOMOJACHHE psiaa
venosui.  Bo-mepeeix, cama mpocsba JOKHA
MPEAIIECTBOBATD IO BPECMECHH COBCPIICHUIO JCH-
uust. Kpome Toro, aMI0, BBICKAa3BIBAKOIICS
MpocbOy, JODKHO YETKO OCO3HABATH €€ 3HAYH-
MOCTh W TOCHCACTBHA. UTO KacaeTcs HEOTHO-
KPaTHOCTH TIPOCHOBI, TO OHA JOKHA TIOBTOPHTE-
Cs HC MCHEe ABYX H Oonee pa3» [2, ¢. 156]. As-
TOpP OOOCHOBBIBACT CBOIO MO3MIIHIO TEM (HaKTOM,
YTO YEIOBEK A0 MOCICIHEr0 MFHOBCHHS 00nana-
eT cBODOMOM BOIH, a TIOTOMY MOXET H3MCHHTH
CBOC PCLICHUE.

[Ipocsba He Oyaer HMETh VIOJIOBHO-
MPABOBOTO 3HAYCHHSI, €CJIH OHA OBLIA BBICKA3aHA
MO MPUHYKICHUCM JTHOO B PE3yNbTATC BBEIAC-

HUS B 3a0MyKACHHE. Y OHICTBO, MOCIEA0BABLICS
MOCJC TAKOW MPOCHOBI, MO HAIMMEMY MHCHHUIO,
JOJDKHO KBANMH(ULIMPOBAThCA Kak yOHHCTBO Oec-
MOMOIIHOTO moTeprieBiuero (m. «B» 4. 2 c¢r. 105
YK P®). Tem Oonee momoOnas keamudurarms
JOJIKHA UMETh MECTO B ClIydae yOHICTBAa mpH
OTCYTCTBHH MPOCHOBI MOTCPIICBIICTO.

Tak, HECMOTPS HA YCTAHOBJICHHBI MOTHB
COCTpazaHus B aene 00 yOHICTBE TSDKETI0 OOlb-
HoW mnotepuesuieh, CeepaioBckuil 00nacTHOI
cya npuzHai [TonMuuHCKOrO BUHOBHBIM B YOHIA-
CTBC JIHIIA, 3AaBCAOMO I BHHOBHOTO HAaXOIsIIC-
rocss B OCCIIOMOIMHOM COCTOSHUH (1. «B» 9. 2
ct. 105 YK P®).

IMonuuauHCKUH, HAXOSICH B COCTOSIHAU ATTKO-
FOJBHOTO OMBSHCHUS, OCO3HABAs, 4T0 M. B cuity
3a00JICBaHUI HAXOAUTCAd B OCCIIOMOINHOM CO-
CTOSIHUH, HECTIOCOOHA 3aIMUTUTh CEOs U OKa3aTh
€My COMPOTHUBICHUE, ACHCTBYS YMBIILICHHO, C
LCPI0 MPUYHHCHHST CMEPTH M. U3 uyBCTBa Ka-
JIOCTH M COCTPAJAHUS K HEH, B34 HOXK, TTOJOMICT
K Iexameid Ha guBaHe M., MOJIOKWT OHY PYKY
¢ Ha TULO, HATABUI U PE3KO MOBEPHY €€ rojIo-
BY CIIPaBa HAJCBO, B PE3YIBTATE YEr0 MPOU3OLI-
JM 3ampeie/bHBIA MOBOPOT IICH H UPE3MEPHOC
pasrubaHue B LICHHOM OTJC/IC MO3BOHOYHHKA,
BTOPOH pykod HaHec M. oaWH vIap HOXOM B
obnacte meu copasa. B pesynprare ymbimneH-
Hbix gevictuii [lonmauHcKoro Oblia MPUYMHHCHA
cmepts M.

IMomcymumerii  TToTWIUHCKHN — MOTHOCTHIO
MPHU3HA BUHY U TIOSICHUJI, YTO OH Pa3rOBOPHICS
¢ M., koTopas Jexkana mapaiu3oBaHHAS, PaccKa-
3ana, 4To y Hee Bce OOUT, OHA HE MOXKET CaMo-
CTOSTCABHO NMPUHUMATh MHINY, HE BCTACT C MO-
CTC/IH U YCTAJIA TaK KUTh. B CHly HAXOXICHUS B
COCTOSIHUH 2JIKOTOJIBHOTO ONbSHCHHS OH pacLe-
HUJI €€ CIIOBa KaK MpochOy MOMOYb ci OBICTpee
VUTH W3 KU3HHU, MOXKAJCA €¢ U PeUImi yOHUTh,
MOHUMAs, YTO OHA HAXOJUTCS B OCCIIOMOIIHOM
COCTOSTHHH.

Cya naznauun [omnyuHCKOMY HaKa3aHHE B
BHIC JIMIICHUS CBOOOABI HA Cpok 13 met ¢ oTOBI-
BAHHUCM HAKA3aHUS B MCIPABHUTCIBHON KOJOHHHU
CTPOrOr0 PEeKUMa C OIPaHHYCHHEM CBOOOABI Ha
CPOK ABa roja.

Takum oOpazom, IS TpPU3HAHUS YOUIACTBA
COBCPIICHHBIM TI0 MOTHBY COCTPAJaHUS K IIO-
TCPIICBIIEMY MOCICIHUI NODKEH 00nagaTh cie-
IYIOIIUMHU TMPU3HAKAMU!

a) OH HEH3ICUYMMO OOJICH WM MHBIM 00pa-
30M 0OpEUCH HA CMEPTH;

0) OH HCOBITHIBACT HCBBIHOCHMBIC CTpaaa-
HUS,
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B) OH J0OPOBOJIBHO M OCO3HAHHO MOIPOCHIT
MPEKPATUTh €r0 CTPAAAHUS MOCPSACTBOM TMIPHU-
YUHCHHS €My CMEPTH.

OObeKTHUBHAS CTOPOHA YOHICTBA U3 COCTpa-
JAHHUSI BKIIIOYACT B CCOsl ACAHUC B BHAC HPUYIH-
HCHHUSI CMCPTH MOTCPICBIICMY, MOCICACTBHC B
BUIC €r0 CMCPTH U NPUYUHHYIO CBSI3b MEHKIY
COBCPIICHHBIM JACSHUEM M HACTYIHBIIMM TO-
caeacreueM. JlesiHuEe MOKET OBITh BBIPAKCHO B
BHIAC ACHCTBHs (AKTHBHAS DBTAHA3MS) HIH OC3-
acictBus (maccuBHas sBTaHazus). CMepTh mO-
TCPICBIIEMY MOKET OBITh MNPUIHHCHA IYTEM
BBCACHUS WHBCKIHH, VYCKOPSIOIIUX MPOLECC
YMUPAHUs, TOCPSACTBOM OTKa3a Bpada OT JICUe-
HUSl TAIMCHTA HJIA OTKJIIUCHHS Aalaparos,
MOJACPKHBAIOIIUX  €r0  JKU3HCACHTCIBHOCTD,
HT. IL

Bwmecre ¢ Tem ananmu3 omyOJUKOBAaHHOH CY-
JcOHOH MPaKTHKHU MO AeiaM 00 yOWUHCTBE U3 CO-
CTpaJaHusl MOKA3aJl, YTO B CyACOHBIX PEHICHUSIX
HC BCTPCUACTCS CIIYYacB OCYKIACHHS 33 MACCHB-
HYHO 9BTaHasui. Kak AeMOHCTpUPYIOT mOpuBe-
JCHHBIC BBIIIC TPUMEPbHI, JAHHBIH BHJ MHOCSTA-
TCJAPCTBA HA KU3Hb OOBIYHO COBCPIIACTCS B AK-
TUBHOH opMe OMM3KHUMHU TOTEPICBLICTO.

CyOpexToM yOMICTBA IO MOTHBY COCTPaia-
HUS K TOTEPHEBIIEMY COTTacHo CT. 19 m 4.2
ct. 20 YK P® sBasercsa pusmueckoe BMEHIEMOE
JHUII0, KOTOPOS Ha MOMCHT COBCPIICHHS MPECTY-
wieHus gocturio 14 jer.

ITo muenuto P. A. Creanuyk, nanHoe mpe-
CTYILICHUE COBEPIIACTCS CICHHUAIBHBIM CYyOBCK-
TOM — MEIUIMHCKAM PA0OTHUKOM, K YUCIY KO-
TOPBIX MOKHO OTHECTH KaK Bpada, Tak U BCIO-
MOTATE/IbHBIA MCAMLMHCKUN mepcoHan (¢eba-
mepa, METUIMHCKYIO cecTpy u ap.) [3, ¢. 211].
Cxoxyio mozunmio 3anmMact B. B. CkopoGo-
raToBa, OTMEUAs, YTO CYOBEKTOM SBTAHAZUH MO-
sKeT OBbITh TOIBKO Bpau [7, ¢. 104].

M. M. AHTOHEHKO  PaccMaTpHBacT  KpPyT
COCIMATBHBIX CYOBECKTOB YOMHCTBA M3 COCTpa-
manust ropasfo mmpe: «Mm MoxkeT ObiTh Meau-
LUHCKUH WM COLMAIbHBIN PaOOTHHK, POJACTBEH-
HUK WK 3HAKOMOEC JIMIIO, OCBECAOMJICHHOE O Tsi-
JKEMOH HEW3ACUMMON OOJIC3HH W CTPAJaHMSIX,
CBSI3aHHBIX C 3TOM 00Je3HBIOY [2, ¢. 153].

Ilo mamemy mMHCHHIO, YOHICTBO M3 COCTpa-
JAHUST MOXKET OBITh COBEPIICHO JTHOOBIM JTHIIOM,
MPUYACTHBIM K JAHHOH CHUTYallMH, TO €CTh CYOb-
eKT mpectymiueHns oomui. Yame Bcero cyObek-
TaMU TaKUX YOWUHCTB CTAHOBATCS CYHPYTH, APY-
3bs1, OJM3KKC POACTBCHHUKU MOTCPIICBINCTO, KO-
TOPBIC CTPEMSTCH W30aBUTh €r0 OT CTPATAHHA.
Taxk, B Kypranckoii o6mactu 51-netauii XKapkuu

NPU3HAH BHHOBHBIM B COBCPIICHHU MPOCTOTO
yowmiictea (4. 1 ct. 105 YK P®). B cobcrBeHHOM
poMme B cene LlenmmHaHOE OH 3aaymmn cBOO 56-
JCTHIOK CECTPY, KOTOpas IIUTCIBHOC BpeMs
0oJena OHKOMOTHYECKHM 3a00NCBAaHUEM H HE
MOIJIA CaMOCTOATEIBHO OOCTyKUBaTh ceds H
nepensurareca. B ceomx moxazanmsax Kapkux
VKazaja, 4YTO COBEPIINI YOWICTBO MO MPOChOE
MTOTEPIEBIIECH M3 cocTpajaHus K Hell. B cBsasm ¢
HCKJIFOYUTEIBHBIMA OOCTOATEIbCTBAMH, CBSI3aH-
HBIMH C LICJSIMH U MOTHBaMH YOHWHCTBA, MPHIO-
BopoM cyaa JKapkuHy Ha3zHaYCHO HAaKa3aHHS B
BHAC TPEX C NMOJIOBUHOH JICT THIICHHS CBOOOIBI C
OTOBIBAaHUEM B HCIIPABUTECIBHOU KOIOHHU CTPO-
TOr0 PeXKUMa.

CyObeKkTHBHAS CTOPOHA YOHICTBA MO MOTH-
BY COCTPaJaHUs XapaKTEPU3YETCSA TOIBKO Mpsi-
MBIM YMBICTOM. CYOBEKT OCO3HAET, UTO €T0 JAes-
HHUC SIBISCTCS OOLICCTBCHHO OIACHBIM, IMPHYH-
HSIFOLIM CMEPTh APYTOMY YCIOBEKY, PEIBUIUT
HEU30CKHOCTE WM PEANbHYIO BO3MOXKHOCTD
JMIICHUS MOTEPICBLICTO JKU3HUA H JKEIACT Ha-
crymienus 3toro nocneactsud. [lomaraem, uro
CYOBEKT IOIKCH OCO3HABATh M OCOOBIC XapaKTe-
PHUCTHKH JIMYHOCTH MOTEPIICBIIETO — EI'0 HEU3JIC-
qUMyH0 O0/IC3Hb (WM MHOC COCTOSHHE), HPUYH-
HSFOLYIO HCBBIHOCHUMBIC CTPAJAHHUS, €0 HEMH-
HYEMYIO CKOpyio cMepTh. [Ipu 3TOM BHHOBHBII
JOJKCH TOHHMATh OCO3HAHHBIA U JOOPOBOJNB-
HBIA XapakTep MpOChOBl MOTEPICBIIETO O JIUIIC-
HHUH €TO JKU3HH.

OO0s3areIbHEIMH  IPU3HAKAMH  CYOBCKTHB-
HOU CTOPOHBI PacCMATPUBACMOrO YOHICTBA SB-
JSIFOTCS. MOTHMB M LEJb COBECPLICHHS MPECTYILIC-
HUss. MOTHB COCTpagaHus K HCH3ICUMMOMY
OGOJIBHOMY MOXKET BBIPKATHCA B UYBCTBE JKaJO-
CTH, COYYBCTBHS K (PH3MYCCKUM MYUYCHHSIM MO-
tepnesirero. Llenp uccnexyemoro cocrasa mpe-
CTYIUICHHS — u30aBicHUE OOMBHOrO OT MYyYH-
TETBHBIX CTPAAAHUH MOCPESICTBOM €TI0 YOUICTBA.

Ecau moTHB cocTpagaHusi y BHHOBHOTO HE
OYAET YCTAHOBICH, COACSHHOE CICAYET KBATH-
¢dunypoBark Kak yOWHCTBO OECIIOMOIIHOTO IIO-
teprneBmero (m. «B» 4.2 cr. 105 YK P®). Tem
Gonee ananmormyHas kpaaudukamus TpeOyeTcs u
B TOM CIy4ae, €C/Ii Opu yOWICTBE OC3HAICIKHO
0OMBHOTO, OCCIIOMOINHOTO YEIOBEKA, HYKIAKO-
IEroCs B MOCTOSHHOM YXOJAC W BHUMAaHHH, BH-
HOBHBIH PYKOBOJACTBYETCSI MOTHBOM HM30aBICHHSI
ceOs1 OT MePeKUBAHUH H OOY3BI.

AHamn3 cyAcOHOH MPaKTUKH MOKA3al, YTO
CYIbl YACISIOT JOCTATOMHOEC BHUMAHHUE HCCIIEAO-
BAaHHIO MOTHBA COCTP3JaHUs K MOTCPICBIICMY
BCICACTBHC YKA3aHUS HAa JAHHOC CMATYAIOIIEe
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Mpo6neMbl 1 BONPOCHI YrOoNIOBHOrO NpaBa, yroflIoBHOro Npouecca U KPUMUHANUCTUKK

obctosTenscTBO B ¢T. 61 YK P®. B 10 XK€ Bpems
mojaracM, 4TO I8 KBaMH(UKAIMK paccMaTpu-
BacMoOro youiicTBa mo 4. 1, a HE Mo 1. «B» 4. 2
ct. 105 YK PO HeoOxoammo yCTaHOBHTB, HYTO
yOHIICTBO COBEPIIAIOCH M0 MPOCHOE MOTCPICE-
mero. [losromy m. «a» u. 1 ¢r. 61 YK PD nene-
coobpa3HO JOMOMHHUTE VKA3aHUEM Ha JAHHOC
CMATYAIOLIEE OOCTOATEIBCTBO, KOTOPOE AOLKHO
JOTOIHATE MOTHB cocTpaiganus. JlaHHbIH OyHKT
JOJDKCH OBITh HM3MOKCH CIACAYIOINM 00pasoM:
«J) COBEPIICHHE MPECTYIICHUS B CHIY CTCUCHHS
TSOKCTBIX  JKU3HCHHBIX ~ OOCTOSTENBCTB  JTHOO
MO0 MOTHBY COCTPaAaHHU MO MPOCkOE MOTEPIECB-
LICTO».

Kpome Toro, maBHO BO3HHMKIA HEOOXOIH-
MOCTb BBEICHHA B YTOJOBHBIHN Koaekc PO camo-
CTOATEIBHOH HOPMBI 00 OTBETCTBCHHOCTH 32
MPHUBUJICTHPOBAHHOE YOWICTBO M3 COCTpaJaHus
no mpockOe morepnesiero. [laHHoe permieHue
OyaeT cnocoOCTBOBATh CANHOOOPA3ZHOMY MPHME-
HEHHUIO 3aKOHAa W HA3HAYEHUIO CIIPABEIHBOTO
HAKA3aHHSL.

Humepamypa
1. Anaronenko, M. M. YromoBHO-TipaBoBast
OLICHKA HBTAHA3UU KaK OTACIBHOIO COCTAaBA Mpe-

crymaenus / M. M. Auronenko // Becruuk Ka-
auaunarpagckoro  ¢wmana  Cankr-lletepOyp-
rckoro yvHuBepcutera MBJI Poccun. — 2018, —
Noe 1. - C. 142-145.

2. Aaronenko, M. M. OBraHazus Kak pa3HO-
BHAHOCTh VOUHCTBA B YTOJIOBHOM IpaBe. JHC. ...
kaHa. opul. Hayk / M. M. Auronenko. — Kanu-
HuHrpax, 2018. - 253 ¢.

3. buomeanmuackoe mpaso B Poccun u 3a
py6exom / I'. b. Pomanosckuii, H. H. Tapycumna,
A. A Moxos u ap. — M.: Ilpocnekr, 2015. —
364 c.

4. I'onnmanosa, M. A. YronoBHO-TIpaBoBOH

CTaTyC TMOTCPIICBIICTO TP DBTAHA3HH  /
HU. A. T'rommmansosa // 3akonHocts. — 2011, —
Ne 3. - C. 52-55.

5. Kuszes, . C. DBTanaszus u e¢ yrojaoBHO-
mpasosas oueHka / JI. C. Kusizes // Poccutickuii
caegosarens. — 2009. — Ne 16. — C. 9-10.

6. Kosanes, M. U. IlpaBoBric mnpoGrembl
3aIUTHI )KU3HU, 3J0POBbA U TCHCTUICCKOTO A0OC-
tounctea 4enoseka / M. U. Kosanes. — Exarte-
punOypr: M3a-so YpI'IOA, 1996, — 84 ¢.

7. CxopobGorarosa, B. B. [IpaBoBric acnekTs
spranasuu / B. B. CxopoGorarosa // Poccutickuii
opuguaeckui skypHar — 2009. — Ne 5. - C. 100-
105.

I'op6aToBa MapuHa AHATONILEBHA — KAHAUIAT IOPUIAYCCKUX HAYK, AOLCHT, JOUCHT Kadeaphl
YTOJIOBHOTO U YTOJOBHO-UCIOJHUTEIBHOTO mpaBa, kKpumuHojorun, HxHo-Ypanbckuili rocyaapcr-
BCHHBIM yHHBEpcUTeT, I. YenaOunck. E-mail: gorbatovam(@mail.ru.

IMunanoea Hage:xxna HMeanoBHa -

JOLCHT

kadeapel VrOJOBHOTO H  YrOJOBHO-

HCTIOJIHUTEIBHOTO TpaBa, KpUMHHONOTHH, HO:KHO-YpanbCckuil rocyJapCTBCHHBI VHUBEPCHTET, T.

UYenabunck. E-mail: nip@74.1u.

Cmampbs nocmyniina ¢ pedaxuiiio 4 uonn 2019 2.

DOI: 10.14529/1aw190304

RESPONSIBILITY FOR MURDER FROM COMPASSION:
SOME ISSUES OF THEORY AND PRACTICE

M. A. Gorbatova, N. I. Shchipanova

South Ural State University, Chelyabinsk, Russian Federation

The article discusses the problems of criminal liability for a murder committed on
the basis of compassion for the victim. The authors note that in the absence of a corre-
sponding independent norm in the Criminal Code of the Russian Federation, this crime
in judicial practice in most cases qualifies as a simple murder under Part 1 of Art. 105 of
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the Criminal Code of the Russian Federation, less often - as the murder of a knowingly
helpless victim (paragraph "c" of Part 2 of Art. 105 of the Criminal Code of the Russian
Federation). The authors argue that in the context of the gap of the criminal law, compas-
sionate murder should be regarded as a mere murder only if the victim requests the person
to be deprived of his life, in connection with which the relevant mitigating punishment
circumstance (paragraph "d" of Part 1 of Art. 61 of the Criminal Code of the Russian Fed-
eration) it is proposed to state as “the commission of a crime ... based on compassion at
the request of the victim”. An analysis of judicial practice showed that the motive of
compassion is taken into account by the courts as not only mitigating, but also exceptional
(Art. 64 of the Criminal Code of the Russian Federation) circumstances, which allows
them to sentence below the lower limit of sanction. In order to ensure uniform application
of the law, the authors propose to supplement the Criminal Code of the Russian Federa-
tion with the privileged composition of murder out of compassion at the request of the
victim.

Keywords: killing, simple murder, murder, euthanasia, motive of compassion, re-
quest of the victim, mitigating circumstance.
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