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VJIK 343.1

IHOHATHUE N LHEJIN HAKA3AHUSA
B MYCYJBMAHCKOM YTI'OJIOBHOM ITPABE

A.b. Jleeakun

B cratbe paccMaTpUBArOTCS BOIPOCHI, CBSI3AHHBIE C IOHATHE U
LEIMHA HaKa3aHWs 110 MyCYJIbMaHCKOMY YrOJIOBHOMY IIPaBy.

Kirouesble cnoBa: Haka3aHHWe, MyCYJIbMaHCKOE YrOJIOBHOE IIPABO,
nrapuar.

Ecnu HauaTh TOBOPUTH O CAMOM ONPEIEICHUN HAaKa3aHUs B TEOPUH MYCYIIb-
MaHCKOTO YTOJOBHOTO MPaBa, TO HEOOXOAUMO OTMETUTh, YTO OHO Pa3BHBAIOCh
JI0JITO€ BpEMsI TIOJ1 BIMSIHUEM CAMOM MCIAMCKOW PEJIMTUU, KYIbTYPOJIOTHUYECKUX
0COOEHHOCTEN M roCyJapCTBEHHBIX MHCTUTYTOB. HEBO3MOXHO OTpHUIIATh CUIIb-
HOE BO3JICHCTBHE IApHaTa U MYCYJIBMaHCKOI'O IpaBa Ha MHCTUTYThl HaKa3aHUs
JaXe B TEX rocyAapcTBax, I'/ie CpeAr OCHOBHBIX HCTOYHUKOB IIPaBa OTCYTCTBYET
mrapuat. M nis Toro, 4ToOBI HaM YBUAETh OCHOBHBIE OTJIMYUS U UMETh BO3MOX-
HOCTb CPAaBHUTEJIBHOTO aHaIN3a, 00paTUMCS K ONPEEIICHUSIM HaKa3aHUsl, KOTO-
pBIE€ U3JI0KEHBI B TOKTPUHE YTOJOBHOI'O IIPaBa HEKOTOPBIX MYCYJIBMAHCKHUX T'O-
CyJapCTB.

Haka3zanue 310 Kapa, BO3/IassHUE WJIU €II€ MOXHO CKa3aTh, YTO 3TO BO3ME3-
JIME 32 COBEPUIEHHOE «TPEXOBHOE JAesiHUE» (IPECTYIUIEHKE). BONbIIMHCTBO CO-
BPEMEHHBIX MYCYJbMAaHCKMX NpPaBOBeIOB, M0 MHeHHIO A.B. IletpoBckoro, co-
IJIacATCs ¢ MO3UIMEH, YTO YrOJIOBHOE HAKa3aHUE — 3TO HE MECTh MPECTYIMHUKY,
a 3amuTa 00IIecTBa OT OMACHOTO MOBEJAEHUS U YAEp:KaHUS JIULA OT COBEpIlIe-
HUS nipecTyruieHus [4, c. 58]. B aroii cutyanuu B MpHHIUIIE MBI HE YBHIIUM CY-
HIECTBEHHOTO Pa3jIM4Msl C 3amaJHbIM YTOJOBHO-TIPABOBBIM B3TJISIIOM Ha 3TOT
Bornpoc. Ho B jomonmHeHun K yKa3aHHOM OOIIEeH eI MYCYJbMaHCKUN FOPUCT
N00aBUT CYUIECTBEHHYIO OCOOEHHOCTb, KOTOpasl BBIWICHUT ATy MO3UIHUIO M3
BCEX MPOYMUX, OH CKa)ET, YTO YrOJOBHOE HaKa3aHUE 3TO HEOOXOIUMBIA PEKBU-
3UT OOKECTBEHHOM CIPaBEUIMBOCTH, KOTOpasi TECHO CBSI3aHA C MCIAMCKOM MO-
paJibl0 U MPABOM, TaK Kak JIHOOOW CyJl CYIIECTBYET Ha 3e€MJI€ M BEPILUT MPaBo-
Cy/Ii€ TOJILKO JUIsl YTBEPXKICHHs 00)KECTBCHHOM cripaBeinBocTH [1].

[IpuBenem elie HECKONBKO ompeneneHuil Hakazanus. Tak, Scun Omap
FOced cumntaet, 4TO HaKa3zaHUE 3TO CAMOCTOATENbHBIN IOPUIUUECKUN UHCTUTYT,
KOTOPBIN OTJIMYAETCS OT Mep 0€30MaCHOCTH U MPUYMHAET HEOOXOUMYIO 00JIb U
CTpaJlaHue OCYKJIEHHOMY MPECTYIHUKY, Mpecieays 1e/b yIOBJIECTBOPEHUS UyB-
CTBa COLMAJIBHON CITPAaBEUTMBOCTH U 00IIero npeaynpexaeHus [6, c. 213-214].

Axmen @atxu baxHacu MMeeT HEMHOTO MHYIO TOYKY 3pPEHUS, [0 €ro MHe-
HUIO, HAKA3aHHUE — 3TO 3apaHee YCTaHOBJIEHHOE 3aKOHOM BO3JasiHUE 3a HapyLle-
HUE YKa3aHHBIX B HEM 3aIlIPETOB C LEJIbI0 MPEAYNPEXKICHUS COBEPIICHHS Ipe-
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CTYILJICHUH, KaK CO CTOPOHBI OCYXKJEHHOTO, TaK U CO CTOPOHBI APYTHX JIHII.
Anp-MaBapau, AaeT MHOE ONpeJleJICHUE HaKa3aHWUIO0, OMHUPAsICh HA MOJOKEHUS
niapuara, OH MUIIET, YTO « XYy 3TO HaKa3aHHe, YCTAHOBIEHHOE AJIaXoM 3a
HapyIlEHUE 3alpeToB; MOCKOJbKY B YEJIOBEUECKOW HaType OOpIOTCS, C OJHOM
CTOPOHBI, CTPACTh U MOTPEOHOCTh K HACIAXK/ECHUSAM, a C APYTOM CTOPOHBI, OCO3-
HaHUE OOCIIAHHBIX B MOTYCTOPOHHEN )KM3HU MYYEHHI 32 HAPYIICHHE 3alIPETOB,
MOCTOJIBKY M yCTaHaBIMBAETCA XyIAyJ KaK BO3MOXKHasi 00Jib, CHOCOOHAs yaep-
JKUBATh JISTKOMBICJICHHBIX JIFOJICH OT HapyIIeHus 3anpeToB» [4, ¢. 59—60].

[lepen Tem Kak mepelTH K LEISIM HaKa3aHUs 0003HAYMM OCHOBHBIC MPU3HA-
ki HakazaHus. Tak, mo mHenuto JxyHau AOnenb-Marneka, CyIIECTBYIOT TPU
npu3HaKa (OCHOBHBIX), KOTOPbIE XapaKTEpHBI JJIs HAaKa3aHWUsS MO MYCYJIbMaH-
CKOMY YIOJIOBHOMY TIpaBy: 1) HakazaHuWe MOXET ObITh OMpPENIETICHO TOJBKO 3a-
KOHOM, KOTOPBI yCTaHABIMBAET €r0 BUJ, pa3Mepbl U OCOOEHHOCTH; 2) HaKa3a-
HUE €CTh PAaBHOE JIJISl BCEX TOJIKO IOPUIUYECKHU, HOO (PaKTUYECKU BO3JIEHCTBUE
U TIOCJIEICTBHE OHOT'O HE MOKET OBbITh OJIMHAKOBBIM JJIs BCEX (HAampuMep, Ju-
[IEHHE CBOOOJbI MPUUUHSET OONbIIYI0 O0Jb CEMEMHOMY 4YEJIOBEKY, HEKEIH
Opoasre); 3) HaKa3aHUE HOCUT CTPOTO JIMYHBIX XapakTep, 1 OHO HE MOXET ObITh
HU TIPU KaKUX OOCTOSITENIbCTBAX MEPENIOKEHO Ha IPYTuX Jiuil. TeM He MeHee, OH
OTMEYaEeT, YTO HAKa3aHUE, 3a4acTYI0 BJIEUET HEraTUBHBIE MOCIEACTBUS U IS
CEMbH OCYKJICHHOTO (€ro poJICTBEHHUKOB). TaM e OH MPUBOAUT, YTO XaHadU-
CTKas MpaBoOBasi LIKOJA AOMYCKAET B UCKIIOYUTENbHBIX CIy4Yasix KOJUIEKTUBHYIO
OTBETCTBEHHOCTh, HAMpUMEp, U1 KUTEJICH oMa WIM JEPEBHU MOXKET ObITh
IPEeIyCMOTPEHA UMYILECTBEHHAs] OTBETCTBEHHOCTh B CITy4yae, €CJIU HEU3BECTHOE
JIMIIO COBEPIIUT YOMICTBO B JJAHHOM JIOME MJIH JiepeBHE [2, ¢. 24-27].

Ilepexoas k uensiM Haka3aHUW MO MYCYJIbMAaHCKOMY YTOJIOBHOMY IIpaBy,
orMeTuM, 4yTo B CpelHue BeKa B KJIACCHUYECKOM MYCYJIbMAHCKOM YTOJIOBHOM
mpaBe I1eJIb HaKa3aHus ONpeeisyiach KaKk OUYHINECHUE AYIIH, 3alsTHABIIEH ceOs
«rpexomnazeHuemM» (MpecTyIyIeHuEM), IPeaynpekIeHUe ero MmoBTOPEeHus B OY-
JyuieM, UCTpebsieHue B MPECTYIHUKE €ro HPaBCTBEHHOTO HeNyra, yCTpaHEHHE
BIIUSIHUS JTyPHOTO MPUMEpa «IPECTyIMHOT0» MOBEJAEHUS Ha 00IIeCTBO U M30aB-
JICHHWE TOCYAapCTBa OT OMACHOIO «rpakaaHuHay (mojmanHoro) [4, c. 62]. ITo
MHeHUI0 AOyna Dnb-Capamka, 1o XIX B. HakazaHHe pacCMaTPUBAIOCh B Kade-
CTBE BO3JAsIHUS 3a IpeX, MPecaeA0BaIO LUEIN yCTPAUICHUs, Kapbl U OUYHUILCHUS
OT 3eMHOTo rpexa [2, c¢. 25]. Hanpumep, yOwuiiiia otiia mojie:kut ka3Hu. Eciu
e orell, OyJay4u B 3paBOM yMe, YOMBAET ChIHA, TO MO YCMOTPEHHUIO CYJIbU OH
YIUTAYMBAET «JIMIO» W HakKa3blBaeTcs xyblcToM. Lllapuart cuurtaer, 4To OTel] yxe
Hakazasl ce0si caMuM (pakToM yOwmiicTBa M OyJeT oTBeuaTh 3a ATO nepen Bce-
BBITITHUM.

B npoTuBOBeC KiaccuuecKol KOHUEMIHUKA CYHIECTBYET U Apyrasi KOHIICHIUs
YTOJIOBHOW TMOJUTUKH MYCYJIbMAaHCKHX rocyaapctB. [Io MHEHUIO BUAHOTO HC-
cienoBarens mapuarckoro npasa lllepuda baccuonu, KOTOPBIN TONTHE TOJBI
OB Ipe3uAEHTOM MeXayHapoIHOM accolMalyy YyTOJI0BHOIO IpaBa, COCTABIIS-
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eT olIee MpeaynpexIeHUe, CACPKUBAHUE MyTEM YIpO3bl IPUMEHEHHUS CYpO-
BbIX Haka3zaHuii [4, ¢. 62]. Ha 310t mo3umuu cToat u Apyrue yueHsie [5, c. 94].

[ToMrMo 0003HAUCHHBIX BBIIIC IEJICH, PsIi apaOCKUX FOPUCTOB pa3iHyaroT
KOHCUYHBIC, HEMOCPEICTBEHHBIC W YTUJIMTApHBIC 1eJIM Haka3aHus. B apaOckoi
yrOJIOBHO-TIPABOBOM JINTEPATYpPE UCIPABICHHUE U MEPEBOCITUTAHUE OCYKICHHO-
IO pacCMaTPUBACTCS B KAUECTBE CAMOCTOSITEIILHOW IIeJIM HaKa3aHHs, HO HE OC-
HOBHO#. Tak, M0 KOHEUHO IIC/IbI0 TIOHMMAETCS 3allliTa IpaB U HHTEPECOB, OX-
paHsIeMbIX YTrOJOBHBIM 3aKOHOIATEIbCTBOM; HEMOCPEACTBEHHOM IIE€IbI0 CUMTA-
eTcsi MopalibHas I1ejb, T.€. BOCCTAHOBJICHHC CIPABEUIMBOCTH; YTHUIIUTapHAs
IeNTb MIPEANoaracT MpeaynpekIcHiHe COBEPIICHUS HOBBIX MPECTYIUICHUH, KaK
CO CTOPOHBI MPECTYITHUKA, TaK U CO CTOPOHBI Apyrux jmil [3, ¢. 679—680]. I1po-
deccop Kyseiitckoro ynuBepcurera Abaenb-Baxad Xoman, mosiaraer, 4to Ha-
Ka3aHue TPeciieyeT CICAYIONIUE IeJU: O0IIero U YaCTHOTO YCTPAIICHHUs, Kapbl
U peaaantanuu npectynHuka [4, c. 64]. Cupuiickuii ropuct Myxammena ajb-
danenp BoIIENACT chaeayromme ABe neiu: «llepBas — 3TO 3alMTa UHTEPECOB
00IIIeCTBa, HAMpaBJICHHAS Ha MPEIOTBPAICHUEC COBEPIICHUS MPECTYIICHUS JIH-
IIOM, OKa3aHHWs BOCIHUTATEIBHOTO BO3JICHCTBHUSA, KAK HAa CAMOTO OCYXJICHHOTO,
TaK ¥ Ha OCTAJBbHBIX YJICHOB OOIIEeCTBa. A BTOpas IIeJb — 3TO TaK Ha3bIBacMasl
MOpajbHas 11eJlb, KOTOpasl 3aKJIF0YaeTCsl B BOCCTAHOBICHUU COIMATIBHOM CIipa-
BeUTMBOCTHY [4, c. 65].

Takum 00pa3oM, yKas3aB MOHATHE M IIEJH HaKa3aHWs B MYCYJIbMaHCKOM yTO-
JIOBHOM IIpaBe, OTMETHM, YTO IOHATHE M IC/IM HAaKa3aHUs, pa3paOOTaHHbIC CIIe
B CpeIHHME BeKa, Ha COBPEMEHHOM 3Talle¢ B Pa3IHYHBIX T'OCYAapCTBAax, B TOM
YKCIC U B JOKTPUHE, HECKOJIBKO PasHATCS, €ClM HEKOTOPhIE BO3BPAINAIOTCS K
NPOIIJIOMY OIBITY ONMpPEICICHHUS] HAKa3aHUs M €ro IeJICH, TO IPYrHe UCIOb3Yy-
IOT MPABOBOM OIBIT CTPaH «KOJOHU3ATOPOBY», IIPU ITOM MOJIHOCTBIO «HE OTOpa-
ChIBas» coOCTBeHHOTO ombiTa. Eciu B CpeiHue Beka HaOJI01aI0oCh XOTh KaKoe-
TO €MHCTBO BO B3MUIAJaX Ha MOHSITHE W IIEJU HAaKa3aHUs, TO HA COBPEMEHHOM
9Tare pa3HbIe MPABOBEBI U3 PA3HBIX TOCYIAPCTB MO-Pa3HOMY TPAKTYIOT M IO-
HATHE W IEJIM HaKa3aHUS MCXOJs M3 KOMILICKCAa BHYTPEHHUX M BHEIIHUX (ak-
TOPOB.
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