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AHHOTALIUA
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JlanHast paboTa TMOCBAIEHA TEME, CBSI3aHHOM C TMPU3HAHUEM TpakIaHUHA
0€3BECTHO OTCYTCTBYIOUIUM U OOBSBIICHUE €TI0 YMEPIIIHUM.

[lenb BBIMYCKHOW KBAJIM(PUKAIMOHHON pPabOTHI 3aKJIIOYaeTCs B TOM, YTOOBI Ha
OCHOBE yueTa [OCTUKEHUW IPaBOBOM HAYKH, OMNbITA MPUMEHEHUS COOTBETCTBYIOIIUX
MIPABOBBIX HOPM ONPEACIUTh OCHOBHBIE MOJIOKEHUSI MHCTUTYTA MPU3HAHUS TpakJIaHUHA
0€3BECTHO OTCYTCTBYIOUIUM U OOBSBIICHUS YMEPIIIHUM.

B pabote pemiensl cruemyronue 3agadd: MPOBENEH OOMUN aHaIN3 WHCTUTYTA
MPU3HAHUS TPaXJIaHUHA 0E3BECTHO OTCYTCTBYIOIIUM U OOBSBICHUS YMEPIIUM, BbIJEICH
MOPSIJIOK TPU3HAHUS TpaKJaHWHA OE3BECTHO OTCYTCTBYIOIIMM U OOBSBICHUS YMEPIIUM,
MpOaHAIN3UPOBAHBl OCOOCHHOCTH TMPABOBBIX IMOCJHEACTBUNM TMPU3HAHUSA TpakIaHUHA
0E€3BECTHO OTCYTCTBYIOIIUM U OOBSBICHHUS YMEPIIUM, TMPOBEICHA XapaKTEPUCTUKA
MIPABOBBIX MOCJEACTBUI OOHAPYKEHHUSI MeCTa MpeObIBaHUS INOO SBKH JIUIIA, TPU3HAHHOTO
0€3BECTHO OTCYTCTBYIOIIUM JIMOO OOBSBJICHHOTO YMEPIIUM, U3yUYCHBI TOCICICTBUS SIBKU
rpaKJaHuHA, MPU3HAHHOTO OTCYTCTBYIOIIMM WJIA OOBSBICHHOTO YMEpPIINM, TPOBEICH

aHaJIN3 MPABOIPUMEHUTEIILHON IPAKTUKH.
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BBE/JIEHHE

AKTyaJlbHOCTh HcCaeN0BaHMsA. Cpeld MHOXKECTBA CJOKHBIX COLIMAIBHBIX W
IIPABOBBIX NPOOJIEM OJHON M3 OCTPBIX SBJSETCS MOJIyYHBIIEE IIUPOKOE PACIPOCTPAHEHUE
0€3BECTHOE OTCYTCTBHE, a TOUHEE OECcCIEIHOE HCUE3HOBEHUE DPOCCHICKUX TpaKaaH U
Ipyrux GU3NYECKUX JIHII, MPOKUBAIOIIUX Ha Tepputopun Poccun.

N3MeHeHUsT B HKOHOMUYECKOW, WJIECOJOTMYECKOM U COLMAIBHOW IIOJUTHUKE
rocygapcrBa INpuBEeIM B Macmtabax CcTpaHbl K  [J100aJbHBIM  M3MEHEHHSIM
nemorpaguueckux mnporeccoB B oomectBe. K cepeaune 90-x rr. XX B. pe3ko
yBenMuMBanach Murpanus, Ha CesepHoM KaBkasze yCHIMIMCh cenapaTUCTCKUE TEHACHIIVH,
B UYeueHckoil pecnyOnuKe MNpeaIpHHSITA TMOMNBITKA HACUIBCTBEHHOIO W3MEHEHUs
KOHCTUTYLIMOHHOTO cTposi Poccun. MIMEHHO B TakoW IIOJIMTUYECKOM, COLMAIBHOW M
nemMorpaduueckoil OOCTaHOBKE NpUHUMAaNach IepBas 4YacTh ['paxaaHckoro Kojekca
Poccuiickoit denepanuu, coaepxaiias HOpMbl 0 0€3BECTHOM OTCYTCTBUU. BmecTe ¢ TeM
IpaKTHYECKasi MOTPEOHOCTh B COBEPILIEHCTBOBAHMH YKa3aHHOTO MPAaBOBOTO MHCTUTYTA Ha
TOT MOMEHT Y€TKO He chopmupoBanack. Tak, yeueHCcKass BOWHA HaXOAWJIACh HA HAaYaIbHOU
CTaJlud, HE TO3BOJIABLIEH CYAUTHh O JIOACKUX MOTepsax. OcTanbHble AeMorpauueckue
npobJieMsbl elle He 000CTpUIUCh. B pe3ynbTaTe 3TOro HOpMbl 0 0€3BECTHOM OTCYTCTBUH
OBLIIM MPAaKTUYECKH MOJHOCTHIO ckonupoBaHbl B HOBbIN Koneke u3 'K PCOCP 1964 r.

Opnako MOTPEOHOCTHM  NPABONMPUMEHUTEIBHOW  MPaKTUKA  BCKOpPE  CTalu
oueBuaHbIMU. [lo nmannbiM Komuccum mnpu Ilpesuaente PP 10 BOECHHOIJICHHBIM,
WHTEPHUPOBAHHBIM M TPOMABIIUM O€3 BECTH, IOCJ€ OKOHYaHUS TOJBKO TNEPBOM
yeuyeHCKOM kammanud 1994-1996 rr. cyasba Oomee uyem 630 poccuiickux
BOCHHOCITY>KaIllUX OCTaBaJIaCh HEU3BECTHOM.

[IpoBenenue pedopm, a 3aTeM U MHPOBOM SKOHOMHUYECKHM KPHU3UC OKa3alu

BIMSIHUE Ha YCWJICHHE KPUMHUHOTEHHOW oOctaHoBku B Poccuiickoit ®epeparuu, poct
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IPECTYITHOCTH, YTO COOTBETCTBEHHO IPUBEJIIO K COBEPIIEHUWIO B OTHOLUEHUU
3HAYUTEIBHOTO YUCIA TPaXXAaH Pa3Iu4HbIX MPECTYIUIEHUH, KOTOPbIE HEPEIKO BHICTYNAOT
NPUYUHON HMX OE3BECTHOrO HCUE3HOBeHUs. HemanoBakHbIM (PaKkTOpoM, MNPUIAIOIIUM
yKa3aHHON mpobiieMe 0coO0yl0 Ba)XHOCTb, SIBIISIIOTCSA JIOKAJbHbIE BOEHHBIC JIEHCTBU,
IPOUCXOASAIINE B pa3inuHbIX pernoHax obiBuiero CCCP (B 4acTHOCTH, BOEHHBIE JEHCTBUS
B Ueune u apyrux peruonax Poccuiickoit @enepanuu u CHI), TeppopucTHYECKHE aKTHI,
CTUXHIHBIE OEICTBHSI MPUPOIHOTO XapaKTepa, a TaKkKe 0€3BECTHOE MCUE3HOBEHHE JIIOJIEH
IIPU MIOCTOSIHHO Pa3BUBAIOIIMXCS MUTPALIMOHHBIX MPOLECCAX.

Centuac kak B Poccumiickoir ®denepannv, TaKk U BO BCEM MHUPE KOJIUYECTBO
0€3BECTHO OTCYTCTBYIOIIMX JIMI[ YBEJIUYMBAETCS, UYTO MOPOXKIAET MHOMKECTBO KaK
IPAKTUYECKUX, TaK U TEOPETUUECKUX IPOOIIEM.

Cnenudurka 0€3BECTHOTO OTCYTCTBUSI OOYCIaBIMBAET OCOOCHHOCTH PA3TUYHBIX
IPaKJAHCKUX U CEMEMHBIX ITPAaBOOTHOLIECHUI. VICUE3HOBEHNE UETIOBEKA CTABUT B CIIOKHOE
IIOJIOXKEHHUE YJIEHOB €r0 CEMBHU, KPEAUTOPOB, KOHTPAr€HTOB, COYUPEAUTENEH FOPUINYECKUX
JUl. Y UCYE3HYBUIETO MOXET HaXOAUThCA B COOCTBEHHOCTH WJM B MOJb30BAHHUH
UMYILIECTBO, TpeOyrolllee YIpaBieHUs, KOPIOPATUBHBIE IpaBa, peaju3alus KOTOPbIX
BJIUSIET HA IIPABOBOM CTaTyC MHOKECTBA 3aMHTEPECOBAHHBIX JIULI.

Mexny Tem, Ui pelleHuss KOHKPETHBIX JIMYHBIX U HMMYIIECTBEHHBIX MpoOieM
JULAM, HaxOJMBIIMMCS C MPOINABIIMM B JOTOBOPHBIX W HMHBIX YAaCTHO - IIPAaBOBBIX
OTHOUIIEHUSIX, [0 CYILECTBY HET HEOOXOIMMOM MPABOBOM Oa3bl.

OO1uX HOPM HEOCTATOYHO, MOCKOJIBKY Clielu(prKa O€3BECTHOIO OTCYTCTBUSI KaK
IOpUIMYECKOTO (akTa CBs3aHA C OCOOCHHOCTHIO TMPAKTUYECKHM KaXKJIOro BHJIA
IPa)KJaHCKOTO MPaBOOTHOIICHHUS.

B coBpemennoit Poccun exerogno npomnamaer 6e3 Bectu okosio 120 000 genmosexk.
[Ipu 5TOM B TeueHue NepBIX MecAleB Haxonarcs 10 80 % nmponaBmux B3pocibix U 90 %
nereil. B 2020 rogy moctynuio 31562 3afBOK Ha MOMCK MPOMABIIMX JIFOAEH MO BCEU

Poccun. 13 Hux HaiineHbl XuBbIMH — 22856, HalneHsl morubmmmu — 2614, pomaHbie
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HaiineHel — 871. Ilowckum Tex, KTO HE HaiJeH, NPOJOJDKAIOTCA: PACHPOCTPAHSIOTCS
OPHUEHTUPOBKH, ITIPOBEPSIOTCSA CBUAECTENBCTBA.

B GonpmiMHCTBE cityyaeB Mepbl, IPEAIPUHUMAEMBbIE JUIsl pO3bICKa MPOMNABIINX JIULL,
HE MPUHOCAT pe3yJibTaTa, CJIEACTBUEM YEro CTAHOBHUTCS HETEpIHUMas IOpHUIAYECKas
HEOINPEEIEHHOCTh, OTCYTCTBUE CBEACHUM HE TOJIBKO O MECTE HAaXO0KJEHHUS IPOIABIIEIO
rpaXKJ1aHrWHa, HO Ja)ke O TOM, HaXOJWUTCSA JM OH B KHUBBIX. B 3TOi cBsA3u mpoOiema
NpPU3HAHUA TpakJaHWHA OE€3BECTHO OTCYTCTBYIOIIMM WM OOBSIBICHUS TI'pa)kIaHUHA
YMEpUIMM CTajla OCOOCHHO 3HAYMMOM M aKTyaJbHOM, MOCKOJBKY €XETrOAHO MCYe3aeT
OTPOMHOE KOJIMYECTBO IPAK/IAH.

J1st TOro, 4TOOBI Y pOJCTBEHHUKOB MOSBUIIACH BO3MOXKHOCTh KAKUM-TTMOO 00pazoM
COBEpLIaTh IOPUAWYECKHA 3HAYMMBbIEC JIEUCTBUs, CBA3AHHBIC C JIMYHOCTBIO IIPOIIABIIETO,
3aKOHOJATENb W BBEJ MHCTUTYT NPHU3HAHUA TpakJaHWHA O€3BECTHO OTCYTCTBYIOUIUM U
YMEPLIUM.

O0beKTOM HCC/IeOBAHMA SIBIISIOTCS OOILECTBEHHBIE OTHOILEHUS, CBA3aHHbBIE C
WHCTUTYTOM TIPU3HAHUSA TpaxgaHWHAa OE3BECTHO OTCYTCTBYIOIIUM U OOBSBIEHUS
YMEPLIUM.

IIpeamer wucciaegoBaHMs: TPaXAAaHCKO-IIPABOBOE PETYIMPOBAHUE MPU3HAHUSA
rpax1aHnHa 0€3BECTHO OTCYTCTBYIOLUM U OOBSIBICHUS YMEPIIHM.

Heab BbINyCKHON KBAJIN(PUKANMOHHONH padoThl 3aKJIIOYAETCS B TOM, YTOOBI Ha
OCHOBE yueTa JOCTMKEHUW IPAaBOBOW HAYKH, OMNbITA MPUMEHEHUS COOTBETCTBYIOIIUX
IIPaBOBBIX HOPM ONPEIEIUTh OCHOBHBIE IMOJOKEHUS MHCTUTYTA MPU3HAHMS TPakIaHWHA
0€3BECTHO OTCYTCTBYIOUIUM U OOBSBIICHUS YMEPILIHUM.

3anaveil BBINYCKHON KBaJIU(UKANMOHHOH PaldoOThI SBIsETCS OOIIMK aHamu3
MHCTUTYTa IPU3HAHMS TpakJaHWHA 0€3BECTHO OTCYTCTBYIOUIMM U OOBSABICHUS YMEPLINM,
NOPSIIOK MPU3HAHUS TpaKJaHWHA O€3BECTHO OTCYTCTBYIOIIMM U OOBSBICHUS] YMEPILUM,
OCOOCHHOCTH  MPABOBBIX  MOCIEACTBUM  MPU3HAHUS  TpaxJaHWHA  OE3BECTHO

OTCYTCTBYIOIIUM U OOBSIBICHUS YMEPIIUM, XapaKTEPUCTHKA MPABOBBIX MOCIEACTBHIA
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oOHapy)XeHHsl MecTa TmpeObiBaHus MO0 SBKM JIMIA, MPU3HAHHOTO OE3BECTHO
OTCYTCTBYIOITUM JIHOO OOBSIBICHHOTO YyMEPIIUM, NPOOJIEMbl HWHCTUTYTA TMpPU3HAHUS
rpakaaHuHa 0€3BECTHO OTCYTCTBYIOUIUM U OOBSBIICHUS YMEPIIIHUM.

IMIMpHYecKy 0a3y wuccienoBaHusi coctaBisiroT Konctutyums Poccuiickoit
Oenepaunun, ['paxnanckunt  koumekc  Poccuiickon — @epepauuu, | 'paxknaHckui
IIpoueccyansubiii  kojaekc Poccuiickoit denepanuu, oTaeabHbIE HOpMBI CeMEHHOro
kongekca Poccuiickon @Pepepanuu, Kwmmboro koxekca Poccuiickon @Penepanum,
HOPMATHUBHO MPABOBBIE aKTHI & TAK K€ MaTepUaIbl Cy1€0HOM MPAKTHKU.

MeTo0/I0TMI0 MCCJIEOBAHUS COCTABISCT JUAJICKTUYECKUHA METOJ| aHalIu3a, a
TaKK€ KOMIUIEKC OOIIEHAy4YHBIX, YAaCTHBIX U CHEIUAIbHBIX METOA0JOTMYECKUX
IPUHIMIIOB TIO3HAHUS COLMAJIIBHO-TIPABOBBIX SBJIICHUM, KOHKPETU3UPYIOLIMXCS B BUJE
TAKUX METOJIOB, KaK HCTOPUKO-IIPABOBOM, CHUCTEMHBIN, JIOTUYECKUN, JTUHTBUCTUYECKHU,
CTPYKTYPHO-IIPABOBOM, COLIMOJIOTUYECKUN U IPYTUX.

IIpakTHyeckasi OCHOBA MCCJIEAOBAHUSA 3aKIOYACTCS B TOM, YTO NPOBEICHHBIN
aHalM3 MaTepuaJioB IO JAaHHOW paboTe MOTyT ObITh  HCIOJIB30BaHbl  IpU
COBEPIICHCTBOBAaHMU HOpM ['pakmaHckoro koxaekca Poccuiickon @enepannu, HWHBIX
dbenepanbHbIX 3aKOHOB, a TAaKXKE B MPOIECCE TOJIKOBAHUS MMEIOIIMXCS MPABOBBIX HOPM.
Tak ’xe uccienoBaHWEeM JaHHOW PabOThl MOXHO OOOCHOBBIBATH CBOIO TOUKY 3PEHHS B
cyne.

N3zyueno 20 nen, paccMoTpeHHBIX cynamu Poccuiickoit ®enepamuu B cdepe
MPU3HAHUS TpakJIaHWHA OE3BECTHO OTCYTCTBYIOIIMM M OOBSBICHHWE €ro YMEpIIHNM,
cratuctuueckue nanuele MBJl P®, a taxxe pe3ynbTaTbl UCCICAOBAHUM, NMPOBEACHHBIX
JPYTUMH TEOPETUKAMH T10 MpodJieMaM JaHHOTO HUCCIIeIOBAHMS.

HayuyHnast HOBHM3HA MCCJIEAOBAHUA COCTOUT B TOM, 4YTO B pE3yIbTare
MPOBEJICHHOTO  UCCIEAOBaHUS  CPOPMYIMPOBAaHBl BBIBOABI M MPEJIOKEHHUS IO
COBEPILICHCTBOBAHUIO JECHUCTBYIOWIETO 3aKoHojarenbcTBa Poccuiickon @Denepanuu,

BBIPAXKAIOIINE U KOHKPETU3UPYIOLIME HAYYHYI0 HOBU3HY HACTOSIIErO UCCIIETOBAHUS.
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Crpykrypa pabGorbl. Brimycknas kBanudukalnuoHHass paboTa COCTOUT U3
BBEJICHUS, TPEX TJIaB, 3aKIF0UYEHUS U OMOIMOrpaguIecKoro crnmucka, o0y 00beM padoT —

82 cTpaHwuIIbI.
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1 UHCTUTVYT [MPU3HAHUA I'PAXXKITAHUHA BE3BECTHO
OTCTYCTBYIOUIUM U OFBABJIEHUE EI'O YMEPIINM
1.1 OOmas xapakTepucTHKa HMHCTUTYTa MPU3HAHMUS TpaxJaaHUHa OE3BECTHO

OTCYTCTBYIOIIIUM U OOBSIBIICHUSA yMEpuinm

B cucreme rpaxmaHckoro mnpaBa 0co0O€ MECTO HMMEET WHCTUTYT IpU3HAHUS
rpakJaHuHAa OE€3BECTHO OTCYTCTBYIOLIMM U OOBsBIeHHE ero ymepmuM. [IpusHanue
rpa)<1aHWHa KaK OTCYTCTBYIOIIUM U OOBSBIIEHUE €TI0 YMEPIIUM OBbLIIO U3BECTHO PUMCKOMY
IIpaBy.

PumMckuii 3aK0oH Aai cyaam HOJIHYIO CBOOOAY OLEHUTb, ObLI JIM YEJIOBEK BCE €I
KUB. «PUMJIsIHE HE MMeNM HUKAaKOro OO0ILEro mpaBuiia, HO MOCIEIYIOIINE NEPEeBOIUYUKH
PUMCKOTO TMpaBa CO3JAJIA JBE CHCTEMBI IIOCTAHOBJIICHHMM B OTHOLICHWH CMEPTHU
IIPOIIABILIETO YEJIOBEKA». JTU CUCTEMBI HA3BIBAIOTCS CUCTEMOM BO3PACTHOM OIPAaHUYEHHUS U
CUCTEMOM OXHJaHus M OTpaHUuYEHHas CHCTEMa BO3pacTa, KOTopas Obula OCHOBaHA Ha
MAaKCUMAaJIbHOM MEPUOJE KU3HU YEJIOBEKA, IIOCIE YEro IMPOIAaBLIee JIMIO MPEanoaraeTcs
MEpTBBIM. DTOT nepuo]1 coctarisu 70 Jer.

Bropas cucrema Ha3plBaJIach CHUCTEMOM TIOCJIE BbIXOoAa Ha TmeHcuto. OHa
3aKJIIoyanach B TOM, 4TO 3asBJIEHUE ObUIO CAENAHO O AOJITOCPOYHOM OTCYTCTBHH UEIOBEKA
B CyJ€, U €CIU YCTaHOBJICHHBINM IIPOMEXYTOK MCTEK C MOMEHTa IPEAOCTABICHUS 3TOTO
3asBJICHUs], Hanpumep, yepe3 10 yier, To Te e MpaBOBbIE MOCIEACTBUS MMPOU30IILIIO KaK B
Cllyya€ CMEPTH HEW3BECTHOTO OTCYTCTBYIOIIETO d4enoBeka. Kcratu, cucrema
MOCJIEBOCHHOTO Mlepro/Jia Obla BriepBble npuHaTa ['epmanuei, a 3arem Poccueit’.

PerynupoBanue rpaXIaHCKMX OTHOLICHUM BKJIIOYAeT y4aCcTUE TIPaKJIaHUHA B

MpaBoBbIX OTHOIIEHUsAX. [ 1aBa 3 ['paxknanckoro kogekca Poccuiickoit @enepanuu (nanee

! Anaubes, A. T. HNHcTUTYyT 6€3BECTHOTO OTCYTCTBHSI B PsJie HHOCTPAHHBIX rocynapcTB / A. I'. AHaHbeB.
— Mockaa : Universum: skonomuka u ropucnpyaesius. 2020. — C. 170.
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- I'pasxnanckuil kopekc Poccuiickoit @enepannn) Ha3bIBAIOT «IPaKkaaHaMu (JIMLIAMM)».

[IpuMeHeHre pa3TUYHBIX TEPMHHOB MPEAINOIaracT HEOOXOIUMOCTh MPHHSTH
pelIeHre O BOIPOCE O TOM, KaKWe KOHICMIIMM Hanbojiee COOTBETCTBYIOT KOHIICHIIUU
WHJIMBUAYAJIBHOTO MPEIMETA IPAKIAHCKOTO npaBal.

Hcnonbs30BaHWe KOHUEMIUU <«JIMYHOCTU» JIJIA ATUX IEJeH KaKeTCd HEeTOYHbIM. C
TOYKHU 3PCHHS TCUXOJOTHH U (HHIOCO(UM, YETOBEK SBIISICTCS MPEAMETOM COIMAIBHBIX
OTHOILIEHHH, Y KOTOPBIX €CTh ONPEEICHHbBIN YPOBEHb ICUXUYECKOTO PA3BUTHSL.

Konnenmusa «4enoBeka» B CMBICIE NpEAMETa MpaBa IIMPOKO HCIOIb3YETCS B
pPa3IMUHBIX MEXKIYHApPOJHBIX JOKYMEHTaX M 3aKOHOAAaTeIhCTBE. Tak, B cTatbe 6
Jexnapanuu npaB yejaoBeKa HAMMCAHO, YTO «BCE, T/ Obl OH HU HaXOJWJICSA, UMEET MPaBO
Ha MPU3HAHUE €r0 IPUINIECKON JINYHOCTI .

UenoBek SBIAETCS MPEIMETOM MHOTHX MpaB U OOS3aHHOCTEH, B TOM YHCIIE
rpakaanckux. OpHaKo TpaxkIaHCKOE 3aKoHoJarenbcTBO Poccuiickorn  ®Denepanuu
UCIIOJB3YET JAPYryl0 KOHIENUUIO - «TpaxkaaHuH». I[loxoxke, YTO 3Ta KOHIENIUs
XapaKkTEepU3yeT YEJIIOBEKAa HE KaK «4IE€H CEeMbW», a Kak JIMIO0, Y KOTOPOro €cCTh
OIpeleIeHHas CBS3b C TOCYIapCTBOM . M3 5TOro Clemyer, 9ro TIPakIaHCKOe
3aKOHOAATEIBCTBO MPHU MCIOJIB30BAHUHU KOHIEMIINU «TpaxaaHuHa» (TpaXKaaH) OTHOCUTCS
K rpaxaanam Poccuiickon @enepanuu. Ho Ha Tepputopun rocymapcrBa Bcerjaa €CTh
JIOJIH, SIBJISIIOIIMECS] TpaKIaHAMU APYTUX TOCYIApPCTB, a TAKKE JIOJEH, Y KOTOPBIX HET

IpakJIaHCTBA - Jinila 0e3 rpaxkaancTBa. OHU MOJABEPKEHBI BEPXOBEHCTBY 3aKOHA, KOTOPHIE

! I'paxnanckuii konexkc Poccuiickoit @eneparuu (yacth mepBasi) oT 30.11.1994 Ne 51-®3 (pen. ot
28.12.2016) // OdunnansHbIil THTEPHET-MIOPTAN TPABOBON HHPOpMAIHK (WWW.pravo.gov.ru) : [caiit]. —
URL: www.pravo.gov.ru (1ata oopamenus: 15.05.2021).
2 Tepensik, A. M. Hexotopble mpo06sieMbl HHCTUTYTA MPU3HAHUS IPaKIaHUHA O€3BECTHO OTCYTCTBYIOLINM
u o0baBnenne ymepmuM / A. M. Tepensik // Ckug. Borpocs! cryaenueckoir Hayku. — 2020. —Ne4. — C.
100.

Axwmer3saoB, C. WM. OcoOeHHOCTHM y4yacTHs TPOKYypopa B TPaKIAHCKOM CYJIOMPOM3BOACTBE IIO
otaenbHbIM Kateropusim e / C. . AxmerssiHoB. — MockBa: Hopma, 2020. — C. 132.
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CYUIIECTBYIOT B 3TOM COCTOSIHUHM, UMEIOT OIpe/IeJICHHbIE MpaBa U 00S3aHHOCTH, HO OHU HE
SBJIAIOTCS TPAXKJIAaHAMM 3TOr0 rOCYJIapcTBa, B TaHHOM ciiyyae Poccuu. D10 03Ha4yaeT, 4yTo
TaKHe JIFOAHW HE MOANANAIOT 0] KOHUENIUIO «rpaxkaan». boiee Toro, sta KoHUeNnuus He
pacmpocTpaHsieTcs Ha Juila 0e3 rpa)x/JIaHCTBa.

B MeXIyHapOIHBIX COIVIAIIEHUSX, @ TaKXKE B 3aKOHOJATEIBCTBE MHOTMX CTpaH,
KOHLEMNIMS «TPaKIaH» HE HCIOJIb3YETCS, HO MCHOIb3YeTCSd KOHLENUUs «(PU3NUECKUX
JHID, KOTOpasi UMeeT 0oJiee MUPOKOe Coiep KaHne, TOCKOJIbKY OHO OXBaThIBAET BCE JIOAH
B KaueCTBE YYACTHUKOB I'DAXKIAHCKUMH U JIPYyTHE IIPABOBbIE OTHOILIECHUS HAa TEPPUTOPUHU
naHHoU crpanbl. Hanmpumep, B ['pakanckoM koxekce I'epMannu COOTBETCTBYIONIAS I1aBa
B paznene «Jlunamm» Ha3bIBalOTCS «(PU3NUECKUMHU JTULAMK». B 3TOM 3aKOHE UCTOJIb3yeTCs
TEPMUH «UEIOBEK», HO B CMBICIIE «(PH3HUECKOTO JINIA» .

Opaniy3ckuid ['paxkaaHCKuil KOAEKC HMCHOJIb3YeT YCIOBUA «(QpaHIy3CKHI» U
«MHOCTpaHeI JUIsl 0003HaueHUs CyObeKTa Mpasa - JIMYHOCTU. B 3akoHO1aTenbCcTBE Halle
CTpaHbl JIOAM KaK CYOBEKTHl TPaKJAaHCKOTO IpaBa JIaBHO Ha3bIBAIM «Tpa)KIaHaMU.
®paza «rpaxaaHe» U B ckoOkax «EcTecTBEeHHBIE JIIOW» BIEPBbIC MOSBUIMCH B OCHOBAX
rpaxkaanckoro 3akoHogarenabctBa CCCP um  coro3Hbix pecnyonuk 1991 roma wm
MIPUHUMAIOTCS HBIHEIHUM [ pakaHckuM koaekcoMm Poccuiickoit (De):[epauI/H/IZ.

HeB0o3MOXXHO MpeAnoaokKuTh, YTO KOHLEMNIMH «TpaXIaHUH» U «(pusndeckoe
JULO» SIBJSIIOTCS OJAHO3HAYHBIMU, OHM XOTh U IMOJIOOHBIE, HO B II€JIOM HE coBmajaarT. B
JUTEpAType TaKoe JBOWHOE OOO3HAYEHHE TOTO KE SIBJICHUS OOBSCHSETCS >KeJlaHUEeM
3aKOHOZATENs] HE OTKA3bIBAThCS OT TPAJAWLMOHHOTO, 3HAKOMOI'O HCIIOJIb30BaHUs CIOBA.

OpHako mpenrnonaraeTcs, 4YTO, YUYUTHIBasg MEXIYHApOIHBIM OMBIT B OyIyllleM, Halle

Axmetr3siHoB, C. W. OcobGeHHOCTH ydYacTHsi TPOKypopa B TPaKIaHCKOM CYIOTPOU3BOJCTBE TIO
otaenbHbIM Kateropusim jien / C. M. Axmer3sHoB. — MockBa: Hopma, 2020. — C. 136.
2 Hopomenko, T. H. [IpusHanue rpaxaanvHa 0e3BECTHO OTCYTCTBYIOUIMM U OOBSBICHHE IpaKAaHUHA
yYMEpLIMM KaK MHCTHTYTHI rpaxaanckoro mnpasa / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. —
C.74.
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3aKOHOJIATEIBCTBO TAKXKE MEPEHIET HAa €AMHOE MCITOIh30BAHUE CIIOBA «(PU3HUIECKUX JTUID)
P OOpAIIEHUH K OTACTBHBIM CYObEKTaM TPaXKTAaHCKOTO TIPaBa.

Takum oOpazoM, CyObEKTaMM T'paKIaHCKUX MPABOHAPYIICHHH MO POCCHMCKOMY
3aKOHOJIATEIBCTBY SABJSIOTCS B MIEPBYIO OUYEpelb rpakaane oomecTBa. B To e BpeMs oHU
4aCTO FOBOPSAT O IPakJaHCKOM IOJIOKEHUH JTUYHOCTH, O IpaBax 4YeJIOBEKa U IpakJaHUHA.

I'paxmanuH Kak mOpeaMeT 3aKoHa WHAWBUIYyATU3UpPYETCsS MO UMEHH (cTtarths 19
['paxxnanckoro kojgekca Poccuiickoit ®denepannu) u Mecto xutenbcrBa (ctarhs 20
['paxxanckoro kojaekca Poccutickoit denepanun). HazBanue rpaxjaHiHa NpUBEICHO MPU
POXKJIEHUH, BKIIOYAET (paMUINIO0 U (DAKTUUECKOE UMsI, & TAKKE OTYECTBO, €CIIM MHOE HE
CIEAYET U3 3aKOHA WJIM HAIMOHAIBHOTO 06bryaes’,

B coorBerctBHM ¢ mojoxkeHusmMu 1nm. 1 cr. 'K P® ormermMm, dro:
«MecToM XKUTENbCTBA  MPHU3HAETCA  MECTO, TA€ TPaXIaHWUH  TOCTOSHHO WM
MIPEUMYIIIECTBEHHO MPOKUBAET. [ pak1aHiH, COOOIMBIITNN KPEeIUTOpPaM, a TaKXKe JIPYTUM
JUIlaM CBEACHUA 00 HMHOM MECTE€ CBOErO0 JKHUTEIbCTBA, HECET PHCK BBI3BAHHBIX
ATUM HOCHCHCTBHﬁ))Z.

MecTo KUTeJIbCTBA HECOBEPIIIEHHOJIETHUX B BO3pacTe /10 14 jeT npu3HaHO MECTOM
MPOXKUBAHUS UX IOPUIUYECKUX MPEACTABUTENEH - POAUTENECH, IPUEMHBIX POJUTENEH WIU
OTICKYHOB.

TouHoe ompeneneHne MecTa MPOKUBAHMS SBISICTCS HEOOXOIUMBIM IS 3aIlUThHI
MpaB U MHTEPECOB TpakaH, 00ECIEUUBAIOIIUX CTAOMIBHOCTh TPAXKJAHCKUX IMPABOBBIX
OTHOIIEHUH, a TaKXKe TOCYIapCTBEHHBIX WMHTEpecoB. HeoOXoamMo 3HATh TOYHOE MECTO

JKUATEIIbCTBA IPakKIaHNHA, BO3HUKAET MPU PEIICHUU PAlla IOPUANYECKUX BOITPOCOB. Takum

! Tepensik, A. M. HexoTtopble mpo06sieMbl HHCTUTYTa MPU3HAHUS IPaKIaHUHA O€3BECTHO OTCYTCTBYIOLIUM
u o0baBnenne ymepunm / A. M. Tepensik. — Mocksa : Hopma, 2020. — C. 100.

2 I'paxxnanckuit kopexc Poccuiickoin ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdpunmanpHBIi HHTEPHET-TOPTAIT MPaBOBO MHMOpMAIMK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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00pa3oM, BOIIPOC O TOM, /i€ CIEAYET BHIMOIHATH 005A3aTE€IbCTBO, Pa3pemIaeTcsi BO MHOTUX
Clly4asiX, B 3aBUCHUMOCTU OT MECTa MPOKUBAHUSA YYACTHUKOB OOS3aHHOCTH OTHOILIEHUS -
KPEAUTOPOM H JTOJIKHHUKA .

MecTo XKHUTENbCTBAa TpakJaHWHA JODKHO OBITh ONPEIEICHO C JIOCTAaTOYHOMN
TOYHOCTHIO. Hanpumep, He10CcTaTOUHO, YTOOBI Ha3BaTh TOJIBKO MECTHOCTb, HY)KHO yYKa3aTh
YJIHILy, HOMEp J0Ma, KBapTHpy. B ciiydae BOZHMKHOBEHHS CIIOpPa O TOM, SIBIIIETCS JIM 3TO
MECTO MECTOM MPOKUBAHUS JIULA, BOIPOC pa3pelieH Ha OCHOBE OOBEKTHUBHBIX MPU3HAKOB
- IOCTOSIHHOE WJIX JIbFOTHOE MPOYKUBAHUE B 3TOM MECTE.

HawnOosiee UCTUHHBIM, HAJO MOJNararh, SBISAETCS CYXIEHHUE, COTIACHO KOTOPOMY
NPU3HAHUE TPAKJaH O€3BECTHO OTCYTCTBYIOUIMMHU U OOBSABICHUE UX YMEPIIMMH - 3TO HE
YTO WHOE, KaK YCTAHOBJICHUE OMPEJEICHHBIX OOCTOSTENBCTB, IMO3BOJISIONIMX CHAENaTh
BBIBOJ] O TOM, YTO MECTOHAXOXJICHHUE TPaXTaHMHA HEU3BECTHO, UJIM O TOM, YTO O€3BECTHO
OTCYTCTBYIOUIUI FPaXKIaHUH YMED.

[IpencraBisieTcsi, 4TO TaKO€ OMNPEACIICHUE CYIIHOCTH HWHCTUTYTa MpPU3HAHUS
rpakJjaHuHa O€3BECTHO OTCYTCTBYIOIIMM WJIM OOBABICHUSI YMEPIIUM SIBIIsIETCS Hauboiiee
MOJIHBIM, MPABUJIBHO PACKPBIBAIOIINM €0 IPABOBOE COJIEPKAHUE.

Kakue xe mpaBOBble OTHOLIEHHS U CBSI3U JAENAIOT HEOOXOAMMBIM T'PAKIAHCKO-
MPaBOBOM WMHCTUTYT OE3BECTHOTO OTCYTCTBUSI M Tpu3HaHus ymepmmm? [Ipexmae Bcero,
JIMYHBbIE HEUMYILIECTBEHHBIE MPaBa, KOTOPbIE HE YHUUTOKAIOTCS CO CMEPTHIO UEIIOBEKA, HE
yTPAuyMBAIOTCS U TpU OE3BECTHOM OTCYTCTBHM M MOTYT TOJIBKO HYXKIAThCS B 3allUTE
JPYTUMU JIMIIAMU, TIOCKOJIbKY CaMOT0 YeJIOBEKa, 00JIaaoero M1, HeT U HEU3BECTHO,
IJie OH HAXOXHTCS .

"Viren u3 1oMa W HE BEpHYJCA.." - TaKMMM CJIOBaMH HAYMHAIOTCS OOBIYHO

! Ananbes, A.T. HNucTuTyT 6€3BECTHOTO OTCYTCTBUS B Psijie MHOCTpaHHBIX rocyaapcts / A. I. AHaHbeB. —
Mockaa : Universum: skonomuka u wopucnpyaennus, 2020. C. 183.
2 Tepensik, A. M. Hekotopsie nmpo06eMbl HHCTUTYTa MPU3HAHUS TPakIaHUHA 0€3BECTHO OTCYTCTBYIOIIUM
u o0bsaBnenne ymepunm / A. M. Tepensik. — Mocksa : Hopma, 2020. — C. 100.
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OOBSIBJICHUST O PO3bICKEe MpomaBmux JroAei. [lomumo rops yTparel mpomaxa uenoBeKa
BJICYET U MPOOJIEMBI FOPUINYECKOIO XapaKTepa - KaKk ObITh ¢ MMYIIECTBOM IPOIABIIErO
JMIa, KakuM 00pa3oM CoJep)KaTh €ro WKIAUBEHIEB U T.A. B 3TOH CBA3M IpakIaHCKOE
3aKOHOAATENBCTBO Poccum mpenycMarpuBaeT CHENUAIBHBIE IPABOBBIE IMPOLETYPHI
OXpaHbl UMYIIECTBA O€3BECTHO OTCYTCTBYIOIIMX JIMI] U TIOTAIIEHUs UX 00s13aTENIbCTB.

3aKOH pa3nuyaeT IMpU3HAHUE JHIa OE3BECTHO OTCYTCTBYIOIIMM U OOBSBICHHUE
ymepminMm.  Eciam  cyn  mpusHan rpakgaHMHa  O0€3BECTHO  OTCYTCTBYIOIIMM, — TO
IIPEANO0JIaraeTcs, 4To OH KUB. ET0 NMyIIecTBO HE HACIenyeTCsd U HaXOAUTC 110 OXPaHOU

CoruicHo ct. 45 'K P® ormetnm, uto: «I'paxkJaHWH MOKET ObITh OOBSBIIEH Cy10M
YMEPILHUM, €CJIU B MECTE €ro >KHTEJIbCTBA HET CBEJICHUHA O MECTE€ €ro mnpeObIBaHUS B
TEYEHHUE TSATH JIET, a €CIM OH Ipomnan 0e3 BECTH IpU OOCTOSTEIbCTBAX, YIPOKABIIUX
CMEPTBIO WM JAIOUIMX OCHOBAaHUE MPEANoiaraTb €ro rudeilb OT ONPEAEIEHHOTO
HECUACTHOTO CITydast, - B TEUCHHE IIECTH MECALERY .

[ToaTOMy B OOJIBIIIMHCTBE CIy4YaeB CYLIECTBYIOT OCHOBAHMSI TOJIBKO ISl TPU3HAHUS
rpakIaHUHA GE3BECTHO OTCYTCTBYIOIINMS,

3ajmauedl  paccCMaTpUBaEMOI0  HHCTUTyTa  SIBJIIETCA  3alluTa  MHTEpeca
3aMHTEPECOBAHHOIO JINIA, €CJIM 3TO HEBO3MOXHO OCYLIECTBUTH BO BHECYAEOHOM IOPSAKE,
IyT€M BBIHECEHUS 3aKOHHOTO M 0OOCHOBAHHOI'O CyJ€OHOI0 PELlEHUs, HallPaBJICHHOTO Ha
YCTPaHEHHUE HEONPENCICHHOCTH B CEMEUHBIX, TI'PAKIAHCKUX, JKUJIMUIIHBIX W JIPYTUX
MPaBOOTHOIIEHUSX, KOTOPHIMU O€3BECTHO OTCYTCTBYIOLIMN Tpa)KJaHUH CBSI3aH C
(bU3MYECKUMU JIMLIAMU U OPTaHU3ALUSIMHU.

I/IHCTI/ITYTBI IIPpU3HAHUA TpaKadaHHWHA 0e3BECTHO OTCYTCTBYIOIIIMM MW IIPU3HAHHA

! I'paxnanckuii konexkc Poccuiickoit ®@eneparuu (vacth mepBasi) or 30.11.1994 Ne 51-®3 (pen. ot
28.12.2016) // OdunnansHbIil HHTEPHET-MIOPTAN TPABOBOM HHGPOpMAIHK (WWW.pravo.gov.ru) : [caiit]. —
URL: www.pravo.gov.ru (nara ooparmienus: 15.05.2021).

2 Tepensik, A. M. Hekotopsie nmpo06eMbl HHCTUTYTa MPU3HAHUS TPakTaHUHA 0€3BECTHO OTCYTCTBYIOIIUM
u oOobaBnenne ymepunm / A. M. Tepens. — Mocksa : Hopma, 2020. — C. 100.
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rpaXJaHWHA YMEPIITNM HAMpaBJIeHbl Ha 3alIUTy NPaB JIPYTUX YYaCTHUKOB TPaKIaHCKUX
nmpaBOOTHOIICHWH. Tak, B cilydae IIUTEIBHOTO OTCYTCTBUS TpakIaHWHA - y4aCTHUKA
Ipa)XTaHCKHUX MMPABOOTHOIIEHUI B MECTE €0 MOCTOSHHOTO MPOKUBAHUS U HEU3BECTHOCTH
€ro MecTa MNpeOBIBaHUS BO3HUKAET IOPUAMYECKAs HEOMPEIACICHHOCTh, TMOCIEACTBUEM
KOTOpPO MOXKET CTaTh YIIEeMJICHHE TpaB JPYTHX YYaCTHHKOB IPABOOTHOIICHUH.
Kpeautopbl He UMEIOT BO3MOXXHOCTH TOJIYYUTh C JAHHOTO TPKIaHUHA TPHYUTAIOIIHIACS
UM JIOJIT; COCTOSIIIIME Ha FOKIWBEHHWH TPaXKIaHWHA HETPYIOCIHOCOOHBIC JIMIA MEPECTAIOT
MoJIy4aThb OT HEro MpUYUTAIONIeeCs UM COJIEp’)KaHHEe M B TO K€ BpeMs HE MOTYT
0oOpaTUThCS 3a TIEHCHEH, TOCKOIBKY CUYMTAIOTCS HMEIONTUMH KOPpMUJIbIla. He 3amuimieHs! u
WHTEPEChl CaMOT0 OTCYTCTBYIOIIETO JHUIA, T.K. MOXXET OBITh NPHUYUHEH ymepo ero
MMYIECTBY, OCTABIIEMyCs 63 IpHCMOTpa’.

Wtak, ”HCTUTYTOM O€3BECTHOTO OTCYTCTBUS M OOBSBIICHUS TPAKTaHHHA YMEPIITUM
oOecrieuynBaeTCsd YCTPAaHEHHE HEOIPEACIICHHOCTH B TPAXIAHCKUX MPABOOTHOIICHUSIX.
['maBHOW  1edbI0  yCTaHOBJIGHHUS ~ (akTa TPU3HAHMUS  TpaXJaHWMHA  OE3BECTHO
OTCYTCTBYIOITUM JIHOO OOBSABICHUS €ro YMEpIIUM SBJSETCA 3alldTa €ro MpaB H
uMmyIiecTBa. JliMTenpHOE OTCYTCTBHE JIMIIA W HEM3BECTHOCTh €r0 MeCTa MNpeObIBaHUS
3aTparuBalOT HMHTEPECHl TIPEXKIEC BCErOo UJICHOB CEMBH, Y KOTOPBIX TIPH TaKHX
00CTOSITEIHCTBAX BO3HHUKAIOT TIPaBa U COOTBETCTBYIOIINE O0SA3aHHOCTH (HampuMep, MpaBo
Ha MEHCHUIO MO CIIy4ar MOTePU KOPMMJIIbIA; OOS3aHHOCTH TEpea KpPeIUTOpaMu TaKoTo

JUA U T.J0.).

1.2 OcHoBaHus ¥ NOPAJIOK MPU3HAHUS TPaKIaHUHA OE€3BECTHO OTCYTCTBYIOIIUM

Koncturymueit P® 3akperuieHO mpaBo TpaxkiaaH Ha CyIeOHYHO 3arluTy

! [{piom3oBa, H. A. O 3HayeHum craguii OE3BECTHOTO OTCYTCTBHSI TpaXIaHWMHA B POCCHUHCKOM
rpaxaanckom mipase / H. A. Ip16m3oBa. — Mocksa : [Ipaso, 2019. — C. 96.
b
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HapyLIEHHBIX MpPaB M OXpaHSAEMbIX 3aKOHOM HHTEpecoB. ['0CynapcTBO, OCYIIECTBISAA
3a00Ty O CBOMX TpakJaHaX, 00s13aHO TapaHTUPOBATH OCYLIECTBICHUE KOHCTUTYIIMOHHBIX
npaB. Takoe oOecnedeHHEe BO3MOXKHO TOJBKO IIOCPEACTBOM IPABOTBOPUECKON U
PaBONPHUMEHHUTEIBHON JIESITEIbBHOCTH COOTBETCTBYIOIMX TIOCYJapCTBEHHBIX OPraHoOB.
Crnenu¢uka Nnpou3BOACTBA M0 3aIIUTE HAPYIIEHHOTO WJIM OCHAapUBAEMOIo IpaBa WU
OXPAHIEMOT0 3aKOHOM MHTEPECa 3aBUCHT OT KOHKPETHOI KaTerOpHH JIelT .

Crates 42 IT'K P® onpenenser: «['paxkgaHuH MOXKET OBITH IO 3asBICHHIO
3aMHTEPECOBAHHBIX JIUII IPU3HAH CYJOM O€3BECTHO OTCYTCTBYIOIIMM, €CIH B TEUECHHE Ioj1a
B MECTE €ro >KMTEJIbCTBA HET CBEICHMI O MecTe ero npeObiBaHus. [Ipu HEBO3MOXKHOCTU
YCTAaHOBUTh JE€Hb IMOJYYEHHUS IMOCJIEIHUX CBEICHUA 00 OTCYTCTBYIOLIEM HAyajJoM
UCUHCIICHUSI CpOKa JUIsl MPU3HAHUS OE3BECTHOIO OTCYTCTBHUSI CUMTAETCSI MEPBOE YHCIIO
MecAla, CIEAYIOLEro 3a TeM, B KOTOPOM OBLIM IOJYYEHbI MOCJIEIHHE CBEIECHUS 00
OTCYTCTBYIOLIEM, & IPU HEBO3MOXHOCTU YCTAHOBUTH O3TOT MECALl - IIEPBOE SHBAPS
CIIeTYOIIEro rofay’,

[Ipy HEBO3MOKHOCTM YCTAaHOBUTbH JI€Hb IOJYYEHHsI MOCIECIHUX CBEIECHUU 00
OTCYTCTBYIOLLIEM HA4yaJloOM HCUUCICHHS CPOKa ISl MpHU3HAHUS O€3BECTHOTO OTCYTCTBHS
CUMTAETCS] MEPBOE YHCIO MeEcsia, CIEAYIOLEro 3a TeM, B KOTOPOM OBUIM MOJIy4YEHbI
MOCJIEIHUE CBEJIEHUsI 00 OTCYTCTBYIOLIEM, a IPU HEBO3MOXKHOCTH YCTAHOBUTDH 3TOT MECSIII
- IEPBOE STHBAPS CIEAYIOLIEro roga’.

B ropunnueckoid nuTepatype BBICKa3aHbl pPA3JIMYHbIE MHEHUST 00 OCHOBAHHUSX
NpU3HAHMS TpaKAaH O€3BECTHO OTCYTCTBYIOIIMMH. Psii yueHBIX mojaraer, 4yTo Kak IMpH

0e3BECTHOM OTCYTCTBUH, TaK W IIPpHU OOBSIBIICHUU YMEpHIUM B OCHOBC JIC)KUT OJlHA U Ta KC

! Tepemsik, A. M. HekoTopbie mpo6IeMbl HHCTHTYTA MPH3HAHMS TPAKIAHHHA GE3BECTHO OTCYTCTBYIOIIHM
u oObsBienue ymepunm / A. M. Tepensik. — Mocksa : Hopma, 2020. — C. 100.

2 I'paxxnanckuit kopexc Poccuiickoit @enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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MPE3yMIIUs CMEPTH TpakIaHWHA, TOCKOJIbKY pElIeHHe cyAa OyaeT MCTUHHBIM TOT/a,
KOrja TrpaxJaHWHA HET B JKUBbIX. Jlpyrue aBTOpbI, HANpOTUB, MOJAararOT, 4YTO B
0€3BECTHOM OTCYTCTBHM 3aJI0’K€HA MPE3YMIIUs >KU3HU, MO0 HET elle JOCTaTOYHBIX
OCHOBAHUW TMpeJroiaratb, 4To rpakJIaHUHA HET B JKHUBBIX. TpEeThbs MO3UIIUS, KOTOpas
npejacTaBisgercs 0ojee IpaBUIbHOM, OCHOBAHA HA TOM, YTO HHUKAKOTO MPEATNOI0KEHUS B
OCHOBE pElICHHS cyJa O 0e3BeCTHOM OTCYTCTBUU HeT. Cya TOJIBKO KOHCTATHPYeT (pakT
OTCYTCTBUSL JIMI[a W HE HCXOAUT W3 TMPEANOJIONKEHUM HH O KU3HHU, HU O CMEpPTH
rpaxxnanuHa. [locneAacTBust mpu3HaHus JuIla O0€3BECTHO OTCYTCTBYIOIIMM OTHIOIb HE
TaKOBBI, YTOOBI MpEIoIaraTh 4To-1ubo0, CKopee peub UIET 00 YCTPAaHEHHH HEJI0CTAaTKa B
JOCTOBEPHOH HH(MOPMALIIH O IPUYHHAX OTCYTCTBUS CyOBEKTa IPABOOTHOIICHHIA

[Ipusnanue rpaxkaaHruHa 0E€3BECTHO OTCYTCTBYIOLIUM MOYET OBITH NMPOU3BEICHO
TOJIBKO CYJIOM B MOPAJIKE 0COOOr0 MPOM3BOACTBA, KOI/IA K PACCMOTPEHUIO MPUHUMAETCS
HE MCK, a 3asBJICHUE IpakJaHWHA (TaK KaK B JAHHOW KaTErOpHH €] HET MaTepUalIbHO-
npaBoBoro cropa). CyJ MOXeT mpu3HaTh TpakJIaHWHA OE3BECTHO OTCYTCTBYIOUIUM TIO
3asIBJICHUIO0 3aMHTEPECOBAaHHBIX JuIl. OTHOCHUTCA J1U JHLO, oOpaTUBLIEECS B Cyd C
3asiBJICHMEM O TPU3HAHUM TpaxkJaaHWHa O€3BECTHO OTCYTCTBYIOIIUM, K YHUCIY
3aMHTEPECOBAHHBIX JIMI, CYJ OyleT pemiaTh UCXOAS U3 MaTepHallOB KOHKPETHOIO Jiefa.
Kak mpaBmiio, 3auHTEpECOBAaHHOCTh MOATBEPKIACTCS HEOOXOAMMOCTBIO YPETYIHPOBATH
MPaBOOTHOIICHUE, OJHUM W3 YYaCTHUKOB KOTOPOTO SIBIISJICA HBIHE OE3BECTHO
OTCYTCTBYIOIIMN TpaxKJaHWH, a JPYTHUM - JIMIO, OOpaTHBIIEECS B CyJ C 3asBJICHHEM.
Hampumep, B cooTBetcTBuH ¢ moar. 6 1. 1 cr. 188 TK PD*:

1. JleiicTBue JOBEPEHHOCTH MPEKPAIIAECTCS BCICACTBHE:

! Tepensik, A. M. Hexotopble mpo6sieMbl HHCTUTYTA MPU3HAHUSA IPAXKIaHUHA O€3BECTHO OTCYTCTBYIOLINM
u o0baBnenne ymepunm / A. M. Tepensik. — Mocksa : Hopma, 2020. — C. 104.

2 I'paxxnanckuii kogexc Poccuiickoii deneparuu (dacte mepsas) oT 30.11.1994 Ne 51-d3 (pen. ot
28.12.2016) // OdunmanbHBI UHTEPHET-TIOPTAN MPAaBOBOM MH(OpMaIK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (mara oopamenus: 15.05.2021).
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1) ncreuenust cpoka 10BEPEHHOCTH;

2) OTMEHBI JOBEPEHHOCTHU JIMIIOM, BBIIABIIAM €€, WM OJHUM W3 JIHI], BHIIABIIAX
JIOBEPEHHOCTh COBMECTHO, IMPU 3TOM OTMEHa JOBEPEHHOCTH COBEpIIACTCS B TOM K€
dbopme, B KOTOPOIi ObIIa BBIIaHA IOBEPEHHOCTH, TNOO B HOTapHAIbHOHU (hopMme;

3) oTka3a JuIla, KOTOPOMY BBIJaHA JOBEPCHHOCTb, OT IOJHOMOYHUH; 4)
MpEeKpalieHus] IOPUANYECKOr0 JIMIAa, OT HMEHH KOTOPOrO WJIM KOTOPOMY BbIJaHa
JIOBEpPEHHOCTb, B TOM YHCII€ B pe3yJbTaTe €ro peopraHuzanud B (opme paszzieneHus,
CIIMSIHUS WJIM IPUCOCTUHEHUS K APYTOMY IOPUANYECKOMY JIMITY U T.J.

K 3amHTEpecOBaHHBIM JIMIIaM OTHOCATCSI HE TOJBKO YJICHBI CEMbHU MPOMABIIETO WIN
ero TMpearnoyiaraeMble HACICIHUKHA. TaKOBBIMH SIBIISIOTCS M KPEIUTOPHI JMIA, T.C.
rpakaaHe U OpraHu3anuu (B YaCTHOCTU paboTojaTelnb), Mepesl KOTOpbIMU 0Oe3 BecTd
MpoNaBIIUiA UMeN 00s13aTeNibcTBa (10rK). B 11e510M TakuM paBoOM Ha oOpallleHHe B CYJ O
MPU3HAHUU TpakJIaHWHA OE3BECTHO OTCYTCTBYIOIIMM MOKET 00JIaJlaTh M YUYPEXKICHUE
OaHka, ecnu 0€3 BECTH OTCYTCTBYIOIIMM TPakKIaHUH SBISETCS CCYIOMOydYaTesaeM, WM,
HaIpuMep, TOProBasi OpraHW3alys, MPOJaBIas TaKOMYy TpakIaHWHY TOBAap B KPEIUT, U
T.J.

B kauecTBe 3amMHTEpECOBaHHBIX JHI] TAK)K€ MOTYT BBICTYNaTh TpakKiaaHe, s
KOTOPBIX PEIICHUE CyAa O MPU3HAHUU TpaKJaHWHA 0€3BECTHO OTCYTCTBYIOIIUM SIBJISICTCS
MPaBOBBIM OCHOBAHMEM (TPEANOCHIIKON) BO3HUKHOBEHHUS HX COOCTBEHHBIX IIPaB.
Hanpumep, WKIMBEHIIBI OTCYTCTBYIOIIETO, KOTOpble MMeNu Obl MPaBO HA TOJydyeHHE
MEHCUU B CJIy4ae €ro CMEpPTH, MPUOOPETAIOT ATO MPaBO ¢ MOMEHTA BCTYIUICHUS B CHUITY
PELIeHNs Cy/a O PU3HAHUK IPAKIAHNHA OE3BECTHO OTCYTCTBYIOIIAM .

3aI/IHTepeCOBaHHBIMI/I B IIPpU3HAHHWU TIpaXJaHWHA 0e3BECTHO OTCYTCTBYIOLIUM

! Tepensik, A. M. Hexotopsle mpo6yieMbl HHCTUTYTA MPU3HAHUS IPaKAaHUHA O€3BECTHO OTCYTCTBYIOLINM
u o0baBnenne ymepmum / A. M. Tepensk. — Mocksa : Hopma, 2020. — C. 100.
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MOTYT OBITh U APYTHE JHUIlA, €CIU 3TO HEOOXOIMMO MM JJisl 3aIlUTHl HAPYIIEHHOTO WJIH
OCIIAPMBAEMOTr0 MpaBa WIH OXPAHSIEMOr0 3aKOHOM HHTepeca (HalpuMmep, HaJIOTOBbIE
Oprassl 4 T.I1.), @ TAKXKE MPOKYPOP, OpraHbl TOCYIaPCTBEHHOTO YIIPABICHUS, HHBIE OPTaHbl
Y OTJEJIbHBIE TPaKJIaHe, €CJIM OHU I10 3aKOHY BIIpaBe oOpaliaThbcs B Cy[ 3a 3alIUTON MpaB
¥ HHTEPECOB IPYTUX JIUIT .

[IpakTH4YEeCKH 3aMHTEPECOBAHHOCTb JIMIIA ONPEAEIISIETCS TOM LIENIbIO, pad KOTOPOH
MOJIAeTCsl 3asBJICHUE O MPU3HAHWUU TpaxkIaHWHA 0e3BecTHO OTCYTCTByromMM. CyneOHas
IPAKTHKA CBUETEILCTBYET O TOM, UTO B OOJIBIIMHCTBE CBOEM TaKHE 3asiBICHUSI OJAIOTCS
CYIIpyroM, OJHAKO BO3MOXXHbl M HWHBIE BapuUaHTbl. B mpakThke paloOHHBIX CYOB
Bonrorpaackoid o0mactu  Takue 3asBIEHUS, HampuMmep, ObUIM TOJaHbl CECTPOU
IPOMNAaBUIETO JIMLA (€TI0 MO 3asBJICHUIO0 3aKupbsiHOBOM D.VY.), COXKUTENbHULEH (J1€70 0
sasBieHno Kasak H.M.)?.

Tak, mpy paccMOTPEHUHU TPAXKIAHCKOrO Jeja IO 3asBIeHUI0 XpyjieBod M.A. o
pU3HaHUM 0€3BECTHO OTCYTCTBYIOIIMM €€ My>ka XpyJjieBa A.A. 3asBUTENIb B 000CHOBaHHE
CBOMX TpeOOBaHMI yKa3aja, 4To ¢ XpyJ€BbIM MHOIO JIET COCTOSJIA B 3aPETUCTPUPOBAHHOM
Opake, OT KOTOpPOr0 HMMEIOT JBOMX B3pOCIBIX AeTe. 3a TpU ToAa A0 HCYE3HOBEHMS
MIPOU30ILIET Pa3pblB CEMEUHBIX OTHOLIEHUH, U B aBrycte 2003 r. My ucde3 u3 qoma 0e30
BCAKOTO IpeaynpexaeHus. Ha nmpoTsbkeHnH JUIMTEIbHOr0 BPEMEHU OHA INpeAnpHHUMAaIIa
IOMBITKA PO3bICKAa MY)Ka, HHTEPECOBaJaCh y POICTBEHHHKOB €ro CyabOOH, OJHAKO
MECTOHAXO0XJACHUE ONPEAEIUTh HE TPEICTaBUIIOCh BO3MOKHBIM. B mocneayroiiem B CBsI3U
C TeM, 4YTO €l HeoO0XoauMo OBUIO pemiaTh BOIPOCHI, CBA3aHHBIE C Mpojaaxed rdo
OOMEHOM COBMECTHOM KBapTHpbI, CTajla pPa3bICKUBATh €ro 4Yepe3 OpraHbl MOJIUIIMH.

JIaHHBI pO3BICK TaK)Xe HE IPUHEC pe3yabTartoB. Ji1d IMOJy4eHHUsT BO3MOKHOCTHU

[piom3oBa, H. A. O 3HayeHum craguii OE3BECTHOTO OTCYTCTBHSI TPaXKIaHWMHA B POCCHUHCKOM
rpaxaanckoM npase / H. A. L{pibu3oBa. — Mockaa : [Ipaso, 2019. — C. 103.
2 Tepensik, A. M. Hekotopsie nmpo06eMbl HHCTUTYTa MPU3HAHUS TPakTaHUHA 0€3BECTHO OTCYTCTBYIOIIUM
u o0baBnenne ymepunm / A. M. Tepensik. — Mocksa : Hopma, 2020. — C. 100.

22



pacHopsAINTLECS TPUBATU3UPOBAHHBIM KUJIHEM OOpaTUiiaCch B CyA C 3asBICHHUEM O
MPU3HAHUHA MYXa O€3BECTHO OTCYTCTBYIOIHMM. J[OBOABI 3asABUTENS B CyJEC HAIUIA CBOE
MOJATBEPKICHUE, B CBSI3U C YeM ee TpeOOoBaHUs ObUIM YAOBIETBOPEHBI B MOJTHOM OOBEME.
[Ipu »ToM B CyneOHOM 3aceaHWU OBUIM JOMPOILIECHBl CBUJIETEIA W POJICTBEHHUKHU
MPOMABIIET0, MOATBEPAUBIINE (PAKT JIUTEILHOTO OTCYTCTBUS XpyJieBa MO MECTYy €ro
JKUTENIbCTBA; TIpeAcTaBuTeNb [leHcnonHoro ¢onma P® mo ['opojuiieHCKOMY pailloHY
Bonrorpaackoit 001acTi, KOTOPBIA MOSICHWII, YTO 3a BpPEMsSI MCUE3HOBEHHUS XpPYyJIEB HE
noJiy4yaJl TMEeHCHI0 M He oOpamajics 3a €€ MepeBOJOM B JPYroe MECTO; 3aTpeOOBaHbI
CBeJICHUA W3 cenbckoro mnocenenus, POB/I; B 3akimodyeHnHn MPOKYpOp paiioHa TaKKe
noJjiarajl He0OXO0IUMbIM YJIOBJIECTBOPUTH 3asIBJICHHbBIC TpC6OBaHI/IHl.

B nene mno 3asBnenuro 3akupbsHOBOW @D.Y. o0 npu3HaHUM OE3BECTHO
OTCYTCTBYIOIIEH €€ pojiHOM cecTpbl JIlykmaHoBoit @.Y. B 000CHOBaHUE CBOUX TPEOOBAHUIMA
3asBUTEIIb YKa3aja, 4TO SIBJIETCS ONEKYHOM HECOBEPLICHHOJICTHUX AeTer JIykMaHOBOM
®.V., Tak Kak OTell JAeTel ymep, a MaTh Mporajga 0e3 BECTH M MECTO HaXOXKICHHUS e
Hen3BecTHO. [locnenumit pa3 JlykmanoBy ®.Y. Bunenu B cepenune anpens 2003 r. B cene
bepnus, UnosnuHckoro paitona Bonrorpaackoi obmactu, rjae oHa MpoKKUBaia ¢ IETbMH B
nome coero otua. [lo3xe oHa yexana, ocTaBUB JeTeH, K HUM OO0JbIlle HE BO3BpallaNach,
JIeTel BOCIUTHIBAJ OTEIl, MOCIE CMEPTH KOTOPOrO OINEKYHCTBO Haja HUMHU OdOopMuIIa
3assBuTeNb. CBenenuit o JlykManoBoit He ObuTo ayutensHOe Bpemsi. OHa U POJICTBEHHUKHU
NpeANPUHUMAIIA MEPHI 110 €€ MOUCKY, 00pallaiiCh B MOJUIINIO, HO PE3yJIbTaThl PO3bICKA
HAYETr0 He nanu. B Hacrodiiee BpeMs JE€TH MNPOKUBAKOT B CEMbE 3asIBUTEIIBHULIBIL.
VYcranoBnenue gaHHoro (akra HeoOxoaumo s o(OpMIIEHUS Ha JAETed NEHCHUU I10
CIy4yaro ToTepu KopMmuiblia. B cyneOHOM 3acenaHuu ObUTM JIOTIPOIICHBI 3asiBUTENb, €€

npeacraBuTCiib, CBUACTCIN, KOTOPLIC IIOATBCPIAUIIN CbaI(T 0e3BECTHOTO OTCYTCTBUA

! Anaubes, A. T. HNHcTUTYyT 6€3BECTHOTO OTCYTCTBHSI B PsJie HHOCTPAHHBIX rocynapcTB / A. I'. AHaHbeB.
— Mockaa : Universum: skonomuka u ropucnpyaeHims, 2020. C. 181.
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JIlykMaHOBOM; IpPEACTABUTENbL OpPraHa OINEKW M NONEYUTENbCTBA, IOJIATABIIETO, YTO
3asiBJICHUE JOJDKHO OBITh YJIOBJIETBOPEHO, IOCKOJIBKY 3TO COOTBETCTBYET HMHTEpecaMm
HECOBEPILCHHOJIETHUX; C 3TOM € NO3ULUEN BBICTYNIMI U IpoKypop. C yderoM Bce
COBOKYITHOCTH MCCJIEJOBAHHBIX IO JENIy JOKA3aTEIbCTB CyJ IPHUIIENT K BBIBOAY O HAIMYHUH
OCHOBaHUM 7151 Tpu3HaHus JIyKkMaHOBOM 6€3BECTHO OTCYTCTByIOHICﬁl.

IIpn paccmoTpennn aena no 3assieHuro Kazak H.M. o npusHanuum ee coxurens
Mumosa II.B. Ge3BecTHO OTCYTCTBYIOUIMM B 00OCHOBaHHE TpeOOBaHUI 3asiBUTEND
yKazaja, YTO YCTaHOBJICHHE IJAHHOTO (pakTa HEOOXOAMMO i O(OPMIICHUS MEHCUU 10
CIy4yard IIOTepH KOPMWJIbLIA, TaK KakKk Ha CBOEM WXKIWBEHUUM OHA HMEET
HECOBEPILIECHHOJETHUX JeTel, OTHOM KOTOphIX siBisgeTcs Llumos. [lpu ero xu3nu Kazax
He ycrena opopmuts oToBcTBO LlINinoBa, ogHako OH Bcerna mpu3HaBai JIeTell CBOUMH, O
YeM B Cy/1eOHOM 3aceaHuu MOATBEPAUIIN TONPOLIEHHBIE CBUIETENH, U YTO CJIEI0BAJIO U3
CIPABOK ceJIbcKoro mnoceneHus. Cyn B JaHHOM Cilydae TaKkKe IPUIIEN K BBIBOAY O
HaJIMYUU OCHOBaHUM Juist npu3HaHus [llumoBa 0e3BECTHO OTCYTCTBYIOIIMM, TaK Kak BCE
M3JI0KEHHBIC 3asBUTEeM (haKThl HAILTH CBOE MOATBEP)KICHHE B CyIeOHOM 3aCeIaHNA".

Pemenue cyna o mpu3sHaHUM rpakJaHUHA O€3BECTHO OTCYTCTBYIOIKUM HE SIBJISIETCS
OTBETOM Ha BOIIPOC, JKWB JAHHBIM TpaXJaHWH WM HET. B oTiMuMe OT Takoro
IOPUANYECKOTO (haKkTa, Kak CMEpTh TIpakJaHWHA, MPU3HAHUE TpaKAaHWHAa OE3BECTHO
OTCYTCTBYIOLIUM SIBJISIETCSL MpaBOBOM (UKLMEH - CyAd CBOMM aKTOM [pPHU3HAET
CYILLIECTBOBAHHME ONPENEIECHHOTO (pakTa, XOTA OHO OOBEKTHMBHO HE AoKa3zaHo. [IpuHATHIN
CyIOM aKT CBHMJETEIBCTBYET O HEBO3MOXHOCTM B ONPEACIICHHBIM MOMEHT BpPEMEHHU

YCTaHOBUTD (1)aKT JKU3HU UJIM CMCPTH I'paKJaHHHA U, COOTBCTCTBCHHO, IIPUHATL MCPLI 110

! opomenko, T. H. TlpusHanue rpakiaHuHa GE3BECTHO OTCYTCTBYIOIIUM M OOBSBICHHE IPAKIAHHHA
yMEpIIMM KaK MHCTHTYThI rpaxaanckoro mnpasa / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. —
C.74.

2 o .
[{piom3oBa, H. A. O 3HadeHum craguii OE3BECTHOTO OTCYTCTBHSI TpaXIaHWMHA B POCCHUHCKOM
rpaxnanckoM npase / H. A. Lpi6u3oBa. — Mocksa : [Ipaso, 2019. — C. 98.
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OXpaHe €ro MMYIIECTBa U MOJIyYUTh UCIOIHEHHUE IO €ro o0s3aTenbeTBaM. B mienom, ecnu
CyJl IpU3HaJ IpaXkIaHNHa 0€3BECTHO OTCYTCTBYIOIIMM, TO IPEANOIATaeTCsl, YTO OH >KHB.

Pemenne o 0e3BECTHOM OTCYTCTBHUM CTPOMUTCS HE Ha MPE3yMIIUU CMEpPTH
rpaXXJIaHWHA, a Ha (PAKTHUECKOM COCTaBe OE3BECTHOTO OTCYTCTBUSI.

DaKTHYECKHiT COCTAB BKIIIOYACT B ce0s '

- BO-TIEPBBIX, OTCYTCTBUE CBEJICHUI O MECTE NMpeObIBaHUS IPAKIAHUHA,

- BO-BTOPBIX, JUIMTEILHOCTD - B TEUEHHUE | roa - TaKOM HEU3BECTHOCTH,

- B-TPETbUX, HEBO3MO>KHOCTb YCTPAHEHUS 3TOW HEU3BECTHOCTU IIyTEM IIPOBEICHUS
PO3BICKHBIX MEPOIPHUSITUH.

JUiss  npu3HaHUs TpakJaHWHA OE€3BECTHO  OTCYTCTBYIOIIMM  HEOOXOIUMO
YCTaHOBUTH B Cy/IeOHOM 3ace/jaHuu JBa (akTa:

- €r0 IOCTOSIHHOE OTCYTCTBHUE B TEYEHHE I'0/1a B MECTE KUTEIIbCTBA;

- OTCYTCTBUE CBEICHHMH O MECTE €ro NnpeObIBaHUS U HEBO3MOXKHOCTH 3TO MECTO
YCTaHOBUTb.

Cnenyer OTMETUTb, YTO Ha MpoTsikeHUu Oonee 40 JeT HUKAKMX HU3MEHEHUH
MOPSIJIOK TPU3HAHUS TpaKJaHWHA OE3BECTHO OTCYTCTBYIOIIMM Ha 3aKOHOJATEIHLHOM
ypoBHe He nperepren. ['TIK PCOCP 1964 r., a teneps ['paxkaaHckuil npoueccyaabHbIN
kojekc Poccuiickoit ®deneparuu (nanee - I'TIK P®) ycraHoBwim mopsyiok cyaeOHOTo
NIPU3HAHKS FPAKIAHIHA GE3BECTHO OTCYTCTBYIOIIMM . [IpH TOM JaHHBI Tall Pa3BUTHS
MIPABOBOI'0 PETYJIUPOBAHUS CYIONPOU3BOACTBA B 3TOM cepe, HauaThiil ¢ npunstueM ['TIK
PCOCP 1964 r., XapaKTEepU3yeTCs  3aKpEIUICHUEM  MMEHHO cyneOHoM

MOJIBEJIOMCTBEHHOCTH yKa3aHHOW Kateropuu aen. [o Bcrymienus B cuiry ['K PCOCP

! Hopomenko, T. H. [IpusHanue rpaxaannHa 0e3BECTHO OTCYTCTBYIOUIUM M OOBSBICHHE IpaKIaHUHA
yMEpIIUM KaK WHCTUTYTHI Tpakaanckoro npasa / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. —
C.74.
2 T'paskaHCKHI MpoleccyanbHbIl Kogeke Poccmiickoit dexeparmu ot 14.11.2002 Ne 138-®3 (pex. ot
30.04.2021) // OdurmanpHbIif HHTEPHET-TTOPTAT MPABOBOM MHPOpManuu (WWw.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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1964 1. u I'TIK PCOCP 1964 r. paccMaTpuBaeMble Jeia UMEIU Yalle HOTapUAIbHYIO
MOJIBEIOMCTBEHHOCTh M TOJIbKO Tocie BeryiuieHus B cuiry 'K PCOCP 1964 r. u I'TIK
PCOCP 1964 r. 3akperieHa HCKIIOUUTENIBHO CyeOHas MTOABEIOMCTBEHHOCTh ATUX JICII.

B cuny cr. 277 T'TIK P® B 3asBiaeHMM O NpPU3HAHUU TpaKJaHUHA OE3BECTHO
OTCYTCTBYIOLIUM HJIK 00 OOBSBICHUU TPaKJIAaHUHA YMEPIIUM JOJKHO OBITh YKa3aHo, IS
KaKoM 1eiu HeoOXOIUMO 3asBUTENI0 MPU3HATh IPaKJaHWHA OE3BECTHO OTCYTCTBYIOLIUM
Wi OOBSBUTH €ro yMEpUINM, a TaKKe JODKHBI OBITh HM3JI0KEHBI OOCTOATEIHCTBA,
NOJTBEpXKJAIOIIME O€3BECTHOE OTCYTCTBHE TIpa)<IaHWHA, JMOO OOCTOSTENLCTBA,
yIpO’KaBIIME MpPONaBIIEMy 0€3 BECTH CMEpPThIO WM JAIOIIME OCHOBAaHUE MPEANOJararh
€ro rudesib OT ONPEEIEHHOr0 HECYACTHOIO cllydas. B OTHOLIEHNN BOEHHOCTYXAIIUX WU
WHBIX TpaXKJaH, MPOMaBIIMX 0€3 BECTU B CBSA3M C BOCHHBIMHU JICUCTBUSMHU, B 3asBICHHUU
YKa3bIBACTCS IEHb OKOHYAHUSI BOCHHBIX JICWCTBHIL.

Cnenyer otMeTutb, 4to B CT. 276 I'TIK PD onpeaeneno cienyrouiee «3asiBICHUE O
MPU3HAHUU TPpa)xKJIaHWHA OE3BECTHO OTCYTCTBYIOIIMM WM 00 OOBSBICHUHU TpakIaHHWHA
YMEpPILIUM TMOAAeTCss B CyI I1I0 MECTy JKHUTEJIbCTBA WM MECTy HAaXOXKICHHS
3aMHTEPECOBAHHOTO JIUIIAY.

B coorBerctBum co cr. 277 I'TIK P® «B 3asBneHnn O NpU3HAHWK Tpa)kAaHWHA
0€3BECTHO OTCYTCTBYIOIIUM HJIM 00 OOBSBICHUM TPaKIaHWMHA YMEPIIUM JOJIKHO OBITh
yKa3aHo, NJisi KaKOW M€ HEOOXOIUMO 3asiBUTENIO TMPU3HATH TpaKJaHWHA OE3BECTHO
OTCYTCTBYIOIIUM WJU OOBSABUTH €ro yMEpIIUM, a TaKXKe JOKHBI OBITh H3JI0KCHBI
OOCTOATENbCTBA, MOATBEPXKAAIOIINE OE3BECTHOE OTCYTCTBHE TIpa)KJAaHHWHA, JIMOO
00CTOSITENBCTBA, YIPOXKABUIME NMPONaBUIEMy 0€3 BECTU CMEPTHIO WIIM JAIOLIUE OCHOBAaHUE
npeanosjaratb €ro ru0eiab OT ONPeAENIEHHOIO0 HECYacTHOTo ciyyas. B oTHouieHuu
BOCHHOCITY)KAIlIMX WM WHBIX TPaKJaH, MPOMABIIMX 0€3 BECTH B CBA3M C BOCHHBIMU
JEUCTBUSIMH, B 3aBJICHUN YKa3bIBACTCS ICHh OKOHYAHUSI BOCHHBIX JACHCTBUIN.

B 3asBneHun o mpu3HaHUM IpakAaHUHA O€3BECTHO OTCYTCTBYIOIIUM HEOOXOAMMO

YKa3blBaTb 0OCJIb, A AOCTHIKCHUA KOTOpOﬁ HGO6XOI[I/IMO IMPpU3HATh TpPaXJJaHNHA
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0€3BECTHO OTCYTCTBYIOIIMM. OJTa Iledb JOJDKHA HOCHUTH IPAaBOBOM XapakTep, T.€.
YKa3aHHOE COCTOSIHME TpakKIaHWHA C TOYKH 3PEHMS JIEWCTBYIOILIETO 3aKOHOJATEIbCTBA
SBJIIETCSI OCHOBAHUEM HACTYIUICHHUS MHBIX IOpUIUYECKUX (DaKTOB, C HUMH CBSI3BIBACTCS
BO3HUKHOBEHUE Yy TPEThUX JIUI] ONPEJICIICHHBIX TIPaB U 00si3aHHOCTEN. OTCYTCTBHE CCHUIKU
Ha 1IeJb B 3asBJICHUU SBIISICTCSI OCHOBAaHWEM ISl OCTAaBJICHHUS TAaKOro 3asiBICHUS 0e3
JIBH>KEHUS C MPEIOCTABICHUEM CPOKA JJISI UCIPABJICHUS ATOTO HEAOCTATKA, O YEM CYIbEl
BBIHOCHTCS OTIPE/ICIICHNUE .

['paxxnancko-niporieccyasibHoe 3akoHoaTenbcTBO (cT. 278 I'TIK P®) ompenensier
To, uTo: «llocie TmpuHATHS 3adBICHUS O TMPU3HAHUU TPaKIaHUHA OE3BECTHO
OTCYTCTBYIOIIUM WJIH 00 OOBSBJICHUU TpakAaHUHA YMEPIIUM CYJIbsl MOXET MPEJIOKUTh
OpraHy ONEKH U T[ONEYUTENIbCTBA HA3HAYHUTh JIOBEPUTENBHOIO  YIPABISIOLIETO
MMYIECTBOM TAKOTO IPAXKIAHIHAY .

Ha cragum BO30YXKIeHUS TPaXAaHCKOTO CYJIONPOU3BOJACTBA CyAbs 00s3aH
MPOBEPUTh, UMEET JIM 3asBUTENb MPaBO HAa CYACOHYIO 3alIUTy CBOErO OXPaHSIEMOTO
3aKOHOM HuHTepeca. OOIUMHU MPEANOChUIKAMU TpaBa Ha CYJIEOHYIO 3allUTy SIBISIOTCS
rpaKJaHCKasi TMpOIeCCyalibHasi MPaBOCIOCOOHOCTh, MOJBEOMCTBEHHOCTh JEINy CyAy U
IOpUINYECKasl 3aMHTEPECOBAHHOCTh B UCXO/IE Aea.

Kax moka3pIiBaeT npakTuka pailOHHBIX CY/IOB, V)K€ Ha CTaIuu BO30YKICHUSI TaHHON
KaTeTOpUHU JIeT CyJIbU B 00s13aTEILHOM TOPSIKE MPOBEPSIOT, BO30YKIAIOCH JIM PO3BICKHOE
JIeJI0 COOTBETCTBYIOIIMM OPraHOM BHYTPEHHHUX J€1 MO 3asBJICHHUIO 3aMHTEPECOBAHHOIO
JU1a, UIMEETCS JIU B JIeJie COOTBETCTBYIONIAS CIPABKA O PE3yJIbTaTaX pPO3bICKa MPOIMABIIErO

4eJIoBEeKa, MOCKOJIbKY [0 aHaJu3MpPyeMOM KaTeropuu Jed MNpelBAPUTEIbHBIM pPO3BICK

! Anaubes, A. T. HNucTuTyT 6€3BECTHOTO OTCYTCTBHSI B PsA/ie MHOCTPAHHBIX TocynapctB / A. I'. AHaHbeB.
— Mockaa : Universum: skonomuka u ropuctpyaesims, 2020. C. 184.

2 T'paskaHCKHiA TpoleccyanbHbIl Komeke Poccniickoit deneparmu ot 14.11.2002 Ne 138-®3 (pex. ot
30.04.2021) // OdurmanpHbIif HHTEPHET-TTOPTAT MPABOBOM MHPOpManuu (WWw.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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0€3BECTHO OTCYTCTBYIOIIETO 4YeJOBEKa OpraHaMu BHYTPEHHHUX Jen oOs3ateneH. B atoii
CBSI3M HEOOXOAMMO OOpaTUTh BHMMAHHE Ha TO, YTO HAJIMYHE PO3BICKHBIX MEPONPHUSTH,
MPOBEJCHUE HMX B YCTAHOBICHHOM TOPSJIKE pE3yJbTaTbl pO3bICKA HE SBISIOTCA
00s13aTeIbHBIMU YCIOBUSIMU TIPUHSATHUS 3asBICHUS O NMPU3HAHUM TpaKAaHWHA OE3BECTHO
OTCYTCTBYIOIIMUM U  BO30YXKJEHHS  COOTBETCTBYIOLIErO  3asBlieHUs. Po3bICKHas
uHpopMaIusl CIYKUT JIMIIb OJHUM U3 JOKA3aTeJIbCTB OTCYTCTBHS TpakKJIaHMHA B MECTE
€ro KUTEJIbCTBA.

OTMeTuM, 4YTO MHOTJA BCTPEYAKOTCS CiIy4au OTCYTCTBHS JOJDKHOTO BHHMMAaHHS
CyIbU K MpOIECCY JIOKa3bIBaHUSI OE3BECTHOIO OTCYTCTBUSA T'pa)kAaHUHA, YTO, B CBOIO
ouepenb, SBISETCA CIEICTBUEM OTCYTCTBUSA JOCTaTOYHOM HOPMATUBHOM  0asbl,
METOJMYECKUX pa3padOTOK M PYKOBOACTB IMpH JOKa3blBaHUM IO JieJdaM JaHHON
KaTCFOpI/II/Il. Paccmorpum npumep. 16 anpens 2006 r. B OKTSOpbCKUN pallOHHBINA CY/ T.
Kanyru ot rp. M. moctynuio 3asiBieHHE ¢ HpOChOOM NpU3HATH €€ POAHOro OpaTa
0€3BECTHO OTCYTCTBYIOIIMM JIsI TIOCJICTYIOIIEH ero BBIMUCKU U3 KBapTupbl. 8§ mas 2006 T.
CyJl, pacCCMOTPEB TPa)XJAaHCKOE JIeJ0 MpHu3Han rp. M. 0e3BeCTHO OTCYTCTBYHOUIUM C 1
HOs10pst 2003 1. Cpenu moka3aTeiabCTB OE3BECTHOTO OTCYTCTBUSL Tp. M. B pelieHuu
3HAYMIIKCK: cripaBka u3 OB/l o Tom, uro B mapte 2005 r. mo 3asaBieHuto rp. M. ee Opar
OO0BsIBJIEH B (peiepasIbHbIN PO3BICK, MOKAa3aHHUs YYaCTKOBOI'O YIOJHOMOYEHHOTO MOJUIUH
Y OJTHOM COCEeIKH 3asBUBILHUX, YTO I'p. M. HE MPOXKUBAET 110 aJAPECy MPOMUCKH. 23 neKadpst
2006 r. ot rp. M B Kanyxckuii o0nacTHOM Cyna TOCTyMaeT 3asBICHHE C TMPOCHOOU
OTMEHUTh BBIHECEHHOE CYJOM pEIIEHHUE B CBSA3HM C SIBKOM O€3BECTHO OTCYTCTBYIOLIETO
muna. XKanoOa ynoBieTBopseTcs, U €10 HANpaBIIeTCsl HA HOBOE PACCMOTPEHHE B TOT K€
cyl. B OkTs0pbckoM cyzie ociie TOro Kak Jej10 HEOJHOKPATHO OTKJIAIbIBAJIOCh B CBSI3H C

HesBKOM B cya rp. M. 19 despans 2008 r. pemienue cyna o mpu3HaHuu Tp. M. 6€3BeCTHO

! Anaubes, A. T. HNHCcTUTYyT 6€3BECTHOTO OTCYTCTBHSI B PsAJIE HHOCTPAHHBIX rocynapcTB / A. I'. AHaHbEB.
— Mockaa : Universum: skonomuka u ropucnpynenius, 2020. C. 184..
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OTCYTCTBYIOIIUM OTMEHSIETCS, OJTHAKO KBapTUpa, e NpOoXUBAI Ip. M. ¢ cecTpoi, €ro
nponana. B xoxe cynebHoro 3acemanusi BeisicHseTcs: cienyromiee: ¢ 1993 mo 2003 rr. B
TPEXKOMHATHOM KBAPTHUPE MPOKHUBaAJA CEMbsI: OTeL, ChIH U 104b. CbiH B 2003 . ye3xkaer
pabotath Ha CeBep, B TtomeHCcKkyto obnactb. B 2005 r. ymupaer oTen U 104b, 3aBEOMO
3Has 0 MECTOHAXOXJACHHHM OpaTa, MOJAeT CHayaja 3asgBJIICHHE B IMOJHUIMIO O TMPOMaxe
Opara, a 3areM B CyJ C NpochOOH NpHU3HATH €ro 0e3BecTHO OTCyTcTByrommM. Ilocie
BCTYIUICHHSI PEIICHUS B 3aKOHHYIO CHUJy OHa BBIMHUCHIBACT OpaTa W3 KBapTUPHI W,
OCTaBIIMCh TaKKUM 00pa3oM COOCTBEHHHKOM, mponaer ee. Cya He cyell HeoOXOIUMbIM
JOMPOCUTh POACTBEHHUKOB Tp. M, KOTOpble 3HaIM O €ro MECTOHAaXOXIACHUH, He
uctpeboBan po3pickHOTO nena u3 YBJI, xors rp. M. Ob1 BpeMEHHO MNpomucaH B T.
KanuHcke, He 3ampocusl U3 BOCHKOMAaTa CBEJACHUU OO0 ydeTe, XOTs TaM COJEPKaluCh
cBenieHuss o0 yosiTuu rp. A. B r. Kaaunck. Bce 3To mo3Bosmiio 3asiBUTENbHUIIE (ITyTEM
oOMaHa M 3J0ynoTpeOJeHus] JOBEpUEM) BBECTH CyA B 3a0Jy>KJIEHUE, YKPBIB OT HETO
JUYHYIO nepenucky ¢ rp. A. Kpome 3Toro, cya Takke IOCTOBEPHO HE YCTaHOBUII
IOPUIMYECKYI0 3aUHTEPECOBAHHOCTh 3aABUTENS, 4YTO TMO3BOJIWIO Tp. M. BMecTo
0003HAYEHHOM €10 BBIMUCKH OpaTa M3 3aHUMAEMOW >KUJIUIONIAAN HE3aKOHHO MPOJaTh
MOJIOBUHY €ro JAOMOBJaJeHusi. Takum o0pa3oM, 3a BHEIIHE HE BBI3BIBAIOLIMM COMHEHHI
(haKkTOM BBITIMCKH M3 KBAPTUPHI MPOMABIIETO JUIA CKPHIBAIOCH KEJIAHUE 3asIBUTEIIbHUIIBI
POJATh KBAPTHPY, BOCIIOIB30BABIINCEH OTCYTCTBHEM IIPOIABIIErO JIHIA' .

B cyne6Hol nmpakTUKe BCTPEUaIOTCs ¥ TAKHUE JieJia, IO KOTOPBHIM B CAaMOM Cy/1€0HOM
MMOCTAHOBJICHUM COJIEPKATCS CBEICHUS O BO3MOXKHOM MeECT€ NpeObIBaHUS TpakAaHWHA,
OJIHAKO CyJ, HE€ CcJenaB BbIBOAbl OTHOCUTEIBHO YKAa3aHHOTO OOCTOSATEIhCTBA,
YIOBJIETBOPSIET 3asBJICHUE M TNPHU3HAET TpakJaHWHA OE3BECTHO OTCYTCTBYIOIIMM.

[IpuMepoM MOXKET MOCHYKUTh CIEAYIOUIEe [HeJI0: MPOKypop TI. MexaypeueHcka B

! Anaubes, A. T. HNHcTUTYyT 6€3BECTHOTO OTCYTCTBHSI B PsJie HHOCTPAHHBIX rocynapcTB / A. I'. AHaHbeB.
— Mockaa : Universum: skonomuka u ropucnpyaeHims, 2020. C. 185.
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uHTepecax E. oOpaTtuiics B CyJ ¢ 3asBlIEHHEM O MPU3HAHUU O€3BeCTHO OoTcyTCTBYIOMIEH 1.
Kak BumHo u3 cynmeb6Horo mnocraHoBieHus, 28 HosOps 2007 r. II. BwIObITA U3 T.
MexnypeueHcka B c¢. SIkoBieBka fkoBieBckoro parnona IIpumopckoro kpas. Bmecre ¢
TEM CyJ HE CAENAl COOTBETCTBYIOIIMX 3alpoCOB. BBIBOABI CyJa IO JIaHHBIM
O00CTOSITENILCTBAM B PEHICHUM TakKe OTCYTCTBYIOT. Pemennem MexaypedeHCKOTro
ropojickoro cyna KemepoBckoi 0071acTH 3asBJICHHE YAOBIETBOPEHO.

B coorBerctBun ¢ I'TIK P® cyn mocime npuHATHA TAakoro 3asBICHUS MOKET,
HarnpuMmep, NPEAJIoKUTh OpraHy OINEKU U IIONEUUTENbCTBA HA3HAYUTH JIOBEPUTEIBHOIO
YIOPABJISIIONIETO UMYILECTBOM JAHHOIO T'Pa)KJaHWHA, a B COOTBETCTBHM C TPeOOBaHUSAIMU
'K Po! OpraH OIEKH U MONEUYUTEIBCTBA MOXKET U J0 UCTEUEHHUS TOa CO JHSA IMOJYyUYCHUS
CBEJICHUI O MecTe MpeObIBaHUS OTCYTCTBYIOIIETO TPakJaHUHA HAa3HAYUTH YIPABIISIOLIETO
€ro0 UMYILECTBOM.

[TockonbKy OT 3asBUTENsT TpeOyeTcs yKas3blBaTh I1€b IMPU3HAHMS TPakKJaHWHA
0€3BECTHO OTCYTCTBYIOLIUM, TO JOKa3bIBAaHUIO TOJUIEKAT (aKThl, MOATBEPKIAIOIINE
HaJW4Yue  COOTBETCTBYIOIIMX  IPABOBBIX  OTHOLICHHM  MEXKIy  3asBUTEIEM U
OTCYTCTBYIOIIMM JHLIOM. HeoOXxoauMmbIMU JOKa3aTelbCTBAMU MO  JIeJaM  JIaHHOM
KATETOpUU SIBIISIIOTCSL:

- CIIPaBKa 0 MECTE KUTEIIbCTBA I'PAKIAHNHA,

- I0Ka3aTeabCTBa (PaKTUYECKOTO OTCYTCTBUS IpakJaHMHA B MECTE €r0 )KUTEIbCTBA
B T€UEHHUE OJIHOTO T'0J]a, YTO MOXKET OBITh MOATBEPKIECHO CBUACTEIBCKUMHU MOKA3aHUAMHU
POJCTBEHHUKOB, COCE/IEH, COCIYKUBLIEB, APY3€H, CIpaBKaMH ¢ MecTa pabOTHI U T.1I.;

- JIOKa3aTelabCTBA IMPHUHATBIX MEpP II0 YCTAHOBICHHID MECTAa HaXOXKICHHUS
rpakKJaHuHA, B OTHOIIEHUMH KOTOPOIO CTABUTCS BOMPOC O MPU3HAHUU €ro Oe3BECTHO

OTCYTCTBYIOIIIUM (OTBGTBI Ha 3aI1pOCHI CyJid, CIIPAaBKHU U3 aJIpCCHBIX CTOJIOB U HpO‘-I.);

! I'paxxnanckuit kopexc Poccuiickoir ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).

30



- JOKa3aTeIbCTBA OTCYTCTBUS CBEICHUM O IPYTrOM MECTE KUTENbCTBA I'PAKIaHUHA
(OTBETHI aPECHBIX CTOJIOB U MPOYNE CBEACHMS, MOATBEPKAAIOIINE (HJIM OIIPOBEPTraIOLIUE)
OTCYTCTBHE JMIIa B TEYEHHE OJHOTO TOJa B MECTE€ €ro J>HUTEIbCTBA). DTUMU Ke
JI0KA3aTEIbCTBAMU MOTYT IOJATBEPKAATHCS MPEANPUHATHIE 3asIBUTEIIEM MEPHI IO PO3BICKY
JAHHOTO Tpa)KIaHUHA;

- JI0KAa3aTelbCTBAa OTCYTCTBUSI WM HAJIWYMS  YMBIIUIEHHOTO ITOBEJICHUS
IpaKJaHWHA, CKPBIBAIOLIErOCSd OT OTOBIBAaHUSI HAaKa3aHUs, TPUHYIUTEILHOIO UCIOJHEHUS
CYJEOHBIX aKTOB U aKTOB MHBIX OPTaHOB;

- JIOKa3aTelbCTBA HAJIWYMS IMPABOBOM 1€MW MPU3HAHMS TpakJIaHWMHA O€3BECTHO
OoTCcyTCTBYIOIMM. Hampumep, eciiv 3agBiI€HHE MOAAET CYNPYr, TO LEIbI0 MOMKET ObITh
pacTop>keHne Opaka B YIOPOIIEHHOM Imopsake (B opraHax 3arca). CrenoBareibHO,
JIOKA3aTeJIbCTBOM SIBJIIETCS HalW4yMe CBUAETENbcTBa O Opake. Eciam mnpusHanue
rpaxi1aHrHa 0€3BECTHO OTCYTCTBYIOIIUM TPeOYyeTCs Uil YChIHOBIICHHUS, TO IPEIbSABISACTCS
CBHJIETEIBCTBO O POY/ICHNN peOeHKa'.

Paccmotpum npumep u3 cynedHoit npaktuku. CemenoBa B.M. oOpaTuiiachk B ¢y C
3agBlieHMEeM O mpu3HaHuu ee Myxka CemenoBa M.M. Ge3BectHo oTcyTcTByrommm. B
3as1BJICHMU OHA yKasana, 4yTo B Mapte 2005 r. oH BbIeXall HA CBOCH aBTOMAIIIMHE B TOPOJI
BopoHexx K 3HAaKOMBIM, (aMIIMKA KOTOPBIX M MECTO >KUTEIbCTBA OHa He 3HaeT. Ha
CJIEIYIOIUN IeHb IO MECTHOMY PaJno OBLJIO COOOIIEHHE O TOM, YTO Ha y4acTKe IOPOTH T.
HoBast AnHa - r. [ToBopuHo npounsonuia aBapusi. C 35TOro MOMEHTA OHA HUKAKMX U3BECTUI
0 Myke He uMeeT. B opransl BHyTpEeHHHUX /€l 110 3TOMY NOBOJY OHa He oOpartanack. Co
CJIOB CBOEM 3HAKOMOW OHA 3HAET, YTO Ta CIy4anHO BcTperwsia B I. Pocrose-Ha-/{oHy
YeJIoBeKa, MOX0XKEro Ha ee My»Ka, HO TOT, YBUJIEB ee, ObicTpo yiuen. [Ipu3nanue ee Mmyxa

0€3BECTHO OTCYTCTBYIOITUM HEOOXOIUMO JJI TOTO, YTOOBI PACTOPTHYTH C HUM Opak, T.K.

! Anaubes, A. T. HNHcTUTyT 6€3BECTHOTO OTCYTCTBHS B Psiie MHOCTPAHHBIX TocynapcTB / A. I'. AHaHbEB.
— Mockaa : Universum: skonomuka u ropucnpyaeHims, 2020. C. 184.
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OHAa HaMepeBaeTCs BCTYMHUTh B HOBBIM Opak. Ha 3ampoc cyma opranamMu BHYTPEHHUX JEI
ObLI JlaH OTBET, YTO MPUHATBIMH MEpaMH po3bicka MecToHaxoxzaeHue CemenoBa U.U
YCTaHOBUTH He yaanock. B crpaBke agpecnoro 0opo YBJI PocToBckoit obiactu ykazaHo,
gyto CemenoB WM. Ha Tepputopum o0JacTH He mnpoxuBaeT. Ha ocHoBaHum
npenacTaBiieHHbIX 1aHHbIX CemeHnoB W.W. Ob1 npr3HaH 0€3BECTHO OTCYTCTBYIOIINM.

[IpuMeHUTETPHO K KOHKPETHOMY 3asBJICHUI0 MOTYT OBITh MHPEICTaBICHbI HHbBIC
JI0Ka3aTeNbCTBA, CIOCOOCTBYIOIIUE YCTAHOBIICHUIO (DAKTOB MpeIMeTa T0Ka3bIBAHUS.

[Ipu paccMoTpeHuu €N JaHHOW KaTeropuu 00s3aTeNIbHO y4acTUE MpeACTaBUTENS
OpraHa OIIEKHM W TMONEYUTEIbCTBA, a TAKXKE MPOKYpPOpa, KOTOPHIE BBICTYHAKOT C
3aKJIIOUYCHUSMU T10 JEIY.

[To ykazaHHBIM JenaM OCOOOTO MPOM3BOJCTBA HE MPEAYCMOTPEH JOCYACOHBIN
MOPSAOK YPETYJINPOBAHUS JENa.

Cya BBIHOCHUT peIlIeHHE O MPU3HAHUM TpaKJaHWHA OE3BECTHO OTCYTCTBYIOIIHM,
€CJIM B T€YeHHE | roja B MECTe €ro KHUTEbCTBA HET CBEJIEHUN O MECTe €ro MpeObIBaHUS.
[Ipy HEBO3BMOXHOCTH yCTAHOBUTH J€Hb TIOJYYEHHUSI TIOCIEAHUX CBEACHUN 00
OTCYTCTBYIOIIIEM HAuyajOM HCYHMCICHHs] CpPOKa JUIsl MPU3HAHUS OE3BECTHOTO OTCYTCTBUS
CUMTAETCS] MEPBOE YKCIIO Mecsia, CIEAYIOLEro 3a TeM, B KOTOPOM ObUIM MOJYYE€HbI
MOCJIETHUE CBEICHHS 00 OTCYTCTBYIOIIEM, a MPHU HEBO3MOXKHOCTH YCTAHOBUTH STOT MECSIT
- 1 AaHBaps ciaegyroniero rojaa.

[IpencraBnsgerca, 4yto oTAenbHble mnoyoxkeHus cr. 42 T'K Pd? HYXKJIAIOTCA B
COBEpILICHCTBOBAaHUM. Tak, B JAaHHOM HOPME YKAa3aHO, 4YTO CYJ MOXKET IIPU3HATH
rpakaaHuHa 0€3BeCTHO OTCYTCTBYIOMIMM. ClieI0BaTEIbHO, 3TO MOJOKEHNE 3aKOHA UMEET
JIMCTIO3UTUBHBINA XapaKTep W U3 HETrO HE CIEAYET, YTO CYJbl B JIIOOBIX CIydasx 00si3aHbI

YCTaHaBJINBATb O6CTO$ITCJ'H>CTBa, YKa3aHHBIC B ATOM CTaTbC, U IIPU3HABATH I'PaKIaHHHA

! I'paxxnanckuit kopexc Poccuiickoir ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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0€3BECTHO OTCYTCTBYIOIIUM. Eciin y cy/ia UMEIOTCS TaHHbBIE O TOM, YTO JIHUIO YMBIIUIEHHO
CKpBIBA€T CBEACHHMS O CBOEM MecTe MpeObIBaHUS B IENAX YKIOHEHUS OT YIUIATHI
JIMMEHTOB, M30€XaHHE YroJIOBHOW MO0 HHOM OTBETCTBEHHOCTH, TO OH HE JOJIKEH
NPU3HABATh 3TOr0 TpaXkJaHWHA OE3BECTHO OTCYTCTBYIOIIMM. B CBs3u ¢ 3TuUM
IpeJCTaBIsIETCs 1e1ec000pa3HbIM TONOIHUTH CT. 42 ['K PD nonoxeHuem o ToM, 4TO cyA
HE MOXKET MPU3HATh TpaXkJaHWHA 0€3BECTHO OTCYTCTBYIOIKM, €CJIU YCTAHOBUT, YTO JIULIO
YMBIIIJIEHHO CKpBIBa€T CBEACHMUSI O cebe, XOTs Obl OE3BECTHOE OTCYTCTBHE JJIUIOCH B
TEYEHHE CpPOKOB, YKa3aHHBIX B 3aKOHE. OTO OylIeT CIOCOOCTBOBAaTh MPaBUILHOMY
Pa3pEICHHUIO ICT W YKPEIUICHHIO 3aKOHHOCTH

3akoH (ct. 42 'K P®) npenycMmaTpuBaeT UCUUCICHHE Hadana cpoka OE3BECTHOTO
OTCYTCTBHUSI MU HHUYETr0 HE roBOpUT 00 ero okoHuaHuu. Hampumep, cyn MnoBiamHCKOTrO
paiiona Bousrorpaackoi o0JacTd CBOMM pEHIEHUEM IpPHU3HAI 0€3BECTHO OTCYTCTBYIOIIUM
rp-Ha K. 13 matepuanoB fena BUIHO, 4YTO O€3BECTHOE OTCYTCTBHE Irp-Ha K. moaTBepxkaeHo
3a TPEXJIETHUI Mepuoj 10 oOpallleHusl B CyJ, 3a UCKIIOYEHHEM Iojia, HEMOCPEACTBEHHO
MPEALIECTBYIOEro oOpaieHuto B cy. JlaHHBIX ke 0 0€3BECTHOM OTCYTCTBUU I'p-Ha K. B
TEYEHUE ITOT0 roja B Jiene He umeercs. [IpeacraBiasercs, 4To B aHAJIOTMYHBIX CUTYaLMIX
CYJIOM JIOJDKEH YYUTBHIBAThCA TOAUYHBIA CPOK, KOTOPBI HMCTEKAeT KO JHIO OOpalleHus
3asBUTENSA B Cyld. VMlHaue MOXKET OKa3aTbCsA, KaK U B INPUBEIECHHOM NpPHMEpPE, YTO Ha
MOMEHT PacCMOTPEHMs Jejla B CyA€ TOJAWYHBIA CpPOK OE3BECTHOIO OTCYTCTBHUS JIaBHO
UCTEK, HO 3asBUTEIb HEMOCPEACTBEHHO TNepea oOpalieHueM B CyJ HE pPa3bICKUBA
0€3BECTHO OTCYTCTBYIOIIETO B TEUEHHWE TIO0Ja, a JAHHBIE PO3bICKA B MPOILIOM YKe
ycrapenu. [losTomy 1enecooOpa3HO B 3aKOHE yKas3aTh, YTO TpaKJaHUH MOXKET OBITh
pU3HaH 0€3BECTHO OTCYTCTBYIOIIMM, €CJIM O HEM HET U3BECTHI B MECTE €r0 MOCTOSIHHOTO

KUTCIIBCTBA B TCUCHUC IoJia, ITPCAIICCTBOBABIICTO O6paHIeHI/IIO B Cyn.

! Tepensik, A. M. Hekotopsie mpo06sieMbl HHCTUTYTa MPU3HAHUS TPaXKIaHNHA OE3BECTHO OTCYTCTBYIOIINM
u o0baBnenne ymepmum / A. M. Tepensk. — Mocksa : KOHUTU - JTIAHA, 2020. — C. 108.
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XoTtenock Obl OTMETUTH, 4TO B CT. 42 'K PO roBopurcst 00 OTCYyTCTBUU CBEACHUMN
O TpaXJaHWHE B MECTE€ €ro JKUTEIbCTBA. Takoe IOJIOKEHUE OpPUEHTUPYET CyAbl Ha
dbopmanbHbIN oAXoA K aeny. Kak mpaBuiio, 3T0 MOCTOSHHOE MECTO KUTEIbCTBA B XOJI€
CyIeOHOro pa30ouparenbcTBa HE YCTAHABIMBACTCS, M CyJ OOBIYHO CUHUTAET €ro MECTOM
KUTEIBCTBA 3asBUTENSA. JlymMaeTcs, 4To Cybsi 00s3aH MPHU MOATOTOBKE Jesa K Cy/1Ie0HOMY
pa3OupaTebCTBY BCECTOPOHHE W3YYUTh M TMPHUHATH BCE MEPbl K YCTAHOBJICHUIO
MECTOHAXOXACHUS TpakIaHWHA, TIOJYYEHUIO O HEM CBEJICHHUM U3 JIOOBIX JOMYCTHMBIX
3aKOHOM HCTOYHMKOB, HAIPUMEP U3 MEPENUCKH €ro ¢ POJCTBEHHHKAMU WIHM JPY3bSIMH,
cocity>kuBUaMu. Ho 3T JMiia MOTYT M HE HaXOJIUThCSI B MECTE MOCTOSIHHOTO KUTEIbCTBA
0€3BECTHO OTCYTCTBYIOLIETO.

PaccMotpum npumep u3 cyaedHoi npakTiku. T. oOpaTuiacek B Cy[ C 3asBJICHUEM O
npu3zHanud B. Oe3BecTHO OTCyTCTBYrOmMM. B 3asBieHuun ykazana, uro ¢ 28.12.2001 r.
cocrosia B Opake ¢ B. Pemenuem mupoBoro cyasu cynedHoro ydactka ot 05.09.2005 r.
Opak O6wu1 pacToprayT. OT 6paka umeroT ceiHa 2004 roga poxaeHus. CyaeOHbIM TPUKA30M
or 03.08.2005 r. B ee monb3y ¢ B. B3bICKaHBbI adMMEHTHl Ha cCojAep:KaHUE peOEHKa B
pa3mepe "4 Bcex BHIIOB J10X0J1a 0 IOCTHKEHHSI UM coBepuieHHoneTus. B anpene 2008 r.
CyleOHBIM MpuKa3 ObLI HampaBlIeH ISl UCIIOIHEHUS B CIyX Oy CyneOHBIX MpPHUCTAaBOB-
UCIIOJIHUTENEH 10 TOCIEeIHEMY MECTy KuTelbcTBa B. - AXTapckomy pailoHy
AcTpaxaHckoii o6actr’. VICIOTHHTEIPHOE IPOU3BOACTBO 6bIIO BO36Y aeHO 05.05.2008
r., OJIHAKO KakKux-IM0o IJlaTexke B ee ajapec He mnocrynaigo. B mapre 2009 r. onHa
oOpaTwiach B MOJPA3ACICHUE CYIeOHBIX MPUCTABOB C TPOCHOO0I TPOUHPOPMHUPOBATH €€ O
X0J1€ UCTIOJIHEHMSI CYJIeOHOTO aKTa.

Ei#t Obuto coOOIIEHO, YTO CyIeOHBIM NPUCTAB-UCIOJHUTENIb HEOIHOKPATHO

OCYHICCTBJIAJI BBIC3 11O MECTY JKHUTCIIbLCTBA JOJDKHUKA, OJJHAKO B. ve mornm O6Hapy)KI/ITI)

! Anaubes, A. T. HNHcTUTYyT 6€3BECTHOTO OTCYTCTBHSI B PsJie HHOCTPAHHBIX rocynapcTB / A. I'. AHaHbeB.
— Mockaa : Universum: skonomuka u ropucnpyaeHims, 2020. C. 184.
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[0 MECTY €ro KuTeabcTBa. B cBs3u ¢ Tem, uto ¢ 2008 r. MeCTOHaX0XKACHUE JIOHKHUKA HE
Ob110 ycTaHoBieHo, 27.07.2009 r. cyneOHBIM MPUCTABOM-UCIIOTHUTEIEM OBLIO BRIHECEHO
MIOCTAHOBJIEHHUE O €T0 PO3bICKE.

YcraHoBieHue AaHHOro (akta € HEOOXOAMMO [Jisl MOJY4YEHHUs IOcOoOHs Ha
coliepkanne peOeHka. PaccMoTpeB neno mo cCyimiecTBy, CyA OTKa3aldl YJIOBJICTBOPUTH
3asBieHue. B kaccanmonHoi xkanobe T. mpocUT OTMEHUTH pellleHre, TOCKOJbKY, MO €€
MHEHHUIO, CYJOM HEMPABHIIBHO OMPEACICHBI OOCTOATENHCTBA, WMCIOIINE 3HAYCHHE IS
Jiena, 1 HeBEPHO MCTOJIKOBAH MaTepHallbHbIN 3akoH. KpoMe Toro, B jkano0e yKa3bIBaeTcs
Ha TO, YTO CYyJ HE JaJI JOHKHOW OICHKHU IMPEACTaBICHHBIM €0 JI0KA3aTEIhCTBAM O TOM,
yTo NOJKHHUK ¢ 2005 r. He mosABISUICA B MecTe cBoero npedwiBanus. [lomaraer, uto cyz,
OTKa3biBasg B Y/JOBJICTBOPEHHUU 3aABJICHHOTO TpeOOBaHUs, HApyllIaeT mpaBa peOeHKa.
W3yuuB martepuanbl nena, OOCyIHWB TOBOJBI JKAJIOOBI, 3aciyIliaB IMOSICHEHUS, CyneOHas
KOJUIeTHsI YJIBSHOBCKOIO OO0JIACTHOTO HE YCMAaTpUBA€T OCHOBAaHUU K OTMEHE pEeIICHUs
cyna. M3 matepuanoB aena ciaeayer, uro B. u T. cocrosiu B 6pake, oT kotoporo B 2004 r.
pommncs peberok. 05.09.2005 r. 6pak Mexxy B. u T. 6bim pactoprayr.. CyneGHBIM
MPUKAa30M MHUPOBOTO Cyapu cyaeOHoro yudactka HoBocmacckoro paitona ot 03.08.2005
roja B nojib3y T. ¢ B. Ha conepkanue pedeHka ObUIM B3bICKAHBI AJIMMEHTHI B pazMepe Y4
4acTH 3apa0OTKa U HHBIX JOXOJOB JO JOCTHKEHUS PEOEHKOM COBEPIIECHHOJICTHUS.
[TocranoBienreM cyaeOHoro mnpucraBa-ucnonmauTens ot 05.05.2005 r. Ha OCHOBaHUU
YKa3aHHOTO CYJeOHOTO akTa ObUIO BO30YXKJIEHO HCIOJHUTEIHHOE MPOU3BOACTBO O
B3bICKaHUM ¢ B. anuMeHTOB. 3amomkeHHOCTh mo anmuMmeHTam Ha 05.08.2009 r. 3a B.
coctaBisier 166 408 py6. 48 xom. Ilo MecTy cBOel perucTpanuu J0HKHUK HE HAXOIUTCS.
B cBs3u ¢ 3THMM TOCTaHOBJICHHWEM CYyACOHOTO TMpPHUCTaBa-HUCTIOMHUTENS (AcCTpaxaHCKOM

obmactu) ot 27.07.2009 . OBIJIO BBRIHECEHO MOCTAHOBIEHUE O po3bicke B. U3 cMmbicia u

! Ananbes, AT HNHcTuTyT 6€3BECTHOTO OTCYTCTBHS B PsiZic HHOCTPAHHBIX rocynapcTB/ A. . AHaHbEB. —
Mockaa : Universum: skonomuka u ropuctpynernus. — 2020. — Ne 8. — C. 170-184.
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CollepKaHWs HOPM 3aKOHA CIEeAyeT, 4YTO JIMIO, OOpaTHWBINEecs C TpeOOBaHHEM O
MPU3HAHUNA TPaKIaHWHA OE3BECTHO OTCYTCTBYIOIIMM, JOJDKHO JOKa3aTh HE TOJBKO
OTCYTCTBHE CBEICHUH O HEM, HO M TO, YTO YCTAHOBUTb MECTO HAXOXKICHUS
OTCYTCTBYIOIIETO JUI[a HEBO3MOKHO. Hanmuue NaHHBIX O MpeIHAMEPEHHOCTH OTCYTCTBUS
JYIla B MECTE IMOCTOSIHHOTO >KUTEJbCTBA SABJISETCS OCHOBAHUEM JIJISI BO3JACPKAHUS OT
MIpU3HAHUS TpaKJIaHUHA 0€3BeCTHO OTCYTCTBYIOMMM. Cy MepBOM MHCTAHIIMU MPABUIBHO
OMpeIeNIUIT 3HAUUMBIE JJI4 JieJia 00CTOSITENIbCTBA, C JOCTATOYHON MOJTHOTOM MCCIIEI0BAN UX
U TIPEeJICTaBIICHHBIC CTOPOHAMHM JIOKA3aTeJIbCTBA U MpHUIlIe]] K 000CHOBAaHHOMY BBIBOAY 00
OTCYTCTBUU TIPABOBBIX OCHOBAHUU I YAOBJIETBOPEHUS 3asiBICHHBIX 1. TpeOOBaHUM,
MOCKOJIbKY, BO3MOXKHO, JOJDKHUK CKPBIBAE€TCS B CBSI3M C TEM, YTO B OTHOILICHHH HETO
OOBSIBJICH PO3BICK B CBSI3M C HEYIUIATOM UM aJIMMEHTOB. OTKa3pIiBas B yJIOBJICTBOPCHUHU
TpeOOBaHMI 3aABUTENILHUILIBI, CY]I IpaBa peOeHKa, rapanTupoBanubie Koncrurynuei PO u
Hopmamu CK P®, He Hapymmt. Mephl K 3amuTe mnpaB peOeHKa OB CyJI0M COOIIOICHBI
NP BBIHECEHHMHM CYJSOHOTO IpHKa3a O B3bICKAaHWW aJMMEHTOB ¢ B. Ha comepxkanue
HECOBEPILICHHOJETHETO ChIHA U TTOCTAHOBJIEHUS O PO3BICKE JOJIKHUKA CITYKOOM CyaeOHBIX
MIPUCTABOB-UCTIONHUTENEH. Jl[pyrme aoBoabl  KajgoObl O HEOOOCHOBAaHHOCTH U
HE3aKOHHOCTHU TOCTAaHOBJIEHHOTO CYJIOM PEIICHHUS] HE MOTYT CIY>KUTh OCHOBaHUEM K €ro
OTMEHE IO YKa3aHHbIM MOTHBAaM, MOCKOJbKY OHHM CBOJSTCS K MHOMY TOJKOBAaHHUIO HOPM
MaTepuaabHOro ImpaBa. HapylieHuld HOpPM MPOLECCYAIbHOTO TIpaBa, SBJISIOMIMXCS
OCHOBaHHWEM IS OTMEHBI COCTOSIBIIETOCS IO Jely pelIeHus Ccyaa, He HMEeeTcs.
MarepuanbHblii 3aKOH NPUMEHEH mpaBuibHO. PykoBoactBysice cr. 361 ITIK PCD1,
cyneOHasi KoJulerWsi  ompejaenwia: pemeHne HoBocmacckoro  palioHHOTO — cyja
VYabsHoBckoi obnactu ot 10 gexadps 2009 r. octaBUTh 0€3 U3MEHEHHUs, a KaCCAIMOHHYIO

xanody T. - 0e3 ynoBiIeTBOpEHUSI.

! I'paxnasckuii mpoueccyanbHblii kKogeke Poccniickoit ®enepamun ot 14.11.2002 Ne 138-®3 (pex. ot
30.04.2021) // OdurnumanpHbIi HHTEPHET-TTOPTAT MPABOBON MH(pOpMaUu (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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Htak, 6e3BeCTHOE OTCYTCTBHE - 3TO COBOKYITHOCTH (DAKTOB, MCCIIEOBAHHBIX U
YCTAaHOBJICHHBIX CYJOM M JalOlMX OCHOBAaHWE MPU3HATh Tpa)xKJTaHHMHA OE3BECTHO
OTCYTCTBYIOLIUM. PelieHus cyaoB O NMpHU3HaHUM TpakJaH OE3BECTHO OTCYTCTBYIOIIMMHU
CTPOSATCA HE Ha TMPE3yMIILUH CMEPTH TpaxJaHWHA, a Ha (PAKTUYECKOM COCTaBe
0€3BECTHOIO OTCYTCTBHUS, KOTOPBI BKIIIOUAET B ce0s1, BO-NIEPBBIX, OTCYTCTBUE CBEJICHUH O
MecTe NpeObIBaHMsI TPakJJaHWHA; BO-BTOPBIX, JJIUTENBHOCTh - B T€UeHHE | ronxa - Takou
HEU3BECTHOCTH; B-TPETbHX, HEBO3MOXKHOCTb YCTPAHEHHSI 3TOM HEU3BECTHOCTU IIyTEM
IIPOBENICHUSI PO3BICKHBIX MeponpusThii. [Ipn 3TOM CpoK, YCTaHOBIEHHBIN I TPU3HAHUS
rpakJaHuHa 0e3BECTHO OTCYTCTBYIOIMM, HAYMHAET T€Yb CO JHS IMOIYYEHUS MOCIETHUX
cBeZieHuH 0 HeM. [Ipy HEBO3MOKHOCTH YCTAHOBUTD JIEHD MOIYUYEHUS MTOCIEIHUX CBEICHUN
00 OTCYTCTBYIOILLIEM HAdajloM O€3BECTHOTO OTCYTCTBMSI CUMTAETCS MEPBOE UMCIIO MeEcsa,
CIIEQYIOIEro 3a TEeM, B KOTOPOM OBUIM IIOJIy4EHBl IIOCIEIHHE CBEIEHUs 00
OTCYTCTBYIOLIEM, a IIPpU HEBO3MOXXHOCTH YCTAaHOBUTH JTOT Mecsiay - 01 sHBaps

ciemyromero roaa (cr. 42 TK PD),

1.3 OcHOBaHuA U MOPSAIOK MPU3HAHUS TPaXKIaHUHA YMEPIIUM

Jlena o mpu3HaHWU TpakJIaHWHA OE3BECTHO OTCYTCTBYIOHNIUM M 00 OOBSBICHUU
rpaXKJaHUHA YMEPIIMM HMEIOT MHOTO OOIIEro B CBOEM (aKTHUYECKOM COCTaBE, OJTHAKO
nocjeaHue 0oJiee CIOXKHBI MO CBOEH MpaBOBOW XapakTepucTtuke. Jlema o0 oO0bsABICHUU
rpaXKJaHuHA YMEPIIUM COCTaBIsIOT okoo 40% oT Bcex aen o Oe3BeCTHOM OTCYTCTBUU

2
WM OOBSIBICHUU YMEPILUM .

! I'paxnanckuii konexkc Poccuiickoit ®@eneparuu (vacth mepBasi) or 30.11.1994 Ne 51-®3 (pen. ot
28.12.2016) // OdunnansHbIil HHTEPHET-MIOPTA TPABOBOM HHGPOPMAIHH (WWW.pravo.gov.ru) : [caiT]. —
URL: www.pravo.gov.ru (1ara oopamenus: 15.05.2021).

2 Jlomkapes, A. B. Oco0eHHOCTH y4acTHs TPOKYpOpa B TPAKIaHCKOM CYJIOMPOU3BOICTBE MO OTACIbHBIM
kareropusim nien / A. B. Jlomkapes. — Mocksa : [Ipocsemenue, 2020. — C. 26.
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Panee cymiecTBOoBasia TMpakTUKa JABYXCTAAMHHOTO PACCMOTPEHHS Jel 00
OOBSBIICHUN TpaXXTaHWHA yMEPIIUM: TPeOOBaJOCh, YTOOBI BHauaje OBLUIO BBIHECEHO
pelieHne o MpU3HAHUU TPaKJaHWHA OE3BECTHO OTCYTCTBYIOLIMM, a 3aTEM, YK€ B JPYroM
poIrecce, 3TO JIUIO MOTJIO OBITh 00BsiBICHO yMmepmmM. [locie npuHATHS HOBOTO
3aKOHOJIaTEIbCTBA Cy[eOHas MpaKkTUKa OTKa3andach OT JBYXCTAJIUWHOCTH, U TeMephb Jela
00 OOBSBICHMU TpaxKJAaHWHA YMEPIIMM pemiaroTcs B oJHOM mporecce. OnHako Oosiee
IyOOKWH aHAIIW3 MPABOBOM XapaKTEPUCTHKU ITHX JeN yOeKIAeT B TOM, YTO U3MECHIIIACH
Tuiib (opma, a CYIIHOCTh OCTANIaCh TOM K€, MOCKOJIBKY B OCHOBE CYJ€OHOr0 0OBSBICHUS
rpakJaHuHa YMEpIIUM JIeKAaT B MEPBYIO ouepeqb (aKTUUECKUE OCHOBAHUS MPU3HAHUS
CyloM €ro Oe3BECTHOr0 OTCYTCTBUA. be3BECTHOE OTCYTCTBHE O3HA4aeT OTCYTCTBHUE
CBEJICHUN O TpaklaHWHE B TEUEHHE OJHOIO0 rojia, a OOBSBICHUE YMEPIIUM O3HAYaeT
0€3BECTHOE OTCYTCTBUE CBBIIIC MATH JIET U MPU ONPEIACICHHBIX YCIOBUSX ATU CPOKH
COKpAIIIEHBI J0 IIECTH MECSIIEB, HO MPU 3TOM HEOOXOJUMO YCTaHOBUTH OOCTOSITEIHCTBA,
JAIOIINE OCHOBAHUS MpEAIoyiararb, 4To TPaKJaHWHA YK€ HET B JKUBBIX (HECUACTHBIN
Cilyyaid, aBapusi, CTUXUHOE O€JCTBUE, BOCHHbIC JEHUCTBUS W T.I.). TecHas B3aMMOCBS3b
MpU3HAaHUA OE3BECTHO OTCYTCTBYIOIIMM TpaKJaHWHA M OOBSBICHHS €ro yMepIIuM
OOHapyXUBAETCSl TAaKXK€ M B TOM, YTO B O0OMX Cly4asix Cyay HEOOXOJMMO YCTaHOBUTH
naTty (IIeHb, MECSI], TOJ), KOTJa O TpaKJaHWHE OBbUIM MOJYYEHBI MOCIICTHUE CBEIICHUS.
[IpaBuna ucuncneHus: Hayana 6€3BECTHOTO OTCYTCTBHUS U3JIOKEHBI JHIb B 4. 2 cT. 42 ['K
PO 1((HpI/I HEBO3MOXKHOCTH YCTAaHOBUTH JI€Hb IMOJYYEHHS TOCJICIHUX CBEACHUN 00
OTCYTCTBYIOIIIEM HAuajJOM HCYHUCIICHHs] CpPOKa JUIsl TMPU3HAHUS OE3BECTHOTO OTCYTCTBUS
CUMTAETCA TEPBOE UHMCIO MeECsla, CIEIYIONIEr0 3a TeM, B KOTOPOM ObUIA TOJIYyYEHBI

IIOCJICAHNUEC CBCACHU 00 OTCYTCTBYIOIIEM, a ITPH HCBO3MOXHOCTH YCTAHOBUTDL 3TOT MCCALL

! I'paxxnanckuii kogexc Poccuiickoii deneparuu (dacte mepsas) oT 30.11.1994 Ne 51-d3 (pen. ot
28.12.2016) // OdunuanbHBI UHTEPHET-TIOPTAN MPABOBOM MH(OpMAIK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (mara oopamenus: 15.05.2021).
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- IEPBOE STHBAPS CIEAYIOLIEr0 roja.

HecMoTpst Ha ¢X0/ICTBO MPaBOBOTO COCTaBa ATHX e (00 OOBABICHUU YMEPIIUM U
O MPU3HAHUM OE3BECTHO OTCYTCTBYIOIIMM), OHU MMEIOT W HU3BECTHOE pasznuuue. Ecnu
0€3BECTHOE OTCYTCTBHME O3HAYAET HEMOJYUYECHHE CBEICHUN O TpaKIaHWUHE XUBOM WIH
MEpPTBOM B TE€YEHHUE T0J]a, TO OOBSIBICHUE TPaXAaHUHA YMEPIINM, TOorjioias 0e3BecTHOE
OTCYTCTBHE, SIBIIIETCSI BMECTE C TEM CAMOCTOSITEJIBbHBIM CJIOKHBIM ITPABOBBIM SIBIICHUEM,
BKJIFOUYAIOLIUM HECKOJBKO (DaKTUYECKUX COCTaBOB. B nureparype oOmenpusHaHo, YTO
OOBSIBIICHUE YMEPIIIUM B OTJIMYUE OT MPU3HAHUS OE3BECTHO OTCYTCTBYIOIIMM OCHOBAHO Ha
MPE3YMIIUU CMEPTHU FPakIaHUHA.

AHalM3 JACHCTBYIOIIETO 3aKOHOAATENIbCTBA W CYACOHOM MNPAKTUKU TO3BOJISET
TOBOPUTH O TOM, YTO OOIIUN (PaKTUUECKHUIM COCTAB - OOBSBICHUE TPAKIAHUHA YMEPIIUM -
BKJIIOYaeT B ce0s Kak (paKTHYECKUM cocTaB O€3BECTHOrO OTCYTCTBUS, TaK U
00CTOSITEILCTBA, NAIOIINE OCHOBAHUE MIPENoaraTb CMepTh O€3BECTHO OTCYTCTBYIONIETO.

Kpome Toro, oObsiBiIeHHE TpaKJaHWHA YMEPIIMM UMEET CHEeIUPUIECKYIO
XapaKTEPUCTHUKY, KOTOPAS 3aKIH0YAETCS B CIEAYIOIIEM.

Cratbs 45 'K P® onpenensiet o, uto «['paxkgaHuH MOXKET ObITh OOBSBIICH CYJIOM
yMEpPIIUM, €CJIM B MECTE €ro >KUTEJIbCTBA HET CBEICHUN O MeCTe ero npeObIBaHUS B
TEUEHUE TISITH JIET, a €CIM OH Mpomnan 0e3 BEeCTH NPH O0OCTOATENHCTBAX, YIPOXKABIIUX
CMEPTHIO WM JAIOIIUX OCHOBAHME IMpeArojiaraTh ero TuOeab OT OMNpeleJICHHOTO
HECYACTHOT'O CITydast, - B TCUCHHE IIECTH MECSIIEB» .

Tak, cyn oObsiBUN ymepied Tp-Ky M. Ha TOM OCHOBaHWUM, YTO OHA, NIPEKPATHB
OpauHble OTHOILICHMS, yexaja OT 3asBUTENs B HEW3BECTHOM HampaBieHuu. M xoTs

3asBUTEJIb 00JIeE TIATH JIET HE UMEJI O Hel CBEJICHMH, €/1Ba JIU B JAHHOM U TOJIOOHBIX eMy

! I'paxxnanckuii kogexc Poccuiickoii deneparuu (dacte mepsas) oT 30.11.1994 Ne 51-d3 (pen. ot
28.12.2016) // OdunmanbHBI UHTEPHET-TIOPTAN MPAaBOBOM MHMOpMAIK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (mara oopamenus: 15.05.2021).
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Cllydasix MpaBUJIBHBIM SIBISIETCA peLIeHHE cyJaa 00 0OBsABICHUH I'pa)kIaHWHA (TPaXTaHKH)
YMEPLIUM.

Tewm Gosee uTo MO JeMaM JaHHOM KaTETOpUU OTPHULATENIbHBIE OTBETHI HA 3aIIPOCHI
aJpECHBIX OIOPO - 3TO €Ille HE OCHOBAHWE ISl MPE3yMILUMU O CMEpPTU TpakIaHUHA.
[TpencraBisiercs, 4To OOBSIBICHNE IPaXAAHUHA YMEPIIUM JOHKHO UMETh MECTO JIMILb B
TOM CiIy4yae, KOTJa O HEM HeT u3BeCTUd OoJjiee MATH JIET Uy CyJda HMEIOTCS
MPEAINOJIOKEHNS O €ro THOENN B YKa3aHHbBIN MIEPUO]T BPEMEHHU.

OcHoBaHMEM JJISl TaKUX TMPEANOIOKEHUH MOXKET ObITh HAMYME: TSHKENBIX (popm
pa3nuYHbIX 3a00JIeBaHUM, CTapuyeCKUil BO3pacT W Apyrue oOcrositenbcTBa. Hampumep,
["oponumenckuii pailonHbli cyq Bosrorpaackoil obnactu o0bsiBUI rp-Ky JI. ymepuieil Ha
TOM OCHOBaHUH, 4TO 0oJiee IMATU JIET O HEMl HET HUKAKUX CBEJACHUN U PO3BICK MOJIULIHUU
ITOJIOKUATEIIBHBIX PE3YyJIbTATOB HE Aall. MarepranaMu Aena yCTaHOBJIECHO TAKXKeE, 4TO Ip-Ka
JI. crpamana TsDKENbIM IICHXMYECKUM 3a00J€BaHHMEM M HECKOJbKO pa3 BbICKa3blBaJla
HaAMEpeHue YWTH M3 JIoMa M MOKOHYUTH ¢ coboi. B nmpyrom cimydae BopomunoBckuid
palionHbli cyn T. Bosrorpaga oObsBui yMmepmuMm rp-Ha T., KoOTOpwld, paboras
DKCIIEIUTOPOM, COIPOBOK AN BaroHbl ¢ BUHOM B T. [ledopy. /lomou u3 noe3gku rp-H T. He
BEPHYJICA, U B TEUEHHUE MATUIIETHETO PO3bICKA MOJYUYUTh KAKHE-IMOO CBEACHUS O HEM HE
ynajock. M3 marepuasioB nena ycMaTpuBajoch Takxke, 4To Ha Oepery p. Ileuopsl Oblam
HallIeHbl JJMYHbIE BelIH, JOKyMeHTHI rp-Ha T.. [Ipy Takux ycTaHOBIEHHBIX CYJOM (haKTax
€CTh OCHOBAHUS MPEIoJaraTh, YTO IpaXkIaHUHA y>K€ MOXKET HE ObITh B KUBBIX. PereHus
B TaKuX CIydasX SBJSIOTCS 3aKOHHBIMA M 00O0CHOBaHHBIMHU. [lOCKONBKY i Bcex
CyJI€OHBIX pelIeHUH 00 OOBSIBICHUM TpakIaHUHA YMEPIIMM OIpPEACNSIONMUM (aKkTopoM
SBJISIETCS IPE3YMIIIUS CMEPTH O€3BECTHO OTCYTCTBYIOLIETO IPak/IaHWHA, TPEACTABIISIETCS,
YTO BO BCeX 0€3 UCKIIOUECHUS CIy4asiX, B TOM YUCJIE U IpU O€3BECTHOM OTCYTCTBUU CBBIILIE
NATA JIET, CyI JIOJDKEH YCTAHOBUTH psJ OOCTOSATENhCTB, MAIOIIUX OCHOBAHUE IS

MMPCAIIOJJIOKCHUA O ru0enu 3Toro IpaXKaaHWHaA. C YUYETOM OTMCUCHHOI'O IPCACTABIIACTCA
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HEOOXOAUMBIM M3JI0KHUTH 4. 1 cr. 45 T'K P® Tax’: "I'paxkmaHuH MOKET OBITH B CYJIeOHOM
MOPSIIKE OOBSIBIICH YMEPIITUM, €CJIH O HEM HET CBEACHHUI CBBINIC IATH JIET, P HATHYNAN
00CTOSITENBCTB, AAIOIIMX OCHOBAHUE MPEANOIOKUTH €T0 CMEPTh B TEUEHHUE ITOTO CpoKa (1
nanee mo TekcTy crtaThu)". KOHEUHO, BBICKA3aHHOE NPEIJIOKEHHUE YCIOKHUT JTAHHYIO
HOpPMY IpaBa, HO C €ro MPUHATHEM OYJET yIpolleHa Mpoleaypa PaCCMOTPEHHUS U, YTO HE
MEHee BaXKHO, OyJieT 0oJibllie UCKIII0YEeHa OIMOKa Cyla U BO3MOXKHOCTh 3JI0yNOTpeOIeHuUs
CO CTOPOHBI Pa/IaH".

OObsiBICHUE TpaXKAaHMHA YMEPIIUM NPU HAIUYUU OOCTOSTEIHCTB, YTPOKABIIUX
CMEpPThI0O WJIM JAIONIMX OCHOBAaHWE TMpEArnojaraTb €ro rudenb OT ONpeAeICHHOTO
HECUACTHOTO CJIy4as, MOET OBbITh MPOU3BEACHO IO ucTeueHun 6 wmecsue. K
MEPEUUCIICHHBIM 00CTOSATENHLCTBAM OTHOCSITCS CTUXUUHBIE OCICTBUSL - 3EMJICTPSICECHHE,
HaBOJHEHHUE, 0OBAN W JIp. U HEMPEIBUJICHHBIC MPOWCIICCTBHS - TOXKap, aBTOMOOWMIIbHAS,
YKEJIE3HO0POKHAS UK aBUakaTacTpoda, KopableKpyIIeHUe U Jp.

N te, u apyrue oOCTOSATEIHCTBA MOATBEPXKIAIOTCS JOKYMEHTaMH, MOKa3aHUSIMU
CBUJIETEICH WM WHBIMH JOKA3aTelIbCTBAMH, MOATBEPKIAOMMMHA HE (GakT THOenn
rpakKJaHuHA, a HAJTU4YKhe OOCTOSTENHCTBA, YTPOXKABIIIETO €My CMEPThIO, KOTOPOE U CITY>KUT
OCHOBOM JIJIs1 PEILICHUS Cya.

JIJisi BOGHHOCTY’KAIlIX 3aKOHOM MPEAYCMOTPEHBI ClielralibHbie cpoku. Cremyer
OTMETHUTb, YTO 0000IIeHNEe CYeOHONM NPAKTUKKU TOoKa3zano, 4yto 6onee 50% Bcex aen o0
OOBSBIICHUN TpaXIaHWHA YMEPIIHM COCTAaBJISIOT Jela, B KOTOPBIX IPOCIT OOBSIBUTH
YMEPIIUMH TPa)KgaH, MPOIMABIIUX O€3 BECTU B CBS3U C OOCTOSITEIHCTBAMU BOCHHOTO

BpPCMCHU 00 BOEHHBIMH ﬂCﬁCTBHHMI/I.

! I'paxxnanckuii kogexc Poccuiickoit deneparnuu (dacte mepsas) oT 30.11.1994 Ne 51-d3 (pen. ot
28.12.2016) // OdunuanbHbIi UHTEPHET-TIOPTAN MPaBOBOM HHpOpManmu (WWw.pravo.gov.ru) : [calt]. —
URL: www.pravo.gov.ru (mara oopamenus: 15.05.2021).

2 Jlomkapes, A. B. OcoOeHHOCTH y4acTHs IPOKYpOpa B TPAKIaHCKOM CYJIOMPOU3BOICTBE MO OTACIbHBIM
kareropusim nien / A. B. JlomkapeB. — Mocksa : [Ipocsemenue, 2020. — C. 26.
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Hutepecno, uro B I'paxnanckom koaekce @paHuuu BoOOIIEe HET MPOIEAYpPHI
OpU3HAHMS JIMIAa YMEPIIUM, a TOJBKO CYIIECTBYET Mpoleaypa MpU3HAHUS OE3BECTHO
OTCYTCTBYIOLIUM, HE3aBHCHMO OT CpPOKa €ro OTCYTCTBHUSA. JTa Tpaauuus Oeper cBoe
Hayajao co BpeMeH 3HameHuToro Konekca HamosieoHa - mepBOro rpakJIaHCKOTO KOAEKCa
HoBoro Bpemenu. B HeM ObUIM y4YTE€HBI MHTEPECHl COJAAT HAMOJECOHOBCKOM apMuH,
y4acTBOBABIIMX B BOEHHBIX MOXoAax Mo Bceil EBpore, ¢ TeM, 4TOObI OHU OBLIM YBEPEHHBI,
YTO poANHA OyJeT CUNTATh UX KUBBIMU, KOTJ]a ObI OHU HU BEPHYJIUCH.

IIo poccuiickoMy 3aKOHOJATENBCTBY BOEHHOCIY)XAIIMK WIM WHOM TI'PaKIaHUH,
MPOMaBIINA 0€3 BECTU B CBSA3M C BOCHHBIMH JCHCTBUSMH, MOXKET OBITh OOBSBIEH CyI0M
YMEPILKUM HE paHee YEM MO UCTEUECHHUH JIBYX JIET CO JHS OKOHYAHHS BOCHHBIX JecTBUI. B
JUTEepaType CIPaBEUIMBO ObUI MOCTABJIEH BOMNPOC O TOM, YTO K€ CUMTATh OKOHYAHHEM
BOCHHBIX JEHUCTBUM: "IpekpamieHune orHsA'", '"mepemupue", "IpEeKpaleHWe COCTOSHUS
BOMHBI", KOTOPBIE OJHO3HAYHOI'O pa3pelICHUs O CUX IOp He uMmeeT. Eciu roBOpUTH O
COOBITHSIX B CBsI3U ¢ Bennkoit OTeduecTBEHHOW BOWHOM, TO MO MPOIIECTBUH CTOIBKUX JIET
CO AHS €€ OKOHYAaHWs J3TOT BONPOC YK€ HE HMMEET INMPUHLUHNHAIBHOTO 3HayeHusd. Ho
JOKaJIbHbl€ BOCHHbIE JIEHCTBUS, CBA3aHHbIE C 3alMTON PoauHbl, MOTYT UMETh (M UMEIOT!)
MECTO M B HACTOSLIEE BPEMS, UYTO M OOYCIOBIMBAET HEOOXOJAMMOCTb YCTAHOBIICHHUS
€MHOr0 KPUTEPUS, YTO KE CUATATh JHEM OKOHYAHHSI BOCHHBIX JICHCTBHM.

D10 AeHb (HaTa), KOTjla COOTBETCTBYIOIIEE JOKHOCTHOE JIMIIO OOBSBHIIO 00 WX
OKOHYaHUH, JINOO 3TO (akThuueckoe ux okoHuanue? Tak, pyKoBOJCTBO IpyNIHpPOBKON B
Uedne maBHO yKe OOBSIBUIIO B CPEJICTBAX MACCOBOM MH(POpMaIUU 00 OKOHYAHUU BEJICHUS
00€EBBIX JNEUCTBUI, OJHAKO W JO CHUX TOp MPOJOJLKAIOTCS BOOPYKEHHbIE KOH(MIUKTHI,
00eBbl€ OMepaluy Mo JMKBUJAIMU OCTABIIUXCA OAHAUTCKUX (POPMUPOBAHUM (MpUYEM HE
TOJIBKO Ha Tepputopuu Yeunu, HO U B cocennnx Murymerun u [Jarectane). OnHako, moka
Ha 3aKOHOJATEJIBbHOM YPOBHE HE 3aKpEIUICHO WHOE, MOMEHTOM OKOHYAaHUS BOCHHBIX

JEUCTBUN CIIEyeT CYUTATh JEHb O(DUIIMATIEHOTO OOBSIBICHUS KOMIETEHTHBIM OpraHOM 00

42



OKOHYAaHMH BOCHHBIX ﬂeﬁCTBHﬁl.

B 3asBnenun o0 OOBSABICHHH yMEPIIMM BOCHHOCITYXAIErO, MpOIaBmIero 0e3
BECTH B CBSI3M C BOCHHBIMH JIE€HCTBUSAMH, HEOOXOIMMO H3JI0KHUTH OOCTOSITENILCTBA,
MOATBEP)KIAIONINE JTUTEIHPHOC M OE3BECTHOE OTCYTCTBHE JHMIA. JTO MOTYT OBITh
COOOIIIEHUs] BOGHKOMATA, JaHHBIE PO3bICKA, OTPHUIIATEIbHBIE OTBETHl HA COOTBETCTBYIOIIIHE
3alpoChl U T.II., @ TAKKE€ UCTEUCHUE JABYXJIETHETO CPOKa CO JHS NMPEKpalleHUs] BOCHHBIX
NeHCTBHIL .

OTMeTUM, YTO OTCYTCTBHUE IIOHSTHSA "MOMEHT OKOHYAaHHS BOCHHBIX JEUCTBHIL"
OTPULIATEILHO CKA3bIBAETCS HA PA3BUTHUHU COBEPILICHCTBOBAHUSI ITPABOBOT'O PETYJIUPOBAHUS
CYJIONIPOM3BOJICTBA IO YKa3aHHOW KaTeropuu Aei. MOXKHO MPEJIOKUTh TAaKOe MOHSITHE
neuHUIMY "MOMEHT OKOHYAaHHMS BOCHHBIX JEHCTBUM'". MOMEHT OKOHYAaHHMS BOCHHBIX
JICVUCTBUM SBJISECTCS TOYKOM OTCYETAa MEPUOAA BPEMEHH, MO HCTECYECHUU KOTOPOTO
3aMHTEPECOBAHHOE JIUIIO MOXKET OOPATUTHCS B CYJ/I C COOTBETCTBYIOIIUM TPpeOOBaHUEM.

OOBsBIICHUE TPaXKTAaHWHA YMEPIITUM ITPOU3BOJIUTCS B CyJie OOIIEeH FOPUCIUKIINU B
nopsiike 0cobOro Mpou3BOACTBA (KaK M MPU3HAHHUE €ro 0€3BECTHO OTCYTCTBYIOIIUM). B
Ka4ecTBE ICIM OOBSABICHUS TpaXJIaHMHA YMEPIIUM 3asABUTCIH YKa3bIBAIOT: IS
MOJy4YECHUs TMEHCUU IO CIy4Yar NOTEepU KOpMWiIbla - Okoyno 45%, mis mnoirydyeHus
HaciencTna - 28%, nis mpekpaiieHus opaka - 23%, npouue - 4%.

MO>HO JaTh CICAYIOMIYIO KiIacCU(DUKAIMIO 3assBUTEICH M 3aMHTEPECOBAHHBIX JIUIT
10 UCCJIEAYEMOM KaTeropuu Je:

- TpaXJIaHWH, B OTHOIICHHUU KOTOPOT'O 3asABJICHO TpeOOBaHHE O IPHU3HAHUHU €TI0
0€3BECTHO OTCYTCTBYIOUIUM WM 00 OOBSBICHUU YMEPIIUM;

- (u3nYecKkue JMIa, COCTOSIIME C MPONaBIIUM O€3 BECTH TPaXJaHWUHOM B

! Jlomkapes, A. B. Oco0eHHOCTH y4acTHs IPOKYpOpa B TPAKIAHCKOM CYJIOMTPOU3BOCTBE MO OTACIbHBIM
kareropusim nien / A. B. JlomkapeB. — Mocksa : [Ipocsemenue, 2020. — C. 27.
2 Tepensik, A. M. Hekotopsie nmpo06eMbl HHCTUTYTa MPU3HAHUS TPakIaHUHA 0€3BECTHO OTCYTCTBYIOIIUM
u o0baBnenne ymepunm / A. M. Tepensik. — Mocksa : FOHUTU - JIAHA, 2020. C. 113.
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POJCTBEHHBIX OTHOILLIEHUSX, UMEIOLIUE JINYHBIN, CYObEKTHUBHBINA HHTEPEC K UCXOAY JeNa;

- (u3uueckue JMIA, COCTOSIIME C  MPOMABIIMM  TPaXJTAHWUHOM B
0053aTE€ILCTBEHHBIX OTHOIICHUSAX, UMEIOLINE JUYHBIM CyOBEKTUBHBIM MHTEPEC B UCXOJE
Jena;

- IOpUIUYECKHUE JIUIAa U OpPraHu3allii, He UMEIOIINE CTaTyca IOpUANYECKOro JIMIa,
C KOTOpPbIMH TMpOMaBIIMK 0€3 BECTH TpaKIaHUH COCTOSUI B KAKUX-JIHOO
00513aTeTbCTBEHHBIX MMPABOOTHOIIICHUSX;

- CYOBEKTBl TpaKJAHCKUX IPAaBOOTHOIICHUN, HAXOJAIIMECS C IponaBUIMM Oe3
BECTU TPAXIAHHMHOM B OTHOILIEHUSAX TPaKJAHCKO-TIPABOBOTO XapakTepa (Hampumep, B
OTHOIIICHUSX COOCTBEHHOCTH);

- IPOKYpOp M OpraHbl TIOCYJAapCTBEHHOM BJIACTH, OpraHbl MECTHOIO
caMOYIIpaBJIEHUs, OpraHU3allui Wik FpakaaHe, oOpanarommecs B €yl OT CBOETO UMEHHU B
3alUTY MHTEpeca JPYruX JIML, OOLIECTBEHHBIX MHTEPECOB, UMEIOIINE TOCYJapCTBEHHBIH
MHTEPEC B UCXOJE JIeNa.

[IpaBunbpHOE ompeneneHrue NpaBoBOro CTaTyca TOro, KTO U3 Y4aCTHUKOB Ipoliecca
OTHOCUTCS K 3aMHTEPECOBAHHBIM JIMLAM, CIY)KUT HEOOXOAMMON MpPeanoChUIKON
MCITIOJIb30BAHUSI MU MPOIECCYANIbHBIX MPAaB B IEJISIX 3alIMThl CBOMX 3aKOHHBIX UHTEPECOB.
[Ipokypop B mpouecce Bceraa BBICTYNIAeT B 3alIUTy HHTEPECOB 3aKOHA, BBINOJHSAA
3aKOHOOXPAHUTEIbHYIO, HO HE Ha30pHYI0 QyHKIMIO0. [IpoKypop He sIBiIseTCS CTOPOHOM B
Jiese, U TIOCKOJIbKY OH MPeACTaBUTENb TOCYIapCTBA, TO OH 3aHUMAET U 0CO00€ MOJI0KEHHE
B CYZONPOHM3BOJICTRE .

Cormacio 4. 3 cr. 278 T'TIK P® nena o npusHaHuM TpaxkJaHWHA OE3BECTHO
OTCYTCTBYIOIIUM MWJIH 00 OOBSABICHUM TPAKJAHWHA YMEPIIMM pacCMaTPUBAIOTCS C

y4acTHeM IpoKypopa. He Moryt yyacTBoBaTh B CyJOIIPOU3BOACTBE ABA MPOKYpPOpa, XOTS

1 . .
WBanos, /I. 1. OcoGeHHOCTH mepecMOoTpa Cy/laMu MEepBO MHCTAHLMU CyIEeOHBIX PELICHHUH MO JeamM
0 MPU3HAHUU TPaXKJaH O€3BECTHO OTCYTCTBYIOMMMHU Ui 00 0ObsBiaeHUU ymepmmmu / JI. . UBaHoB. —
Mocksa : CoBpemenHas Hayka, 2016. — C. 58.
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Y BBITIOJTHSIOIINE HECOBIAIAIOMNE (DYHKITHH.

[Ipokypop, Kak U0, Y4acTBYIOLIEE B Ji€Ji€, B CYIONPOU3BOACTBE IO JI€JIaM O
NPU3HAHUU TpakJIaHWUHA OE3BECTHO OTCYTCTBYIOUIUM WM 00 OOBSIBICHUU TIpakIaHWHA
YMEPILIUM JIOJKEH OBITh OCBOOOKIEH OT Ja4M 3aKJIFOUEHUS I10 eIy

B nemsx ompeneneHus MOHATUN ''3aMHTEpEcOBaHHOE JMIO" W "3asBUTENL', Ha
OCHOBE aHaliM3a B3MISIOB 10 3ToMy Borpocy M.A. Bukyr, M.K. TpeymnukoBa u ap.,
MO>KHO MIPUATH K BBIBOY, UTO 3asIBUTEJIEM TI0 JeJIaM O MTPU3HAHUH IPakKIaHWHA O€3BECTHO
OTCYTCTBYIOLIUM WM 00 OOBSBICHUU TpaxAaHUHA YMEPIIUM SIBJISIETCS JIUI0, COCTOAIIEE
Cc 0e3BECTHO OTCYTCTBYIOIIMM Tpa)kAaHUHOM B KaKUX-THOO MPaBOBBIX CBS3sIX, oOjagas
paBOBOM 1IeNbl0, OOpaTUBIIEECS B CyJ C 3asABJIEHMEM O NpPU3HAHUU TpakIaHUHA
0€3BECTHO OTCYTCTBYIOIIUM WJIH 00 OOBABICHHM Tpa)KJIaHWHA YyMEpUIUM. 3asiBUTEIb
UMEET IOPUAMYECKYI0 3aMHTEPECOBAHHOCTh B MCXOJE JIeJa; OH BBICTYNAET B
CyJIONIPOU3BOJICTBE OT CBOETO UMEHHU B 3AIUTY CBOMX UHTEPECOB; 3asIBUTEIb MOJIb3YETCS
BCEMU IPOLIECCYAIbHBIMU MPaBaMHU, MPUHAJICKAITUMHU JUIY, YYACTBYIOIIEMY B JI€JI€, HO
C yuyeToM creuudukud oco00ro mpou3BOACTBA; 3asIBUTENb 00JaJAaeT paclopsAUTEIbHBIMU
MOJITHOMOYMSIMH, BIMSIIONTUMHU Ha AUHAMUKY Tiporiecca. O0paserr 3asiBJIeHHs PE/ICTaBIICH B
TIPAIOKCHHH .

3auHTEpEeCOBaHHBIMM JIMI]JAaMA B CYAONPOW3BOACTBE MO JejlaM O NPU3HAHUU
rpakaaHuHa O€3BECTHO OTCYTCTBYIONIUM HIM 00 OOBSABICHUM TpaXJIaHHMHA yMEPIIUM
TaKKe MOTYT ObITh (PU3WYECKHE JMIA U OpraHU3alluu, KOorja MX MpaBa U OXpaHsSeMbIe
3aKOHOM HHTEPEChl 3aBHUCSAT OT pe3yJbTara PacCMOTPEHHUS M pa3pelieHus Jena 1o
CYILECTBY, TO €CTh OT cyAeOHoro pemieHus. O4eBUAHO, YTO MOHATHE "3aMHTEPECOBAHHOE
JuIo" MoTJomaeT B ce0e MOHATHE "3asBUTENB'", TIOCKOJIbKY 3asIBUTENb, B IEPBYIO OUEPEb,

n ABJIACTCA 3aMHTCPCCOBAHHBIM B ACJIC JIMIIOM. B ocoboMm IIpOU3BOACTBC, B

! Tepensik, A. M. Hekotopsie nmpo06ieMbl HHCTUTYTa MPU3HAHUS TPakTaHMHA 0€3BECTHO OTCYTCTBYIOIIUM
u o0baBnenne ymepunm / A. M. Tepensik. — Mocksa : FOHUTU - JIAHA, 2020. C. 113.

45



CYZIOTIPOM3BOJICTBE T10 JeJIaM O MPU3HAHUU TPAKTAHWUHA 0€3BECTHO OTCYTCTBYIOIIUM WIIA
00 OOBSBIECHUU YMEPIIHM 3aMHTEPECOBAHHOE JIMIIO U 3asBUTEIb HE MOTYT OBITh
MPOTUBOIIOCTABIICHBI JPYT JIPYTy, TMOCKOJBKY TIpecieayeT OOIIHMe IeJH - IOIYy4YUTh
COOTBETCTBYIOIIEEC CyIAeOHOE pelmieHne. 3asBUTENb B TEPBYIO OYEpenb SBISETCS
3aMHTEPECOBAHHBIM JIUIIOM.

Cyn JIomKeH JOCTOBEPHO YCTAaHOBUTh, 4YTO HHU CYIy, HHU 3asgBUTENI0, HU
3aMHTEPECOBAHHBIM JIMI[aM HUYETO HE U3BECTHO O MECTE HAXOXACHUS JIUIA, B OTHOIICHUN
KOTOPOTO 3asiBJICHO TpeOOBaHHE O MPU3HAHUMU €ro OE€3BECTHO OTCYTCTBYIOIIMM HJIH 00
OOBSBIICHUN €Tr0 YMEpIINM. B femax mcciaemyeMbIX KaTeropuil HEAOIMyCTUMO CMEIIHBATh
(baKThl, TOJJISKAIINE YCTAHOBIICHUIO, C TEM BBIBOJOM, KOTOPHIN JTOJDKEH OBITH CIETIaH U3
9TUX (PaKTOB, TO ecTh ¢ mpesymmnueit o cmeptu. Cyn nenaeT BBIBOJ O OE3BECTHOM
OTCYTCTBUM HE HA OCHOBAaHWHM TPE3YMINIHMM, a HA OCHOBAHWM IIOJYYCHHBIX B
MPEAYCMOTPEHHOM 3aKOHOM TIOpSIAKE CBEICHHM o ¢akTaXx. YcraHaBiauBas (PaKThl
0€3BECTHOTO OTCYTCTBHUSI IIPH OOCTOATEIBCTBAX MPEATIONIOKUTEILHON THOCIH, CY/T TOJDKCH
JIOCTOBEPHO YCTAaHOBUTH 3TH OOCTOSATEILCTBA, HO BBIBOJ O CMEPTH TPaKTaHWHA JIUIIIH
MIPEANOJIOKUTENICH. 3aBepIlaeTcsl PacCMOTPEHUE U pa3pelieHue Jeid IO CYIIECTBY O
MPU3HAHUN TPpakKTaHWHA OE3BECTHO OTCYTCTBYIOIIUM WM 00 OOBSIBICHUHU TpakIaHWHA
yMEpPIIIUM BBIHECEHHEM pelieHus. Bompoc o ToM, MOMICKHUT JIn TpeOOBaHHE 3assBUTEIS
YIAOBJICTBOPEHUIO, MOXET OBITh pelieH JU0O0 TOJBKO TIOJIOKHUTEIBHO, JHOO TOJIBKO
OTPHUIIATEIBHO, TO €CTh BO3MOXXHOCTD YIOBJIETBOPEHUS TPEOOBAHUS B YACTH UCKITIOUCHA.

B cootBerctBuu ¢ 1. 3 cT. 45 K PO «/[HeM cMepTH IpaxIaHHHA, 00BSBICHHOTO
YMEPIIUM, CIYMTACTCS JICHb BCTYIUICHHS B 3aKOHHYIO CHJTY PEIICHUS Cyaa 00 OOBSBICHUM

ero ymepium. B ciiydae oObsBICHUS YMEPIUIUM IPaKJaHUHA, TPOMABIIETro 0e3 BECTH MpHU

! I'paxxnanckuii kogexc Poccuiickoii deneparuu (dacte mepsas) oT 30.11.1994 Ne 51-d3 (pen. ot
28.12.2016) // OdunuansHbI UHTEPHET-TIOPTAN MPaBOBOH HHpOpManmu (WWw.pravo.gov.ru) : [calT]. —
URL: www.pravo.gov.ru (1ara oopamenus: 15.05.2021).
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OOCTOATENBCTBAX, YTPOXKABIIMX CMEPTHIO WM JAIOIIMX OCHOBAaHUE MPEIINOJaratb €ro
rubesb OT OMPEIEICHHOTO HECYACTHOTO CIIydast, Cy/ MOXET MPU3HATh JHEM CMEPTH 3TOTO
rpaX<JJaHWHa JE€Hb €r0 MpEeAIojaraeéMoil rubeny u ykazaTb MOMEHT €ro HpeiroaraeMoi
ruodeIny.

HecMmoTtpst Ha umeronyecs: pasindus, B 1I€JIOM HOPMbI O IPpU3HAHUKM O€3BECTHOTO
OTCYTCTBHSI W yMepIIUM BecbMa Onu3ku. Ho BO BTOpOM cilyyae 3asBUTEIb JOJIKEH
000OCHOBAaTh CBOIO MpOChOY CCBUIKOM Ha J0Ka3aTeibCcTBA, C JIOCTOBEPHOCTBHIO
CBUJETENBCTBYIOIIME O CMEPTH JIMIA B OINPEACICHHOM MECTE€ W IPH ONPEIEICHHBIX
00CTOSTENBCTBAX, TOJKEH JOKA3aTh, YTO TMOEIb IPAKIaHNHA HE BBI3bIBAET COMHEHUM.

JUist oOBsIBJICHUS TpaXkKJIaHWHA YMEPIIMM HEOOXOAUMO YCTAaHOBUTH HE (akKT,
YIIOCTOBEPSIOLIUI €ro Thubenb, a JIMIb CUTYallI0, KOTOpas JaeT OCHOBaHME MPEAINOoIaraTh
ero cMepTh. M3bATHS, YCTAaHOBJIEHHBIE B 3aKOHE JIJIi BOEHHOCIYKAIIHMX, MPEAYCMOTPEHBI
HEOOXOJUMOCTBIO B PsIIe CIy4yaeB MPHUHATHS JJIUTENBHBIX MEp MO BO3BPAILEHUIO HUX K
MOCTOSTHHOMY MECTY HUTEJIbCTBA WM YCTAaHOBJIEHUS UX rudenu. Takum 06pa3oM, BIBOIbI
CyJla OCHOBBIBAIOTCS TPU OOBSABICHUY JIMLIA YMEPIIUM HA MPEATIOI0KEHUH €T0 CMEPTH.

B 1uenoM, oCHOBHBIE NOJIOKEHUSI MHCTUTYTAa OOBSBICHUS TPaXJaHUHA YMEPIIUM
COCTOSIT B CIEYIOLIEM.

OObsBIEHHE Tpa)kJaHWHA YMEPUIMM BO3MOXKHO TOJBKO 110 OCHOBaHUSM,
yKa3aHHbIM B 3aKOHE, IpU H3TOM: MO OOLIeMy MpPaBUIy OCHOBaHHUEM OOBSBICHUS
rpaXJaHuHA YMEpIIUM sBIseTCd (PaKT OTCYTCTBUS O HEM CBEIEHUM B MeECTE €ro
KUTEIIbCTBA O MECTe €ro NmpeObIBaHMs B TEUEHHE 5 JIET; €Clid Ipa)KAaHUH Tporai 0e3
BECTU TIpU OOCTOSTENBCTBAX, YrPOKAOIIMX CMEPTHhIO, WM JAIOIIUX OCHOBaHUE
npeanosjaratb €ro rudenb OT ONPEAEICHHOIO HECUYAaCTHOIOo ciiydas, (akT OTCYTCTBHUS
CBEJICHUI O HEM B MECTE €r0 KUTEJIBCTBA O €r0 MECTE MPEObIBAHUS COCTABIISIET 6 MECALIEB;
€CJIM BOEHHOCIY)KAIIUA WJIM MHOM Tpa)KJaHWUH Mponaiu 0e3 BECTH B CBA3M C BOCHHBIMU

JEHUCTBUSIMHU, OHU MOTYT OBITh OOBSIBICHBI YMEPIIMMU HE paHEE YeM MO MCTEUYECHUU ABYX
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JIET CO [IHS OKOHYAHHSI BOCHHBIX ACHCTBHIA .

JIHeM cMepTH TpakJlaHWHA, OOBSIBICHHOTO YMEPIIINM, CYUTACTCA JIEHb BCTYIUICHUS
B 3aKOHHYIO CHJIy pellleHHs cyna o0 oObsBIIeHHH ero ymepumMm. B ciydae oObsiBieHUs
yMEpIUINM TpaKIaHWHA, MPOMABIIETO 03 BECTH NpPU OOCTOATEIHCTBAX, YIPOXKAIOIIUX
CMEPTHIO WM JAIOIIUX OCHOBAHME IMpeArnojiaraTh ero Tuleab OT OMNpeleJICHHOrO
HECYaCTHOTO CiIydYasi, CyJ MOKET MPHU3HATh JHEM CMEPTH 3TOr0 TpakJaHWHA JEHb €ro
npeanojaaraeMon rudenu.

OObsBIIEHNE TpaXkJaHWHA YMEPIIMM OCYLIECTBISIETCS TONbko cyaoM. Ilopsmok
CyIeOHOTrO pa30upaTeNbCTBA AHAIOTUYEH MOPSIKY MPHU3HAHUS TPakKAaHWMHA OE3BECTHO
OTCYTCTBYIOIIUM.

BaxxHo oTimuath OOBSIBICHHE Tpa)kAaHMHA yMEPIIUM OT YCTaHOBJICHHs (aKTa
cMEpPTH TpaxaaHuHa. HeoOXoaumocTh ycTaHOBIIEHHs (hakTa CMEpPTH OBbIBAaET BbI3BaHA
HEBO3MOKHOCTBIO IOJYyYEHUS! MEAMIIMHCKOIO 3aKIIOUYEHHS O CMEPTH, YTO MMEET MECTO
Opyu  OTCYTCTBHHM Tejla yMEpIIero. YKa3aHHBIA (DaKT OTJIMYAeTCS OT OOBSBICHUS
rpakJIaHWHa yMEpIINM TeM, YTO MMEIOTCS JI0Ka3aTelIbCTBa THOENHU TpaKIAaHWHA, U HET
HEOOXOJIMMOCTH YTO-TMOO0 Tpennosnaratb. Tak, eciau B pe3ylbTaTe KopaOieKpylIeHUs
HECKOJIBKO YEJIOBEK HaOII0anu THOENb TpaKIaHNHA, TO YCTAHOBICHUIO MOAJEKUT (DaKT
CMEPTH, a €CJHM TMocie KOpaOJeKpyIIeHHs] KTO-IH00 W3 TMacCaXUpOB KopalOysi HE ObLI
0GHAPYKeH, TO MOYKHO TOJBKO MPE/IONAraTh €ro rHOeib OT KOPaGIeKPyIICHNUS .

B cyneOHOI TpakTHKe 3a4acTyl0 HE OTIPaHWYHMBAIOTCS Jena 00 OOBSBICHUU
rpaXjaaH yMEPIIMMH OT Jell 10 YCTAaHOBJICHHWIO (akTa pEerucTpaiud CMEpTH.
YcraHoBnenue (akta perucTpainusi CMEepTH MOXKET MMETh MECTO B TOM cily4ae, KOrja

yTpaueHO CBHUJETEIBCTBO O CMEPTH, a OpPraHbl 3arca OTKa3blBalOT B BblAaue IyOJuKara.

! Tepensik, A. M. Hexotopsle mpo6yieMbl HHCTUTYTA MPU3HAHUS IPaKAaHUHA O€3BECTHO OTCYTCTBYIOLINM
u o0baBnenne ymepunm / A. M. Tepensik. — Mocksa : FOHUTU - JIAHA, 2020. C. 113.
2 Tepensik, A. M. Hekotopsie nmpo06eMbl HHCTUTYTa MPU3HAHUS TPakIaHUHA 0€3BECTHO OTCYTCTBYIOIIUM
u oOobaBnenne ymepunm / A. M. Tepensik. — Mocksa : FOHUTU - JIAHA, 2020. C. 118.
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Cyn B TakoMm ciydae 00si3aH C JIOCTOBEPHOCTHIO YCTaHOBUTH, YTO (DaKkT perucrpanuu
cmeptu umen Mecto B jmaHHoMm 3AICe. Tak, cyn BbeiHec perieHue 00 OOBSBICHUH
ymepiiel rp-ku I1. I3 marepuanoB nena BujiHO, uto rp-ka I1. ymepna 15 nexadps 1995 r.
OpHako CBUAETENIBCTB O CMEPTH Y 3asBUTENS HE COXPAHWIOCh. B 3TOM ciywae cyny
CJIEJIOBAJIO YCTAaHOBUTH (haKT PErUCTPallUd CMEPTH, a HE 0OBBIATH Tp-Ky I1. ymepieit.

B npyrom ciygae HoBoky3Henkuii paitonnbiii cyn Kemeposckoit obmactu B 2002 T.
paccMoTpen neno 1o 3asBieHuio b. Pomana o0 oObsiBieHnn b. AnekcaHapa yMepIuuM.
3asBiIeHUE MOTUBUPOBAHO TeM, uTo nocieanuii B 2000 1. 6b11 0OHAPYKEH MEPTBBIM B 1.
Yerp-Tama HoBoky3Henkoro parioHa Ha KpbUibLe cBoero qoma. Cyz co CChUIKOM Ha HOPMY
cT. 45 'K P®' moctanoBmn 06IBHTH B. AJlekcaHapa yMEpIINM.

OTrpanndeHue JaHHBIX (PAKTUUECKUX COCTAaBOB COCTOMUT IJIABHBIM 00pa3oM B TOM,
YTO B CYACOHBIX pEHICHUSAX MO JeidaM 00 OOBSIBICHUU YMEPIIMMHU 3aKperuisieTCs
IPEINOJIOKEHNE O CMEPTH, B Jejlax 00 YCTaHOBJIEHHMU (akTa cMEepTU - (AKTUUECKUE
00CTOSITENILCTBA CMEPTH, B JielaX OO0 YCTaHOBJIEHMHM (haKTa PErUCTPAIMH CMEPTU CYI
YCTaHAaBJIMBAET HE MPEANOJI0KEHHE O CMEPTU U HE CaMy CMEPTh I'paxkAaHuHa, a QakT ee
peructpanuu B opranax 3AI'Ca.

Cratps 220 T'TIK P® npenycMarpuBaeT OCHOBaHUS NPEKPALIEHUs MPOU3BOJICTBA
no neny. Cyn npekpaiaer Ipou3BOACTBO 110 /Iy B ClIydae, eCIIu:

- HMEIOTCS OCHOBAaHHWs, IPELyCMOTPEHHBIEC IYHKTOM | 4YacTW IEpBOM CTaTbU
134 nacrosmero Konekca;

- UIMEETCSl BCTYIUBLIEE B 3aKOHHYIO CHIIY U MPUHATOE IO CIIOPY MEXKIY TEMH XKE

CTOpOHaMM, O TOM XC NOpEAMETC M II0 TCM XK€ OCHOBAaHUSM PCIICHUC Cyda WA

! I'paxxnanckuii kogexc Poccuiickoii deneparuu (dacte mepsas) oT 30.11.1994 Ne 51-d3 (pen. ot
28.12.2016) // OdunmanpHBIA UHTEPHET-TIOPTAT MPAaBOBOW MHpOpManmu (WWw.pravo.gov.ru) : [calT]. —
URL: www.pravo.gov.ru (mara oopamenus: 15.05.2021).
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ONpPEAETICHHUE Cyaa O MPEKPaIEHUH MTPOU3BOACTBA MO AENY B CBSA3U C NPUHATHUEM OTKa3a
MCTIIA OT UCKA UJIW YTBEPKIECHUEM MUPOBOIO COTJIAIIEHUS CTOPOH,;

- ICTEI] OTKA3aJICS OT UCKA U OTKA3 MIPUHSAT CYAOM;

- CTOPOHBI 3aKJIFOYWIIM MUPOBOE COTJIAIIEHUE U OHO YTBEPKICHO CYI0M;

- UMEETCsl CTaBIlIee 00s3aTeNIbHBIM JUIsl CTOPOH, MPUHATOE MO CIOPY MEXKIY TeMHU
K€ CTOPOHAMHU, O TOM K€ MPEIMETE U MO TEM K€ OCHOBAHUSIM PEILICHHE TPETEMCKOIO Cya,
3a WCKJIIIOYEHHEM CJIy4aeB, €CJIM CyJ OTKa3ald B BbIJAYE HCIOJHUTEIBHOTO JIMCTa Ha
NPUHYIUTEILHOE WCIOJHEHUE PEIICHUs TPETEHCKOro cyaa JMO0O eCiau CyJl OTMEHWII
YKa3aHHOE PELICHUE;

- TIOCJIE CMEPTH TPaXJAaHWHA, SBIIABLIETOCS OJHOM M3 CTOPOH MO JEIy, CIIOPHOE
IPABOOTHOIIIEHUE HE JOMYCKAET IIPABOIPEEMCTBO WM JIMKBUAALMSA OpraHU3alluH,
ABJISIBIIEMCS] OTHOM M3 CTOPOH 10 JIEeITy, 3aBEpIICHA.

WTak, MHCTUTYT OOBSABICHHS TpaklaHWHA yMEPIIEro TakKe KaK U WHCTUTYT
OOBSIBIICHUA TPaKIaHUHA O€3BECTHO OTCYTCTBYIOIIMM HAMPABIICH HA 3aIUTY MPaB APYTUX

CyOBEKTOB IPakIaHCKOTO 000pOTa U Ha CTAOUIIM3AIMIO TPAXKIAHCKUX MPABOOTHOILICHUM.
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2 [IPABOBBIE TTOCJIEACTBUA ITPU3HAHU A 'PAXIAHMHA BE3BECTHO
OTCYTCTBYIOIIMM U OFBABJIEHWA YMEPIHINM

2.1 HpaBOBBIC IMOCJIICACTBUA IIPU3HAHUA I'PAKAAHNHA 0e3BECTHO OTCYTCTBYIOIIIUM

OCHOBHBIE IOpUIUYECKUE TOCICACTBUS TPU3HAHUS TpakJaHWHA O€3BECTHO
OTCYTCTBYIOLIUM COCTOST B CIEAYIOLLIEM.

Bo-mepBpIX, HMMyIIECTBO, NPUHAIECKAIIEE TAKOMY T[PaXIaHUHY, €CIIH
HEOGXOIMMO TTOCTOSIHHOE YIIPABICHHE UM, IIEPEIACTCS B JOBEPUTEIBHOE YIIPABIICHHE .

B 3apyOexxHbIX CcTpaHax KOHTHHEHTAJIBHOTO TMpaBa, Takux Kak ['epmanus,
Opannus, [lonema, FHOrocnaBusi, AsepOaiimxan, bemapycs, Kazaxcran, JlaTBus
yIpaBJICHUE UMYLIECTBOM OE3BECTHO OTCYTCTBYIOIIMX OCYILIECTBIISIETCSI HA OCHOBE HOPM
WHCTUTYTa 3aKOHHOIO MPEICTAaBUTEIbCTBA B TakuX ero ¢opmax, Kak OIeKa,
IIOIIEYUTENBCTBO U JOBEPUTEIBHOE YIIPpABJIEHUE. B CcTpaHax aHIi0-aMepUKaHCKOTO IpaBa
yIpaBieHUE MMYIIECTBOM O€3BECTHO OTCYTCTBYIOIIMX OCYIIECTBIIIETCS HA OCHOBE
WHCTUTYTA JIOBEPUTEIBHOW COOCTBEHHOCTM M TakOM €ro pa3HOBUIHOCTH, Kak
KOHCTPYKTHBHBIA TpacT. be3BeCTHOE OTCYTCTBHE MO POCCUUCKOMY JOPEBOJIIOLUMOHHOMY
IPAKIAHCKOMY  NpPaBy  SABISJIOCH  CHELUUAIBHBIM ~ OCHOBAaHMEM  YCTAHOBIJICHUS
UMYIIIECTBEHHOM OIEKH, TO €CTh OMEKH 03 MOIMeUeHUs O JIUYHOCTH OMEKAeMOT0, a TOJIBKO
0 €r0 UMYIIECTBE.

YKa3aHHass HOpMa SBJISETCS I[PUHUMIMAIBHO HOBOM JUIA  POCCHUKCKOIO
IPaXXJaHCKOTO 3aKOHOJATENBCTBA, TAK KAK OXpaHa MMYIIECTBEHHBIX MHTEPECOB I'PAXKIaH,
MPU3HAHHBIX 0€3BECTHO OTCYTCTBYIOIIMMHU, paHee (B COBETCKUI MEPUO/) OCYILECTBISIAC
C TMOMONIbI0 HWHCTUTYyTa onekd. OJHaKo omeka HajJ MMYLIECTBOM O€3BECTHO

OTCYTCTBYIOIICTO I'paAKAAHWHA oOecneynBaa HAJIC)KAINYIO OXpPaHy €TI0 UMYIICCTBCHHBIX

! Hopomenko, T. H. Ilpu3nanue rpaxxganuHa 0€3BECTHO OTCYTCTBYIOIIUM W OOBSBIICHHE TPaKIaHWHA
ymepum / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. — C.74.
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WHTEPECOB TOJIbKO B TPEKHUX SKOHOMUYECKHUX YCIOBHUSX. D(PPEKTUBHOCTh OMEKH HAJ
UMYIIECTBOM O€3BECTHO OTCYTCTBYIONIETO TpaXIaHWHA TOJBEPIJIach IEPEOIICHKE
3aKOHOJATEJIEM B YCJIOBUAX Pa3BUTHUS YaCTHOM COOCTBEHHOCTH. AKTHUBHOE y4YacTHE
TpaXJIaH B WMYIIECTBEHHBIX OTHOIICHUSX OOBEKTUBHO BBI3BAIO HEOOXOIUMOCTH B
MIPaBOBBIX HOPMaX, 00ECIEUHNBAIOIINX OXPaHY U 3alUTy UMYIICCTBEHHBIX IpPaB rpaxiaH
OT BO3MOXHBIX MTpaBOHAPYIICHUN. TakuMU HOpMaMH, B YaCTHOCTH, SIBJIAIOTCS IIpaBUiia O
JIOBEPUTEIILHOM  YIPABJICHHH WMYIIECTBOM TpaKIaHWHA, MPU3HAHHOTO OE3BECTHO
OTCYTCTBy}OHII/IMl.

B cooTrBeTcTBMM € pemieHHEM Cylla O Iepe/lay€ MMYILIECTBA B JIOBEPUTEIBHOE
YIIPaBJICHUE OPraH ONEKH W IMONEYUTEIbCTBA HA3HAYAECT YNPABISAIOMIECTO U 3aKIIOYAET C
HUM JIOTOBOp O JIOBEPUTEIIbHOM yIpaBiIeHUU. Takoe JUIO0 JOJKHO  OBITh
3apPErUCTPUPOBAHO B KAYECTBE HHAMBUAYAIBHOIO MNPEANPUHUAMATEN W JICUCTBYET Ha
OCHOBAaHUU JOIOBOPa JOBEPUTEIIBHOTO YIIPABJICHHUS, 3aKJIOUYEHHOIO C OPTaHOM OIIEKU U
ITOIIEYNUTETBCTBA.

Crnenyer OTMETUTh, YTO OPTraH OINEKH U MOMNEYUTEIbCTBA MOXET U 10 UCTCUCHUS
rojla co JIHS TOJIYYCHHS IOCJIEIHUX CBEACHUM O MecTe NpeObIBaHUS OTCYTCTBYIOIIETO
rpakJaHWHA Ha3HAYUTh YPABISAIOLIETO €r0 UMYIIECTBOM.

JloBEpUTENBHBIN YIIPABJIAOMIMN JIEMCTBYET OT CBOETO HMMEHH B MHTEpPECAX
0e3BecTHO OTCYTCTBYIOIIero. OH 3aKiI04YaeT CACIKH OT CBOETO MMEHH, yKasbIBas, 4TO
JICUCTBYET B  KA4eCTBE JOBEPUTEIBHOIO  YMOPABIAIOLIECTO; HWMEET TMPaBO  Ha
MPETYCMOTPEHHOE IOTOBOPOM BO3HATPAXKIEHUE, a TAaKKE€ HAa BO3MEIICHUE HEOOXOIUMBIX
pPacxo/I0B 3a CUET JOXOJ0B OT MCIOJIb30BaHUS UMYIIIECTBAa 0€3BECTHO OTCYTCTBYIOIIETO.

B cootBerctBum co cr. 1013 I'K PO oObexkramMu JOBEPUTETBLHOTO YIpaBICHUS

MOT'YT OBITh NpCANPHUATHA U APYTUC UMYUICCTBCHHBIC KOMILJICKCHI, OTACIBHBIC 06’I>CKTI)I,

! Hopomenko, T. H. IIpu3Hanue rpaxmaanuHa 0€3BECTHO OTCYTCTBYIOIIUM MU OOBSBICHHE IpaKIaHHHA
yMepIIUM KaK WHCTUTYTHI Tpakaanckoro mpasa / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. —
C.74.
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OTHOCSAIIMECS K HEIBIKMMOMY HMMYIIECTBY, IleHHbIE OyMmaru, mpaBa, yJIOCTOBEPECHHBIC
O0€370KyMEHTAapHBIMH  IICHHBIMA  OyMaramu, UCKIIOUMTEIbHBIE  TIpaBa M JPYroe
MMYIIECTBO. * OTACIbHBIC 00BEKTHI, OTHOCAIIMECS K HEABUKHMOMY HMYIIECTBY .

Bce mnepeuncneHHble BUABI HMMYIIECTBA MOTYT OBITh IPEAMETOM JIOrOBOpa
JIOBEPUTEIILHOTO YIPABJICHUSI UMYIIECTBOM 0€3BECTHO OTCYTCTBYIOLIETO IPaKJaHUHA.

JIOTOBOp JOBEPUTEIBHOIO YIPABICHUS MMYLIECTBOM TPAaKIaHMHA, TPU3HAHHOTO
0€3BECTHO OTCYTCTBYIOIIMM IOJYYUJI CaMOCTOSITENBHYIO IIPAaBOBYIO pErjiaMeHTAIUI0
BCIIEACTBUE psAJla TPHUCYHIUX eMy ocoOeHHocTel. Tak, yrpaBieHHE HMMYIIECTBOM
O€3BECTHO  OTCYTCTBYIOLIETO  TpaKJaHUHA  YUYPEXKIJAETCd  OpraHoM  ONEKH |
MIOINEYNTENHCTBA; HAIIPABJIEHO HE TOJBKO HAa COXPAHCHUE WM MPUYMHOKEHUE UMYILIECTBA
B MHTEpecax 0e3BECTHO OTCYTCTBYIOIIETO, HO U Ha MOraiieHnue 00s3aTelbCTB KPEIUTOPOB,
a TaKXKe€ Ha YJOBJIETBOPEHHE MHTEPECOB TE€X JIMI, KOTOPHIX OE3BECTHO OTCYTCTBYIOIIMI
00s13aH COJIEpKaTh; CBA3aHO C YCTAHOBJICHUEM Ha OCHOBAaHUU pEIICHUS CyJa 0€3BECTHOIO
OTCYTCTBUSI IpaxkaaHuHa. OJHAKO JOTOBOP JOBEPUTENBHOTO YMPABICHUS HWMYILIECTBOM
rpaXJIaHWHA, TPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIMM, HE TOJYYWJI IIUPOKOTO
pacnpocTpaHeHusi, 4TO OOYCJIOBJIICHO MpOOJIeMaMu TEOPETUYECKOTO W MPAKTUYECKOTO
xapaktepa. B kadecTBe OCHOBHOW MPUYMHBI CJIEAYET HA3BaTh OTCYTCTBUE €IMHOTO
MOHMMAHMS TTPABOBOM MPUPO/IbI, XapAKTEPHBIX MPU3HAKOB, CTPYKTYPHBI, a TAKKE YCIOBHI
peanu3alu Kak J0roBopa JOBEPUTEIBHOrO YIIPABICHHS B IEJIOM, TaK M TaKOM €ro
Pa3HOBUAHOCTH, KaK JOTOBOP JIOBEPUTEIBLHOTO YIPABJICHUS HUMYIIECTBOM Tpa)KJaHWHA,
MPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIUM.

VkazanHas mnpoOiema mopoauwia JpYyryl MNpobjieMy, BbIpaXKaroulyrocs B
HEIOCTATOYHOCTH WJIM TPOTUBOPEUYMBOCTH HOPMATHUBHO-NIPABOBOTO  PETYIMPOBAHUS

A0roBopa AOBCPHUTCIIBHOI'O  YIIPABJICHHA HWMYIICCTBOM TI'pa)KAaHWHA, J[MPU3HAHHOI'O

! I'paxxnanckuii kopexc Poccuiickoir ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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0€3BECTHO OTCYTCTBYIOLIUM.

Tak, 'K P® He B moJIHONM Mepe peryimpyeT COOTBETCTBYIOIIME OTHOLIEHUS, a
JIPYTUX HOPMATHUBHBIX AKTOB HE CYIIECTBYET, XOTs Jaxke B 1. 3 cr. 43 'K P®
IIPEAYCMOTPEHO IIPUHATHE CIIELMATIBHOTO 3aKOHA, ONPEIEISAIOMIEro HHbIE, YeM B .1 u 2
cT. 43 'K P®, mociecTBUs IPU3HAHUS TPAkKIaHHHA OE3BECTHO OTCYTCTBYIOMIMM .

B cBOWO ouepenp HECOBEPIICHCTBO  3aKOHOAATENBCTBA,  PETYJIHPYIOLIETO
JIOTOBOPHBIE OTHOUIEHUS IO JOBEPHUTEIILHOMY YIPAaBICHUIO WMYILIECTBOM OE€3BECTHO
OTCYTCTBYIOILIETO, IPUBENIO K BOZHUKHOBEHUIO MPOOJIEM €ro TOJKOBAHUS U IMPUMEHEHUS.
Tak, B Tekcte cT. 43 'K PD OTCYyTCTBYIOT pa3bsCHEHMS, B KAKUX K€ CIydasX BO3HUKAET
HEOOXOJAMMOCTh TOCTOSTHHOTO YINPAaBJIEHUS MMYLIECTBOM W YTO MOXKET CIYKUTh
KpUTEPUEM ONPEIEICHUs 3TO He00X0AUMOCTH. Takol KpUuTepuil NpucyTCcTBYeT B I1. 1 CT.
38 'K P®, rae roBopUTCs, 4TO AOBEPUTEIBHOE YIIPABICHUE MMYILECTBOM IOJONEYHOIO
IpU HEOOXOAMMOCTH NOCTOSHHOTO YIIPaBJIEHUS OCYLIECTBISIETCS TOJIBKO B OTHOLICHUU
HEJIBWKMMOTO M LEHHOI'O JABMXKMMOIO MMYIIECTBA, 4 B OTHOLICHWM TOTO HMMYILIECTBA
MIOAONEYHOT0, KOTOPOE HE IEPeNaHO B JOBEPUTEIBHOE YIPABJICHUE, ONEKYH WIIN
MOTIEYUTENIb COXPAHAET CBOM MOJHOMOYMS. [/laHHas HOpMa yBSI3bIBa€T HEOOXOAUMOCTb
IIOCTOSTHHOTO YIIPAaBJICHHsI C BUAAMU MMYLIECTBA, & KPOME TOTO - U OTO BAXKHO - YETKO
ONpeneAeT IPAaBOBOM PEXUM HUMYIIECTBA, HE NEPEAAHHOTO B JIOBEPUTEIBHOE
YIPABJICHHE.

B otinuune ot aToro popmynupoBki cT. 43 'K PO npencrapisitorcss HEA0CTaATOUHO
onpeneseHHbIMU. HesiCHbIM OCTaeTcss HE TOJIBKO BOIIPOC O TOM, UTO SIBJIIETCS KPUTEPUEM
HE0OXOJAMMOCTHU MOCTOSTHHOTO YNPABIIEHUS, HO U BONPOC O IPABOBOM PEKMME UMYILIECTBA

B TOM CiIy4ae, Korjga HeoOXOJUMOCTh MOCTOSIHHOTO yHpaBiieHHs] OTCyTCcTByeT. OTBET Ha

! I'paxxnanckuii kogexc Poccuiickoii @enepanuu (wacte mepsasi) oT 30.11.1994 Ne 51-®3 (pen. ot
28.12.2016) // OdunuansHbI UHTEPHET-TIOPTAN MPaBOBOH HHpOpManmu (WWw.pravo.gov.ru) : [calT]. —
URL: www.pravo.gov.ru (mara oopamenus: 15.05.2021).

54



ATOT BONPOC BAXEH, TaK KaK C HHUM CBSA3aHO ONPEACIICHHE HMYIIECTBA, U3 KOTOPOTO
JIOJKHO OBITh BBIJIAHO COJIEpKAHUE Tpa)KgaHaM, HAXOJUBIIUMCSI Ha WXIWUBEHUU Y
0€3BECTHO OTCYTCTBYIOIIETO, W MOTAIaThCs 3aJ0JKEHHOCTh O JPYTrUM 00s3aTelbcTBaM
6E3BECTHO OTCYTCTBYIOIIETO'.

B cBsi3u ¢ TeM, 4TO JOBEpPUTEILHBIN YIPABJIAIONIMI BIpaBe 0€3 MpeaBapUTEILHOTO
corjlacusi OopraHa OIICKH M TOIEYUTENIbCTBA COBEPIIATh CHACIKH, BJIEKYIIHE 3a COOOM
YMEHBIIICHUE UMYIIECTBA OE3BECTHO OTCYTCTBYIOIIECTO TPaKJaHWHA, YTO MOJKET MOBJICYb
3a co0OM HapylIeHHEe ero HWHTEPECOB, IIEJeCO00pa3HO K JOTOBOPY JOBEPUTEIHLHOTO
YIOPABJICHHUS] MUMYILIECTBOM NpUMEHATh mpaBwio ad3. 1 m. 2 cr. 37 'K P®, cornacHo
KOTOPOMY TaKo€ corjlacue sBisieTcsi o0s3aTenbHbIM. COOTBETCTBYIOIIEE JIOMOJTHEHUE
HEeoO0XoauMo BKIHOYUTH B M. 1 cr. 43 T'K P®, uznoxup ero cieayronmM obpa3om:
"UMymiecTBO  rpakJaHWHA, MPU3HAHHOTO  OE€3BECTHO  OTCYTCTBYIOUIMM,  IpPHU
HEO0OXOJMMOCTHU MOCTOSIHHOTO YINPABJICHUS UM MEPEaeTCs Ha OCHOBAHUU PEIICHUS CyJa
JUIly, KOTOPOE€ OIpENeiseTcs OpraHoM OMNEKH M TMOMNEYHMTENIbCTBA M JCHCTBYET Ha
OCHOBAaHUU JOTOBOpa O JIOBEPUTEIIBHOM YIPaBJICHUU, 3aKIHOYAEMOr0 C 3TUM OPraHOM.
[Ipn OCyIIECTBICHUM YOPABISIONIMM I[PABOMOYMM IO YHPABICHUIO HMYILIECTBOM
0€3BECTHO OTCYTCTBYIOIIEIO Ha YIPaBISIONIETO PacCHpOCTpaHSIETCs IEHUCTBUE MpaBuUll,
MPElyCMOTPEHHBIX MyHKTOM 2 CTaThH 37 HACTOSIIETO Komekca".

3aKIIOUEHHBI  JIOTOBOP O  JOBEPUTEIBHOM  YOPABICHUH  HMMYIIECTBOM
MOJOTIEYHOTO SIBISIETCSI CPOYHBIM JIoroBOpoM. Ero nelicTBue mpekpamiaercs mo ooueMy
MpaBWIy CO JIHS MPEKPAICHUS] ONEKH WM MOoIeunTeNnbeTBa. OJTHOCTOPOHHEE JOCPOUYHOE

pacTop>KeHue JI0roBopa JAOMYCKAeTCsl TOJIBKO B CIydasX, IPsSMO YKa3aHHBIX B 3akoHe. K

! Hopomenko, T. H. [IpusHanue rpaxaannHa 0€3BECTHO OTCYTCTBYIOIIUM M OOBSABIIEHUE TpakJaHUHA
yMEpIIUM KaK WHCTUTYTHI Tpakaanckoro npasa / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. —
C.78.
2 I'paxxnanckuit kopexc Poccuiickoir ®@enepanuu (dacte nepas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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HUM, B YaCTHOCTH, OTHOCHUTCS CMEPTH Ipa’KJaHUHA, SBJISIFOLETOCS
BbITOIONIpHOOpeTaTeieM (T.e. TMOJONEYHOr0), CMEPTh TpakJaHWUHA, SBISIOMIETOCS
JIOBEPUTENIbHBIM ~ YIPABJISIONMM, MPU3HAHME €ro HEIeeClOCOOHbIM, OrPAaHUYEHHO
J€ECIOCOOHBIM WJIA OE3BECTHO OTCYTCTBYIOIIAM.

Bo-BTOpBIX, B Ciyyae NpU3HAHUS TpakJIaHWHA OE3BECTHO OTCYTCTBYIOLIUM Y
HETPYJOCTIOCOOHBIX YJICHOB CEMbH, COCTOSIIIMX HA €r0 MXKJIUBEHUH, BO3HUKAET MPaBO Ha
NEHCUI0O 0 CIy4al MOTepH KOPMIIIbLIA COIJACHO IpaBWjaM IEHCUOHHOIO
3aKOHOJATENbCTBA.

B-tpetbux, cornacuo cr. 188 I'K P® mnpekpamaercs AeicTBUE TOBEPEHHOCTH,
BBIJIABUIMM €€, WM OJHUM W3 JHI], BBIJIABIIMX JIOBEPEHHOCTb COBMECTHO, MPHU 3TOM
OTMEHa JOBEPEHHOCTH CcoOBepLIaeTcss B TOW ke ¢opMe, B KOTOpoill OblUia BbIAaHA
JIOBEPEHHOCTh, JTUOO B HOTApUAIbHOU (bopMel.. JlelicTBHE NOBEPEHHOCTH MPEKPAIIACTCA
BBUJy MPEKpaAlICHUs HOPUANYECKOrO JIUIA, OT UMEHU KOTOPOTO WIIM KOTOPOMY BblAaHa
JIOBEpPEHHOCTb, B TOM 4HCII€ B pe3yjbTaTe €ro peopraHuszauuud B (opme paszzesieHus,
CIIMSIHUS WJIM TPUCOEIMHEHHUS K IpYyromMy ropuandeckomy auiy. Co cMepThIO rpak/laHhHa
MPEACTABUTENBCTBO  MpEKpalllaeTcss  aBTOMAaTHYECKHW, TaK  KaK  OTCYTCTBYET
YIOJHOMOYEHHOE JIMI0 WIM JIMIO, OT HWMEHHU KOTOPOro JOJKHBI COBEpIIATHCA
IopuandecKue nercTBus. To ke mpaBuiio EUCTBYET B CiIydyae MPU3HAHMS JUIa 0€3BECTHO
OTCYTCTBYIOLLUM.

B-ueTBepThIX, Cynpyr rpakJaHWHA, TPU3HAHHOTO OE3BECTHO OTCYTCTBYIOLIUM,
UMEET MPaBO Ha pacTopKeHue Opaka B YIPOILIEHHOM MOPSIKE Yepe3 OpraH 3arca.

PactopxeHue Opaka MOXKET OBITH PACCMOTPEHO ©O€3 H3BEIICHUS OTBETYMKA.
OpHako Ha3HAYEHHBIN HEeeCcOCOOHOMY JIMILY OMEKYH JOJKEH ObITh U3BEIIEH O BPEMEHU

U MeCTe Cy/IeOHOTO 3aceIaHusl ¢ TeM, YTOObl OH B MHTEpPECaX OMEKAaeMOro MOT MPUHSTH

! I'paxxnanckuit kopexc Poccuiickoir ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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ydacTue B CyJeOHOM pa30HupaTenbCcTBe, OCOOEHHO TOTJa, KOTAa MPU PACTOPKEHUH Opaka
pEIIatoTCs BOIPOCHl MMYILECTBEHHBIX OTHOLIEHUH CynpyroB. Eciaum mpu pacTop:keHHH
Opaka C JIMIOM, HpPU3HAHHBIM OE3BECTHO OTCYTCTBYIOIIMM, BO3HHKAeT crop 00
UMYIIECTBE, SABIISAIONIEMCS OOIIel COBMECTHON COOCTBEHHOCTBIO CYIPYIOB, TO K YYaCTHIO
B JIeJIe NPUBJIEKAETCS JIMLO, ¢ KOTOPBIM OpraHbl OIEKU U IONEYMTENIHbCTBA 3aKJIOYMIIN
JIOTOBOP O JIOBEPUTEJIBHOM YIIPAaBICHUM MMYILIECTBOM TIpaKAaHWHA, IPU3HAHHOIO
0€3BECTHO OTCYTCTBYIOLIUM.

B coorBerctBun ¢ CK P® ycblHOBIEHME AE€TEH, YbM POAUTENH NPU3HAHBI
0€3BECTHO OTCYTCTBYIOIIMMHU, MPOU3BOAUTCS O€3 corjacus nocieqHux. B qaHHoM ciyyae
M0 CYIIECTBY MMEET MECTO yTpaTra POAUTENIbCKUX IpaB y OE3BECTHO OTCYTCTBYIOILETO.
CylI1eCTBEHHBIM SIBISIETCA TO, YTO BO3MOYKHOCTh MX BOCCTaHOBJICHMS B CIIy4dae SIBKA WJIU
oOHapy>kKeHHUs 0€3BECTHO OTCYTCTBYIOIIETO B 3aKOHE HE MPEAYCMOTPEHA.

CkazaHHOE MO3BOJISIET CleNaTh BBIBOA O TOM, YTO O€3BECTHO OTCYTCTBYIOLIMIA
rpaXJaHWH yTPAayMBaeT CBOM CYOBEKTHBHBbIC JIMYHbIE M HMYUIECTBEHHbIE IpaBa
HACTOJIbKO, HACKOJbKO B 3TOM  OYyIyT 3auMHTEPECOBAaHbl Jpyrue  CyOBEKThI
IIPaBOOTHOLIEHUI, KOTOPBIM M3BECTHO O BBIHECEHHOM PEIICHWH W KOTOPBIE PEaTU3YIOT
9TO pemieHue .

IIpuBeneHHbIE apryMEHTBHl HE MO3BOJIAIOT NPU3HATH YJAUHBIM CYXACHHE O TOM,
YTO NpU MNPU3HAHUM JIMLA OE€3BECTHO OTCYTCTBYIOUIMM JIEWCTBHE MPaBOOTHOLICHUS
npuoctaHaBiuBaeTcsi. OHO MOXET ObITh W3MEHEHO, MPEKpalleHO B 3aBUCUMOCTH OT
XapakTepa 3TOr0 MPABOOTHOLICHHS, HAMEPEHHMS 3aMHTEPECOBAHHOIO JIMIA U
COOTBETCTBYIOIIUX MOJIOKEHUH 3aKOHA.

Cormacio n. 3 cr. 43 T'K P® mnocnenctBus mnpu3HaHUs JMla OE3BECTHO

! lopomerko, T. H. TIpusHanne rpaxiaHiHAa GE3BECTHO OTCYTCTBYIOIIMM U OOBSBICHHE IPaKIaHHHA
yMepIIUM KakK WHCTUTYTHI Tpakaanckoro mpasa / T. H. Jfopomenko. — Mocksa : Beneficium, 2020. —
C.74.
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OTCYTCTBYIOIIUM, HE TIPETYCMOTPEHHBIE HACTOSIIIEH CTaThE!, OMPEIEISIIOTCS 3aKOHOM.

B Tom cnydae, ecnu 1ej0 0 MpU3HAHUU TPaKIaHHMHA O0€3BECTHO OTCYTCTBYIOLIUM
OBTO BO3OYXKJIEHO MO 3asBICHUIO padoTojaresisa, €ro KajapoBas ciyxkba Oyaer
OCBEJIOMJICHA O MPHUHITOM PEIICHUN Cy/a U COBMECTHO C IOPUIUYECKON CITY>KOOW CMOXKET
OTIPEICTUTh JIaTy BCTYIUICHUS JAHHOTO PEUICHUS B 3aKOHHYIO chily. Ecnu ke aemo Obuio
BO30YXKICHO JIPYTUMHU 3aMHTEPECOBAHHBIMHU JUIIAMH, TO pabOTOJaTeNlb JOKEH OBITh
OCBEJIOMJIEH O TOM, YTO CyJOM TOTOBUTCSI CyJeOHOE pa3OMpaTeiabCTBO MO 3asBICHUIO O
MpU3HAaHUU PabOTHHKA OE3BECTHO OTCYTCTBYIOIIMM, M COTPYIHUKH KaJpPOBOM CITYXKOBI
MOTYT TIOJyYUTh WH(POPMAITHIO O TIPUHITOM CYJIOM PEIICHUH HEMOCPEICTBEHHO; €CIIH K
MPEACTaBUTENIN paboTOoaTeNs] HEe ObUTM TPHUBIICUCHBI TSI BBISICHEHUS OOCTOSITEIBCTB U
JaThl TIpPEKpalieHus: paOOTHUKOM SIBKM Ha paloTy, TO y3HaTh O PEIICHWU CyJa O
MIPU3HAHUU TpaKJaHWHA 0€3BECTHO OTCYTCTBYIOIIMM KaJpoBasi CIy>k0a MOXKET OT OpraHa
OTIEKHU U MOTICUUTENHCTBA U (WUJIN) JIMIIA, KOTOPOMY UMYIIIECTBO IPakIaHUHA, PU3HAHHOTO
0€3BECTHO OTCYTCTBYIOIIMM, TME€PEAAaHO B JIOBEPUTEIHHOE YIpaBICHHE, a TaKXke OT
POJICTBEHHNKOB IPAXKIAHIHA W JIULI, HAXOISIIMXCS HA Er0 MKIUBCHIN .

Ecnu xanpoBoii ciy»0e cTano U3BECTHO O MPHUHITOM CYJIOM PEIICHUU, OJHAKO KE
OHa HE pacrojaraeT ero TeKCTOM, € cleAyeT NoTpedoBaTh MPEACTABICHUS KOTHH
pEIIeHHs] OT JIMII, MPETEHAYIOIMMNX Ha MOJYyYEeHUE MPUYUTAIONMUXCS PabOTHUKY CYMM U
JTOKyMeHTOB. Eciii perienue o nMpu3HaHuM TpaxkaaHuHa 0€3BECTHO OTCYTCTBYIOIIUM OBLIIO
NPUHATO TI0 3asBIICHUIO KPEIUTOpAa - IOPUAMYECKOro JuIa (HampuMmep, B CBS3H C
OTCYTCTBUEM Yy TpaXXJaHWHA POJCTBEHHUKOB TIO 3asBJICHUIO OpraHa MECTHOTO
caMOympaBJeHUs), TO KaJapoBas CIyk0a MOXeT oOpaTUTbCS C COOTBETCTBYIOIICH

IpocOOl B OpraH yIpaBJ€HUs JaHHOrO ropuaudeckoro mauna. CooTBETCTBYIOLIEE

! Hopomenko, T. H. [IpusHanue rpaxaanvHa 0e3BECTHO OTCYTCTBYIOUIMM U OOBSBICHHE IpaKAaHUHA
yYMEpLIMM KaK MHCTHTYTHI rpaxaanckoro mnpasa / T. H. Jlopomenko. — Mocksa : Beneficium, 2020. —
C.75.
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oOpallleHue MOKET OBITh HANpaBIC€HO U B CyJ, MNPUHSABIIMN pEIIeHHE O MPU3HAHUH
rpakJaHWHA O€3BECTHO OTCYTCTBYIOLUM.

PexkBu3uThl pemieHus cyaa ykasbplBaloTCs B cTpoke "OCHOBaHUE: ([JOKYMEHT,
HOMEp, JaTa)" MpuKa3za O MPEKpallleHHWH TPYAOBOTO JOTOBOpPa B CBSI3M C MNpPHU3HAHHEM
paboTHUKa 0E€3BECTHO OTCYTCTBYIOIIMM, cocTaBisiemoro mno ¢gopme Ne T-8. 3aBepeHHas
HaJJIe)KalluM 00pa3oM KOIUSl pEIIeHUs CyAa O MpU3HAHUM pabOTHHKA OE3BECTHO
OTCYTCTBYIOLIMM ITOMEIIAETCS HA XPAaHEHUE B JINYHOE JI€JI0 pA0OOTHHKA.

[Tockonbky BOMpOC O BbIJAYE TPYAOBOM KHUMKKA B ClIydae IMpeKpalieHus
TPYJOBOTO JIOrOBOpa B CBSI3M C IPU3HAHWEM pPAOOTHUKA OE3BECTHO OTCYTCTBYIOIIHUM
HEMOCPEICTBEHHO HEe paspemieH HU B [IpaBmimax BemeHUs TPyHOBBIX KHWXKEK (gaiee -
[TpaBmia), Hu B WMHCTpyKUMHM IO 3alOJHEHUIO TPYAOBBIX KHUXKEK, JYMAaeTcs, YTO
paboroaaresb MOXET IMOCTYNHUTh TaK €, KaKk W B ClIy4ae MNPEKpPALIECHUs TPYIOBOrO
JIOTOBOpa B CBSI3U CO CMEPThIO pabOTHUKA - PYKOBOJACTBYsIChb MyHKTOM 37 IlpaBui,
nepenaTh TPYAOBYIO KHIKKY Ha pyKU OJTHOMY U3 POJICTBEHHUKOB PaOOTHHMKA TOJ] POCIIHUCH
WIA BBICTATh MO TOYTE MO0 MHUCHhbMEHHOMY 3asBICHUIO OJHOTO W3 POJCTBEHHUKOB. [lpu
3TOM BO H30eKaHNHe KOHIUKTOB C POACTBCHHHKAMH PEKOMEHILYSTCS

A) M3roTOBUTH KOMHIO (HECKOJIBKO KOMHUI) TPYIOBOM KHMXKKH M 3aBEPUTH €€ (HX)
HaJJISKaIIM 00pa3oMm;

b) BblIaBaTh WM BBICHUIATH TPYJIOBYIO KHUKKY HCKIIOUUTEIBHO HAa OCHOBAHUU
COOTBETCTBYIOIIETO 3asBIICHUS POJCTBEHHUWKAa pPa0OTHWKA TIPU TPEIACTABICHUU WM
JIOKYMEHTOB, MOJATBEP)KIAIOUINX POJICTBO C PaOOTHUKOM (Iacropra, CBUICTEIHCTBA O
Opake, CBHIIETENBCTBA O POXKICHUH, COOTBETCTBYIOIIUX CIPABOK, BBIJAHHBIX OpraHAMHU

3arca, 1ip.);

! lopomerko, T. H. TIpusHanue rpaxiaHiHAa GE3BECTHO OTCYTCTBYIOLIMM M OOBSBICHHE IPaKIAHHHA
yMepIIUM KakK WHCTUTYTHI Tpakaanckoro mpasa / T. H. Jfopomenko. — Mocksa : Beneficium, 2020. —
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B) ¢akr nHemocpencTBeHHOW mepedaud TPYIOBOM KHIKKM AaKTUPOBATh WU
opopmiiATh HMHBIM 00pa3oM C TOJYyYEHHEM pACIHUCKH pPOACTBEHHHKA pPAaOOTHHKA O
MOJIYYCHUH TPYAOBOM KHMKKHM Ha PYKU;

I') HanpaBATh TPYIOBYIO KHMKKY IO IOYTE C COIIACHS POACTBEHHUKA paOOTHHKA,
COIMPOBOXK/IAEMOT'0 JOKYMEHTOM, KOTOPBIM MOATBEpK1aeTcs (hakT poacTBa ¢ paOOTHUKOM
(xommel cBUAETENbCTBA O Opake, CBUIETENHCTBA O POXKICHUH, CIPABKaMH, BbIIAHHBIMU
opraHamu 3arca, Jp.), 3aKa3HbIM IHCbMOM C OIMCBHIO BJIOKEHHS W YBEIOMJIEHHEM O
BpyueHUH ajpecary. Ha mpaxkTuke ais Toro, 4roObl TpyaoBas KHWXKKA Oblia MOIy4eHa
UCKIIFOUUTEIBHO POJCTBEHHUKOM pAa0OTHUKA, KaJApPOBBIE CIYX Obl MO PEKOMEHIALUU
COTPYIHHUKOB OTIEJICHUN CBA3M OQOPMISIOT OTHPABKY KHHMKKM 3aKa3HbIM IUCBMOM C
OTMETKOH "BpyuuTh JIMYHO" WK aJIpeCyIOT MOYTOBOE OTIPABICHUE A0 BOCTpeOOBaHUs (B
ITOM cllydae OTIpaBJIeHUE OyIET MOyUYeHO apecaToM JIMIHO).

PoncTBeHHUK pabOTHUKA, NPU3HAHHOTO OE€3BECTHO OTCYTCTBYIOIIMM, HE JOJKEH
BMECTO pa0OTHUKA MPOCTABIATH OTMETKM B KaKUX-TUOO YUETHBIX JOKyMeHTaX. (DaKTbl
nepeauyn eMy Kakux-IM0O MarepuanbHbIX OOBEKTOB (JIOKYMEHTOB, BElleW pabOTHHUKA,
JICHE)KHBIX CYMM M T.J.) JOJDKHBI O(OPMIIATBCS OTAEIBHBIMU JTOKYMEHTaMU (aKTaMH,
3asIBICHISMHU-PACIINCKAME 1 T.11.)".

Cornacuo 1. 1 c1. 43 ®epepanpHoro 3akona ot 02.10.2007 Ne 229-d3 «O6
VICITOJIHUTEJILHOM ITPOU3BOCTBEY» UCIOJHUTEIBHOE MPOU3BOJICTBO MTPEKPAIIAETCS CYJIOM B
ClIyJasix:

1) cmeptu B3BICKATENS-TPaXKIaHWHA (JIOJDKHHUKA-TPAXIaHUHA), OOBSBICHUS €ro
YMEPILIUM WIH MpU3HAHUSI 0€3BECTHO OTCYTCTBYIOLIUM, €CIU YCTAHOBJICHHBIE CYICOHBIM

dAKTOM, aKTOM Jpyroro opraHa HJnM AOJZKHOCTHOTI'O JIMIIA Tpe6OBaHI/I$I WK 00SI3aHHOCTH HE

! lopomerko, T. H. TIpusHanue rpaxIaHiHa GE3BECTHO OTCYTCTBYIOIIMM U OOBSBICHHE IPaKIaHHHA
yMepIIUM KakK WHCTUTYTHI Tpakaanckoro mpasa / T. H. Jfopomenko. — Mocksa : Beneficium, 2020. —
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MOTYT TIEPEHTH K MPABOMPEEMHUKY W HE MOTYT OBITh PEAM30BaHBI JTOBEPUTEIHHBIM
YIPaBISIONIUM, HA3HAYEHHBIM OPTraHOM ONEKH U MOTEUYUTENIbCTBA;

2) yTpaTbl  BO3MOXHOCTH  HWCIIOJHEHHUS  HMCIHOJHUTEIBHOTO  JIOKYMEHTa,
OOsI3BIBAIONIETO JOHKHUKA COBEPIIUTH ONpEICICHHBIC IEHCTBUA (BO3IEPKATHCS OT
COBEPILICHUS ONPE/IETICHHBIX JEHCTBUN);

3) oTKa3a B3bICKATEJIs OT MOJYUYECHHS BEIIH, U3BATON Y JOIDKHUKA MPU UCTIOTHEHUH
UCITOJIHUTEJILHOTO JJOKYMEHTA, COAECpPKALIEro TpeOOBaHUE O MEpelaye €€ B3bICKATEIIO;

4) B UHBIX cllydasiX, Korja ¢eaepalbHbIM 3aKOHOM MPEyCMOTPEHO MpPEeKpallieHue
HCIIOJHUTEILHOTO MPOU3BOICTBRA.

Bo3nukaer Bompoc 0O TOM, MpeTeprneBaeT JU KaKUe-TMO0O HW3MEHEHUS
MIPaBOCIOCOOHOCTh TPaXKAaHNUHA B MEPUOJ] €ro 0€3BECTHOTO OTCYTCTBHS W 3aBUCUT JIM OHA
OT TOTO, OBUIO JIM TAKOE OTCYTCTBHE YCTAaHOBJIEHO B cyAeOHOM mopsnake. beccnopHo, 4To
3a 0€3BECTHO OTCYTCTBYIOIIMM TpaXJIaHMHOM B TOJHOM OObEME COXpaHsETCS BeCh
KOMIUIEKC MMYIIECTBEHHBIX U JIMYHBIX HEUMYIIECTBEHHBIX IPaB, COCTABISIOIINX
COJIep)KaHUe TPakJaHCKOW MPaBOCHOCOOHOCTH, HO, OTCYTCTBYSl IO MECTY >KUTEIbCTBA,
rpaKJaHUH JUIICH IPaBOBOM M (DAKTUUECKO BO3ZMOXKHOCTH PEaIn30BaTh MHOTHE U3 ITUX
MpaB U UCIOJHUTH MPUHATHIC HA ce0s 00S3aHHOCTH, YTO OOYCIOBIMBAET HEOOXOAUMOCTD
MPEIYCMOTPEHHOTO 3aKOHOM BMEIIATEIhCTBA B €ro 4acTHOMpaBoByl cdepy. Takoe
BMEIIIATEJILCTBO BIIOJIHE OINPAaBJaHHO, TaK KaK OHO OOBSCHAETCS CTpEeMJICHUEM
3aKOHOAATeNsl O0ECIeUuTh BCEMEPHYIO OXpaHy CYOBEKTHBHBIX IIpaB U 3aKOHHBIX
WHTEPECOB HE TOJHKO OE3BECTHO OTCYTCTBYIOIIETO IPAKIAHWHA, HO U TeX (U3MUYECKUX U
IOpUJIMYECKUX JIMIl, YbM TIpaBa M HHTEPEChl HEMOCPEICTBEHHO CBSI3aHBI C €r0
FICUC3HOBEHHEM .

Opnnako O€3BECTHO OTCYTCTBYIOIIEE JUIO B CHJIy TMOHATHBIX TPUYMH JIAIIEHO

! Ananbes, AT HNHcTUTyT 6€3BECTHOTO OTCYTCTBUS B PsiZIec MHOCTPAHHBIX rocynapcTB/ A. I'. AHaHbEB. —
Mockaa : Universum: skornomuka u ropucnpyaennus, 2020. — C. 171.
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BO3MOXKHOCTH TIOJIaTh COOTBETCTBYIOIEE 3asBICHHE WA (PAKTUUECKH TPUHSTH
HacJienAcTBO. [Ipr 3TOM BOCHOJHUTH OTCYTCTBHE TAaKOro Tpa)KJaHWHA HE MOTYT HU
JIOBEPUTEIIbHBIA yIPaBJISAIOMMN (OH HaJelieH MpaBaMHd W OOSI3aHHOCTSAMH TOJBKO B
OTHOIICHUW HWMYIIECTBA, SIBIIAIOMICTOCS OOBEKTOM TOBEPHUTEIHLHOTO YIIPABICHUS), HU
OpraH oONeKHM ¢ TOMNCUYUTENHCTBA (IMOCKOJBKY TOJHOMOYHS IIOCIEAHEr0 TaKke
pacOpoCTpaHsAIOTCS TOJBKO HAa HMMYIIECTBO, YKa3aHHOE B PEUICHUM CyAa O MPU3HAHUU
rpakJaHuHa OE€3BECTHO OTCYTCTBYIOIIMM WJIM 3apaHee OINpPEIEICHHOE CaMHUM OpPraHoOM
OMCKM W TONEYUuTeIbcTBa). IloATOMYy MOXKHO NPEAMNOJIOKUTh, YTO OE3BECTHO
OTCYTCTBYIOIINE HACIEIHUKH, IPOMYCTUBIINE CPOK JJISI IPUHITUSA HACIEICTBA, JIUIIAKOTCS
HaciIencTea’.

N xors cr. 1155 TK P® mno3BojsgeT HACIEAHUKY, MPONYCTUBIIEMY IO
YBAKUTEIIBHOM TMPUYMHE CPOK JJIsi NPUHATUS HACIEACTBA, BOCCTAHOBUTH €ro U
nepepacrpeeIuTy HaCASACTBEHHBIC JIOJIH, BO3MOXKHOCTH (DaKTHUECKOW peanu3aliuu
SBUBIIUMCS O€3BECTHO OTCYTCTBOBABIIHMM JIMIIOM CBOMX HACJIEJICTBECHHBIX IIpaB IO
HMCTCYCHUH 3HAYUTEIIBHOTO MPOMEXKYTKAa BPEMEHU BBI3BIBAET CEPbE3HBIE COMHEHUA. B
ClIydae e eciau Oe3BECTHO OTCYTCTBYIOIIEE JIMIIO TaK M HE SBUTCS, TO OKAa3bIBAIOTCS
HapyIICHHBIMU YK€ TIpaBa HACIECIHUKOB CaMOro OE€3BECTHO OTCYTCTBYIOIIEIO JIHUIIA.
[IprueM B ciydyae Mocieayronero oObsIBiICHUsS 0€3BECTHO OTCYTCTBYIOIIETO I'pakJIaHHMHA
yMEpIIUM TIpaBa HACJICJAHUKOB IIOCIEIHEr0 B OMNHCAaHHOHW CHUTyallun (aKTHUIECKU
HEBO3MOXHO OyJIeT 3alIUTUTh HU Ha OCHOBAaHWU HOPM O HACJICICTBEHHOW TPAaHCMHCCHUU,
HU O HACJIEJOBAHHUU 110 TIPABY MPE/ICTABICHUS.

Takum oOpa3om, MPaBOBbIE MEXaHU3MbI OCYIIECTBJICHUS HACJIEACTBEHHBIX MpaB
0€3BECTHO OTCYTCTBYIOIIEIO JIUI[Aa W €ro HAaCJICAHUKOB B COBPEMEHHOM POCCHHCKOM

3aKOHOJATEIbCTBE  OTCYTCTBYIOT.  [IpeacraBmsiercs, uTo  JaHHBIH mpoden B

! Hopomenko, T. H. Ilpu3nanue rpaxxaannHa 0€3BECTHO OTCYTCTBYIOIIUM W OOBSBICHHUE TPaKIaHWHA
ymepum / T. H. lopomenko. — Mocksa : Beneficium, 2020. — C.74.
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3aKOHOJIATEIHCTBE MOXKET OBITh YCTPaHEH MOCPEJCTBOM NPEIOCTABICHUSI OpraHaM OTICKH
U TIONCYHUTEIIbCTBA  TIOJHOMOYMHA 1O  TNPEACTaBICHUIO HMHTEPECOB  OE3BECTHO
OTCYTCTBYIOIIETO JIMIIA B HACJIEICTBEHHBIX MPABOOTHOIICHUX C MOCIEYIONIEH nepeaadyei
HACJICICTBA B JJOBEPUTEIIBHOE YIIPABIICHUE.

Nrak, u3 aHamy3a 3aKOHOAATEIbCTBA BBITEKAET, YTO MaTECPUAIBHO-TIPABOBBIE
MOCJICACTBUS PEIICHUS O MPU3HAHUM T'paKJIaHUHA OE3BECTHO OTCYTCTBYIOIIMM HACTYIAIOT
HE TOJILKO JUIsT OE3BECTHO 0TcyTCTBy10merol. bosiee Toro, ocHoBHas L€Jb WHCTUTYTA
OC€3BECTHOTO  OTCYTCTBHSL COCTOMT B  TPUBHECEHHUHM  OMPEICICHHOCTH B  T€
MPaBOOTHOIIEHUS], OJTHUM U3 CYOBEKTOB KOTOPBIX SIBISIETCSI O€3BECTHO OTCYTCTBYIOILLUU.
OTa ONpeneNeHHOCTh B TNEPBYKD OYEpPEAb OTBEUAECT HMHTEpEcaM APYTUX YYaCTHHUKOB
JIAaHHBIX  TPABOOTHOIIECHWA W  TO3BOJSIET WM  pPACHOpsKAThCS  CBOMMH  Kak
MMYILIECTBEHHBIMHU, TaK W JUYHbIMU npaBaMu. CtaThs 43 'K PO onpenenser nocneacTBust
MpU3HAHUS TpaxaaHWHAa OE3BECTHO OTCYTCTBYIOIIMM. B maHHOI cTaThe ompejeneHbl
MOCJIC/ICTBUS HMYIIIECTBEHHOIO XapaKTepa, BO3HHMKAIOIIME B pe3yJibTaTe NPU3HAHUS

rpaXk1aHNHa 0€3BECTHO OTCYTCTBYIOLUM.
2.2 TIpaBoBbI€ OCIEACTBUS TPU3HAHUS IPAKIAHNHA YMEPILINM

[Ipn OOBsIBIEHHH yMEpUIMM MpEANoJaraeTcsi, YTo YejIoBeKa HET B >KUBBIX.
['paxknaHuH MOXKET OBITh OOBSBIEH CYJIOM YMEPILIUM, €CIU B MECTE €ro XKUTEIbCTBA HET
CBEJICHUI O MeCTe ero npeObIBaHUs B TEUCHHE IISITH JIET, @ €CJIM OH Iponai 0e3 BeCTH Npu
00CTOSITENBCTBAX, YIPOXKABIIMX CMEPTHIO WM JAIOIIUX OCHOBaHUE MpEANoJararb €ro

rubenb OT ONPEAEICHHOIO0 HECUACTHOTO Ciyyas, - B TeueHue mectu mecsues (cr. 45 T'K

Axmetr3siHoB, C. W. OcobOeHHOCTH ydYacTHsi TPOKypopa B TPaKIaHCKOM CYyIOTPOU3BOJICTBE TIO
OTAETBHBIM KaTeropusiM 1en // MexyHapoIHbIN JKypHald TYMaHHTapHBIX U ecTecTBeHHbIX Hayk, 2020.
Ne9. C. 129-140.
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P®). [ToaToMy B OOJNBIIMHCTBE CIIy4yaeB CYIIECTBYIOT OCHOBAHUS TOJBKO JJISl IPU3HAHUS
rpakJaHWHA O€3BECTHO OTCYTCTBYIOLUM.

bpak mnpekpaiaeTcsi BCIEACTBUE CMEPTU WJIM BCIEACTBHE OOBSIBICHUS CYJIOM
oHOrO U3 cynpyros ymepmuM (1. 1 cr. 16 CK P®). B 3ToM citydae, Tak e Kak B caydyae
CMEPTH OJHOTO M3 CYNpYroB, Opak MpeKpalaeTcss aBTOMAaTUYECKU U B KaKOM-TTHOO
JOTIOJTHUTEILHOM O(QOpPMIICHUU TpEKpallleHus He Hyxkaaercs. JlHem cMepTu cymnpyra,
OOBSIBJICHHOTO YMEPUINM, CUATACTCS JIC€Hb BCTYIUICHHSI B 3aKOHHYIO CHIIY PEIlCHUs Cynaa
00 OOBSABICHUH €TO YMEPIIIHUM.

[Ipu peructpanyyi CMEpPTH JIMLI, TPU3HAHHBIX B YCTAHOBJICHHOM 3aKOHOM MOPSIIKE
YMEPILIUMH, BPEMEHEM CMEPTHU B 3aIMCH aKTa O CMEPTHU YKa3bIBaeTCs JaTa BCTYIUICHUS B
3aKOHHYIO CWIIy pellleHusi cyaa. Ecnu pernienneM cyaa ycTaHOBIIEH (DakT CMEpTH JIMIA B
OINPEJEIICHHOE BpeMs, TO B 3allMCH aKTa O CMEPTH 3allMChIBAETCS [aTa, yKa3aHHas B
peLIeHUH Cya.

OObsBlEeHNE TpaKIAaHWMHA YMEPIIUM MO MPABOBBIM MOCIEACTBUSIM BO MHOT'OM
MPUPABHEHO K €CTECTBEHHON CMEPTH, OJIHAKO MOJHOIO TOXK/IECTBA HET:

Ha OCHOBaHMM pelleHus cyna o0 OOBSABICHUM TpakKJaHUHA YyMEPIIUM
MIPOM3BOJUTCS 3aIIUCh B COOTBETCTBYIOIIEH KHUTe opraHoB 3AICa;

- OTKPBIBAETCS HACJIEICTBO;

- IpEeKpaIlaloTCcsl 0053aTEIBCTBA, KOTOPHIE HOCAT JIMYHBINA XapakTep;

- Opak cuuTaeTcsl NPEeKPALEHHBIM;

- TpaXJaHWH, OOBSABICHHBIA  YMEpPIIMM, €CIM OH JKHB, COXpaHSEeT
PaBOCIOCOOHOCTb.

OObsiBICHUE TpaXJAaHUHA YMEPIIMM CYIOM CIEAyeT OTJIMYaTh OT YCTAHOBJICHUS
cyioM (akTa cMepTH JHIla B ONPEICICHHOE BpeMs U TMpPU  ONPEeACTICHHBIX
00CTOSITENbCTBAX.

[Ipn o00bBsBIEHHMH TpakJaHWHA YMEPIIMM, €ro MPaBOCMOCOOHOCTh HHUKAK HE

3aBUCUT OT IPUHUMAEMOro CyJOM pelIeHUs U nociaeayomux aeicrsuil opranos 3AICa.
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OT0 TexHu4eckoe 0pOpMIICHHE HE MOXKET MOBJIHATH HAa MPABOCIOCOOHOCTh TpakJaHUHA,
a100 YK€ TPEeKPaTUBIIYIOCS B MOMEHT €ro CMEpTH, JHO0 COXPAHMBIIYIOCS B TMOJHOM
o0BbEMeE, €clu TPaXIaHUH CTaJICs B XKUBBIX, XOTS ObUIM BCE OCHOBAHUS MPENIOJIOKUTH €T0
rudeInsb (Harpumep, IPU B3PHIBE XKIJIOTO JJOMa, B KOTOPOM OH HaXOJUJICH).

Taxum oOpa3om, paBocrOCOOHOCTb, OyTyun MPaBOBOW KaTeropueil, Hepa3pbIBHO
CBs3aHa C >KM3HBIO TPaKIAHWHA W, KaK U XXWU3Hb, JIMIIb €AUHOXK/Ibl BO3HUKACT U JIMIIb
€AMHOXKbI TPEKPAIIAETCS B MOMEHT €r0 CMEPTH.

HekoTopele aBTOpBI MoOJjararT, 4To OOBSABICHHE YMEPIIMM BJIEUET MpEKpallleHue
PaBOCHOCOOHOCTU. B NIEMCTBUTENBHOCTH € MPaBOCHOCOOHOCTh MPEKPALIACTCS JIMILb
P NOJJIMHHON cMepTH Jnua. Eciu rpaxaanuH, 0ObsSBIECHHBIN YMEpIIUM, HA CAMOM eI
KUB, TO TaM, I'/Ic OH HAXOAWTCS, OH BIIPABE COBEPIIATH M COBEPIIAET BCEBO3MOXKHBIC
caenku. Ho Tam, rme rpaxaaHuH OOBSBIEH YMEpPUIMM, BO3HUKAIOT IIOCIEICTBHS,
noJI0OHbIE TEM, KOTOpBIE HACTYNalOT B CIy4yae CMEPTU: IPOU3BOAUTCS pErucTparus
CMEpPTH, OTKpBIBA€TCA HacCleJOBaHHE €ro HMYIIecTBa, Opak mpekpamaercs 0e3
CHenuaibHOro 0(hOpMIIEHHMS, B CHITy camoro ()akta OObSIBICHUS YMEPIIUM.

OOecnieunBasi peayibHOE HUCIONMHEHHE CYIEOHBIX peHIeHu 1o Jenam o0
OOBSBIICHUHU TPaXX/IaH YMEPIIUMH, 3aKOH MPEyCMaTPUBAET, YTO OOBSIBICHUE IPpaKIaHUHA
YMEPIIUM BJIEYET OINPEICICHHBIE MPAaBOBBIE MOCIEACTBUS, IPUPABHEHHBIE K IPABOBBIM
NOCNEACTBUSIM, HACTYMAIOIIUM B  pe3yibTare CMEpPTH JHLa: Opak CcyuTaercs
MpEeKpaIleHHbIM, HACIEAHUKA MOTYT BCTYNUTh B HACJEICTBO, MKIUBEHLBI - BO3OYIHUTH
BONPOC O HA3HAYCHNH TIEHCHH U T.1."

B cooTBeTCTBUM C 3aKOHOM CBOMCTBO MCIOJHUMOCTH PEIICHHE CyAa MpuoOpeTaeT
TOJIBKO M0 BCTYIUIEHHHM €ro B 3aKOHHYI0 CHiIy (KpOMe€ CiIy4aeB HEMEJIEHHOTO

ucrioiHeHusi). CrenoBaTtenbHO, HACTYIJIEHWE TMPABOBBIX TOCIEACTBUN pemieHust 00

! Jlomkapes, A. B. Oco0eHHOCTH y4acTHs IPOKYpOpa B TPAKIAHCKOM CYJIOMPOU3BOICTBE MO OTACIbHBIM
kareropusim nien / A. B. Jlomkapes. — Mocksa : [Ipocsemenue, 2020. — C. 26.
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OOBSBICHUM TPAXKIaHWHA YMEPIIUM BO3MOXKHO JIUIIB MOCJE BCTYIJICHHUS €r0 B 3aKOHHYIO
CUILY.

Takum o0pa3oM, penieHue cyga O MPU3HAHUM TpaxXJaHWHAa OE€3BECTHO
OTCYTCTBYIOIIUM U 00 OOBSIBICHUM Tpa)KTaHWHA yMEPIINM, BCTYIHUBIIEE B 3aKOHHYIO
CUIly, SBJIAECTCA IOPUAMYECKUM (PAKTOM, BIEKYIIMM BO3HMKHOBEHHE, WU3MEHEHHUE WIU
IpeKpalIeHUE PaBOOTHOLIEHUH, OJHUM U3 CYOBEKTOB KOTOPBIX ObUI 3TOT I'PakIaHUH.

IIOCKOJIBKY B OCHOBE JIEKHUT TOJBKO IPEIIONIOKEHHE O CMEPTU I'PAXKIaHHWHA, TO
IIPABOCIMOCOOHOCTh €r0 ¢ MOMEHTAa BCTYIUICHHS pEIICHHs CyAa B 3aKOHHYIO CHIIy HE
npekpaitaercs. [IpaBocrnocoOHOCTh MpeKpamaercs Juilb ¢ (akTHIecKol cMepThio. Eciu
FPAKIAHUH yMep 10 OOBSABICHHS €ro YMEpPUIMM, TO OHa MPEKpaTUiIach B MOMEHT €ro
CMEPTH, a €CIIM JKUB, TO He IIPEeKPaTHiIach BOOOIIe' .

Wtak, npu 0OBSBICHUH I'PAKJAaHUHA YMEPIIUM CYA UCXOJIUT U3 MPEANOI0KECHHUS -
IpEe3yMIILUU ero cMepTu. BeTynuBiiee B cuily penieHue cyia 00 00bsSBICHUH IpakJaHUHA
YMEPLIUM SBJISETCA OCHOBAHUEM JUI BHECEHHUs 3allUCU O CMEPTH ITOrO0 I'PaKJaHWHA B
KHUT'Y 3aluceld aKTOB TIPa)KJaHCKOro cocTosiHusA. IIpaBoBbie mociencTBusi OOBSABICHUS
rpaKJaHuHA YMEpPUIMM AHAJIOTMYHBI IPABOBBIM IOCIEACTBUSAM CMEPTH T'pakIaHWHA.
@dakTUYeCKUil COCTaB TNpPU OOBSABIECHUM TpaKJaHWHA YMEpPUIMM BKIIOYAEeT B ce0s
OTCYTCTBHE CBEJIEHUN O MecTe MpeObIBaHUS Tpa)<IaHWHA B MECTE €ro XHUTEJIbCTBa B

TCUCHHUC OIIPCACIICHHOI'O 3aKOHOM CPOKa.

! Jlomkapes, A. B. OcoOeHHOCTH y4acTHs IPOKYpOpa B TPAKIaHCKOM CYJIOMPOU3BOICTBE MO OTACIbHBIM
kareropusim nien / A. B. JlomkapeB. — Mocksa : [Ipocsemenue, 2020. — C. 28.
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3 HOCJIEACTBUA ABKHU I'PAXIIAHUHA, [MPU3HAHHOI'O
OTCTYCTBYIOIIUM WJIM OBBABJIEHHOI'O YMEPHIMM. AHAJIN3
[IPABOITPUMEHUTEJILHON ITPAKTUKU

Cratess 44 T'K P® omnpenenseT NOPSI0OK OTMEHBl PEHICHHWS O MNPU3HAHUU
rpakgaHuHa O€3BECTHO OTCYTCTByIOIIMM. B ciydae sBKM WM OOHApyXKEHHS MecTa
npeObIBaHMs TpakIaHWHA, MPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIUM, CYA OTMCHSET
pelieHne o MpU3HAHUM €ro Oe3BeCTHO OTCYTCTBYIOmUM. Ha ocHOBaHMM pelieHust cyna
OTMEHSIETCS YIIPABICHHE HMYILIECTBOM TOrO IPaK/IAHHHA .

XoTs1 CpoK O€3BeCTHOTO OTCYTCTBHS I OOBSIBICHHUS TpakKAaHMHA YMEPIITUM
JIOCTaTOYHO OOJBIION, HE UCKIIIOYEHA BEPOSTHOCTh TOTO, YTO TPaKJIaHUH, OOBSIBICHHBIN
YMEPILUM, Ha CAMOM JIeJie KUB. B ciyyae ero siBKM pelieHHue cya MOJIeKUT OTMEHE.

B ciywae sBKM TpaxgaHuHa, OOBABICHHOTO YyMEpIIMM, He TpelOyercs
BOCCTaHABIIMBATh €r0 IMPAaBOCIMOCOOHOCTh. ByJayuu >KHMBBIM, OH OCTa€TCS TOJHOCTHIO
MPaBOCIIOCOOHBIM, HECMOTpPS Ha pelieHue cyga o0 oO0BsABICHUM ero ymepuuMm. Bce
IOpUUYECKUE JEHCTBYSA, COBEPIICHHBIC UM B TO BpeMs, KOTJla OH, HE 3Hasi 00 3TOM, IJIe-TO
OmMOOYHO OOBSIBICH yMEpIIUM (3aKIIOUCHHBIE JTOTOBOPHI, BBIJAHHBIC JIOBEPEHHOCTH U
T.J.), CUMTAIOTCS BIIOJHE JICWCTBUTEIBHBIMU W HMMEIOT TOJIHYyI0 cuiy. OObsiBIeHUE
YMEPIIIUM HE BIIMAET M HA €r0 CyObEKTHBHBIE IpaBa, MPUOOpPETEHHBIE B TOM MECTE, TJIe
OBLJIO HEU3BECTHO 00 OOBSABICHUHU €r0 YMEPILUM.

[Ipu siBke unm oOHApYKEHWU MecTa MpeObIBAHUS JIMIIA, TPU3HAHHOTO OE3BECTHO
OTCYTCTBYIOLIUM, CYyJl HOBBIM PEIIEHHEM OTMEHSET paHee BHIHECEHHOE. 3asBIICHUE B CY/[
MOXET OBITh TOJIAHO KaK CaMUM TPaXIAaHUHOM, TaK M JPYTHMMH 3aWHTEPECOBAHHBIMU

JJUIIaMH.

! I'paxxnanckuit kopexc Poccuiickoir ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM MHGPOpMAHK (WWW.pravo.gov.ru) : [cait]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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B coorBerctBun ¢ IlocranoBinenunem Ilnenyma BepxoBHoro Cyma P® or
26.06.2008 Ne 13 (pen. ot 09.02.2012) "O npumeHeHuun HOpM ['paxxgaHCKOrO
npoleccyanbHoro kozjekca Poccuiickoil denepanny Npu pacCMOTPEHHH M Pa3pelICHUN
Jie B CyJie MEepBOM MHCTAHUMU' B CIydyae SBKU IPaKJaHWHA, paHEE MPHU3HAHHOTO CYJIOM
0€3BECTHO OTCYTCTBYIOLIUM HWJIM YMEPIIUM, CYJ MO 3asBJICHUIO 3aUHTEPECOBAHHOTO JIMIA
BO300HOBJISIET IPOU3BOJCTBO IO JI€Iy M BBIHOCUT HOBOE pEUIEHHWE B TOM XK€
IIPOM3BOJICTBE, B KOTOPOM TpakJaHWH ObUT MPU3HAH OE3BECTHO OTCYTCTBYIOIIUM WIIH
00BsiBIEH ymMepiiuM. Bo30yxneHns HOBOro Jienna He TpedyeTcs.

B nono6HOM citydae ¢ 3asBI€HUEM B CyJl MOTYT OOpaTUTHCS Kak cam TpaKJaHuH,
NPU3HAHHBIA O€3BECTHO OTCYTCTBYIOIIMM WM OOBSBIECHHBIM yMEpLIUM, TaK U T€ JIMLA
WIM OpraHu3alvy, 10 WHHULHAATHBE KOTOPBIX PacCMaTpPHUBAIOCh AEJIO O NMPU3HAHUM JULA
0€3BECTHO OTCYTCTBYIOILIUM WJIA OOBSIBICHUH €r0 YMEPIIUM. DTO 3asBJICHUE HE MOAJIEKUT
OIUIaTE€ IOCYJAapCTBEHHOM IOLIJIMHOM, IIOCKOJIBKY MMEET MECTO INPOJOJDKEHHUE IPEKHErO
nena’.

OtmeruMm, yto ITIK P® He 3akpenun ¢opmy (mpoueccyanbHbli MOPSIOK),
COTJIACHO KOTOPOM OCYILECTBIIETCA CYAONPOU3BOACTBO II0 OTMEHE pELICHUs I10
ykazaHHbiIM B cT. 280 ITIK P® ocHoBanmsm. HeomnpeneneHHOCTs OTHOCHUTEIBHO
IpOLECCyaabHOW (OPMBI MOXET MNPHUBECTH K IPOU3BOJIY B IPAaBONPUMEHUTEILHOM
NEATEIbHOCTH CyZia Ha paCCMaTpUBAaEMOM JTalle.

PaccmoTpeB aeno, cyn OTMEHSiET paHee BBIHECEHHOE PEIICHHE WM HAIlpaBIIsAeT
KOIIMIO PEIICHHsS OpraHy OIEKM M IIONEYMTENIbCTBA JJII OTMEHBl YIPABICHHUS €ro
uMyniecTBOM. Ha OCHOBaHMM HOBOrO pEILICHMS CyJa aHHYJIMPYETCS AKTOBAasl 3aIlUCh O
CMEPTH JIULA, OOBSABICHHOTO YMEPILIUM.

Pemenue Cyla sABJIACTCA OCHOBAHUCM IJII OTMCHBI OIICKU HaJl €Iro KMYIICCTBOM H

! Jlomkapes, A. B. Oco0eHHOCTH y4acTHs TPOKYpOpa B TPAKIAHCKOM CYJIOMPOU3BOICTBE MO OTACIbHBIM
kareropusim nien / A. B. JlomkapeB. — Mocksa : [Ipocsemenue, 2020. — C. 26.
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IIPEKPAIIECHHS I0r0BOPa O JOBEPUTEIHLHOM YIPABIICHUH.

Ecnu oaumH w3 cynpyroB ObUT NMPU3HAH B YCTAHOBJIEHHOM 3aKOHOM MOPSIKE
0€3BECTHO OTCYTCTBYIOIIMM M Ha 3TOM OCHOBaHMM Opak ¢ HUM ObUI pacTOPIHYT, TO B
cllydae ero siBKM WM OOHApYKeHHsI 1 OTMEHBI PEIeHHs CyAa O MPU3HAHUU €r0 0€3BECTHO
OTCYTCTBYIOIIUM Opak MOXeT ObITb BoccTaHOBieH opraHoM 3AI'C mo coBmecTHOMY
3adBJICHUIO CYNpYyroB. bpak He MOXeT OBITh BOCCTaHOBJIEH, €CIM CYIpYr JIMIA,
IPU3HAHHOTO O€3BECTHO OTCYTCTBYIOIMM, BCTYNMJI B HOBBIN Opak (cT. 26 CK PD).

HNHTepecHo, 4TO 10 paHee AEUCTBOBAaBLIEMY CEMENHOMY 3aKOHOAATENBCTBY (CT. 42
KobC PCOCP 1969 r.) B cinyuae sIBKM TpaxaaHUHa, 00bSIBIEHHOIO CYyJIOM YMEpIUINM, Opak
CUMTAJICS BOCCTAHOBJIEHHBIM, €CJIM APYTrOW CYNpYyr HE BCTYNWI B HOBBIM OpakK, TO €CTh, IO
CYTH, aBTOMaTUYECKH, HE3aBUCUMO OT XKEJIAHUS CYIIPYTOB.

BoccranoBnenue Opaka opranom 3AI'Ca mmeer oOpatHyio cuity. IlosTomy Opax
CUMTAETCSI BOCCTAHOBJIEHHBIM C MOMEHTa €ro 3aKJIIOYEHHs, a HE C MOMEHTa
BOCCTAHOBJICHUSI, B pE3YyJbTaT€ YEro CyHpyrd MPU3HAIOTCA COCTOAIIUMMHU B Opake c
MOMEHTA TOCYAaPCTBEHHOI PErHCTPAINH 3aKITIOYCHHAS OpaKa .

OCHOBHBIE XapaKTEPUCTHKM OTMEHBbl PEIICHHs O MPU3HAHUHA TpakKIaHUHA
0€3BECTHO OTCYTCTBYIOILIUM COCTOSIT B CIEAYIOLIEM:

- OTMEHA YKa3aHHOI'O PEIICHUS POU3BOJINUTCS TOJIBKO CYIOM;

- OCHOBaHHMEM OTMEHBl pEUIeHHs] O TMPU3HAHUU TpaxKTaHUHA OE3BECTHO
OTCYTCTBYIOLIUM SIBJIAIOTCS JIMOO sIBKA JIMLA, JIMOO OOHApY>KEHHUE MECTa €ro NpeObIBaHUS;

- CyI paccMaTpuBaeT BOMNPOC 00 OTMEHE pEeLICHUs MPU HaJIUYuu 3asBICHUS,
MOJAHHOTO KaK CAMHUM TPaXXAaHUHOM, MPU3HAHHBIM OE3BECTHO OTCYTCTBYIOIIUM, TakK U
JIPYTUMU 3aUHTEPECOBAHHBIMU JIULIAMY;

- pemieHue cyaa o0 OTMEHE pelieHHs O NPHU3HAHWW TpakJIaHWHA OE3BECTHO

! Jlomkapes, A. B. Oco0eHHOCTH y4acTHs IPOKYpOpa B TPAKIAHCKOM CYJIOMPOU3BOICTBE MO OTACIbHBIM
kareropusim nien / A. B. JlomkapeB. — Mocksa : [Ipocsemenue, 2020. — C. 26.

69


https://cyberleninka.ru/article/n/osobennosti-uchastiya-prokurora-v-grazhdanskom-sudoproizvodstve-po-otdelnym-kategoriyam-del
https://cyberleninka.ru/article/n/osobennosti-uchastiya-prokurora-v-grazhdanskom-sudoproizvodstve-po-otdelnym-kategoriyam-del

OTCYTCTBYIOLIMM SIBJIIETCS OCHOBAaHMEM JUIsl OTMEHBl OINEKM HaJ HMYILIECTBOM,
IpeKpalieHus JOrOBOpa TOBEPUTENHHOTO yiipaBieHus. Eciau Obu1 pacToprayT Opak, TO OH
MOXET OBITh BOCCTAHOBJIEH OPraHOM 3allMCH aKTOB TPaXKJIaHCKOTO COCTOSIHUSI TIO
COBMECTHOMY 3asIBJIEHUIO CYIIPYTOB IPH YCIOBHH, YTO HU OJUH U3 CYIIPYrOB HE BCTYIHII B
HOBBIN Opak.

Cyapba uMyliecTBa TpaKJaHWHA MOCIE OTMEHBI pelIeHUs 00 OOBSBICHHH €Tro
YMEPILIUM 3aBUCUT OT TOrO, HA KAKUX OCHOBAaHUAX M MPHU KAKUX YCIOBHUSAX HUMYIIECTBO
ATOTO TPAXKIAHWHA MEPENLIO K IPYTUM JIUIIAM.

B a63. 1 m. crateu 46 'K P®* ONIpPEAEICHBl IOCIEACTBUAS SBKU IPAXKIAaHUHA,
OOBSBIIEHHOTO yMmepmiuM. B ciydae sBku uiaM OOHAapy:KEHHs MecTa HpeObIBaHUS
rpaXK1aHrHa, OOBSBICHHOTO YMEPIIUM, CyJ OTMEHSET pelleHue 00 OOBSBICHUU €ro
ymepmiuM. Jluna, K KOTOpPBIM HMYIIECTBO TpaXIaHWHA, OOBSIBICHHOTO YMEpIIHUM,
NEPEIUIO IO BO3ME3/IHBIM ClIeJIKaM, 00s3aHbl BO3BPATUTh EMY 3TO UMYIIECTBO JIHILb B TOM
cilydae, eciau OyIeT AOoKa3aHO, 4To, NMpUOOpeTas 3TO HMYILECTBO, OHU 3HAJIH, YTO
IpaKJaHuH, OOBSIBICHHBIM yMEPIIUM, HAXOAUTCS B )KUBbIX. [I0CKONBKY B JaHHOM cillydae
BO3BpaT MMYILECTBA OCYILIECTBISIETCS B CyA€OHOM MOPSAJKE, TOJBKO CYJ MOXET PEUIUTh
BOIIPOC O JIOKa3aHHOCTH OOCTOSITENIbCTBA, HA3BAHHOT'O BHIIIIE.

B sToM ciydyae oHM NpU3HAIOTCS HEJOOPOCOBECTHBIMHU BIAJENbLIAMH U K HUM
npumensitorest monoxkenus cr. 303 'K P®D. Ormerum, uto «Illpu wuctpeboBanuu
MMYIIIECTBA U3 YY>KOT'O HE3aKOHHOTO BJaJ€HHs] COOCTBEHHMK BIIpaBE TaKKe MOTPeOOBATH
OT JUIa, KOTOPOE 3HAJO WIM JOJDKHO OBUIO 3HaTh, YTO €ro BIaJEHHE HE3aKOHHO
(HenoOpOCOBECTHBIN BJIaJIeliell), BO3BpaTa WJIM BO3MEIIEHUSI BCEX JI0XOJI0B, KOTOPHIE 3TO
JIMIO M3BJICKJIO WM JAOJKHO OBLJIO M3BJIEYb 32 BCE BPEMs BJIAJICHUS; OT JOOPOCOBECTHOIO

BJIaACIblla BO3BpaTa HMJIKM BO3MCIOCHHA BCCX AOXOIJO0B, KOTOPBIC OH HM3BJICK HJIM AJOJIZKCH

! I'paxxnanckuit kopexc Poccuiickoir ®@enepanuu (dacte nepsas) oT 30.11.1994 Ne 51-®3 (pea. ot
28.12.2016) // OdunnansHbIil THTEPHET-TIOPTAN TPABOBOM HMH(POPMAITMK (WWW.pravo.gov.ru) : [cauT]. —
URL: www.pravo.gov.ru (gara oopamenus: 15.05.2021).
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OBLT M3BIIEYh CO BPEMEHH, KOT/Ia OH Y3HAJ WJIM JOJDKEH OB Y3HATh O HEMPABOMEPHOCTU
BJIAJICHUS WJIH TTOTYYHIT IIOBECTKY 110 UCKY COOCTBEHHHMKA O BO3BpATE UMYIIECTBAY.

Brnanenen, kak n00pOoCOBECTHBIM, TaK W HEIOOPOCOBECTHBIM, B CBOIO OuYEpeib
BIIpaBe TpeOOBaTh OT COOCTBEHHHKA BO3MEIIECHUS MPOW3BEACHHBIX MM HEOOXOIMMBIX
3aTpaT Ha UMYIIECTBO C TOrO BPEMEHHU, C KOTOPOr0 COOCTBEHHUKY MPUUYUTAIOTCS TOXObI
OT UMyIIecTBa, coriacHo ct. 303 'K PO.

CoOcTBeHHUK BIIpaBe MOTPeOOBaTh OT BIIaJieNiblla BO3BpAaTa WM BO3MEILCHHS
JIOXOJIOB C 3a4ETOM MPOU3BEICHHBIX BJIa/ICNblIeM HEOOXOUMBIX PACX0/I0B HA UMYIIIECTBO.
Borpoc 00 ymydieHusx, Tpou3BeACHHBIX BIAACIbIIEM, PEIIAETCS B 3aBUCUMOCTH OT TOTO,
SIBJITFOTCS OHM OTACIMMBIMU O€3 TIOBPEKICHUS MMYIIECTBA WJIM HET. B mepBoM ciydae
BJIaJI€JICI] BIIPABE OCTABUTH 32 COOOM MPOU3BEACHHBIC UM YiIydllieHus. Eciiu oTaenenue ux
HEBO3MOJKHO, OH BIIpaBe TPeOOBATh KOMIICHCAIIMW 3aTpaT Ha YJIydIIEHHE HMYIIECTBA.
3aTpathl HE IOJDKHBI PEBBIIIATH pa3Mepa YBEJIMUYEHUs CTOMMOCTH UMYIIIECTBA.

Takum oOpa3zoM, BO3BpAT MPUHAMJIEKAIIETO TPAKIAHUHY UMYIIECTBA 3aBUCUT OT
TOTO, COXPAHWJIOCh JIU OHO B HAType, W OT OCHOBAaHWH TEPEexXo/a €ro K APYTHM JIUIIaM.
be3Bo3Me31HO MoTyuyeHHOE UMYIIIECTBO, HAITPUMED, 10 HACJIEACTBY, IO JJOTOBOPY JapeHuUs
U IPyTUM OCHOBAHMSIM, TIOJIJICKUT BO3BPATY, 32 UCKITFOYCHUEM JICHET U IICHHBIX Oymar Ha
TIPEIBSIBUTEIIS .

Opnnako oTMEHa penieHus cyna 00 OObSIBICHUHN TPAXKIAHUHA YMEPIIUM HE MOXKET
BOCCTAHOBUTh HEKOTOPBIC €ro MpaBa. Tak, €CM CYNPyr BCTYNMHJ B HOBBIM Opak, TO
OpayHble OTHOIICHUS HE MOTYT OBITh BOCCTAHOBJICHBI, MMYIIECTBO, MEPEIICIIee IO
HACJICACTBY, MOTJIO HE COXpaHUThCA | T.Ja. [loaToMy 3akoH TMpeaycMaTpuBacT
CHenuaibHble TpaBWJia HA CIy4ad SBKU TpakIaHWHA, OOBSIBICHHOTO YMEPIIHM.

['paxxnannH, OOBSBICHHBIH yMEpPIIMM, BIIpaBe MOCTE SBKU TpeOOBaTh BO3BpaTa CBOETO
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MMYILIECTBA MPU YCIOBHH, YTO:

a) 3TO UMYILIECTBO COXPAHUIIOCH B HATYPE,

0) mepeunuio K €ero HBIHEIIHEMY BIaJeiblly Oe3Bo3me3qHo. He mnoamexar
UCTpeOOBAaHMIO JEHBI'M U IIEHHbIE OyMaru Ha TMpEeabsSBUTENsS, a TaKXKe CpPelCTBa,
BBIPYUYECHHBIE OT IMPOJAXKH HMYLIECTBA TpaXkJAaHWHA. Ecii MMyIIECTBO MEPENUIO 0
BO3ME3JHBIM CJI€JIKaM, TO €ro MOXHO HCTpeOOBaTh TOJIBKO OT HEJ0OPOCOBECTHOIO
npuoOpeTaTess, T.€. JUla, KOTOPOE 3HAJO0, YTO I'pa)KAaHWUH, OOBSBICHHBIA yMEPIINM, Ha
camoM Jene xuB. HemoOpocoBecTHbI npuoOperarenab 00s3aH BO3MECTUTH CTOUMOCTD
MIMYIIECTBA, KOTOPOE OH HE MOXKET BO3BPATHTH B HATYpE .

Paccmotpum npumep u3 cynednoi npaktuku. Tuxonenko M.C. 12 aBrycra 2006 r.
oOparunachk B cyq [[3epkuHckoro paiioHa r. Bonrorpana c 3asBieHueM o0 0OBbSBICHUU
ymepmuM ee Myxa - Tuxonenko B.C., koTopsiit B sHBape 1996 r. Beiexan B r. Cypryt u ¢
TeX NOp €l U POJCTBEHHUKAM MY»Ka HAYErO HE U3BECTHO O €r0 MeCTOHaxoxaeHuu. Kpome
ATOr0, OHA HaMEepeHa BCTYNUTh B HOBBIM Opak. B mapre 1994 r. ona oOpamianach B
anpecnoe Oropo YBJI TioMeHckoil 00jacTH, OTKyJa €d MpuIled OTBET, 4TO THUXOHEHKO
B.C. npoxwuBatomum B 1. Tromenu u TromeHckoi o6nactu He 3HauuTcs. Ha 3ampoc cyna
OB/l /I3epxuHCckoro paioHa ObUI JaH OTBET, YTO MPUHATBIMH MEpPAMH PO3bICKA
MECTOHaXOXJACHUE €€ Myxa He ycrtaHoBiieHo. 20 okTsaops 2006 r. pemieHueM cyna
Tuxonenko B.C. Obul mpu3HaH ymepimuM U Ha 3ToM ocHoBaHuu TuxoHeHko M.C. Obu1O
BBIJJAHO CBUJETEIHLCTBO O ero cmeptu. 1 gnexabps 2006 1. Tuxonenko M.C.
3apeructpupoBaia 6pak co CmoneHoBbM A.A. 21 mast 2007 r. Tuxonenko M.C. BcTynmia
B HacienoBaHue wumymiectBa Tuxonenko B.C., B 4YacTHOCTM HaclenoBaia
NpUHAAJICKAIINI eMy Ha MpaBe COOCTBEHHOCTH JOM, aBTOMOOMJIb M HOCUJIbHBIE BEIllU Ha

oburyro cymmy 1 200 000 py6ueii. B nome Tuxonenko M.C. mpoxuBaga CoO CBOUM MYXKEM,
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a aBTOMOOWJIb M HOCWIIbHBIE Belu B uroisie 2007 r. mpoaana ceoemy coceny [lonosy B.M.
B oxtsa6pe 2007 r. B cyn JI3epkuHckoro paitona r. Bonrorpama oOpaTuics rpakIaHuH
Tuxonenko B.C. ¢ 3asBieHueM o0 OTMEHE pElIeHHs CyJa O MPU3HAHUU €r0 yMEPIIUM.
Taxoke oH 3asBwWI, 9TO B stHBape 1996 . Beiexan Ha 3apadOTKU B AMYpPCKYIO 001acTh, TI€
KUBET W paboraeT B pblOXo3siicTBe. Ero orbe3n ObUT CBS3aH HE CIOXUBIIUMUCA
OTHOIIEHUsIMU C xkeHou. OgHako B urosie 2004 r. oH mpuesxan B r. Boarorpasa ¢ menbio
YpEryJIupOBaHUsS BOIMPOCOB MPOXKHUBAHUS OBIBIIEH »KEHBI B €ro JOME, COXPaHHOCTH
MpUHAIeKAIINX eMy Bellel u apTomoomwist. B Bonrorpane on mpoObLT HECKOJIBKO JTHEH U
o ero npeodsiBanuu 3Ha [lonos. Cyn npuHsia penieHre 00 OTMEHE PEIICHUs O MPU3HAHUU
rpaxaannHa Tuxonenko B.C. ymepmium u 0 ToM, yTo Tuxonenko M.C. momxkHa BEpHYTh
Tuxonenko B.C. nom, a [Tonmos B.M. - aBTOMOOMIb U HOCUJIBHEIE BGHII/Il.

Urak, nuuo, Npu3HAHHOE CYIOM YMEpIINM, MOXET TOHECTH 3HAYUTEIbHbBIC
MMYIIECTBEHHBIE TIOTEPH B CIIy4ya€ CBOEW SIBKM, T.K. B JTaHHOM CJIly4a€ 3alllUTa €ro

HMYIICCTBCHHBIX ITPAB MOXKCT OCYIICCTBILATHCA TOJIBKO ITYTCM BHUHIAWKAIIMOHHOI'O HMCKa.
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3AKJIFOYEHUE

B Hactosimiee BpeMsi MHOTJ@ BO3HHMKAIOT CHUTYyallUM, KOTJa HEBO3MOKHO TOYHO
CKa3aTh, IJIc HaXOJUTCS YEJIOBEK, )KUB OH WJIM MEPTB. DTO BEACT K HEONPEICIECHHOCTH B
IPOKIAHCKUX  TPABOOTHOIICHUSAX. JIIMTENBHOCTh  OTCYTCTBUSA  YCYI'yOJasieT 3Ty
HEOIpeAeIeHHOCTh. J[Ji1 MO00HBIX CiTydaeB YCTAHOBJIEH OCOOBIM MHCTUTYT: NPU3HAHUE
Juia 0€3BECTHO OTCYTCTBYIOUIUMM U MPU3HAHUE €70 YMEPIIHM.

[Ipu3Hanue TpaxaaHnHa OE3BECTHO OTCYTCTBYIOIIUM WU OOBSBICHHE €T0
YMEpILIMM BJICYET 3HAYUTEIIbHBIE W3MEHEHUS B IPABOBOM CTATyC€ TAaKOro JIMIA.
BO3HUKHOBEHHE CHTyallUM IIPaBOBOM HEOINPEIEICHHOCTHA, NPU KOTOPOM YYaCTHHUKOM
FPaXKTAHCKUX MPABOOTHONICHUM HE OCYIIECTBIISIIOTCS INPHUHAJJICKAIIME €My IpaBa U HE
UCIIOJHSIOTCS 00SI3aHHOCTH, MMPOTUBOPEYUT MHTEPECAM TpakaHCcKoro obopoTta. [loaTtomy
3aKOHOJATEJIb CTPEMUTCA MPEOJOJIETh TAaKyl0 HEONPEACICHHOCTh, IIPEKJIE BCErO B
UMYIIECTBEHHOM chepe 6€3BECTHO OTCYTCTBYIOIIETO TPk IaHWHA, TIOCPEICTBOM BBEICHUS
MPABOBBIX KOHCTPYKIMM TMpPU3HAHUA OE3BECTHO OTCYTCTBYIOIIUM U  OOBSIBICHUS
yMepHli.

I'paxxmanuH mnpu3HaeTcss OE3BECTHO OTCYTCTBYIOIIMM, €CIM B MECTE €ro
JKUTEIIbCTBA HET CBEACHHM O HEM B TE€YECHHE OJHOIrO roja. IIpw 3TOM rOIWYHBIN CPOK
HCUYMCIIAETCS C MOMEHTA TTOJYYEHUS MOCIEIHUX CBEACHUN OT HETO UJIU O HEM.

[Ipu3Hanue rpaxaaHuHa OE3BECTHO OTCYTCTBYIOIIUM HCXOIUT U3 MPE3yMIIUH,
4yTO OH XUB. C 3TUM CBSI3aHbI U HACTYMAIOIINE B CBSI3U C TAKUM MPU3HAHUEM TOCIIEC/ICTBUSL:
MpaBa rpaXJAaHWHA HE MIPEKPAIIAOTCA U MPUHUMAIOTCS MEPBI K UX 3aIUTE.

Tak, ecnu y rpaxJaHMHa UMEETCSl Ha TIpaBe COOCTBEHHOCTH UMYILECTBO, KOTOPOE

HY)XXOAaCTCd B YIPABJICHHHK, OHO TII0 PCHICHUIO Cyda MOKCT OBITH nepcaaHo B
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JIOBEPUTEIIbHOE ympaBieHue. JJIg 3amuThl WHTEPECOB JPYTUX JIMI[ W3 HMMYIIECTBA
0€3BECTHO OTCYTCTBYIOIIETO IOTAIIAOTCS JIOJTH; BBIIACTCS COJIEpKAHUE TEeM, KOTO OH
00s13aH OBLIT COEpXkaTh; T€, KTO HAXOAWJICA HA €r0 WXKIAUBEHUHU, MPUOOPETAIOT MPaBoO Ha
MOJIY9CHHUE TICHCUH; OpaK ¢ OE€3BECTHO OTCYTCTBYIOINUM pacTtopraercs B opranax 3AI'Ca u
T.I1.

Ecnu B MecTe ®uUTeNbCTBA IpakIaHMHA HET CBEJACHUN O MECTEe €ro npeObIBaHUs B
TEUCHUE TATH JIET, OH MOXET OBIThb 00BsABICH ymepmmM. Korma MMEITCS OCHOBaHUS
noJiaraTh, 4TO CMEPTh TpaKJaHWHA HACTYMHJIa OT OIMPEJCICHHOTO0 HECUAaCTHOTO Cilyvas
(aBuakatactpoda, kopabiekpylieHne U T.I.) JuO0 OH mpomaid 0e3 BecTH TpHu
00CTOATENIbCTBAX, YTPOXKABIINX CMEPTHIO (3EMJICTPSACEHUE, HABOJHEHUE, O0BAJIbI, OTIOJI3HU
U T.OI.), CpPOK COKpamlaercs JI0 IIeCTH MecAleB. [pakmaaHuH, B TOM YHCIE
BOCHHOCITY>KaIlIUi, MPONaBIIUii O€3 BECTU B CBS3U C BOCHHBIMU JIEUCTBUSIMH, MOXKET ObITh
OOBSIBIIEH YMEPIIIUM IO UCTEUEHUU JBYX JIET CO JTHS MPEKPAIICHNUs] BOCHHBIX IUCTBUM.

JlHeM cMepTH rpakJIaHWHA, TPU3HAHHOTO YMEPIIUM, CUMTACTCS JIEHb BCTYIUICHUS
B CHJIy pemeHus cyaa. Eciu ecTh OCHOBaHUS TpEIosiaraTh HACTYIICHUE CMEPTH
rpakKJaHUHA OT HECUACTHOTO CiIydasl JUOO MpHU 0OCTOSTEIhCTBAX, YTPOXKABIIMX CMEPTH,
CyII BIIPaBE YKA3aTh B PELICHNN ACHb €0 CMEPTH .

Jnst  paccMoTpeHHsi TpeOOBaHMUA O TPU3HAHUU TpaXJaHWHA OE3BECTHO
OTCYTCTBYIOIIUM WJIM OOBSBIECHUU €r0 yMEpIIUM YCTaHOBJIEH OCOObINH mopsiaok. OH
3aKJIF0YAeTCS B TOM, YTO JIMIIO, OOpaTWBIIEECS C COOTBETCTBYIONIUM TpeOOBaHHUEM,
JIOJDKHO J0Ka3aTh, NI KaKOM IeJM €My HEeOOXOAMMO Takoe MPHU3HAHUE: /IS MOTyYeHUs
MIeHCHH, TTOCOOUsI, MO0 JI MpeKpaleHus Opaka, 1100 s TOJTYYeHUs HAcleCTBa U T.II.
HeoOxoammo foka3aTh Takke HE TOJIBKO OTCYTCTBHE CBEACHHM, HO U TO, YTO YCTAaHOBUTH

MCCTO HaXOXACHUA OTCYTCTBYIOIICIO JiIMDa HCBO3MOXKHO. ITomumo COO6HI€HI/I$I
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3aMHTEPECOBAHHBIX JIUII, CYJ CaM, IO CBOECH MHULIMATUBE, MPUHUMAET MEPHI K BHISICHEHUIO
ATUX OOCTOSATEIbCTB.

OOBsiBIICHHE TpaXJIaHMHA YMEPIIUM - 3TO "topuauyeckas cMepTh', KOTopas Io
CBOMM TOCJIEACTBUSAM TPHpPABHUBACTCS K ¢u3mdeckoil. Ha ocHOBaHWM BCTYNUBIIETO B
3aKOHHYIO CHIIy PEIIEHUs CyJa MPOU3BOAUTCS perucTtpanus cMeptd B opraHax 3AICa,
BBIJIA€TCS] CBUJIETENILCTBO O CMEPTHU U HACTYIAIOT TE K€ MOCIEACTBUS, UTO U B PE3YJIbTATE
(bU3UYECKOM CMEPTH: OTKPBIBACTCS HACJIEICTBO, IPEKpaIaeTcs Opax u T.1.

OnHako MpU3HAHUE TPakAaHUHA YMEPILIUM - 3TO TOJIbKO MPE3YMIILHS €r0 CMEPTH.
[losToMy ecnu TpaKJaHUH >KWUB, OH HE yTpauuMBaeT HU MPABOCIOCOOHOCTH, HU
JIEeCIIOCOOHOCTH, BCE€ COBEpIIEHHBIE UM  CHACIKA JEHCTBUTEIBHBI, OH HECET
OTBETCTBEHHOCTH KaK I10 CBOUM 00s3aTEIbCTBAM, TaK U 332 IPUUMHEHHBINA BpPE]I.

[Ipu3Hanue rpaxaaHnHa O€3BECTHO OTCYTCTBYIOIIUM WU OOBSABJICHUE €T0
yMepIIuM He 0€3B03BpaTHO. ['paxkaaHNH MOXKET MOSBUTHCS B MECTE€ CBOETO KUTEJIbCTBA,
MOKET ObITh 0OHAPYKEHO MECTO ero npedbIBaHus. B 3THX ciydasx cya HOBBIM pellieHUEM
OTMEHSIET paHee BLIHECEHHOE PEIIICHUE.

B Takux ciydasx uMeeTcs ONpeAeseHHblE MOCHeACTBUA. Eciu pedb HIET o
rpaXJIaHUHE, MPU3HAHHOM O€3BECTHO OTCYTCTBYIOIIMM, OTMEHSIOTCS MEphI MO OXpaHE U
VOPaBIECHUIO €ro HMYIIECTBOM, OH caM OCYIIECTBIsi€T CBOM TMpaBa, T.€.
BOCCTAHABJIMBAETCS IMOJIOKEHHUE, CYLIECTBOBABILIEE IO €ro ucue3HoBeHus. OQHAKO HE BCe
MpaBa BOCCTaHABIMBAIOTCI aBToMaTu4yecku. Hampumep, pacToprHyThIii Opak MOXKET ObITh
BOCCTAHOBJICH, T.€. aHHYJIMPOBAaHA 3aIllUCh O €r0 PaCTOPKEHUH, TOJBKO IO COBMECTHOMY
3asBJICHUIO CYNPYroB U JIMIIb MPU YCIOBUU, YTO BTOPOM CyNpyr HE BCTYNHWJI B HOBBIN
Opax.

Uto ke KacaeTcsd TpaKJaHWHA, TO HA OCHOBAHWM PEUICHUS CyJla aHHYJIHPYETCA
3alUCh O €ro CMEPTH, HO OH MOXET MOTpeOOBaTh BO3BpAaTa CBOET0 MMYIIECTBA TOJBKO Y
TeX JUI], K KOTOPBIM OHO Tepenuio 0e3B03MEe3MHO (B MOPSAJIKE HACICIOBAHMS, JAPCHUS).

[Ipu sTOM eMy DOMKHO OBITH BO3BPAILEHO TOJBKO TO, YTO Y HHMX COXPAaHUJIOCH. JTO
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IPAaBUJIO HE OTHOCHUTCS K J€HbI'aM U IICHHBIM Oymaram, €clid TOJbKO He OyJeT J0Ka3aHo,
YTO MOJYYMBIIUHN UX AEHCTBOBAN HETOOPOCOBECTHO, T.€. 3HAN WM JOJDKEH ObLI 3HATH, UTO
IpU3HAHHBIA yMepUINM (aKTUYECKHU KUB. EcCiin jke MMyILEeCTBO MEPENIO 10 BO3ME3IHBIM
c/elikaM, OOS3aHHOCTh BO3BpAaTa HACTYNAET JIMIIb MPH YCIOBUHM, YTO OyAET J10Ka3aHa
HEe00pocoBeCTHOCTh MNpuoOpetarens. Ilpu HEBO3MOXKHOCTM BO3BpaTa MMYIIECTBa B
HaType HeI0OpOCOBECTHBIM mpuoOperarenab o00sf3aH BO3MECTUTH €r0 CTOMMOCTb.
BoccranoBnenne Opaka MPOMCXOIUT TakuM ke o0pa3oM, YTO M TPU BO3BPALICHUH
0€3BECTHO OTCYTCTBYIOLIETO.

K ocobenHocTsIM CcyneOHOro pemnieHus Mo paccMaTpUBAEMbIM KAaTETOPHUSM Je
MO>XHO OTHECTH CJEAyIolllee: BCTYIHMBIIEE B 3aKOHHYIO CHIIy CyAeOHOE pEIIeHHE O
OpPU3HAHUM  Tpa)<IaHWHAa OE3BECTHO  OTCYTCTBYIOLUIUM  COACPKHUT  IMPE3yMIILIHIO
HAXOXKJEHUSl TPaXKJTaHUHA B KUBBIX; BCTYIHUBILIEE B 3aKOHHYIO CHIIy CYIEOHOE pEellIeHHE
CTAaHOBHUTCS OCHOBAHMEM JUI IPUHATHS MEp IO OXPAaHE IPaB U HHTEPECOB CaMOTO
rpa)x<J1aHrHa, MPU3HAHHOTO OE3BECTHO OTCYTCTBYIOUIMM U MPaB U OXPAHSIEMbIX 3aKOHOM
MHTEPECOB 3aMHTEPECOBAHHBIX JIUI]; BCTYNUBIIEE B 3aKOHHYIO CUJTY CyAeOHOE perieHre oo
OOBSBICHUM TpPAXKAAHMHA YMEPLIMM COACPKUT MPE3yMIILHUI0 CMEPTH; HACTYNaroT
IIPaBOBBIE MOCJEACTBUS KaK U MOCIe PaKTUYECKOM CMEPTH IpakJIaHHHA.

Takoe cyneOHoe  pellleHue SABIIAETCSA OCHOBAaHHMEM IIPEKPaLCHUS
IPaBOCYOBEKTHOCTH T'PaXK/1aHWHA, OOBSIBICHHOTO CYIOM YMEpPIIUM; CyJ1eOHOE pelIeHHe O
NPU3HAHUU TpaxJAaHHMHA OE3BECTHO OTCYTCTBYIOUIUM WM 00 OOBSBICHUU TpakIaHHWHA
YMEPIIMM OCHOBAHO HA COOTBETCTBYIOIIMX MPE3yMIUHUAX, a I[OTOMY SBKAa WIH
oOHapy>keHHEe MecTa NpeObIBaHUS NPU3HAHHOTO OE3BECTHO OTCYTCTBYIOUIUM HWJIU
OOBSBIIEHHOTO YMEPUIUM IpakJIaHUHA OMPOBEPraeT Cy1eOHYI0 MPEe3yMMIUI0 U BOSHUKAET
OCHOBAHUE JIJIs1 OTMEHBI COOTBETCTBYIOIIETO Cy1€0HOTO PEIICHHUS ITHUM K€ CYJIOM.

Takoe CBOWCTBO 3aKOHHOM CHIIBI CyA€OHOTrO peuIeHUs MO paccMaTPUBAEMBIM
KAaTEeropusiM JIeJ, KaK HEOMPOBEPKUMOCTb, HE IpUCYIIA. [{eno B ToM, YTO mocie SBKU WA

OOHaApy)XeHHMsI MecTa HaxOXXICHHsI TpaKJaHWHA 3aWHTEPECOBAHHOE JIMIO JUOO caMm
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TPpaXJIAHUH OOpaNIaroTCs B CYJ BBIHECIIMW PEIICHHE M0 JEeNy C 3asBICHUEM 00 OTMEHE
COOTBETCTBYIOIIETO pemieHusi. He Bo30yxkaass HOBOro CyJONpOU3BOACTBA, CYyJ OTMEHSET
CBOE paHee BHIHECEHHOE PEIlICHNE.

B mporecce uccnenoBanus ObUTH CACTaHBI CIEAYIONINE BRIBOABI U TTPEIIOKCHHUS:

1.IlpencraBnsiercs 1enecooOpa3HbiM BHecTH u3MeHeHue B cr. 280 I'TIK PO,
KOTOPYIO M3JI0XKUTh B clenylomed peaakuuu: "SIBka wid oOHapyXeHue MecTa
npeObIBaHMS TpaXXKIaHWHA, TPU3HAHHOTO 0E3BECTHO OTCYTCTBYIOIIUM WIJIH OOBSBICHHOTO
YMEPILIUM, SIBJISICTCS OCHOBaHUEM JUIsi oOpalieHusi ¢ 3asBJICHHEM B CYyJl CaMOro
rpakJaHuHa, MPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIMM WJIM OOBSIBICHHOIO yMEPIIHUM, a
TaKKe JJISi WHBIX 3aMHTEPECOBAHHBIX JIMI] M Y4YacCTBOBABIIETO B CYAONPOU3BOACTBE
MIPOKYypopa C 3asiBICHUEM (IIPEACTABICHUEM) JJI1 OTMEHBI paHee BRIHECEHHOTO CYyAeOHOT0
pelieHus", a qanee mno TeKCry.

2.Ilockonpky B 1. 30 TITIK P® orcyrcTtByeT HOpMa, peryaupyronas
MPOLIECCYATbHBIM TOPSIIOK OOpallleHuss B CyA C 3asBICHHEM OO0 OTMEHE pelieHUs O
MPU3HAHUU TPaXXJaHWHA OE3BECTHO OTCYTCTBYIOIIMM WM 00 OOBSBICHUM TpakIaHUHA
yMEpIIUM, TI03TOMYy Heooxoaumo aononHuTh cT. 280 I'TIK P® wyacteio 2, koTOpylO
U3JIOKUTH B CIIEYIONIECH pegakiuu: "3asBlieHHe MOAaeTcs B CyJ B MUChbMeHHOU dopme. B
3asIBJICHUH JIOJKHBI OBITh YKA3aHBbI:

-HaMMEHOBAHUE CyJ1a, B KOTOPBIN To/1aeTcs 3asiBlieHUE (TPeICTaBIeHUE);

-HAaMMEHOBAHUE 3aWHTEPECOBAHHOTO JIMIA, IOJAIOIIETO 3asBJIECHUE, €r0 MECTO
KUTENbCTBA (MECTO HAXOXK/ICHHS IOPUIUYECKOTO JINIIA, OpPraHU3aluu );

-yKazaHue Ha HOMep Jeja, CcylaeOHOe pellleHHe, MOojyieKaliee OTMEHE M JaTy
BBIHECEHUS ATOTO PEIICHUS;

-yKa3aHUe Ha 00CTOSATEIHCTBA, TTOCITYKUBIITNE OCHOBAHHUEM JIJIs1 OOpAICHUS B CY/I C
3asBJIEHHEM 00 OTMEHE paHee MPUHSITOTO Cy1eOHOTO PEIICHHUS;

-JI0Ka3aTeIhCTBA SIBKA WM OOHAPYXXEHUS TPaKJIaHWHA, B OTHOIICHUU KOTOPOTO

BBIHECEHO pEUICHHE O MPU3HAHWU €ro O0E3BECTHO OTCYTCTBYIOIIUM MU 00 OOBSBICHUH
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YMEPLLIUM.

3asiBlicHHE  TOAMUCHIBACTCS  JIMIIOM, TMOJAIONIMM  3asBJICHUE WA  €ro
npeacraBuTesnieM (IpU HaTW4YuKM JoBepeHHOcTH). K 3asBieHHI0 mIpuiararorcs KOomus
CyIeOHOTO peIIeHHs O TPHU3HAHWUU TpaXKJaHWHA OE3BECTHO OTCYTCTBYIOIIUM WM 00
OOBSIBJICHUY TpakKJIaHUHA yMEPIIUM'".

Kpome Toro, mpeacraBisercss HEOOXOJUMBIM OJHO3HAYHO Pa3pelinTh B 3aKOHE
BOIIPOC O BO3MOXXKHOCTH W TIOPSJKE MPU3HAHUS TPaKIaHWHA 0E€3BECTHO OTCYTCTBYIOIIUM
WM OOBSIBICHUU YMEPIIUM, €CJIM 3TOT IPakIaHUH 1IeJICHANIPABICHHO CKPBIBAETCS.

3.B COBpeMEHHBIX YCIOBUSIX, KOIJa MHTEHCUBHO Pa3BUBAIOTCA KPUMHUHAJIbHbBIE U
MUTpAIMOHHBIE MPOIECCHI U B pe3ysibTaTe 0€3BECTHO UCUE3aI0T JIFOH, IPUIILIO BPEMS JIJIst
pa3paboOTKu TPABOOXPAHUTEILHBIMU OpraHaMu MEPOIPUSATUN, HANpPABJICHHBIX Ha
YCTAHOBJICHHE MECTOHAXOKJICHUS JIUI], B OTHOIIIEHUU KOTOPBIX OpraHaMy BHYTPEHHUX JIeJT
3aBEJICHBI PO3BICKHBIE JEa.

B pamkax pa3BUTHS B3aMMOJEHCTBUSI OPIaHOB BHYTPEHHHMX JI€Jl U CYJIOB TakKKe
MpEACTaBIsACTCS 1ieJiecooO0pa3HbiM obecrieurBath uH(popMupoBanne MODI], O6aHkoOB,
CaJJOHOB COTOBOM CBS3W M JPYrHX TMOAOOHBIX CTpyKTyp. Tak Kak u3-3a
KOH(PUIESHIIUAIBHOCTH JaHHBIX B 0a3ax 0€3 BECTHM MPOMAaBIIMX TPa)KJaH HEBO3MOXKHO
OTKPBITh MOJHBINA JOCTYI K HH(GOPMAIINH, TIPEJJIara B peTHOHAIBHBIX 0a3ax pa3paboTaTh
paszfzien, K KoTopoMy OYyJeT NOCTyN y CTPYKTYp, YIOMSIHYTHIX Bbilie. biarogaps nanHomy
pazzaeiy Takue CTPYKTYpPhl, OyAyT YBEIOMJIEHBI O TOM, YTO T'pakKJIaHUH OOpaTUBIIMICS 3a
yCIIyraMu HaXxOJIUThCS B PO3bICKE Kak 0e3 BecTu mpomnaBmuii. IMEHHO 1eneHanpaBieHHOe
B3aMMO/ICHCTBUE TPABOOXPAHUTEIHHBIX OPTaHOB W JAHHBIX CTPYKTYp IO3BOJIUT OoJjee
3¢ (eKTUBHO 00€CreunTh 3alIUTy MPaB M OXPaHSEMbIX 3aKOHOM HHTEPECOB TpaxkaaH B
3TOM cepe.

Takum o0pa3oM, yUUTHIBas COCTOSIHUE 3aKOHOJATEIhCTBA M CYAEOHON MPAKTUKHU
o npuMmeHeHno HopM ['K P®, I'TIK P® mpu paccmorpennu m pa3pemieHun yKa3aHHOM

KaTCropru ACJ, NPCACTABIIAACTCA HGO6XOI[I/IMBIM MMPOAOJIKUTh KOMIIJICKCHOC UCCIICAOBAHHNC
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npobiieM, CBA3aHHBIX C Je€JaMH O MPU3HAHUU TpakJaHWHA OE3BECTHO OTCYTCTBYIOLIUM
Wi OOBSBICHWH TpaXJaHWHA YMEPIIMM C UEIbl0 BBIPAOOTKH KOHCTPYKTHBHBIX
IPEJIOKEHUM, HANpaBJICHHBIX HA BBISBICHME U YCTPAaHEHUE MPUYMH OE3BECTHOTO
VICYEC3HOBEHHS TIOZEH, COBEPILIEHCTBOBAHHE IPABOBOIO pEryIrpoOBaHUs

CYOJOIIPpOU3BOACTBA IIO paCCMATPUBACMbBIM KATCTOPHUAM HOCII.
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