MunmcTepcTBO HayKu U BhIcHIero oopa3oBanus Poccuiickoit deaepanuu
denepaiabHOE rOCYJaPCTBEHHOE ABTOHOMHOE 00pa30BaTEIbHOE YUPEKICHUE
BBICIIETO 0Opa30oBaHuUs
«HOxHO-YpanbCKuil TOCYJapCTBEHHBI YHUBEPCUTET
(HAIIMOHANIBHBIN HCCIIeIOBATEIbCKUN YHUBEPCUTET )»
IOPUJIMYECKUWI UHCTUTYT

Kadenpa «'paxkaanckoe mpaBo U rpaxaaHCKOE CyIOIPOU3BOICTBOY

BPAYHLII JOI OBOP

OI'AOY BO «1OYpl'Y» (H1Y) —40.03.01. 2017. 430. BKP

PykoBoautens paboThl,
KaHJ. FOpUJ. HayK, IOLIEHT,
JOIIEHT KadeIphl
Csernana baitpamoBHa [Tonny

2021 r.
ABTOp pabOTHI,
ctyaeHt rpynmnst F0-430
Annu6op Erop Uropesuu
2021 r.

HopmokoHTpoiep,ipenojaBareb

_JIro6oBs Bnagumuposna. CyxaHoBa
2021 r.

YenaOuuck
2021



1.1

1.2

1.3

2.1

2.2

2.3

OI'JIABJIEHUE
BBEJEHHE. ... .o

TEOPETUKO-IIPABOBBIE ACIIEKTBI BPAYHOI'O
JOI'OBOPA

Hctopusi passutus OpauHoro joroBopa B Poccum u 3a
0 ST 0 . PR

[IpaBoBass mpupoma U CYOBEKTHBIH COCTaB  OpayHOTO
D1 (0] 03: 0] o - O TP RP PR

Conepxanue, IOHATHE U popMa OPaIHOTO JIOTOBODA...............

JAKIIIOYEHUE, HUW3MEHEHUE W  IIPEKPAIIEHUE
BPAYHOI'O JJOI'OBOPA, [TPU3HAEHUE EI'O
HEJIEUCTBUTEJILHBIM

TpeboBanust K  3aKJIIOYEHUI0  OpadyHOro  JIOrOBOpa W
OTPAHIUECHMS. ..« « e ettt ettt et ettt et et ettt e e e e arannnens

W3MeHeHue 1 pacTOp:KEHUE OPAUHOTO JOTOBOPA.....vvvervreersrreernnss

[Ipu3Hanue GpadyHOro AOrOBOpa HEJAEHCTBUTEIBHBIM, MPABOBHIE
TIOCIICICTBH S . .c.eenveeireenreeeereeieesinee e eeeeaeeaeeaeenes

SAKITIOUEHHUE. ...

BUBJINOTPAGUYECKUN CITUCOK ............oevveeeiennn

14
33

40

48

60

69

75



3

BBE/JIEHHE

Bo3HukHOBEHHE WHCTUTYTa OpayHOro JOTOBOpa MHOTHE HCCIEIOBATENIU
CUMTAIOT 3aKOHOMEPHBIM 3TAllOM PA3BUTHS IpaBa M JOTOBOPHBIX OTHOIIECHUU B
yacTHOcTU. [losiBuBImIMiics Ha (QOHE BO3POXKIEHUS HWHCTUTYTa YAaCTHOMU
COOCTBEHHOCTH M B YCJIOBHSIX HEOOXOIMMOCTH 3aKOHOIATEILHOTO PETYIUPOBAHMUS
pacnopsiIUTENLHBIX AaKTOB B OTHOUICHWH pPa3MYHOrO0 HMMYIECTBa, OpayHbIi
JIOTOBOP  CErOJIHA TOJYyYMJI «BTOpPOE JbIXaHHE» B CBETE TEHJECHUUHU
MIPOHUKHOBEHUSI JOTOBOPHBIX AJIEMEHTOB B pa3iauvHble Chephl 0OIEeCTBEHHON
YKW3HU U TIOCTPOCHHS OTHOIICHHWI Ha HaYaJlaX FOPHUIMYECKOTO PABEHCTBA CTOPOH,
ABTOHOMHH BOJIM YIACTHHKOB H AMCIIO3HTHBHOCTH [PABOBOTO PEryIHPOBAHIS .

HecmoTpst Ha mpoTHBOpEUMBBIE MPOTHO3bI OTHOCUTEIBHO JalIbHEHIIEro
pa3BUTHS 3TOrO MHCTUTYTA, MPABO CYMPYTrOB HA JIOTOBOPHBINA PEXUM COBMECTHOM
COOCTBEHHOCTH, TO €CTh IMPAaBO Ha 3aKIIOUYEHHE OpavyHOro JOrOBOpA, OCTAETCS
oecciopusiM. I HecMoTpsi Ha MpoOJIEMbl MPABOBOTO PETYIUPOBAHUS OpayHOTrO
JIOTOBOpa, B Hacrosilee BpeMsa Poccuiickoil ®enepaliiii MOCBSIIEHO HEMAJO
paboT, psAJ BOMPOCOB KOTOPBIX JO CHUX TMOp SBISIOTCA AUCKYCCUOHHBIMU U
AKTyQJIbHBIMHU 110 CEH JCHb.

OO6BeKkTOM paboOThl BHICTYMAIOT OOIECTBEHHBIE OTHOIICHUSI, CBSI3aHHBIE C
OMpENICICHUEM TIPAaBOBOTO TIOJIOKEHUSI HMMYIIECTBa CYINPYroB TIPU HaIU4Ue
OpayHOTO JI0TOBOpA.

[IpenmMeToM HcCClieOBaHUSL  SIBJISIIOTCSI  HOPMATUBHO-TIPABOBBIE  AKTHI,
COZIeprKalllie HOPMbI TPa)kAAaHCKOTO W CEMENHOro IpaBa IO PEryJIUPOBAHUIO
OpadHOro JI0roBOpA.

Lens paO®oOThl 3aKiOYaeTCs B MCCIEJOBAHUU TPAXKIAHCKO-TIPABOBOTO
pEryJMpoBaHKs BOIIPOCOB IOTOBOPHOTO PEKUMa UMYIIIECTBA CYTIPYTOB.

3agadamu pabOTHI SBIISIOTCS:

! IIgetkoB A.C. BpauHblii JOroBop Kak MpaBOBOW HHCTPYMEHT MPaBO3AIIMTHON JESTEIBHOCTU
HoTapuata // CoBpemeHHoe npaso. 2015. Ne 10. C. 42.
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- paccMOTpETh MPABOBYIO MPUPOJY OpavyHOro JOTOBOpPa - YCTAHOBUTH
CyOBEKTHBIN COCTaB OpayHOTO JI0rOBOPA;

- BBISIBUTH (JOpMY OpavyHOTro TOTOBOPA;

- OTIPEIETUTh COAepKaHNEe OPauyHOTO TIOTOBOPA;

- U3YYUTh OCOOEHHOCTH 3aKJIF0OUEHUs OpavyHOro JOTr0BOPA;

- UCCJIENOBAaTh TOPAJIOK M3MEHEHHMsT W MpEeKpalleHus OpayHoro
JIOTOBODA.

[IpakTiueckass ¥ TeopeTHueckas 3HAYMMOCTh. llpu Hamucanuu pabOTHI
ObUIM HCIIONB30BaHbl TPYAbl WU3BECTHBIX YYEHBIX COBETCKOTO M POCCHUICKOTO
NepHoJIa, a TaKXKe 3apyOekHbIX HccienoBateneil. Cpeau HUX, ClIeyeT BhIIEIUTS:
AnaeB UK., Akumoa N.10., AnpouxoB N.P., Autokonbsckas M.B., AHTpornoBa
N.P., Adponacenko 10.B., bparunckuit M.U., Butpsuckuit B.B., bykmuna C.B.,
[[BeTkOB A., 1 1p.

Taxxke nDpPUMEHATUCh MaTepuaabl M3 apxXUBOB CYyIOB U 0030pOB
apOUTpaXHOU U Cy/1eOHOM MPAKTUKH.

MeTononorust ucciaenoBaHus MPEACTaBIeHA NUATEKTHUYECKUM METOJIOM, a
TaKK€ METOJIOM aHallu3a W CPaBHUTEIBHO-TIPABOBBIM METOJAMH HAYyYHOTO
MO3HAHUS.

CtpykTypa  BBITYCKHOM  KBaJW(UKAIMOHHOW  pabOThI  OmpejesieHa
XapaKTepoM HCCIIeyeMbIX B HeH BOIpPocoB. PaboTa cOCTOUT M3 BBEACHHUS, JIBYX
rJlaB, BKJIIOYAIOMIMX IIeCTh naparpadoB, 3aKiIOUeHUs W Oubarorpapuyeckoro

CIIMCKa.
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1 TEOPETHUKO-ITPABOBBIE ACIIEKTBI BPAYHOI'O IOI"'OBOPA

1.1 Ucropus pazputus 6padHoro jorosopa B Poccuu u 3a py6Gexom

Pumckas qoroBopHas cucTteMa BKJIIOYAsia JIBa BHUJIa JIOTOBOPOB: KOHTPAKTHI
1 nakThl. K KOHTpakTaM OTHOCHJICA ONPENEIECHHBIA KPYT 1I0rOBOPOB, IPU3HAHHBIX
IABWIHHBIM IPABOM U CHA0KEHHBIX UCKOBOM 3alTUTOM.

Pumckuit ropuct CanbBuii FOnuan I'aid, cucteMatusupysi pa3jiiyHbIE BUbI
KOHTPAaKTOB, BBIICIUI YEThIpE OCHOBHBIX: peaybHble (YCTaHaBIIMBAIOIIWE
00s13aTE€NIbCTBO IMyTEM Iepefauu Belu), BepOasibHble (CIOBECHBIE, YCTHBIE),
JUTEpalibHbIe (MMChbMEHHBIE) U KOHCEHCYaJibHbIE (MPU KOTOPBIX 0053aTE€IHCTBO
BO3HHKAET BCIICACTBUE OJHOTO COTTIAIICHUS — HE3aBUCHMO OT TIePEAady BEIIH) .

B oTnauume oT cemelt Ipyrux HapoJ0OB, B KOTOPHIX KPOBHBIE OTHOIICHUS
IOpUJINYECKU 3HAUYUMBI, B PUMCKOM CEMbE arHaTUYECKOE POJICTBO, OCHOBAHHOE Ha
BJIACTU W TOJYMHEHUH, OBbUIO IOpUIUYecKu 3HAYMMO. COOTBETCTBEHHO, UJICHBI
PUMCKOM CEMBH JIEJIUINCh Ha OJTYMHEHHBIX U TJIaBY CEMbHU.

HpeBHeitmas ¢opma pUMCKOTO Opaka ycTaHaBIWBaja BIACTh My)Ka Haj
JUYHOCTHIO KeHbl. Ho yxke 3akonbl XII Tabnuil copepkaii HOpMY, MO3BOJISIBIIYIO
n30exkaTh CTPOTHX TOCIEACTBUN Opaka B BHUJIE CYIPYKeCkoll BiacTu. Takum
oOpazoM, B caydae Opaka ¢ jgedekramu (OpMBI CYNpPYXKECKas BIACTb
npuooOpeTaliach TOJIBKO B PE3yjibTaTe€ HEMPEPHIBHOTO OCYIIECTBICHUS Opaka
(cynpyxeckoil oOmHOCcTH) B TeueHHe roaa. Cpok TaBHOCTH ObUI IpEpBaH, H
BJIACTh MY’Ka HE HACTYyIalla, €CJIM >KCHIIMHA MPOBOAWIA TPU HOYM TOAPS BHE
noMa. DTy MPOIeAypPY MOKHO ObLITIO ObI TOBTOPSITH €XKETOTHO.

B arHatuueckoil cembe JKeHa HE WMeJa HUKAKUX JIMYHBIX WU
MMYIIECTBEHHBIX TMIpaB U ObLJIa TPUPABHEHA K CBOMM JICTSM IO MOJOXKEeHHUI0. B To
)K€ BpeMs O3TO He Opak 0e3 MYXKCKOW BJIacTH: 3/1eChb BJIACTh JKCHBI
TpaHcopMHUpoBaiach B BJIACTh OTIIA, BHIPAXKABIIIYIOCS B IIPaBE OMPEACIISITH MECTO

KUTCIILCTBA, IIPUHIOUIIBI BOCIIMTAHUA U T. .

. bounos C.H. bpaunsriit norosop. M. 2000. C. 15.
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CrnencTBueM MOpajibHOM Aerpajalvu, MOpa3uBIIEH PUMCKOE OOIIECTBO B
KOHIIE CYIIECTBOBAHUSA PECIYyOJIMKH, CTajl KpPU3UC CEMEWHBIX YCTOEB, UYEMY
criocoOcTBOBajIa U cBOOOAA OpauHbIX OTHOIICHUH.

Bo3MOXXHOCTH BMeHIaTENbCTBA TOCYIApCTBa B OpayHbIE OTHOIICHHS C
LEIbI0 MPUHYAUTENBHOIO UX COXPAHEHHUS PUMCKOM MPaBO HE MPEeayCMaTpUBAIIO.
«CB0OOTHOMY Opaky COOTBETCTBOBaJla CBOOOJIa MPABOBOT0 PEKMMa HMMYIIECTBA
CYIpPYToB» .

Cynpyru MoOrjiu BCTyNaTh B JIFOObIE NMPABOOTHOLIEHUS HMYLIECTBEHHOIO
xapaktepa. COOTBETCTBEHHO, MOTYT BO3HMKHYTh MCKH JApYT MPOTUB Apyra. B To
K€ BpeMs B CBA3M C HEOOBIYHBIM XapaKTepOM NOTEHIHAIbHBIX CYOBEKTOB
IPaBOOTHOIIEHUI ObUIM BBISBJIEHBI HEKOTOPHIE MCKIIOUEHUSA U3 OOLIUX IMPaBUIL.
TakuM o6Gpa3om, cynpyrd ObUIM B3aWMHO OTBETCTBEHHBI JAPYT Mepeid ApyroM 3a
HEOPEKHOCTh 0 OTHOLICHHIO Apyr K Apyry. Kpome Toro, Mexay HUMHU Obun
UCKJIIOYEHbl NpeTeH3uu o Oecuectuu. [Ipu B3bICKaHUMM C UMYyLIECTBa CYIPYTH
IPUJIEPKUBATTUCH ONPEEICHHOIO Mpezena, YyToObl HE JOBECTH JOJDKHHKA [0
Oebl.

[Tozxxke 3akoH ummeparopa ABrycra (18 B. 10 H.3.) 3ampeTwsi MyxKy
OTUYKJIaTh HEIBMXKMMOCTh 0€3 coryiacus >KeHbl, a npu FOcTuHHMaHe OT4YyXIEeHUE
TaKOW HEJABM>KMMOCTU HE JOMYCKAJIOCh JIaXKe€ C COrJIacHsl KE€HbI. Y CTAHOBICHHOMY
HOPSZKY COOTBETCTBOBAJ clieAyromuil agopusm: «XoTs MpHUIAHOE HAXOJUTCS B
COOCTBEHHOCTH MY>Ka, OHO NMPUHAIUICKUT KeHe». MyX CTaHOBUIICA 00JiajaTesneM
IPUJIAHOTO TOJIBKO TOTJa, KOTJa pa3BoJl MPOUCXOAUI IO UHULIMATUBE WM 110 BUHE
JKEHBI, a TaKXKe B ciiydae ee cMepTh. OHAKO €CIU MPUJIaHOE ObLIIO YCTAHOBJICHO
OTLIOM EHbI, TO TOCJIE €€ CMEPTH OHO BO3BPAILAIOCH B PACIOPSHKEHHUE
MIOCJIETHETO.

Tak mnocreneHHo pa3BuBajach Pumckas cucTeMa HMMYHIECTBEHHBIX

OTHOLIEHUM MEXAYy CcynpyramMu. B OCHOBE 3TOW CHUCTEMBI JICKUT IPUHLIMIT

1MapLII_HeBa H.N. Cemeiinble OTHOIIEHUS C y4aCTUEM UHOCTPAHIIEB: PABOBOE PETYIUPOBAHUE B
Poccuu. M.: Beicmas mixomna, 2017. C. 67.
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MIPaBOBOTO pa3ziesieHHst COOCTBEHHOCTH, PU3HAHHBINA B HACTOSIIEE BPEMS U PSIIOM
JIPYTUX 3aKOHOJATENbHBIX aKTOB (B TOM YHCII€ U POCCUMCKUM).

MarepranbHO-IIPaBOBBIE HOPMBI CEMEWHOIO INpaBa pPa3HBIX TI'OCYIApPCTB
BECbMa Pa3HOOOpPAa3HbI, YTO MOPOXKIACT KOJUIM3MM HA MPAKTUKE NpPHU pPEUICHUU
BOIIPOCOB OpauyHO-CEMEMHBIX OTHONIEHWH. B cTpaHax ¢ «KOHTUHEHTAJIbHOI»
npaBoBoii cuctemoit (I'epmanus, [Belinapus, @paHiiys) ICTOUHUKAMH MPABOBOTO
pPEryJIMpOBAHUSI CEMEWHBIX OTHOILICHHUNM SABJSIOTCA CIHEHHUABHBIE Pa3JIeiibl
IrpakIaHCKHUX KOJIEKCOB.

B crpanax oObIMHOTO TIpaBa CEMEWHBIE OTHOIICHHUS PETYIHPYIOTCS
OTACIbHBIMA HOPMATHUBHBIMHM aKTaMH. [aK, B AHINIMM OCHOBHBIM MCTOYHHUKOM
MPAaBOBOr0 peryiupoBaHus sBjisieTca 3akoH «O Opake» (1949), xoropsiii
oObeauHmWI OKoJo 40 HOPMATHUBHBIX AaKTOB, JCHCTBOBABIIMX HAa MOMEHT €rO
omyOnukoBaHusA. OTHENbHBIE 3aKOHBl PErYJIUPYIOT BOIMPOCHI  B3bICKAHUSA
aJINMEHTOB, Cy/1€0HOTO0 YCTaHOBJIEHUS OTLOBCTBA, ycTaHOBIeHUs omneku. B CIIIA
CeMeilHOe MpaBO TMpeACTaBisieT coOOW KpailHe pa3HOOOpa3HyI0 KapTHHY,
IIOCKOJIBKY PETYJIMPOBAaHUE CEMENMHBIX OTHOIICHWM OTHECEHO K KOMIIETEHIUU
[ITaros.

B nocneanee Bpemsi cemeliHOe MpaBo 3apyOeKHBIX CTPAH XapaKTepU3yeTCs
CTaOMIJIBHOCTBIO 17} KOHCEPBAaTUBHBIM PEryJINPOBAHUEM. HexoTopelie
HE3HAYUTEIIbHbIE W3MEHEHUS MHOT1a BHOCUIIMCh B 3aKOHOAATENBCTBO, HO CTPOTHE
IIPUHLHAIBI, TAKUE KaK TIEPBEHCTBO MY’Ka, OTPULATEILHOE OTHOLICHHUE K Pa3BOY,
JUCKPUMUHALIMS B OTHONICHUM BHEOpPAYHBIX JeTeH, ycTaHOoBIeHHBIE B XIX wnun
Hayasie XX Beka, ocTaBanuch He3blOeMbiMu. [lociae BTopoit MupoBoi BOIHBI B
OOLIECTBE MPOU3OIILIN 3HAYUTENIbHbIE U3MEHEHHSI: U3MEHWIOCh YKOHOMHYECKOE U
COIMAJIBHOE TTOJIOKEHUE KEHIITNH, YBEIIMYUIIOCh YUCIIO (DaKTUUECKH PaCTIaBIITUXCS
OpakoB, YBEJIMYWIOCh YHUCJIO BHEOpAyHBIX JeTe M Pa3BOAOB. OTU (HaKTOPHI
IpUBeNIM K He00X0auMOCTH pedopM, U HauMHasi CO BTOPOH MOJIOBUHBI 60-X TOA0B

HOBBIC 3aKOHBI ObLTM NMPUHATHI B AHTINH (1969), @pannuu (1970), CIIA (1970),
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I'epmanun (1976). 20 Hos10pst 1989 rona Obina mpunsta KoHBeHIMS O mpaBax
peOeHka.

OpnHako Ha CErOAHSIIHHUNA JI€Hb CYIIECTBYET JBOMCTBEHHOCTh B IPAaBOBOM
pPEryJIMpOBAHUM HWMYIIECTBEHHBIX OTHOLIEHUW MexAy cynpyramu. CemeiHoe
IIPAaBO psfa TOCYIApPCTB XapaKTEpU3YeTCsl TJIaBEHCTBOM MY’Ka, COXPAHSETCSA
HEPABHOE IOJIOKEHUE MY’Ka U )KEHBI B CEMbE. ['pakaaHCKUE KOAEKCHI HEKOTOPBIX
CTpaH BBEJM TaK Ha3bIBa€Mblil OpayHbI JIOTOBOP, KOTOPBIA 3aKIOYAETCsS [0
BCTYIUICHHS B Opak M YCTaHaBIIMBAET, IPEXKJIE BCETO, IpaBa My>Ka Ha UMYILECTBO
YKEHBI.

PumMmckas cucrema MMyIIECTBEHHBIX OTHOIIEHUM, BOSHUKINIAS IO HAILIEH 3PBbI,
3aJI0’KWJIa MPUHLIMII TPABOBOTO PA3lesIeHUs] UMYILECTBA CYNPYIrOB, XapaKTePHbIN
KaK JiJIsl CTPaH C aHTJIOCAKCOHCKOM CHCTEMOM MpaBa, TaK U JJIsl CTPaH C pOMaHO-
repMaHCcKou cucteMor TmpaBa. COBpPEMEHHOE pPa3BUTHE CEMEWHOTO IIpaBa B
00JIaCTH pEeryIupOoBaHUsl OpPavyHOTO JOTOBOpA B Pa3BUTHIX 3apyOEKHBIX CTpaHaX
OepeT cBoe Havajo B PUMCKOM IIpaBe.

AHanu3 COBPEMEHHOIO 3aKOHOJAATENbcTBA O OpayHOM JIOTOBOpE B
3apyOEKHBIX CTpaHaX MbI MPOBEJIM B paMKaxX JOKTPHUHBI, KOTopas (GOpMyIUpyeT
TPH TOYKH 3PCHHS Ha OPaK: KaK Ha CTATYC, TAPTHEPCTBO, KAK HA JOTOBOP .

Mbl  cuuTaeM, 4YTO JIOTOBOpHAsl  KOHIEMIMS, YCTaHaBIMBAIOIIAs
JTMCTIO3UTUBHBIE HOPMBI PETYJIMPOBAHUS TOpSAJIKA 3aKIOueHus Opaka, ero
pacTOpKEHHUSI, MOCPEICTBOM  JOTOBOpA,  pPACHPOCTpPAaHEHA U SBISAETCA
YHUBEPCAIBHBIM ~ CITIOCOOOM  TMPABOBOTO  PETYIMPOBAHUS  OpavyHO-CEMEHWHBIX
OTHOUIEHUH B pa3BUTHIX 3apyOexkHbix crpaHax (Mcnanusa, CIUA, Kanana, Uranus,
IlIBeiinapus, Benmkobpuranus, Uspanis u ap.)°.

Konnenuus ycraHaBauBaeT pamMKH MJig  PETyJIHPOBAHUS  BOIPOCOB

3aKJIIOYEHUSI, W3MEHEHHs, pacTopkeHuss OpauHoro jgoroBopa. ®dopma wu

! Tonramo B.M., Kpamenunnukos I1.B. bpaunsiii gorosop. KommeHTapuii cemeiiHOro u

rpakaaHckoro 3akoHogatensctBa. M.: Craryt, 2012. C. 99.
% Antokonbckas M.B. Cemeiinoe mpaso: YueGuuk — M3, 2-e, mepepa6. u gom. M.: IOpucts,
2003. C. 44.
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colepkaHue OpadyHOro JOroBopa COIVIACHO KOHUENIMH Opaka-IoroBopa B
3apyOeXHBIX CTpaHaX B OCHOBHOM IIPENIOJIaracT BBIOOpP CYIpyramMu CBOMX
HIOAHCOB B 3TOM BoIipoce. BO3MOXHOCTh perynupoBanus OpadyHbIM JOrOBOPOM HE
TOJIBKO MMYILIECTBEHHBIX, HO W JMYHBIX HEMMYILIECTBEHHBIX OTHOLICHUN MEXIY
CYNpyramH, SIBJSIETCS TJaBHOM OTJIMYUTEIBHOM OCOOEHHOCTBIO 3apyOeXHOTro
3aKOHOJATEIbCTBA OT POCCUMCKOro. ECTh M ONNOHEHTHI y NaHHOW KOHLenuuu. B
CTpaHaX, TJ€ pEJIUrHo3HbI Opak MpU3HAeTCs TroCyJapCTBOM, IOIy4HJIa
pacnpoCTpaHEHUE TOYKa 3pPEHUS Ha 3alpeT JOrOBOPHOTO pEeXMMa Kak IS
MMYILECTBEHHBIX, TAK U JUIS JIMYHBIX HEMMYILECTBEHHBIX IPAB CYNPYIOB, TaK KaK
Opak — 3TO [JaHHBIA HaM HMMIEPATHB W H3MEHATH MpaBa U OOSI3aHHOCTH,
IpeyCMOTPEHHBIC 3aKOHOM, HElb3s (HarpuMep, kak B Mpane).

CaMbIM OOJBIIMM IPEUMYILECTBOM Opaka-A0roBopa sIBISETCS BOZMOXHOCTh
YCTAaHOBUTh PA3/ACNIbHBIN, JOJEBOM, OOIMIA peXuM UMYIIECTBAa CYIPYIOB,
UCIOJIB3YSl BAPUATUBHOCTH BCEX BO3MOKHBIX KOMOMHALIUH.

MBI yCI0BHO pa3Jieiwiiv CTPaHbl HA CIEAYIOIINUE TPU TPYIIIIbL:

1. TosbKO TpaKJAaHCKH Opak, TO €CTh HE PEIMIUO3HbIN, MOPOKIAET
npaBoBskle nocnencTBus (Snonus, [seinapus, ®PI" u ap.)

2. bpak MoxeT OBITh KaK pPEJIWrHO3HBIM, TaK U TPAKIAHCKUM, 00€
dbopmbl npuzHatoTes (BennkoOpurtanus, OonpmmHcTBO wmtatoB CIIIA, Kanana,
Wranus, Ucnanus u ap.)

3. Tonbko penurno3Heii Opak cuutaercss aeicrButTenbHbIM (Mpak,
otenbHble mposunmmy Kanansl, Upan, Mzpanns, nekoropsie mratel CIIA u ap.)’

JleranbHbIi peKUM UMYILIECTBA CYNIPYTrOB MPEAYCMaTPUBAET:

1)  pexum obmHOCTH (psin mrtatoB CIIA, ®pannus, [Iseiiapus);

2)  pexuMm pasaenbHocTH (AHrmwms, ['epmanusi, OOJNBIIMHCTBO IITATOB
CIIA);

3) cMemanubiid pexuM (Hopserus, Janus, [lIBenus).

! Casenko O.E. ITonsTre Gpaka B MeXTyHapOIHOM dacTHOM mpase // Lex Russica. 2018. Ne6. C.
8.
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JlerayibHbBIN PEKUM UMYIIECTBA CYNPYroB B PP 03HaYaeT 3aKOHHBIN PEKUM
UMyIllecTBa CynpyroB. B OoJbIIMHCTBE CTpaH MpeAyCMOTpPEHa BO3MOXKHOCTH
3aKJII0YEHUs] OpayHOro AoroBopa. J(OroBOpHOW peXUM HMYLIECTBA CYNPYTrOB B
COBPEMEHHOM 3aKOHOJATENbCTBE 3apyO0eKHBIX CTpaH CYHIECTBYET OJIHOBPEMEHHO
C JIETaJIbHBIM PEXXUMOM, U OCOOBIX KOJITM3UHM U MPoOEIOB HE HAOII0JaeTCs.

Crnenyer OTMETUTh, UYTO LIEHHOCTh OpayHOro JOroBOopa Kak MHCTPYMEHTa
PeoJI0JIeHUsT KOHGIMKTOB, CBS3aHHBIX C Pa3BOJIOM U pPa3JeioM HMYIIECTBA,
HalleMy OOIIeCTBY, MO CPAaBHEHHUIO OMBITOM 3apyOekKHBIX CTpPaH €IIe TOJBKO
IIPEICTOUT OCO3HAT.

Hcropus pazButus OpayHOro JOroBOpa B POCCUICKOM CEMEWHOM IpaBe Kak
TaKOBasT HA4YMHAETCA, MO CyTH, ¢ | Mapra 1996 roma, korga TakoW BHJ
00513aTE€IbCTBEHHBIX MPABOOTHOIICHUN MEXAY CyNpyraMu ObLI BBEIEH B CBS3H C
npuHaTueM CemenHoro konekca PO.

Ecnu paccmoTpers Bompoc 6osiee mogpoOHO 00 UCTOpUM pa3BUTHS OpadHO-
CeMEeMHbIX OTHOLEHU B Poccun, To Mbl He HaiiieM OyKBajIbHOTO MpEAMETa IS
UCCJIEIOBAHMS BoMpoca O OpayHOM jaoroBope. MMyllecTBEHHbIE OTHOIICHHS B
AMOXY JOXPUCTHAHCKOTO MEPUOJA MAJOU3YUYEHBI U3-3a2 OTCYTCTBHS JOCTOBEPHBIX
MCTOYHUKOB. M3 JleTonucell M3BECTHO, UTO Y MOJIAH OblJIa MOHOTaMHasi CEMbSI, HO
ObUIM U TuIeMeHa ¢ nosiramueid. O Kakux-au0o MpaBUIIax 3aKIIOYEHUS WMEHHO
JIOTOBOPA HA MOMEHT CO3JaHUsl CEMbU HUYETO HE U3BECTHO.

B VYcrage fIpocnaBa 4eTko MpONMCaHbl TPAAULIUOHHBIE YCTOU TOTO BPEMEHN
O MPHUIaHOM HEBECTHI U €r0 CyJb0€ B Cllyyae pacraja CeMbH UM CMEPTHU CYNPYTH.
JloroBop Kak cHnoco0 peryJvpoBaHUs HWMYIIECTBEHHBIX OTHOUIEHUNW MEXIY
CylipyraMM HE TpPUMEHSJCA B JaHHBIM wHcTOpuueckud mnepuod. OueHb
npUMeyaTesieH JUIIb TOT (akKT, YTO cpa3y Mocje cBaaAbObl pOJACTBEHHUKH HEBECTHI
MPUHOCUIIM B JIOM >KE€HUXA MPUJIaHOE.

C HacTyIJIeHHEM B HCTOPHH HAIIEro rocyAapcTBa NEPUOa XPUCTHAHCTBA U
OTKa3a OT S3bIYECTBA B BEPOMCIIOBEJAHMHM IPOUCXOJUT  BO3BpALICHUE

BU3aHTUICKOIO 3aKOHOJATENBCTBA B O0JIACTH PETYIMPOBAHUS OpauHO-CEMEHHBIX
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oTHouieHuil. CBeTckue TpeicTaBieHuss o Opake, IMpaBuia BU3AHTUMCKUX
MMIIEPATOPOB  MOATOTABIMBAIOT II0YBY JUISI  BO3MOYKHOCTH  IPUMEHEHUS
JIOTOBOPHBIX Hauyajd B MHCTUTYyTEe Opaka. EcTecTBEHHBIM OBUIO HANOJHEHUE 3THX
IpaBuJ MOCTAHOBJICHUSIMU PYCCKHX KHsI3ed, KOTopble ObutM Ha3BaHbl «Kopmuas
KHHTa».

CrnenyomuM SpKAM 3TalloOM B  HUCTOPUM  PA3BUTHUS  MPEANOCHUIOK
npuMeHeHus: OpayHoro goroBopa B Poccum cnemyer cumtath 3moxy llerpa 1.
[Ipunumaercs CBoOA  3aKOHOB, TI/€ Mbl MOXKEM IPOCIEIUTh IpaBUiIa
pEryJIMpOBaHMUsl MMYILECTBEHHBIX OTHOIICHUN MEXAy cynpyramu. bpak
OTHO3HAYHO HAaXOJWICS IOJ 3aIPETOM C TOYKHM 3PEHUS IPUMEHEHUS IPaKJaHCKO-
MPABOBBIX JOTOBOPOB (Y4acTh 2 cTaThil 12 3aKOHOB rpaxaaHCKUX).

B nopeomonronHoi Poccuu npr3HaBaiicst TOJIBKO PETUTHO3HBIN Opak, Bce
UMYILECTBO CYINPYTH, BKJIIOYAas €€ INpPHUJIaHOE, IOoClIe BCTYIUIEHUA B Opak
IIEPEXOIUIIO B MOJABEAOMCTBEHHOCTh MY’Ka, CACJIKA B UMYLIECTBEHHBIX BOIIPOCAX
HE IIpeAyCMaTpuBallach, OJHAKO, IIOCJIE Pa3BOJd, MMYLIECTBO CYIPYTH MOIJIO
ocTaTbCAd 3a HeW. [JaBHpIE NPUHLOMIBI PETYIUMPOBAHUS HUMYIIECTBEHHBIX
OTHOILIEHUM CYNPYIOB CTPOMJIACH 110 PEIUTMO3HOMY IPU3HAKY B 3aBUCUMOCTH OT
KoH(peccuit. OnHAaKO, MMEHHO C TNETPOBCKMX BPEMEH HUMYILECTBO CYIPYroB
CUMTAJIOCh Pa3lENIbHBIM, XEHA CAMOCTOSITEIBHO MOIJa MOJINKCHIBATH 3a€MHBIC
NUChMa IO CBOE MMYILIECTBO, HO HE MMela MpaBa O0A3bIBATHCS MO BEKCEN0 0e3
corjacusi My>a. A BEKCEIbHOE MPaBO ObLIO BEIYIIMM CIIOCOOOM B JABOPSHCKOM
cpene oTuyKIeHHs umyiiecTBa. Jlumb (GopManbHO MpPUIAHOE KEHbl CUYUTAIOCH
pa3iesbHOM COOCTBEHHOCTHIO.

[IpaBoBOIl MeXaHW3M pPEryJupOBaHUs MMYIIECTBEHHBIX OTHOILUIEHUN ObLI
MMIIEPATUBHBIM, JUCIIO3UTUBHBIX HA4yaJl MPAKTUYECKH HE CYLIECTBOBAJIO.
Hampumep, My B cooTBeTcTBUM cO CBOAOM 3aKOHOB 00si3aH ObUT cOJEpXkaTh

xeny (ct. 106). Takas 005S3aHHOCTh yXOMWMJIA, €CJIHM >KEHa HE BBITIOJNHSJIA CBOUX

! Marpeesa H.A. CpaBHuutenbHoe OpauHoe mpaBo Poccum, Ykpaunsl u benapycuun: Vueb.
[Tocobue. M.: FOpautundopm, 2012. C. 23.
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cynpyxeckux ooOs3aHHocTedi. Ho B Hauame 20 cronetus crtatha 106 Csojga
3aKOHOB OblIa M3MEHEHAa M COIVIACHO MPUHSATHIM TOMpPaBKaM 3Ta 00SI3aHHOCTh
COXPAHsIACh 3a MYXKEM, OAKE €CIM JKEHa IPeKpallalia XWUTb C MYXKEM U
OTKa3bIBajach CJIEIOBaTh 32 HUM. [IpaBo Ha colep»aHne NPU3HABAIOCH TOJIBKO 32
YKEHOM, KOTOPYIO MYX 00s13aH ObLT COAECPKATH «II0 COCTOSIHUIO U BO3MOXHOCTSM
ceoum» (ct. 106). DTa 00s3aHHOCTH MpEKpallaiach, €Cld >KEHa HE BBINOJHSIA
CBOMX CYINPYKECKUX OOSI3aHHOCTEH, B YAaCTHOCTH OTKa3blBaJlach CJIEIOBATh 3a
MYKEM.

Hmnepatu 1eHCTBOBAN U B OTHOIIEHUH OOIIUX JIOJITOB CYIPYIOB, HUKTO U3
CyHIpyroB HE OTBEYaJ 3a JOJITH IPYroro.

MoXHO caenatb ONpSMOW BBIBOJ, YTO B POCCHICKONM UMIIEpUU HE OBLIO
CBETCKOI'O0 CEMENMHOro IpaBa, JACHCTBOBAIM PEJIUTHO3HBIE HOPMBI, JOrOBOp B
PEryIMPOBAHUH UMYILIECTBEHHBIX OTHOLLIEHUH MEXIY CyNpyraMu HE NPUMEHSIICS.
Pocculickas nmnepus He noanucana ['aarckyro koHseHuuo B 1902 roay, Tak Kak
OKazajach OT B3aMMHOTO MpU3HAHUSA OpakoB B JIPYIMX HHOCTPaHHBIX
rocyJapcTBax, TEM CaMbIM 3aKpPbhIB BO3MOXKHbIE IIyTH MPUMEHEHHUS JOTOBOPHOIO
IpaBa [0 aHAJIOTUX C UHOCTPAHHBIM IIPABOM.

Takum oOpa3oM, MOXHO KOHCTaTUPOBATh, YTO WHCTUTYT OpavyHOro
norosopa B Poccuiickont umnepun orcyrcerBoBai. C 1917 roma Hactymaer npyrou
Nepuoj pa3BUTHA OpadyHO-CEeMEWHBIX OTHOIIEeHWM. llepkoBb oTaenseTCsS OT
rocyJapcTBa, 4YacTHasi COOCTBEHHOCTh MpeKpamiaer ObITh Bexyueid Gopmon
COOCTBEHHOCTH B COBETCKOM TocymapctBe. Cemelinbiii komekc 1918 roma
NPU3HAET TOJBKO CBETCKU Opak, BBOASTCS MpaBWa O PETUCTPAllMU AaKTOB
rpaxxaaHckoro coctosuus. B 1926 romy mpuHMMaeTcss HOBBIA 3aKOH O Opaxe,
cembe U oneke. C TOUKM 3peHus MpeaMeTa HAIlero MCCleA0BaHus, He ObLIO U He
MOTJIO OBITh HUKAKUX MPEINOCHUIOK JIJIi BOSHUKHOBEHHMS JOTOBOPHBIX Hayal B
PEryIMPOBAHUH UMYLIECTBEHHBIX OTHOILIEHUI MEXIY CyIpyramu.

B 1969 roagy Bctymui B neiictBue koaekc o Opake u cembe PCDOCP, B

KOTOPOM OBLIM KECTKO MMIIEPATUBHbIE HOPMBI B chepe MMYILIECTBEHHBIX MpPaB U
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00s13aHHOCTeH MeXAy cynpyramu. COOCTBEHHOCTh CYNPYTrOB MOTJIa OBITh TOJBKO
o0IIIeil COBMECTHOM, 0 OpadyHOM JIOTOBOpPE B 3TOM KOJIeKCE€ HE OBLJIO HU OJIHOM
cTaThu’.

CyIecTBeHHOHN TPEANOCHUIKON MOSBICHUS HOBEJI 0 OpadHOM JOTOBOPE B
CemeitHoM kogmekce 1996 roma crnemyer cumtath npuHsaTae B 1990 romy OcHoB
3aKOHO/IaTeILCTBA O Opake u cembe. M3 cocTaBa 00IIero MMyIIecTBa UCKITI0YaIach
COOCTBEHHOCTh CYNPYTOB, MPHOOPETEHHAs IOCJE MpEKpaIeHus (QaKTUICCKIX
OpavHBIX OTHOIICHH, HO MPH YCIIOBUU JOKa3aHHOCTH 3TOTO (hakTa B CyJIe.

Wtak, oTMETUM B 3aKJIFOYCHHUH IEPBOTO maparpada, 4To JOrOBOPHON PEKUM
UMYIIECTBA CYNMPYyroB, mpoBo3rnameHHbii ¢ 1 mapra 1996 roma B Poccuiickoit
@enepanii B CBSI3M C BBeACHHEM B JercTBHE (CeMEMHOTro KOJEKca, caenanl
pOCCHIICKOE CEeMEWHOEe TIPaBO COBPEMEHHOW OTpaciblo, HA PaBHBIX C
3aKOHO/IaTEILCTBOM 3apyOCIKHBIX CTPaH.

bonee mmpokoe pacmpocTpaHEHHWE TMOJIydaeT TPAKTHKA 3aKITFOYCHUS
OpavHbBIX JOTOBOpOB. UeM Oosbiiie HAOTIOAANICS POCT PHIHOYHON SKOHOMUKH, TEM
OoJpIlle HaKaIUIMBAJIaCh CTAaTHCTHKA IO 3aKIIOYCHHIO OpadvHbIX JOTOBOPOB, a
3a0lHO M Cy[cOHas TMpakTUKa IO CIOpaM O 3aKIIOYCHUW, H3MCHCHHH W

pPacTOpXKEHUU OpayHBIX JOTOBOPOB.

! PyzakoBa O.A Cewmeiinoe mpao. M.: Dx3amen, 2014. C. 22.
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1.2 TIlpaBoBas npupoja u CyObEeKTHBIH COCTaB OpavyHOTO JOTOBOpa

Cornacno ct. 40 Cemeitnoro Kopekca OpayHbIM JIOTOBOPOM IMPU3HAETCS
COTJIAIIGHWE JIUI, BCTYMAaKONMX B Opak, WIK COrJalIeHue CYyNpyros,
OIPEICIISAIONIEe UMYIIIECTBEHHBIC TIPaBa U 00S3aHHOCTHU CYNPYTrOB B Opake ¥ (WJIK)
B CIIy4ae €ro paCTOp)KeHI/Iﬂl.

Llenpro GpadyHOro JOTrOBOpPA MO POCCUHUCKOMY 3aKOHOJATENBCTBY SBIISICTCS
ONpEIEIICHUE MPABOBOI0 PEKMMa UMYILECTBA CYIPYTrOB U MHBIX UMYIIECTBEHHBIX
B3aHMOOTHOLICHHIT.

Heobxoaumo moauepkHyTh, YTO JEHCTBYIOIIEE 3aKOHOJATENIbCTBO HE
c(hOpMyJIHPOBAIO TOHSATHS, KaK «HUMYIIECTBEHHBIE TMpaBa M OOSI3aHHOCTH», HO
JJa)X€ HE HAJENAeT MX POJOBBIMU IPU3HAKAMH, B CBSI3U C YEM HEBO3MOXKHO
MEPEUUCIUTh BCE YCIOBUSA, KOTOpPhIE MOTYT OBITh MPETYCMOTPEHBI OpayHbIM
noroBopom. CornacHo crtatbe 42 CemeiniHoro koaekca Poccuiickonn denepanuu
OpayHBIi JIOTOBOP HE MOXET PEryJIHpOBaTh JIMYHBIE HEUMYIIECTBCHHbBIC
OTHOILICHHS MEXY CYNIPyTaMHu.

Pocculickre 1opHuCThl MOCTOSIHHO CHOPSAT O MPUBEACHHOM BBIIIE TTOJI0KEHUN
CK P®, onay U3 HMX HACTAMBAIOT HAa TOM, YTO BKJIIOYCHHE PTOr0 00S3aTCIBLHOTO
3ampera Ha PEryJUpPOBAHUE JIMYHBIX HEMMYILIECTBEHHBIX OTHOIIEHWW CYNPYroB
ONpaBaHO, JAPYTrM€ CYUTAKOT, 4YTO OATO CKOpPEE HEIOCTATOK IMPABOBOIO
pEryJIMpOBaHMus, YEM €r0 JOCTOMHCTBO.

B crpanax  aHIJI0CaKCOHCKOM  TMPAaBOBOM  CUCTEMBI  JOMYCKAETCA
pPETYJIMPOBAHUE JIMYHBIX HEWMYIIECTBEHHBIX OTHOIIECHUW CYNpPYyroB OpayHbIM
JOroBOopoM. M3BECTHO, 4YTO OCHOBHBIM MCTOYHMKOM IIpaBa 3TOM IIPaBOBOM
CUCTEMBI SBJISIETCS CY/IeOHBIN MPELEICHT, a HE HOPMATUBHBIN MPABOBOM aKT, Kak B

CUCTEMC POMAHO-I'CPMAHCKOI'O IIpaBa. HpGI[CTaBJIHeTCSI, 4TO pa3pCUICHHUC

! Cemeitnbiii komexc Poccuiickoit ®eneparun ot 29 nexabps 1995 r. Ne 223-®3 // Cobpanue
3akoHoAarenscTBa PD. 1996. Ne 1. Cr. 16.

? CepeGpsikoBa A.A. VIMyIIecTBEHHBIE NpaBa CyNMpyroB: NPOGIEMbl TPABONPUMEHEHHS //
Hotapunyc. 2017. Ne 3. C. 13.
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BO3MOXXHBIX CIIOPOB, BO3HUKAIOIIMX [0 T[IOBOJY UCIOJHEHUS CYyNpyramu
HEMMYVIIIECTBEHHBIX  O0s3aHHOCTEH, B Takux cTpaHax, kak CIHIA wu
BenukoOpuTanus, MeHee NpoOIeMaTH4HO, YeM, Harpumep, B Poccuu.

[Io MHEHUIO aBTOpa, TPYAHO OLEHUTH JOMYCTUMOCTh BKJIIOUYEHHS B
KOHKPETHBIN OpayHBI JTOTOBOP YCJOBHS, COJEPXKAIIET0 HEUMYIIESCTBEHHBIN
XapakTep, XOTd OHO  HAIpPaBJIEHO HUCKIKOYUTEIBHO HAa  IOPOXKICHUE
MMYIIECTBEHHBIX OTHOILIECHHUM MEXIy CcynpyramMd. B 3ToM cilyyae cymiecTByer
BBICOKMM PHUCK TMpPU3HAHMS TakoOro OpadyHOro JOroBOpa HEIECHCTBUTEIIbHBIM
IIOJIHOCTBIO UJIM B COOTBETCTBYIOILEH YACTH.

B cratre 42 Cemeiinoro koaekca Poccuiickoii @epepaiiii TOBOPUTCS O TOM,
YTO HEJIb35 BKJIIOYATh B OpauHbIi JOTOBOP« OOCTOSATEIBCTBA JUYHOTO XapaKTepay,
KOTOPBIE HOCAT HEUMYLIECCTBEHHBIM XapakTep, HanpuMep, pOXKICHHUE IETEH,
HEBEPHOCTh CYIIPYyra, 3J0YyNMOTpeOJEHUE aIKOTOoJIeM WM HAapKOTHYECKUMU
BEIllECTBAMU. B 3THX cilyyasXx IpaBOBOMY DPETYJIMPOBAHUIO B IEPBYIO OYEpPElb
IIOJUIE)KAT HEHUMYILECTBEHHBIC OTHOLIEHHsS CYIPYrOB M JIMIIb KOCBEHHO WX
MMYLIECTBEHHBIE OTHOILLIEHHUS, YTO IPAMO ITpoTUBOpeUnT craThe 32 CK PO.

He Tonpko poccuiickuii, HO U1 MUPOBBIE MPABOIOPSIAKNA CETOJHS OLICHUBAs
PaBOBYIO MPUPOJAY OpayHOro JOrOBOpa, AHAJU3UPYIOT €ro Ha MpeIMeT
BO3MOYKHOCTH 3aKJIIOYEHHUsT B YCJIOBHUSAX (pakTuyeckoro Opaka. B paznuunbie
UCTOPUYECKHE  TEPUOJBI  YKAa3aHHBIA  BOINPOCHI  PELIAINCH  I[0-Pa3HOMY.
CoBpeMeHHOE 3aKOHOJATEIbCTBO MPU3HAET UCKIIIOUUTENBHO OpaK, 3aKIFOYEHHBIN
B opranax 3AI'C. CooTBeTCTBEHHO,« (haKTUUECKUE CYNPYTH KaK TPa)JIaHe MOTYT
3aKJIIOYUTh OpayHbIii AOTOBOP, HO OH HE BCTYOUT B CHIIy, NOKa OHU HE
3apEeTUCTPUPYIOT Opak ouIMaIbHO, TaKk Kak (pakThueckue OpayHble OTHOIIECHUS
HE yperyTMpOBaHbl POCCHICKAM TIPaBOM» .

ITo yxazannomy B.B. Panbko oTmedaer, 4to «cieaysd MPUHIUIY CBOOOJIbBI

IPpaKJaHCKO-TIPABOBOTO  JIOTOBOPA, (haKTUUECKHE CYNpyrd MOTYT O(opMUTH

! Crenxun C.I1. TIpaBosas mpupoza Gpadroro gorosopa // CeMeitHoe i KUIHIIHOE mpaso. 2018.
Ne 2. C. 25.
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corjamieHie 00 yCTaHOBJIEHUU PEKUMA Pa3JelbHOM MM JI0JIEBOW COOCTBEHHOCTHU
Ha IpUOOpeTaeMoe MMYIIECTBO, @ TAaKXKE€ O PEryJMpOBaHUU 00SA3aTEIbCTBEHHBIX
OTHOIIIEHUH MexTy co0oil. OqHako 3To He OyAeT OpayHbIM JOTOBOPOM B TOYHOM
3HaUE€HUU cJoBa. Takod MOrOBOp MOKEH MOJYMHATHCS OOIIMM TOJOXKEHUSIM
IPa’KIAHCKOTO TIPaBay .

VYKka3zaHHasi cuUTyalrs HE BIIOJIHE HOpPMallbHAa, C YEM COIJIACHbl YYAaCTHHKH
O’KMBIJICHHOM JIUCKYCCHUM, TpeJjararoiiie CBOM MyTU peryiupoBanus. OOpatum
BHMMAaHUE JIMIIb HA OJTHOCTOPOHHOCTH psifa no3uumii. Tak, 1.P. AHTpOHOBaZ, I'.A.
Illepbuna’ u apyrue aBTOpHl AKICHTHPYIOT BHHMAHHME HA HEOOXOIMMOCTH
3aKOHOJATEIbHOM 3AIUTHIK UMYIIECTBEHHBIX UHTEPECOB KEHIIMH, HE COCTOSIINX
N0 KakUM-IHOO0 NpPHUYMHAM B 3apErMCTPUPOBAHHBIX OpadyHbIX OTHOLIECHUSIX).
Ucxona u3 tpeboanust 4. 3 cr. 19 Koncrurymuu PO peub ciemyer BecTu O
3aIlMTE UHTEPECOB CTOPOH (PAKTUYECKUX OpaYHBIX OTHOLIEHUH.

B HaydHOHI nuTeparype OTMEYaeTcs, YTO HU CEMEWHOE, HH TPa)kIAHCKOE
3aKOHOJATEIBCTBO B HACTOAIIEE BPEMS HE JAE€T OJHO3HAYHOIO OTBETAa HAa ATOT
Bonpoc. Hopmer CK P®, kacarommecs JOTOBOPHOTO peXMMa HMYIIECTBA
CYIIPYTOB, HE COJEpXkaT MPSAMBIX YKa3aHWI Ha OIpPEAENICHHE MPABOBOW IPHUPOABI
OpayHOro JOroBOpa, a TAKXKE OTCYTCTBYIOT CCBUIKM Ha HOPMBI TPa)XJIaHCKOTO
IpaBa, Kacarolyecs 00IMX MOJI0KEHUHN O CAeNIKax U I0TOBOpax.

OngHa W3 HEMHOTHMX CCBUIOK Ha TPaXIaHCKOE 3aKOHOJATEIbCTBO,
comepxkamasicsi B CK P® wu sBugromascs oOmied ais BCEro CEMEHHOro
3aKOHOJIaTENbCTBA, coJiepKUTCS B ctaThe 4 CK P®. B cOOTBETCTBUM ¢ HACTOAIICH
CTaTh€l TpaXJAaHCKOE MPAaBO MPUMEHSAETCI K HMMYIIECTBEHHbIM W JMYHBIM

HCUMYIICCTBCHHLIM OTHOIICHHUAM, BO3HUKAIOIMM MCXKAY UYICHAMH CCEMbH,

! Pamsko B.B. HotapuanbHoe ynocToBepeHHe CEMEMHBIX COTJIAllleHWi Ha MmpuMepe OpadyHoro
norosopa // Cynes. 2017. Ne 6. C. 54.

2 AntpornioBa U.P. K Bompocy o mpaBoBoi mpupojae OpayHOTO JIOrOBOpa B COBPEMEHHOM
cemeiiHoM mpaBe Poccum // BectHuk Yamyprckoro yHuBepcutera. Cepusi «OKOHOMHUKA U
npaBoy. 2013. Ne 2. C. 115.

* IllepGuna I'.A. Ona B «6pakey, oH - cBoGoaeH ot Hero wik O dakTHueckoM bpake // BecTauk
Eccentykckoro mHCTUTYTa ynpasiieHus, ousHeca u mpasa. 2016. Ne 13. C. 83.
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KOTOpbIe HE peryaupyrorcsi CeMeWHbIM NpPaBOM, MOCTOJBKY, IMOCKOJIBKY 3TO HE
MPOTUBOPEYHT CYIIECTBY CEeMEHHBIX OTHOIIeHu. Koneuno, Oyaet OeccrnopHo, 4To
HOPMBI TPAXKJIAHCKOTO MpaBa MOTYT U JOJKHBI MPUMEHSTHCS K OpadHOMY
JIOTOBOPY, €CIIM HWHOE HE BbITEKAeT U3 cHeHupUKH OpadyHOro JOroBOPa;
MPOTUBOIOJIOKHOE PEIICHUE ITOTO BOMPOCa ObLIO Obl HEIOTUYHBIM U a0CYPAHBIM,

OngHako Bce 3TO €II€ HE TOBOPUT O ACHCTBUTEIBHON NPUHAMICKHOCTU
OpayHOro JOroBOpa K Tpa)KIaHCKO-TIpaBOBOW cdepe, Tak Kak NPUMEHEHHE K
OpadyHOMY JOTOBOPY B CYOCHIMAapHOM TMOPSAJKE HOPM  TPaKIAHCKOIO
3aKOHOAATEIbCTBA HE MOXET CIYKUTh CTONPOLICHTHBIM OCHOBAHUEM JIJIA
OTHECEHHUs OpayHBIX JOTOBOPOB K JOTOBOpaM I'pakJaHCKOTO mpaBa. Hampumep, B
coOoTBEeTCTBHUM €O CT. 783 I'paxpaHckoro komekca P® mpaBuna o moroBope
noApsiia MPUMEHSIOTCA K JOTOBOPY BO3ME3JHOTO OKAa3aHWs YCIYT, €CIIH 3TO HE
MPOTUBOPEUUT CYILIECTBY OKa3bIBa€MbIX yciayr. OqHaKo HaJIWM4Khe TaKOW HOPMBI B
['K PO BOBCcEe HE 03HAYAET, UTO JIOrOBOP BO3ME3THOTIO OKA3aHUS YCIYT SBISETCA
Pa3HOBHUJIHOCTBIO JIOTOBOpa MOApsA/a. ODTH JiBa aOCOJIIOTHO CaMOCTOSITENIbHBIX
JIOTOBOpPA C pa3HOW MPaBOBOW MPUPOJOW, a HaIM4YME Takou ctatbu B ['K PO — He
Gosiee YeM CPEICTBO 3aKOHOAATETBHOM TEXHUKID .

M.B. AHTOKONIbCKasi MMIIET, YTO OpayHbldi JIOrOBOp  SBJISIETCS
IpaKJaHCKONPaBOBbIM  joroBopoMm:  «Hammume 'y  OpadHoro  goroBopa
OTIpeJICIICHHON CeU(UKN HE 03HAYaeT, YTO OpayHBIi JOTOBOP SIBISETCS 0COOBIM
JIOTOBOPOM CEMEHHOTO MPaBa, OTINYHEIM OT JOrOBOPOB IPAKIAHCKUXY .

MpbI mojlaraeM, 4TO OTJIMYUTEIIBHOM 4YepTOoW OpayHOro JIOroBOpa CIAEAyeT
NpU3HaTh €ro KOMIUIEKCHBIA XapakTep, B HEro MOTYT OBbITh BKIIFOUYECHBI
ITOJIOKCHHSI, KOTOPBIMH YCTAHABIMBACTCS M HM3MCHSETCS IIPABOBON PEXKHM’
MMYIIECTBA CYNPYroB, a TAaKXKE€ PEryJupyroTcsl BOIMPOCH MPEAOCTaBICHUS

CynpyraMu CpeiICTB Ha cojiepkanue npyr apyra. E.A. UedpaHoBa mosaraer, 4ro

! Mbickun A.B. Bpaunslii 1oroBop: rpaxaaHCKO-IPaBOBOM T1OrOBOP MM JOIOBOpP 0COO0T0 poja
// Tpaxknanckoe mpao. 2006. Ne 2. C. 33.

% AuTokoinbckas M.B. Cemeittoe npaBo: yueOHuk. M., 2013. C. 43.

3 Tam xe. C. 156.
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«T10 CBOEH MPAaBOBOM MpPHUPOE OpayHBIi JOTOBOP SIBISETCS TPak1aHCKOIPABOBBIM
JIOTOBOPOM, HANpPaBJICHHBIM Ha HM3MEHEHUE IMPABOBOTO PEXKHMA CYIPYKECKOTO
UMYILECTBA IO CPAaBHEHUIO C YCTAaHOBJIECHHBIM 3akoHOM. K crneuuduueckum
YepTaM 3TOr0 J0TrOBOPA MOXKHO OTHECTH €ro CyOhEeKTHBII COCTaB .

A.M. HeuyaeBa noguepKuBaeT, 4To «pedb UAET HE O IPAXKIAHCKO-IIPABOBOM
JOTOBOpE Kak CHEJNKE MMYIIECTBEHHOIO XapakTepa, 3akKiio4acMoil MEXIy
bu3nMUecKuMU JUIIaMHU, a O BeCbMa CBOEOOpPA3HOM, OCHOBAaHHOM Ha JIMYHBIX
OTHOILICHUSIX TOTOBOPEHHOCTH OTHOCUTEILHO CYAbOBI UMYIIIECTBA. Takoi 10roBOp
HATIPSMYIO CBSI3aH C OPAKOM»”.

AnmaeB N.K., HecrepoBa T.M. orMeuaroT, 4TO0 «HEBO3MOYKHO OJHO3HAYHO
COTJIACUTBC HH C TOW, HU C APYrod TOYKOW 3peHus. [IoCKobKy cOriacHo
JEHCTBYIOLIEMY POCCHUMCKOMY 3aKOHOJATENbCTBY OpayHbIM JOTOBOPOM CYHPYTH
BIIPABE U3MEHHUTHh YCTAHOBJIEHHBIN 3aKOHOM PEKHM COBMECTHON COOCTBEHHOCTH,
OIIpPEIEIUTh CBOU IpaBa M OO0S3aHHOCTU IO B3aUMHOMY COJIEP)KAHUIO, CIIOCOOBI
y4acTHsl B JIOXOJaxX JAPYT JApyra, MOPSAOK HECEHUs KaXIbIM M3 HUX CEMEHHBIX
pacxoJ0B, UMYIIECTBO, KOTOpOE OyAET MEPEeNaHO KaXJAOMYy U3 CYIIPYroB B cllydae
pactopxenusi Opaka (m. 1 ct. 42 CK), ciemoBarenbHO, TPEIMETOM OpavyHOIO
JIOTOBOpa MOTYT OBITh OTHOILIEHHUS, COCTABJISIONIME MPEIMET Pa3HbIX OTpaciieit
npaBa — TIpaXIAaHCKOro (OTHOIIEHWS MO MOBOJY MNPUHAJIEKAILIEr0 CyNpyram
MMYILECTBA) K CEMEWHOTO (OTHOILICHHUS 110 TIOBOJIY TPEIOCTABICHUS COJICPKAHUS).

A.B. CnenakoBa CYMTaeT, 4TO «B COOTBETCTBHHM C IIPABOBOM IMPUPOAOU
Opa4yHOro J0roBOpa B HalIeH CTpaHe JOJKEH PelIaThCs BOINPOC O MPUMEHEHUH K
OpayHOMY JIOTOBOPY HOPM TPa)JIaHCKOTO 3aKOHOJATeNnbCcTBA. B TOW wacTu, B
KOTOPOH OH  OmIpeleNseT IMPaBOOTHOIICHUS  COOCTBEHHOCTH  Cynpyros(
IPaKJAHCKUE MPABOOTHOILECHHMS), TPAXITAHCKOE UM CEMENHOE 3aKOHOIATENIbCTBO
JIOJDKHBI COOTHOCUTBCSI Kak o01ee u cnernuaibHoe. Ho B Toil wactu, B KOTOPOi

OpadYHBIi TOTOBOP OIpeJeseT CeMEHHbBIE MTPABOOTHOIICHUS, TOHKEH JeHCTBOBATh

111e(1)paHOBa E.A. mymiecTBeHHbIE OTHOILIEHUSI B POCCUHCKOMN CeMbe: MPaKTUYECKOE Mocolue.
M., 1997. C. 33.
? Heuaesa A.M. HoBbiit CeMeHBI Koxeke // ['ocymapcerBo u mpaBo. 1996. Ne 6. C. 57.
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OPUHIMO CyOCHIMApHOTO MPUMEHEHHS TPaXAAaHCKOTO 3aKOHOJATEIbCTBA B
IIMPOKOM €r0 TMOHUMAHHWM: K OTHOLIECHUSAM, HE YpPETYJIMPOBAaHHBIM CEMEUHBIM
3aKOHOJATEIbCTBOM, IPAXXIAHCKOE 3aKOHOAATENIbCTBO MPUMEHSETCA IMOCTOJIBKY,
IOCKOJIBKY 9TO HE IPOTUBOPEUHUT CYIIECTBY CeMeiHbIX oTHommenni (cT. 4 CK)»',
[TIpomexxyTOUHYIO MO3ULKIO B JAHHOM Borpoce 3annmaet JI.b. MakcumoBn4
Ona nwumer, 4Yro «OpauHbIi JIOTOBOP MOKHO  ONpPEACNUTh  Kak
IPAKIAHCKO-TIPABOBOM ~ MHCTPYMEHT  CEMEWHO-TIPABOBOTO  PETYJIMPOBAHUSA
MMYIECTBEHHBIX OTHOIICHHIT MEXKIY CYIIPyraMu»-.

A.B. MpbICKMH OTMe4YaeT, 4YTO «coO0Ja3H OOBSIBUTH OpayHbId JIOTOBOP
JIOTOBOPOM 0COOOT0 pojia, JOTOBOPOM CEMEMHOro (a HE Trpa)kAaHCKOro) IpaBa
BECbMa BEJUK, U, KPOME TOTO, JIJIsl 3TOr0 UMEETCS psAJl MPaBOBbIX ocHOBaHUMU. Kak
U3BECTHO, KAaTErOpUsi« JIOTOBOpP» SBIIAETCS KAaTErOpUEH MPEUMYIIECTBEHHO
rpakIaHCKO-TIpaBoBOM. (OIHAKO JOTOBOPHBIE KOHCTPYKIIMM BCTPEYAIOTCS B
HACTOSIIEE BPEMS HE TOJBKO B IPAXK/IAHCKOM IPABE, HO U B PAAE APYTUX OTpacien
paBa M 3aKOHOAATENbCTBA. lIpuyem yka3zaHHAas TEHICHLMS C KaXXIbIM T[OJOM
CTAHOBHTCS BCE OUCBH/IHEEH .

I''A. TpodumoBa mnogyepkuBaer, 4YTO «OpadyHbId JOTOBOP IO CBOEH
MIPaBOBOM KOHCTPYKLMU HE PABEH IPak1aHCKO-NPABOBBIM JI0rOBOpaM O Mepeaaye
umyiiectBa. CyTh €ro B YCTAaHOBJIEHMHM JUCHO3UTUBHOTO PETYJIUPOBAHUS
VMMYILIECTBEHHbBIX OTHOILIEHUW CynpyroB. M1 B 3TOM KayecTBe €ro JEHUCTBUE HE
MOKET OBITh MPEKPAILEHO B CBSI3U C MpeKpalleHueM Opaka, T.K. MpeKpalleHue
Opaka He BJIEYET AaHHYJIMPOBAHUA TIpaB M  OOS3aHHOCTEH  CYIIPYTOB,
NpPUOOPETEHHBIX HAa OCHOBAHMM MPABOBOTO PEXUMA, YCTAHOBICHHOIO JIAHHBIM
JIOTOBOPOM, a TAK)KE€ aBTOMATHYECKOTO MPEKPAILCHUs] HHBIX TTpaB U 00s13aHHOCTEM,

eclM OHM He ObUM peanu3oBaHbl. CamM TPABOBOM PEXHUM HHIUBHUIYATHHOTO

! CnermakoBa A.B. IIpaBoOTHOIICHNMS COGCTBEHHOCTH CyIpyroB. M., 2004. C. 24 - 25.

? Makcumosnd JLB. bpaunblii njoroBop B poccuiickom npase. M.: M3garensctBo «Ocb-89»,
2003. C. 26.

3 Meickun A.B. Bpaunblii 1oroBop: rpaxaaHCKO-IPaBOBOM T0rOBOP MM JOIOBOP 0COO0OT0 poja
// T'paxnanckoe npaso. 2006. Ne 2. C. 33.
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pPEryJIMpOBAHUS UMYLIECTBEHHBIX OTHOIIEHUN CYNPYrOB HAUYMHAET JIEHCTBOBATH C
MOMEHTA BCTYIUICHUSI OpavyHOro JI0roBopa B CUITy, a IPEKpallaeT CBOe ACHCTBUE U
TOJILKO B OTHOIICHUH Oy TyIIUX UMYIIECTBEHHBIX OTHOILICHUH, U YK€ SKCCYIPYTrOB
¢ MOMEHTA TIPeKpaIeHHs Opakay .

«bpayHplii JOTOBOpP BCEraa SABIKIETCA KOHCEHCYaJIbHOM, Kay3aJbHOU
CIEJIKOW. XOTsI CTOPOHAMH JIEHCTBYIOLIEIO0 OpPavyHOTO J0rOBOpPA MOTYT BBICTYNATh
TOJIBKO CYNPYTH, OH HE SIBIsIETCS (PUAylIUapHbIM JOTOBOPOM, TaK KaK HE MOXET
OBITH MPEKpAIlEH MyTEM OJHOCTOPOHHETO OTKa3a OT €ro MCHOJHEHUs. bpauHbli
JIOTOBOP MOJKET OBITh KakK JBYCTOPOHHE, TaK U OJHOCTOPOHHE OOs3bIBAIOLICH
crenkoiiy’. He CYHIECTBYET W €IMHCTBA MHEHHUI 1O BOIIPOCY OTHECEHHUS JIOTOBOPA
K BO3ME3JAHBIM WM O€3BO3ME3JHBIM cAeNKaM. Tak, M0 MHEHHIO OJHUX aBTOPOB,
OH SBJSETCS OE€3BO3ME3JHON CHENKOW, IOCKOJIbKY HE TMpeArnoiaraeT, 4ro
CYILIECTBYIOT KaKue-T1M0O0 BCTPEUHbIE MMYILECTBEHHbIE 00A3aTENbCTBA CYIPYTOB,
KAKOe-IN00 BCTPEUHOE MpeJoCTaBlIeHHe . JIPyruMH, HAIPOTHB, BBICKA3BIBACTCS
TOYKA 3pEHMs, YTO B OpayHOM JIOTOBOpE BCErJa HMEET MECTO BCTPEUHOE
MMYLIECTBEHHOE MPEIOCTABICHUE, B CBA3M C YEM OH SBJISIETCS BO3ME3IHBIM H
B3aMMHBIM'. ECTh M CTOPOHHHKH TOTO, YTO «K OpAuHOMY JOTOBOPY MOTYT
MIPUMEHSTHCA HOPMBI TPAXKIAHCKOTO 3aKOHOAATENBCTBA KaK O BO3ME3IHBIX, TaK U
0€3BO3ME3HBIX JOTOBOPAX, B 3aBUCHUMOCTHM OT KOHKPETHBIX YCJIOBHH OpavyHOTO
JOTOBOpa»”,

Hawm npencraBnsieTcs, YTO NPUMEHSTh TAKOTO poja KiIacCU(PUKALIMIO CAETOK

B TPAJULMOHHOM CMBICIIE HE COBCEM KOPpEeKTHO. Tak, Hampumep, yCIOBUS

! Tpodumoa I'.A. bBpaunblii [0roBop Kak OCHOBaHHE pETYyJIUPOBAHHUS HMMYIIECTBEHHBIX
oTHoeHui cynpyros // Hotapuyc. 2014. Ne 1. C. 13.

2 CaBenbes J1.b. Cornamenus B cemeitHoit cdepe. M., 2017. C. 18.

> Marseea H.A. [TpaBoBast mpupoga OpauHoro goroBopa no mpaBy Poccuu, YkpauHbl U
benapycwu // Hotapuyc. 2012. Ne 5. C. 32 - 35.

4 Jlesymikun A.H. IlpaBoBoe perynupoBaHHe MHCTUTYTa OpayHoro gorosopa // Poccuiickuii
ropuandecknii xxypHai. 2002. Ne 4. C. 82.

> Yedpanosa E.A. VIMyIeCTBEHHEIE OTHOMICHHS Cympyros: YueGHoe mocobue. M., 2008. C.
116.



21

JIOTOBOPA, MPEAYCMATPUBAIOIINE PEXUM HMYIIECTBA (OTAEIBHOTO WM OOIETro
MMYIIIECTBA), HE YCTAHABIMBAIOT HU IJIATHOTO, HU 0€3BO3ME3/THOTO XapaKTepa.

Ecniu  wucxogutb W3 TOro, 4YTO YyCIOBUS  OpayHOro  JOrOBOpa
MpPeayCMaTpUBAIOT TOJIBKO OE3BO3ME3IHYIO TEpeaady MMYIIECTBa, COICp>KaHUE
OJIHUM CYIIPYrOM JPYTOro, TO €ro CleayeT Npu3HaTh 0e3B03Me31HbIM. Eciin mpaBo
Ha MOJyYEeHHUE ATUMEHTOB CYIPYroM OOYCIOBJIEHO MPEIOCTABICHUEM BCTPEUHOTO
UMYIIIECTBEHHOTO TIpaBa, HanpuMep, Ha TPOXKUBAHUE B OKHIOM JOME,
MpUHAJJISKAIIEM TOJIydaTeIl0 alMMEHTOB Ha TMpaBe JUYHOM COOCTBEHHOCTH, TO
Takol goroBop Oyner ominadeH. Ho 31ech BO3HMKaeT mpobiieMa O HOKPBITHH
OpayHBIM JIOTOBOPOM CJIIETIKU JAPEHUS U APEH/IbI )KUJIOTO MOMEILIEHHUS.

Cynpyru He IMIIEHbl MpaBa 3aKiIoyaTh MEXAy CcOOOH Tpa)IaHCKO-
MPaBOBBIE CHEIKH, U B OITOM Clly4ae OTIAJaeT HEOOXOJAMMOCTh 3aKJII0YaTh
OpauHbIil JOTOBOP Ha BO3ME3/IHbI OOMEH MaTepUaJbHBIMU Ojaramu, Tak Kak 3TH
JIOTOBOPBI YK€ IPEAYCMOTPEHBI TI'PaKIaHCKUM 3aKOHOJATEIbCTBOM. B 3TOM
ciy4yae B cOOTBETCTBUM ¢ NMyHKTOM 2 ctratbu 170 'K P® k cupenke, KOTOpyo
CTOpPOHBI (PAKTUYECKH UMEIIM B BUAY, C YUETOM CYIIECTBA U COACPM AHUS CICIKU
MPUMEHSIIOTCS paBuUja Mo HEl.

B aHrnmiickom npase AOroBOpHI B 00J1acTW OpayHOro U CEMEHWHOTO MpaBa
MPU3HAIOTCS HENEUCTBUTENBHBIMA W HE PETYJIUPYIOTCS OOIIMMHU JOTOBOPHBIMU
npuHiunamMu. CorjaneHue MOXET ObITh 3aKIIOUEHO IMyTeM OOpalieHHs B Cy[a C
XOJIaTaliCTBOM O 3aKJIOYEHUU COTIJIAIEHUSI MEXIy CTOpOHaMH B CyIeOHOM
MOPSIAKE.

CormnacHo AaTCKOMY 3aKOHOJIATEIbCTBY, CYIIPYTd UMEIOT MPABO 3aKIIOUYHTh
OpayHbIil TOTOBOP, B KOTOPOM OHU MOTYT MOJHOCTBIO MJIM YaCTUYHO OMpPENESIUTh
pexxuMm cBoero umyimiectBa. B IlIBenuu Opaunble JOTOBOPBI pa3pelieHbl U

SBJIIOTCSL PACIIPOCTPAHEHHBIM CIIOCOOOM U3MEHEHHS peXrMa 00IEro UMYIIECTBA

CYIIPYTOB.
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B I'epmanuy, MoMUMO YCTAHOBJIEHHOTO 3aKOHOB peXHMa COOCTBEHHOCTHU
CYIIpyroB, Hemenkoe ['paxaaHckoe yllOKEHHE IpeaycMaTpuBaeT [JBa BHJA
OpadHOro JI0roBOpa:

a)  IOJHOE U IPOCTOE pa3fesieHue UMYIIECTBA,;

0)  pexum oOmeit COOCTBEHHOCTH.

Ha mpaxTtuke, pexuM pa3fesbHOIO MMYILECTBA 3aKpeIruisieTcss B OpadHbIX
KOHTPAaKTax dYaile, yeM oOmuid. bpauHblii 10roBop B ABCTpHUM HallpaBJIEH Ha
[IMPOKOE YPEryJUpOBaHWE HKOHOMHUYECKHMX OTHOLICHHH B Opake. B ciydae
pa3Bojia, COTJIACHO aBCTPUIICKOMY 3aKOHOJATEJIbCTBY, UMYILECTBO JOJIKHO OBIThH
pa3zie’IeHO CTOPOHAMHU COTJIACOBAHHO.

Bo ®pannuu nuiib okono 10 % cynpyroB 3akiatoyaroT OpadyHblid JOTOBOP,
OpUYEM TPOUCXOIUT 3TO OOBIYHO TOTJA, KOIJa JeJo Kacaercss OOJIbIIOro
KOJIMYECTBA MMYILECTBA, a TAKXKE IPU IMOBTOPHBIX Opakax. 3aKOHOAATEIbCTBO
XopBaTUM TaKXe€ MO3BOJLIET CyIpyraM BO3MOXHOCTb, IIyTEM 3aKIOUCHHUS
Opa4yHOro JI0roBOpa, U3MEHUThH WJIU MPEKPATUTh YCTAHOBICHHBINA 3aKOHOM PEXKUM
cobctBeHHOCTHU cyTpyroB (B CemelinoM Kojekce 3To Ha3bIBaeTCsI« OTpaHUYEHHbBIN
PEXKHM COBMECTHOW COOCTBEHHOCTH).

OrpaHuyeHus B peryJMpoBaHUU OpayHbIX JOrOBOPOB B XOPBAaTUU CBEICHBI
K MUHHUMYMY, OJIHAKO MPAKTHKa 3aKJIIOYEHHUs] OpayHbIX JOTOBOPOB B 3TOM CTpaHe
HE SIBIISIETCA MOMYJIIPHOM.

B Hupnepnangax, cynpyru 4acTo BCTyHaroT B OpauHble KOHTPAKThI, U3MEHSIS
pexuM o01Ie coOcTBeHHOCTH. B Teuenne mocieanux 50 Jjier, Tak Ha3bIBacMbIC
«COTJIALLIEHUS O B3aUMO3a4YeTe» CTAHOBSTCS Bce Oosiee monysipHeiMu. bonee 75 %
OpayHBIX JOTOBOPOB OTPAXAIOT Takyrk cucremy. Ilapel BcTymaroT B Opak 6e3
KaKoi-1100 00IIel COOCTBEHHOCTH, W B COOTBETCTBHM C JTHUM COTJIAIICHHEM
KOKIBIM TOJ AOXO0Abl 00€MX CTOPOH, IMOCJIE TOr0 KaK pacxXojbl Ha COBMECTHbBIE
BEJICHUSI X03HCTBA OyIyT BBIYTEHBI, OyIyT pasencHbl Ha ocHoBanuu 50/50.

B Pecnybnuke benapych Takke yCTaHOBJIEH PEeXHUM OOLIEH COBMECTHOU

COOCTBEHHOCTU CYIPYrOB, KOTOPBI MOXET OBITh HCKJIIOUEH WM HU3MEHEH
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Opa4HbIM AOrOBOPOM. UTO KacaeTcsl MPaKTUKH 3aKJII0YEHHs] OpauHbIX TOTOBOPOB B
benapycu, cratuctuka CBUAETEIBCTBYET O TOM, YTO KOJMYECTBO 3AKIFOUYEHHBIX
OpayHBIX JOTOBOPOB YBEIMYHUBAETCS B MTOCIEIHUE TOJIBI.

[lonBoast WTOr, JOTOBOPHOE PETYJIMPOBAHME OTHOLIECHUM CyHpYyKEeCKOU
coOCTBEHHOCTH B 3anaHoi n BoctouHoil EBporie moka3pIBaeT SBHYO TEHACHIIUIO
K pa3fieJICHUIO CYTPYKECKOH COOCTBEHHOCTH.

B coorBerctBum ¢ myHkTtom 1 cratbu 1408 I'pakIaHCKOTO YJI0XKEHUS
I'epmannu( nmanee-I'TY) cynpyrm B OpadyHOM JOTOBOpE MOTYT PETyIUPOBAThH
TOJIBKO MMYILECTBEHHBIE OTHOILICHMS, YTO TAKKE XapaKTEpHO I POCCUHCKOIO
cemeiiHoro mpaBa. OgHako B l'epMaHuMM 3HAYUTENLHOE BHHMAaHHUE YJIEISETCS
CyOBEKTUBHOM M OOBEKTUBHOM CTOpOHAM OpayHOro AOroBopa, 00Ias OILIEHKa
KOTOPBIX SIBJSIETCS pELIAOLIEH MPU ONPEIEICHUU €ro HENEUCTBUTEIBHOCTU. JTO
SBJICHHE OOYCJIOBJIEHO HAJUYHEM CyIeOHOTrO KOHTPOJIS 33 COJIep)KaHUEM OpadHbIX
JIOTOBOPOB.

Bor npumep u3 Hemeukoro wucrouyHuka. Cynpyr He y4yacTBOBal B
NeperoBopax, NpeaIecTBOBABIINX 3aKIIOUEHUI0 OpayHOro aorosopa. Kpome toro,
OHa HE MMeJla HUKaKOro OTHOIIEHMSI K COCTaBJICHMIO I0TOBOPa, €r0 MPOEKT HE ObLI
NpEeNoCTaBleH €Wl [0 3akiatoueHus. bpauHblii goroBop ObUT 3ayuTaH BCIyX
HOTapUyCOM, TMOJIUCAHHBIM CYIPYroM, HO y Hee He ObUIO BO3MOXHOCTU
IIPOYUTATH €r0 JIUYHO.

B npouecce HoTapuanbHOW NOJATOTOBKU U 0(hOpMIIEHHS] OpavyHOTO I0rOBOpa
ee peOEHKy ellle He MUCMOJHMUIOCh 1 Mecsa, Mo3ToMy Cymnpyra TOpPONUJIach Kak
MOXHO CKOpE€e€ YIOCTOBEpUTHh JOKyMEHT. B ciywae Takoro npeduimra c
CYOBEKTUBHOW CTOPOHBI OTKa3 OT cojepxaHus( alMMEHTOB) B Ciy4ae OOJIC3HH,
OCOOCHHO C YYETOM BBICOKOTO paHra Ha OOBEKTHUBHOW CTOpPOHE, MO MHEHUIO
HEMELKHUX IOPUCTOB, MPUBOAUT K OE3HPABCTBEHHOCTH M HEACHCTBUTEIBHOCTU

OpayHOTO OTOBOpA.
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JlaHHBI TIpUMEp TOKAa3bIBAET 3HAYMMOCTh HE TOJIBKO COJAEpKATeIHHOU
(0OBEeKTHUBHOM) CTOPOHBI OTOBOPA, HO M CUTYaIlUH, YCIOBHM, TPU KOTOPHIX OH
ObLT 3aKTOUeH( CYOBEKTUBHAS CTOPOHA).

Cornamrasic ¢ MEeHHEeM A.B. MbICKMHa, YTO MPaBOBOM MPHUpPOAE OpadHbIX
JIOTOBOPOB «HE TaK YK M Uy)KJIa HEMaTepUAIbHOCTh, U B OpayHbIC TOTOBOPHI TIPH
cOOMIOICHNN psia TpeOOBaHUI BCE-TaKM MOTYT OBITh BKJIIIOYCHBI HEKOTOPHIC
YCIIOBHS C HEMATEPHATBHBIM COIEPKAHMEM» —, [I01araeM MHTEPECHBIM OTMETUTh
yCJIOBHSI OpaqHOTO JTIOTOBOpPA, MPEACTABICHHOTO B KauecTBE 00pa3iia B HEMEIKOM
Iopuandeckoil nuteparype. Tak, B nmpeamOyiie OpayHOro J0roBopa Mpeiaraercs
JETANbHO W3JIaraTh JUYHBICE OOCTOSTENBCTBA, HE SBIISIONIMECS FOPHINYECKH
HeoOXxoauMbIMA. [10 MHEHUIO aIBOKATOB, 3TO MOYKET UMETh 3HAUCHHUE MPHU JTFOOOM
MOCJIEYIONIEM Cy/Ie0HOM paccMOTpeHUH OpadHoro noroBopa. Hampumep:

- CBEIICHUS O MPO(GECCHOHATBHON AEATEILHOCTH CYIIPYTOB,

- WX JOXOMABI, JOJITH, YK€ CYIIECTBYIOIHE 00s3aTeIhCTBA I10
aMMEHTaM U T. 11.;

— COCTaB UMYIIECTBA,;

— JUYHBIE  OOCTOSTENhCTBA, TAaKWE  KaK  HATWIUE/OTCYTCTBHE
OEpeMEHHOCTH, HaJu4ue JeTei, 00JIe3HU;

— JTanbpHeiIee IJIAaHUPOBaHUE JKU3HU, HANpUMep, CHUTyalus ¢
3aHITOCTBIO, JKEJIaHUE UMETH JICTEH;

— HaxXOXKJIEHUE TPOeKTa OpayHOro JOrOBOpa B PACHOPSHKEHUU CTOPOH
Oonee NBYX HeAENb, 4YTO CBUJIETEIBCTBYET O JOCTaTOYHOCTH BpPEMEHU Ha
O3HAKOMJICHHUE C €T0 COJIEPIKAHUEM.

[Tomaraem, 9TO pEKOMEHIAIMA HEMEIKHUX aJBOKAaTOB CTOWUT IPHUHATH K
CBEJICHUIO.

Bo-miepBeIX, yKa3aHHBIC TIOJIOKCHHSI HE  yCTAaHABIMBAIOT  JIMYHBIC
HEUMYIICCTBEHHBIC  OTHOIICHWS  CYNpPyroB, 4YTO  HE  TIPOTHBOPCUHT

3aKOHOAATCIIbCTBY.

! Mbicknn A.B. BpauHsiit TOroBop B CHCTEME POCCHIICKOT0 4acTHOTO mpasa. M., 2012. C. 114,
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Bo-BTOpBIX, HE UCKIIIOUYEHO, YTO MOAPOOHOE OMHMCAHHE CTaTyca KaxJAou W3
CTOPOH OpayHOIO JI0roBOpa MOMKET MOJIOKHUTEIBHO MOBIUATH HA OCO3HAHHOCTh
CTOPOHBI, 3aKJIIOYAIOLIEd JTOT JIOTOBOP B  COCTOSIHUM  IPHUBS3aHHOCTH,
BITIIO0JICHHOCTH.

B-TpeTpux, nis npu3HaHHS OpayHOTO JAOTrOBOpPA JIEWCTBUTENIBHBIM Ba)KHO
OTCYTCTBUE JUCKPUMHUHALUK OJHOTO W3 CYNPYroB, YTO OYEBHUJIHO IMPU HAIWYUU
BBILICIIPUBEICHHBIX YCIOBUH.

B HEKOTOpBIX cCiy4yasx B HEMEUKHX OpayHbIX JOrOBOPAax BBIACIAIOT
OTIENIbHBII IyHKT, MUMEHYeMbIl «mpodeccuoHanpHas cutyauus». Hampumep,
IPOIHKCHIBAETCA, UYTO CYNpPYr pabOTaeT MOAPAIUYMKOM, SBISIETCS €IUHCTBEHHBIM
aKIIMOHEPOM W YIPABISAIOMIMM JIUPEKTOPOM KOMITAHHMH, 3apETUCTPUPOBAHHON B
TOPrOBOM peecTpe palloHHOro cyna. Kpome TOro, oH SIBISETCS €IMHCTBEHHBIM
BJIAJEJIbLIEM JKUJIOTO JI0Ma, UCIIOJIB3YEMOTO CYIIPYTaMHu.

Cynpyra 3akoHunIa 00y4eHHe B KaUeCTBE BOCIIUTATENS AETCKOrO caja, HO B
HacToslee BpeMms He paboTaeT mo npodeccuu Mo MPUYMHE yXOJa 3a OOIIHMMHU
neteMu. [Imanupyercs, 4To cynpyra BbliiieT Ha paOOTy Ha YCIOBHUSAX HEMOJIHOIO
pabodero AHs, KOrja JE€TH JOCTUTHYT JAEBSTHJIETHErO BO3pacTa, a I03Ke Ha
YCJIOBUSIX MOJHOTO padodyero JHsA, Korjaa JAeTsM ucnoiaHutcs 15 ner. Bosnbiie
JIETEN CynpPyry HE TIAHUPYIOT.

[lo MHeHUIO aBTOpa BBHIIICOOO3HAUYEHHOTO MPOEKTa JI0rOBOpa, MPOSICHEHHE
JUYHBIX  OOCTOATENBCTB, CTPYKTYphl HMMYIIECTBA U  IPEANoIaraeMoro
IUIAHUPOBAHMSI CEMBH, a TAaKXE HUX BOCHPOU3BEACHUE B HOTAPUAIBHOM aKTe
HEOOXOAMMBI I JalbHEHIIe OUEHKH (DAKTUUECKOTO pa3BUTUS OpayHbIX
OTHOUIEHUH MO0 CpPaBHEHUIO C OOCTOSITENIbCTBAMHM Ha MOMEHT 3aKJIIOUYEHUs
JIOTOBOpa, YTO IOMOXET YCTaHOBHUTHb €ro HeAeHCTBUTENbHOCTh. HeoOxomumo
OTMETHUTb, YTO BCE YKAa3aHHBIE 3JIEMEHTbl OTHOCATCA K CYOBEKTHBHOMY acCHEKTy
noroBopa. Takum 00pa3oMm, OHU MOAJIEKAT OLIEHKE MPU CyAeOHOM KOHTPOJIE €ro

HEJEUCTBUTEIHLHOCTH.
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Jlist Gosiee TOJIHOrO TOHUMAaHUSl COJEPKaHUS CYOBEKTHBHOIO acCIeKTa
OpayHOTrO I0rOBOPA BHIACISAIOT CIEAYIONINE JIEMEHTHI:

1) ¢ TOYKM 3peHHS OOBCKTHBHOTO aCIEeKTa CISAyeT MPOBEPSTH
3HAYMMOCTh YCJIOBHM JOTOBOpa, OT KAKUX MPaB CTOPOHA OTKA3bIBACTCS U KAKUE €€
MpaBa OrpaHUYMBAIOTCS;

2) C TOYKU 3pEHUs CYObEKTUBHON CTOPOHBI MPEXK/IE BCEr0 HEOOXOAUMO
ONPENENNUTh 1Iehb U MOTHBBI JIOTOBOpPAa M BO3MOXKHOE HEPABEHCTBO, MPOBEPUTH
JIOTOBOP Ha COOTBETCTBUE TUIIOBBIM CTAH/IAPTHBIM TPEOOBAHMSIM, B YHACTHOCTHU:

— JIOCTaTOYHOE BpeMs ISl MOJATOTOBKH IPOEKTa JIOrOBOpPa, C KOTOPBIM
CTOPOHBI JIOJIKHBI OBITh O3HAKOMJICHBl KaK MUHHUMYM 3a JIBE€ HENENH, a TaKkKe
pazyMHasi IpoI0KUTEILHOCTD NIEPETOBOPOB;

— COOTBETCTBYIOIIAss W CIHOpaBEIMBas IMpolLeaypa HOTapHaIbHOTO
o opMIICHHUS;

— CTOPOHBI  JIOJDKHBI ~ OBITh  MPEAYNpPEexACHbl O HE0OXOAUMOCTH
HE3aBUCUMOM  IOPUIWYECKOM  KOHCYJIbTallUM, [0  KpallHeh  Mepe B
3aTPYJHUTEIBHBIX CUTYAIUsX;

— HEpaBHas TMO3WIMS CTOPOH WIM CUTyaluus JaBieHus. JoroBopsl,
3aKJIIOUCHHBIC HETOCPEACTBEHHO Tepe/] BCTYIUICHUEM B Opak WM IO/ JaBJICHUEM
pacTopkeHusi Opaka («JIOroBOpbl B TOCJEIHIOI MHUHYTY»), TpeOyrT 0co00ro
BHUMaHM. TeM He MeHee >KeJaHWe Cynpyra BCTYNHUTh B Opak WIHM MPOJIOJDKATH
XKUTh B OpaKe TOJIbKO MPHU YCIOBUM 3aKIFOUEHUS OpayHOro JOrOBOpa camo 1o cede
HE CO3JAa€T CUTYALHIO JJIsl IPYTOro Cynpyra, u3 KOTOPOl MOXKHO CI€JIaTh BBIBOJ O
TOM, YTO MOCIETHUNA HAXOAUTCS B MOTYMHEHHOM TOJIOKEHUU;

— 0COo0bIe CHUTyallUM. Hampumep, OEpeMEHHOCTb, HE TOBOPAIIMN Ha
HEMEIIKOM SI3bIKE MapTHEP, ocobast cutyanus Hyka6l. OCOOEHHO aKTyallbHO, KOT/1a
3aKJIIOYAIOTCA JOTOBOPHI C OEpEeMEHHBIMHU SKEHIIMHAMU. Jlake mpu TaKux
00CTOSITENIHCTBAX 3aKJIIOUCHHBIH OpayHbI JIOTOBOP MOXKET OBITh HM3MEHEH
ctopoHamu. OIHAKO CUTyalusl YKa3bIBA€T HA HEPABHYIO MEPETOBOPHYIO MO3ZUIIUIO

H, CJICA0BATCIbHO, HA HCPABCHCTBO IIPHU 3aKIIOYCHHHN O0roBOpa. HOC—)TOMy TaKkou
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JIOTOBOP JOJKEH OBITh MOABEPTHYTK YCHUJIEHHOMY CyneOHOMY KOHTPOJIIO
coJlepKaHus». DTO OCOOEHHO BaKHO, €CIM OepeMeHHas KEHIIMHA IOCTaBJCHA
nepea BEBIOOPOM, BBIMTH 3aMYK U 3aKITIOYUTh OpavyHbBIN TOTOBOP WJIM HE BBIXOJIUTH
3aMyX U poauTh peOeHka BHe Opaka. [l HEeroBOpsIIEro Ha HEMEIKOM SI3bIKE
napTHEpa JOHKEH OBITh JOCTYINEH MUChbMEHHBINA TIEPEBOJT OPAaYHOTO JOTOBOpA HIIN
o KpailHel Mepe BO BpeMs MPEABAPUTENBHOrO0 OOCYKACHHS W HOTAPHAIBHOTO
YIOCTOBEPEHUS JOJIKEH MPUCYTCTBOBATH CEPTU(HUIIUPOBAHHBIN MEPEBOTUHK;

- JTr00bIe  O0COOBIE YCJIOBHSI, KOTOPbIE HMMEIOT 3HAUYCHHE: HampuMmep,
TICUXMYECKOE 37I0POBHE CTOPOH, aAJIKOTOJIbHAS HJTM HAPKOTHIECKAsT 3aBUCUMOCTD,

— BBIPKEHHASI COLMAIbHAS U DKOHOMUYECKask 3aBUCUMOCTh B TPYOBBIX
OTHOIIIEHUSAX C CYNPYTrOM CTapIlie IO BO3PaCTy;

- oco0ast HyJJaeMOCTb;

- oOmmiasi  OIIEHKa  JIOTOBOpa  MOXET  CBUJCTEIbCTBOBATH O
0Ee3HPaBCTBEHHOCTH, KOTJa B3aUMOJCHCTBHE OOBEKTUBHBIX U CYOBEKTHBHBIX
ACTIEKTOB OYEBH/IHO HATIPABICHO HA OJHOCTOPOHHEE YIIIEMIICHHE IPAB CYMpyTa .

HemanoBaxHnyio poab B mporecce odopmiieHHs OpadHbIX JIOTOBOPOB
UTPAIOT HOTapuychl. [loaTOMy HM peKOMEHIyeTCs TIIATeNbHO COO0IaTh
TpeOoBaHUsI HOTapUadbHOM Tpoleaypsl. B mpenenenTHoi npakTuke BepXoBHBIM
dbenepanbHbIi CyJ B CBOEM pelleHHMH O Opaunbix pgoroBopax ot 15.03.2017
HACTaWBaJl HA TIO3WIMM O PEIIAIONIeM 3HA4YCHUH CYOBEKTUBHBIX YCIIOBUU
noropopa. Tak, Beicmmii oGmactHol cyn bambepra TmpuHSI pelieHue o
HEJICHCTBUTEILHOCTH OpavHOro JOTOBOpa HAa ocHoBaHuu § 138 I[TY.

B Opaunom poroBope ObUT YCTaHOBJIEH pa3/eiibHBIA PEXUM HMYILIECTBA
CYNPYTOB, HMCKIIOYAINCH COJEpKAHUE Cylpyra IOcCje pacTopKeHusi Opaka, 3a
UCKITFOUCHHUEM ITOICPXKKH 110 YXOAY 3a JICTbMH, BIpaBHUBAHKE IICHCHOHHBIX ITPaB
, @ TAK)KE€ CTOPOHBI OTKA3aJMCh OT B3aUMHBIX 00s13aTenbeTB. [Ipu aToM BepxoBHBIit

dbenepanbHBI CyA coOTJIacKiICs C OOIIed OIEHKOH, CHeNaHHOW B peIICHUU

! Ipasxmanckoe ynoxenne lepmarnu (ITY) ot 18 aBrycra 1896 rona
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aneJuIAlid, OCHOBAHHOW HAa OLEHKE OOBEKTUBHBIX M CYOBEKTHBHBIX YCIOBUUN
JIOTOBOpPA, COTJIACHO KOTOPOM JOTOBOP HapyIlIaeT HOPMbI HPAaBCTBEHHOCTH.

[Ipeanonoxxenne BepxoBHOTo QeaepanbHOTO Ccyda O CyOBEKTHBHOM
HEPABEHCTBE OCHOBAHO HAa KOHKPETHOW MPOIEAYpE HOTAPUAIBHOTO 3aBEPEHUS, B
YaCTHOCTH Cylpyra HE Yy4YacTBOBaJla B pa3padOTKE HOTAPUAIBHOIO MPOEKTa
JIOTOBOpa, KOTOPBIM MO CYHIECTBY OCHOBBIBAJICA HAa YKa3aHUSIX MaTEepu MYXKa;
Cynpyra He moJiy4ajia MpOEKT JOTr0BOpa B IAThl €r0 MOJATOTOBKH U HOTAPUAJIBLHOIO
3aBEPEHMSI; JIMYHBIE TOCIECTBUAS OPAYHOr0 KOHTPAKTA ObLIM HENPO3PAYHBIMU IS
CYIIPYTH, MOCKOJbKY OpauHbIil JOroBOp ObUI OIIEHEH KaK 3JEMEHT «Iepefadu
NPEANpUATUS ChIHY», Cylpyra olllyllajia HEKOTOPO€ JaBJIEHWE B MPUCYTCTBUU
CBOETo peOeHKa BO BpEMsI HOTApUAIBHOTO YOCTOBEPEHUS.

Taxoke U1 IpeOTBPAILEHUS MOCIEIYIOIIEr0 BO3paXXeHUs 00 YIIEMIIEHUN
paB CTOPOH JOrOBOpa M B LEISAX MUHUMHU3ALMU OTBETCTBEHHOCTH HOTapUYCOB
npUMeyaTesIeH IpuMep OpayHOro JOroBOpa, B KOTOPOM IMpelaraeTcsl yKa3blBaTh
JAThl IOJYYEHUS CTOPOHAMHU MPOEKTAa JOTOBOPA M BCTPEYM C HOTapUyCOM, Ha
KOTOPOM CTOPOHBI MOTYYHIH MOAPOOHYIO KOHCYJIBTALIHIO.

Taxum 006pa3oM, CTOPOHBI MOATBEPAKAAIOT, UTO MPOEKT OPauHOTo JOTOBOpa
UMU  JETAJbHO paccMOTpeH U mpoaymaH. UYtoObl H30€xaThb PHUCKOB
OTBETCTBEHHOCTH aJIBOKaThl PEKOMEHAYIOT HOTApUyCcaM MUCBMEHHO YBEIOMJISTh
CTOPOHBI OpavyHOTo J0rOBOpa O HEJOCTaTKaxX BHIOPAHHOTO MMM MMYILECTBEHHOTO
pexuma.

B 3akmroueHue XoTenoch Obl OTMETUTh, YTO MpeajiaraéMble HEMELKHUMHU
IOpPUCTAaMU YCJIOBHSI OpaydHbIX JOTOBOPOB, OE3yCIOBHO, HE OECCIOpHBI. YKa3zaHue
OOIIUPHBIX OOCTOATENIBCTB 3aKJIIOUCHHUS OpayHOro JO0TrOBOpa B €ro TEKCTe
coryiacyeTcsl ¢ peanu3aluel mpuHIMna cBoOoasl noroBopa. Ilomaraem, yro asns
POCCUHCKON FOPUANYECKON MPAKTUKK OYJET MOJIE3HBIM PaCcCMOTPEHHE HEMEIKOTO
npaBoBoro omneita. Hampumep, Hopma [TY B 4YacTu TOJBKO HMMYIIECTBEHHOIO
Xapaktepa OpadHbIX JOTOBOPOB COBIMAJAET C poccuiickoi HopMmoit CemeitHOro

kojsiekca PO (cr. 40).



29

Boigenenue 0OBEKTHMBHOW M CYOBEKTHBHOW CTOPOH OpayHOro J0roBOpa
NO3BOJIUT 3(PPEKTUBHO ONPEAENATh €ro HeAeHCTBUTENbHOCTh. Kpome TOrO,
COOJIIOJIEHNE CTOPOHAMU CYOBEKTUBHOI'O acleKTa OpayHOro JAOroBOpa TOJIBKO B
UCKJIIOYUTENBHBIX CIIy4asiX MOXKET NPUBECTH K HAPYLUICHUIO HPABCTBEHHOCTH U K
HEJEHCTBUTEIBHOCTH JOrOBOpa. BelneneHue 1enei, MOTHBOB, CIa0bIX CTOPOH
OpayHOro J0roBOpa U HHBIX OOCTOSITENBCTB IOMOXKET IPABUIIBHO OLIEHUBATH
HEPAaBEHCTBO MO3UILMH CyPYyTOB.

CoBpeMeHHbIE MOIXO0bl K ONPEAEICHUI0 Opaka M CEMEMHBIX OTHOLIEHUI.
HecMoTpst Ha COXpaHSIOLIYIOCS PEaTbHOCTh 3KOHOMUUYECKON YSI3BUMOCTH JKECHILNH
B CEMbE M Ha PBIHKE TpyJa, CYIIECTBYET TEHACHIUS K TOMY, YTO MOJIOAOE
MOKOJICHHE UMEET MHOE BUJICHUE PETYIMPOBAHUS OpauHO-CEMENUHBIX OTHOIICHUM.
Pe3ynpTaTel UCCIEN0BaHUN HA 3Ty TEMY IOKA3bIBAIOT, YTO pa3/€ICHUE JOMAIIHUX
00s13aHHOCTEN U 00SI3aHHOCTEN MO BOCHHUTAHUIO AETE MpeTeprneBaeT U3MEHEHUS.
[To MHEHHI0O HEKOTOpBIX YYEHbIX, TEHACHLUA K OOJbIIEMY KOJIUYECTBY
COYKUTEJIbCTBYIOUINX Tap SIBJISIETCS 4acThbio Oojiee HIMPOKOM TEeHAEHLIMU K Ooee
pPaBHOMY pa3JIEJICHUIO JAOMAIIHEro Tpyaa. TakuMm oOpa3oM, MOKHO CKa3aTb, YTO
KJIACCUYECKAsl HUJICOJIOTUS TPAIULHOHHON CEMbY MPETEPIIEBAECT N3MEHEHUSI.

OpnHako TpyJHO MPEACTaBUTh ce0e OpayHbIil COI03, TOJIHOCTHIO OCHOBAHHBIM
Ha paBEHCTBE, ABTOHOMHUM W HE3aBUCUMOCTH. (COOTBETCTBEHHO, KOHUEHIUS
pexxruMa OOILIero MMYIIecTBa CYNpPyroB IMPEACTaBIsETCS CErojHs Haubosee
aJlCKBaTHOM CHCTEMOW. DTO CBS3aHO HE TOJBKO C TEM, 4YTO 3TO HambOoice
pacnpoCTpaHEHHasi CUCTEMA MMYIIECTBEHHOIO OTHOILIECHHS, HO M KaK <JIydllee
pELIeHNE» COBPEMEHHBIX MPOOJIEM, TAKMX KaK (PAKTUYECKOE HEPABEHCTBO MYKUHMH
Y KEHIIUH B CEMbE.

AHamn3 HOpM ['paKIAHCKOTO TPOLECCYanbHOro Kojekca' B 9acTH,
Kacarouieiicss mpu3HaHusd TpakIaHWHA HENEECIOCOOHBIM, MOKa3all, YTO IMPAaBOM

oOpamieHrsi B CyJ O TMPU3HAHUHM TPaKJaHWHA HENIeeCoCOOHbIM 00amaer

! ['paxnanckuii nporeccyanbHblil kojekc Poccuiickoit @enepanyu ot 14 HosOps 2002 r. Ne
138-@3 // C3 P®. 2002. Ne 46. Cr. 4532.
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JIOBOJIbHO Y3KHUW Kpyr JIMI, @ UMEHHO YJIEHBl CEMbH, OJM3KHE POJACTBEHHUKH,
OpraHbl OMEKU U TOIECYUTENHCTBA U MEAULMHCKUAE OPTaHU3allMM, OKa3bIBAOLINE
MCUXUATPUUYECKYI0 TMOMOIIs. Mcxoass M3 3TOr0 HE MCKIIYEHO HAIWYHE
3aMHTEPECOBAHHOCTH JIMI] B OTCYTCTBUHU PEIICHUS CyJla O IPU3HAHUU Tpa)KJaHWHA
HEJICECIIOCOOHBIM, HAPUMED, JIJIS 3aKITF0YCHHS C HUM OpadyHOTo JI0TOBOpA.

Mb1 mnonaraeM, 4YTO [JJs TOJHOLUEHHOW 3alllUThl HMMYIIECTBEHHOTO
MOJIOKEHUST TPaXK[aH, UCKIIOYEHUS CIIy4aeB 3aKIIOYEHHUS OpayHbIX JOTOBOPOB,
CTaBAMUX (GaKTHICCKH HEACECTIOCOOHOTO TPaXKTaHNHA, HO HE PU3HAHHOTO TaAKUM
[0 pEUIEHUI0 CyAa, B KpailHe HeOIaronpusiTHOe MOJOKEeHUE, HEeO0OXOAUMO
3aKpenuTh Ha 3aKOHOJATEILHOM YPOBHE MEXaHU3M MPOBEPKH HOTAPUYCOM
JI€€CIIOCOOHOCTH IPaK/IaH.

BBugy Ttoro uro HoTtapuyc He OOJagaeT IOPUAMYECKUMHU IpaBaMHU U
HEOOXOMMON KOMIIETEHIIMEW JJisl MPU3HAHUS TpakJIaHUHA HEIEECIOCOOHBIM,
MpEIaraeTcsl pacliupUTh MEPEUYCHb OCHOBAHUM I MPEJOCTABICHUS CBEICHUM,
COCTAaBISIIOIIMX TOCYJApCTBEHHYIO TailHy, a HMMEHHO IMPEIOCTaBIATh TaKUe
CBEJICHUS MO 3aMpoCy HOTApUYCA.

T.W. 3aifiieBa yTBEpKIaeT, 4YTO BO3MOKHOCTh 3aKII0YaTh OpavyHbIi JIOTOBOP
MOSIBJIIETCS. TAKXKE Yy SMaHCUIIMPOBAHHBIX JIMII B COOTBETCTBUU CO cT. 27 'K PD.
Cornacno ct. 27 I'K P® HecoBepmI€eHHOJETHUM, JTOCTUTIHN MIECTHAAATH JIET,
MOXET OBITb OOBSBJICH MOJHOCTHIO JIEECTIOCOOHBIM, €CIM OH pabdoTaer 1o
TPYyIOBOMY JOTOBOPY, B TOM YHCJI€ MO KOHTPAaKTy, WIM C COTJIacusl pOAUTENEH,
YCHIHOBUTENEH  WJIMA  MOMEYHUTENsT  3aHUMAETCs  MNPEeANPUHUMATEIbCKOM
JESITEIbHOCTBIO.

OObsIBIICHHE  HECOBEPIICHHOJCTHETO  IOJHOCTBIO  J€€CIOCOOHBIM(
AMaHCHUMAIMA) MPOU3BOAUTCS MO PEUICHUIO OpraHa OMEKU W MONEYUTENHCTBA — C
corjjacusi 000MX POJUTENICH, YCBHIHOBUTEJICH WM TMoMNeuuTeNss Jubo Mpu

OTCYTCTBHUH TAKOI'O COTJIaCUs — IO PCUHICHUIO Cyda.
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Ponurenu, yChIHOBUTENM M TONEYMTENb HE HECYT OTBETCTBEHHOCTH IO
00s13aTeNIbCTBAM 3MAHCUIIMPOBAHHOTO HECOBEPIICHHOJIETHETO, B YAaCTHOCTH IO
00s13aTebCTBaM, BOSHUKIIIUM BCIIEACTBHE IPUUMHEHUS UM BpPE/Ia.

C »TOi1 MO3UIMEN CIOKHO COTJACUTHCS, «BEIb B XOJ€ 3MAHCHUIIALIMU PEYb
uaeT o0 OoOpeTeHUH TPaXTAHMHOM HCKIIOYUTENBHO TMIOJIHOM TpaKAaHCKOU
JICECITIOCOOHOCTH, KOTOpas HE paclpocTpaHseTcss Ha JApyrue cdepbl mpana(
YTOJIOBHOE, aJMUHUCTPATHUBHOE, & TAaKXKe CEMEWHOE). DMaHCHUIalMsi HE BJIEYET
aBTOMAaTHYE€CKOIO0 BO3ZHUKHOBEHUS MOJIHOM ceMelHOU neecriocoOHocTu. [loaTomy
JaKe AMAHCUIIMPOBAHHOMY TpakKIaHMHY KakK JJisi BCTYIUICHUS B Opak, Tak W JJIs
3aKJII0YEHUs OpayHOro JOroBOpa COOTBETCTBEHHO HEOOXOAMMO MOJYYUTh
pa3pelieHue OpraHoB MECTHOTO CaMOYIpPAaBJIEHUS N0 JOCTxkeHHs 18-meTHero
BO3pacTay .

B HayuyHOoW JmTEpaType BONPOC O  BO3MOXKHOCTHM  3aKJIHOYCHUS
HECOBEpUICHHOJIETHUMH,  BCTyHNAlOUMMU B  Opak, OpayHOro J0roBopa
CaMOCTOSITEIbHO WIIM TOJBKO C TMHUCHBMEHHOTO corjacusi pomurtenei( nwil, ux
3aMEHSIOMX ), (OPMYIUPYETCS YYEHBIMU B 3aBUCHUMOCTH OT TOTO, KaK OHU JJIS
ce0st OnpeesIoT MPaBOBYIO MPUPOIY JOTOBOPA.

«bONBIIMHCTBO aBTOPOB, ccbliasAch Ha CT. 26 'K PO, ckionsAOTCA K TOMY,
YTO HECOBEPIICHHOJETHUE OT YEThIPHAAUATH JO BOCEMHAAUATH JIET [0
peructpauud Opaka MOTYT 3aKIIOUYUTh OpayHbli JOTOBOP C MHUCHBMEHHOIO
COTJIACHSI POAUTENEN, YCBIHOBUTENEH WM MOTIEYUTENEH.

He nonemusupys OTHOCHUTENBHO MPUPOJIbI OPayHOIo AOrOBOPA, OCTAHOBUM
CBOE€ BHHMMaHuWE Ha ero cyobekTHOM coctaBe. CormacHo cr. 40 CK PO,
coJieprKalllel MOHATHE OpayHOTO JOTOBOPA, CIIOCOOHOCTBHIO 3aKJIIOYUTH OpauHbIN
JIOTOBOp HAJAENAIOTCA CYNpyrm M JMla, BcTymnawromue B Opak. Peubp wupger o

CyObEKTaX CEMEWHOIo IIpaBa, PEATU3YIOIIMX IpaBO Ha BCTyIUIEHHWE B Opak,

! Pamsko B.B. HortapuanbHoe ymocTOBEepeHHE CEMEMHBIX COTJallleHUil Ha MpuMepe OpadyHoro
norosopa // Cynpa. 2017. Ne 6. C. 54.
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ABJIAIOLICECS  IIPEAMETOM  PEryJupOBaHMs  CEMEHWHOIO  3aKOHOJATENbCTBA
Poccuiickoit Gbezlepaum/l»l.

OpHuM U3 HanboJiee TUCKYCCHOHHBIX BOIPOCOB MPH 3aKIIOYEHUs OpayHOro
JIOTOBOpa CErofHs OCTAE€TCS BONPOC O BO3MOYKHOCTU 3aKIIOYEHHs] OpayHOro
JIOTOBOPA MO JIOBEPEHHOCTH. 3aKIOYEHUE OpavyHOro J0roBOpa IO JOBEPEHHOCTU
IIPSIMO HE 3aIPEIIEHO HOPMaMH CEMEMHOI0 3aKOHOIATEIIbCTBA.

Bompoc o0 TOM, BO3MOXHO JM 3aKJIIOYeHHE OpadyHOro JOroBopa uepes
IPEACTaBUTENS 1O JOBEPEHHOCTH, siBisieTca cnopHbiM. Tak, C.O. Jlo3oBckas
II0JIAraeT 3TO BO3MOXKHBIM I10 HOTapHAJIBHO YAOCTOBEPEHHON JOBEPEHHOCTH,
MIOCKOJIbKY OpayHblil JOTOBOpP PpETYJIUPYET HCKIIOYUTENBHO HMYIIECTBEHHbBIE
OTHOUIEHUS MEXAY Cylpyramu.

Tpetbst rpynna aBTOpPOB MOJIaracT HEBO3MOXKHBIM IIEpelady IPEICTaBUTEITO
IIPaBOMOYMI MO JOBEPEHHOCTH Ha 3aKJIOYE€HHE OpayHOro JOroBOpPA BBUJY €O
0c060r0 INYHOCTHOTO XapakTepa °. JI.B. MaKkCHMOBHY CIIPaBE/UTHBO yKa3bIBAET Ha
SIPKO BBIPKEHHBIH TMYHOCTHBII XapaKTep GPavHoro 0roBopa’.

HeobxoauMo OTMETUTh, YTO HAa CETrOJHAIIHUN A€Hb OOJBIIMHCTBO YUYEHBIX
HOJICPKUBAET MO3UIUIO, COTJIACHO KOTOPOM BBHJY OCOOEHHOCTEH OpayHOro
JIOTOBOpPA €ro 3aKJIFYEHUE IO JOBEPEHHOCTH HEBO3MOXKHO.

Tak, C.II. I'pumaeB cuuTaer, 4TO, «Y4YUTHIBAs JIMYHO-IOBEPUTEIbHBIN
XapakTep OTHOIIEHWH MeXAy CTOpOHaMH OpayHOro JI0roBOpa MpH  €ro
3aKJIIOYEHUH, HEOOXOAMMO JMYHOE MNPUCYTCTBUE CTOpoH». llomaraem, yTo B
cootBeTcTBUM C M. 4 cT. 182 'K P®D Opaunbiii 10roBOp OTHOCHUTCS K CHEIKAM,
KOTOPBIE TI0 CBOEMY XapaKTEPy MOT'YT ObITh COBEPILIEHBI TOJIBKO JIMYHO.

OCHOBBIBasICb Ha COBPEMEHHOM IMPUMEHEHHUS HOPM, PErIaMEHTHPYIOLIUX

3aKJIIFOYCHUC 6paqH0r0 A0T0BOpa, HCO6XOI[I/IMO OTMCTHUTb, 4YTO CCIrOAHA

! bykmmua C.B. 3akmodenne OpadyHOro JOTrOBOpa HECOBEPIICHHOJETHUMHM, BCTYMAIOIIUMHU B
Opak kak anmeMeHT neecriocoonoctu // Horapuyc. 2014. Ne 6. C. 11.

? Muennuuesa JL.M. CemeiiHoe npaso. M., 2007. C. 225.

¥ Makcumosuy JLB. Bbpaunslit noroBop (koHTpakT). [IpaBoBBIE PEKUMBI UMYIIIECTBA CYIPYTOB.
M., 2001. C. 10 - 11, 48.
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HOTapUyCcaMu HEPEAKO NPUHUMAETCS PELICHHE O HOTAPUAIBHOM YIOCTOBEPEHUHU
OpayHOTro 10rOoBOpa MO JOBEPEHHOCTU CTOPOHBI.

B cwny ckazanHoro cumrtaem HeoOxomumbiM momnoiHUTH cT. 41 CK PO
OyHKTOM 1.3 cleayromero coaep:kaHus:« 3akioueHue OpayHOro J0roBopa IO
JIOBEPEHHOCTH HEBO3MOKHOY.

B 3akioueHne HEOOXOJUMO CKa3aThb O TOM, YTO MpPH HECOOTBETCTBUU
rpaxkjaaH TpeOOBAHMSIM, YCTAHOBIEHHBIM K CYOBEKTHOMY COCTaBy OpadyHOro
JIOTOBOpa, HOTApUycoM OyIeT MPUHATO pelieHne 00 OTKaze YIOCTOBEPECHUS
Opa4yHOro A0roBOpA.

Ha mnpakTuke CI0XKHO NPEACTaBUTh TaKyl CHTYalUl0, MPU KOTOPOH
HOTapUyC BBIHECET IOCTAHOBJIECHHE 00 OTKa3e B COBEPIICHHH HOTapHAIBHOIO
JIEUCTBUSL B CBSI3M C TE€M, YTO 3a COBEPIICHHUEM TaKOro JICHCTBUS OOpaTHIICS
HEJIEECIIOCOOHBIN rpaXkIaHUH.

B cBia3u ¢ oTcyTcTBHEM HEOOXOIMMBIX [UJIsl TMPU3HAHUS Tpa)KIaHUHA
HEJICECIIOCOOHBIM FOPUINYECKHUX MPaB U KBATU(PUIIMPOBAHHBIX 3HAHUN B 00JIacTH
MEJUIMHBI, a TAK)KE BBUAY 3aKPEIUICHHOTO Ha 3aKOHOJIATEIIbHOM YPOBHE Ipoliecca
MPU3HAHUA TPaKIaHUHA HEIEECTIOCOOHBIM, TIPH YJIOCTOBEPEHHUH JI€ECTIOCOOHOCTH
rpaXKJaHuHA HOTapUyC PYKOBOJICTBYETCS MPE3YMIILHEH  J1€ecoCOOHOCTH
rpaxaaHuHa, ycraHoBlieHHOM cT. 21 'K P® wu cBsi3aHHOW C JOCTHXKEHHUEM

COBEPILICHHOJICTHS.
1.3 Conepxanue, moHsATHE U (hopMa OpavHOTO TOTOBOPA

WNuctutyT Gpaunoro goroBopa Ob1 BBeneH B Poccuu 1 ssuBaps 1995 1., ero
nojoxxeHust 3akperuieHsl ¢r.256 'K P® u crateeit 40 CK P®. OcHoBHas 3agaya
COCTOMT B pacClpeieSIeHUH UMYIIECTBA CYNPYrOB U BO3MOXKHOCTH pacipeacieHus

1
0co00ro pPeXKumMa €ro UCIoJab30BaHUA 110 O6OIOI[HOMy COTIJIaCHIO.

! IymoBa K. A, CupmopoBa C.B. bpausbslli J0roBOp: OCHOBHBIE AaCHEKTHI, IpPU3HAHHUE

HEJIeHCTBUTEIBHBIM JI0T0BOpa B cyze // bromnerens Hayku u npaktuku. 2020. T. 6. Ne8. C. 222-
225.
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BbpayHbiM 1OrOBOpPOM NpHU3HAETCSA COTJAIIEHUE JIMII, BCTYMAIONIMX B Opak,
WIM  COTJIALICHWE CYNPYroB, ONpENeNsIoniee MMYIIECTBEHHbIE IpaBa U
00513aHHOCTH CYIpPYToB B Opake U (WIK) B CIIydae €ro pacTOp>KEHUsI.

bpaunpiii 70roBOp MOXET OBITH 3aKIIOUYEH KaK JI0 TOCYJapCTBEHHOM
pEerucTpaliy 3aKiIoueHus Opaka, Tak U B JIto00€ BpeMs B mepro] Opaka.

bpaunsiii g0roBOp, 3aKIIOYEHHBIH 1O TOCYAAPCTBEHHOW pPETUCTPALUU
3aKII0YeHus: Opaka, BCTyMaeT B CHJIY CO JHS TOCYJAapCTBEHHON perucTpanuu
3aKJIIOYCHHUS Opaka.

bpaunsiii goroBOp 3akioyaeTcss B MUCBMEHHON ¢GopMe W TOJJIEKHUT
HOTApHAIBHOMY yI0CTOBEPEHHUIO.

bpaunbiM JOTOBOPOM CyHpyru BIpaBe U3MEHHUTHh YCTAHOBICHHBINM 3aKOHOM
pexuMm coBMmecTHOU coOctBeHHOCTH (cTtathsi 34 CK P®), ycraHOBUTH PEXHUM
COBMECTHOM, JOJICBOM WM pa3lielibHOW COOCTBEHHOCTH Ha BCE HMYIIECTBO
CYINPYTOB, HA €r0 OT/AEIbHBIE BUIbI UM HA UMYIIECTBO KaXKJOTO U3 CYNPYTOB.

N3 ananuza cyneOHOM MpakTHKK HauOoliee XapaKTePU3YIOUUM MPUMEPOM.
Ilo HameMy MHEHHIO, SBIISIETCS CIISAYIONEe IeT10" .

C.A. obpatuincs B cyn ¢ wuckom k MW.B., mnpocun mnpusHath
HEICWCTBUTEIHHBIM OpayHbIi JOTOBOD, 3aKIroueHHbIN 28.12.2005 r. Mmex 1y HUM U
OTBETYMKOM, B YaCTH OMpEACNICHUs TMpaB COOCTBEHHOCTH Ha KBapTUPY,
MIPOU3BECTHU pa3/ie] UMYIIECTBA, HAKUTOTO B Opake MEXIy UCTIIOM M OTBETUHUKOM,
pU3HATH 32 UCTIIOM MPAaBO COOCTBEHHOCTH HA KBAPTHPY, B3BICKATh B CBOIO MOJIb3Y
pa3HUIly CTOUMOCTHU 1/2 A07M KBapTUPHI IO apecy: U CTOUMOCTBIO KBAPTUPHI TI0
azpecy: B pazMepe pyo.

B obOocHoBaHue 3asBICHHBIX TpeOOBaHMIA CChIIACTCA HAa TO, YTO B TMEPHOJ
Opaka Mexay CTOpoHaMH Oblla TPUOOPETEHA TPEXKOMHATHAs KBapTHPA,
pacnonoxxeHHas 1o azapecy. B HosOope 2005 r. y cTOpoH Hayaiauch KOH(IMKTHI,

HCTCL OBLI BBIHYKJICH CHSATBH KUJIBC U YCXAaTh C MCCTA IMMOCTOAHHOT'O ITPOKHNBAHUA.

! Anemmsiimonnoe omnpeaeneHrue MOCKOBCKOT0 ropoickoro cynaa ot 18 oktsa6ps 2013 r. mo nemny
Ne 11-33703.
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Bocrnonb30BaBIIMCh CIOXKUBILIEHCS CUTYyallMel, OoTBeT4MIla 0OpaTuiach B Cya C
3asiBJICHMEM O B3bICKAHMM C UCTHA aluMeHTOoB. Haxomsce B cTpeccoBoM
COCTOSIHUM OT BO3HHUKIIEH CyneOHOM TsokObI, 28.12.2005 T. mcTer 3akmouni ¢
OTBETUUIIC OpauyHbIil JIOTOBOpP, B COOTBETCTBUU C YCJIOBHUSIMU KOTOPOTO,
€IMHCTBEHHOE MECTO KHUTEIbCTBA MCTIIA - KBAPTHPA MO aapecy: Mebelnb, ObIToBas
TEXHUKa BO BpeMs Opaka U IOCJEe €ro PacTOPXKEHHS SBIISIOTCS COOCTBEHHOCTHIO
orBeTunka. 18.08.2006 r. 6pak mexay croporHamu Obu1 pactoprayT. 20.09.2006 r.
OTBETYMK TIpOJana TPEXKOMHATHYIO KBapTHPy W TpHoOpena OJHOKOMHATHYIO
kBaptupy. 04.10.2006 r. Mexay HCTIIOM W OTBETUYMKOM OBLI 3aKIIIOUEH JOTOBOP
0€3B03ME3THOTO MOJIH30BAHMSI KBAPTUPOU IO aJpecy.

Pemennem IIpeoOpaxenckoro paionHoro cynaa r. Mockssl ot 14.11.2012 1.
ucTel ObLT MPU3HAH YTPATUBIIIUM MPABO MOJIb30BaHUs KBapTUpOH. McTer cunraer,
YTO cleJiKa - OpavHbIil TOTOBOp OBLT COBEPIIEH UM BCIEACTBUE CTCUYCHUS TSHKKUX
00CTOSITEILCTB Ha KpaiiHe HEBBITOAHBIX JIJISI UCTIA YCIOBUAX, B PE3yJIbTaTe YEro,
ucten, Jummics skuwibg. Kakoe-mubo apyroe >kuiibe B MOMEHT O(OpMIICHUS
Opa4HOrO JOTOBOpa M JO HACTOAILIETO BPEMEHH Y HCTHa OTCyTcTBYeT. llpm
pacTopKeHuu Opaka OTBETUMIla OOs3aHa Tepeaarh UCTIy 1/2 100 KBapTUPHI,
npuoOpeTeHHyo B Opake. [IpyHuMas BO BHUMaHUE, 4TO prUoOpeTeHHas B Opake
KBapTUpa OTBETUMIIEH ObLIa poAaHa, TO OTBETUHUIA 00s3aHA BO3MECTUTH UCTHUILY
yObITKH. B HacTosimiee Bpemsi OTBETYHIIA UMEET B COOCTBEHHOCTH 2 KBApPTHUPBHI:
OJTHOKOMHATHYIO KBAPTHPY 1O apecy: U TPEXKOMHATHYIO KBapTHUPY.

B cyne6Hom 3acemanuum cyna nepBoit mHcTanimu ucren C.A. moaaepskan
HCKOBBIE TPeOOBaHUS B MIOJTHOM O0OBEME.

Cyn TOCTaHOBWJI BBIIIETIPUBEICHHOE peEIIeHne, 00 OTMEHE KOTOpPOro,
npocut ucrenr C.A., cChUIasACh Ha HApYIIEHUE CYJOM TMEPBOW MHCTAHIIMH HOPM
MaTepUaJbHOTO W MPOILECCYaIbHOTO  MpaBa,  HEMNPaBWIBHYIO  OIICHKY
MPEICTABJICHHBIX 110 JETy JOKA3aTeIhCTB.

B cuny n. 1 cr. 10 I'K Poccuiickoit @enepanuu IeUCTBUS TPaKIaH U

IOPUANYCCKUX JIMI[ OCYIICCTBIIICMBIC NCKIIOYUTCIbHO ¢ HAMCPCHHUEM IIPUYNHUTD
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Bpe APYroM JIUIly, a TaKXe 3JI0ylnoTpeOJeHHEeM IMpaBOM B MHBIX HOpMax He
JIOITYCKaeTCsl.

Cya nepBoii HHCTaHLIMU NPU BBIHECEHUU PEIICHHS pyKOBOACTBOBAJICS CT. 33
u 34 CewmeitHoro konaekca P®, cormacHo KOTOpPBIM, HMYIIECTBO, HAXHUTOE
CyIpyramu BO BpeMmsi Opaka, SIBISIE€TCSA UX COBMECTHONW COOCTBEHHOCTBIO, €CIIU
OpayHBIM JOTOBOPOM HE YCTAHOBIIEHO HMHOE, a Takxke cT. 36 u 39 CemelHOTO
Kojekca P®, B Cuiy KOTOpBIX, MMYIIECTBO, MPUHAJJICKABIIECE KAKIOMY U3
CYIIPYTOB JI0 BCTYIJICHUS B Opak, WM MOJy4Y€HHOE OJHUM M3 CYNpPYrOB BO BpeMs
Opaka B Jlap, B MOPSAKE HACJIECIOBAHUS UM MO WHBIM O€3BO3ME3IHBIM CIEIKaM
(MMYIIIECTBO KaXKJIOTO U3 CYNPYTOB), IBJISIETCS €r0 COOCTBEHHOCTHIO.

OTtkaspiBasi B YyIOBJIETBOPEHUH TpPeOOBaHUS O TMpPU3HAHUM OpayHOro
JIOTOBOpA HEJCHCTBUTENIbHBIM, CyJ NEPBOM MHCTAHUMM MPUIIET K BBIBOJY, YTO
UCTLIOM HE TMPEJCTaBICHO JOCTOBEPHBIX W OECCHOPHBIX JOKAa3aTeNbCTB,
MOATBEPXKIAIONINX, YTO OpadHbld JOTOBOpP, 3aKIIOUYEH HCTIOM Ha KpaiHe
HEBBITOJHBIX YCJIOBUAX M CTABUT €r0 B KpalHE TsKenoe mojioxkenue. [Ipu stom,
Cyl YyKa3zajl, 4TO NpH 3aKIOYEHUU OpayHOTO KOHTPAKTA, CTOPOHAMH ObLI
OTIpEeJICJICH MPABOBOM PEKUM UMYINECTBA, KOTOPOE HAXOJIUTCS B COOCTBEHHOCTHU
Ka)KJIOTO U3 CyNPYroB, B TOM YHUCIIE, U KBAPTUPHI 110 aJpPECY.

B co6ctBennoctu C.A. octanuchk aBTomoOuiib «Mepcenec benry MJI 320» u
OO0 «EBpoTyp». Kpome Toro, cya mpuHsJi BO BHUMaHue, 4To poautenu M.B.
Y4aCTBOBAJIM B TMOKYINKE KBAapPTUPBI, YTO TMOATBEPKIAACTCA MPEIACTABICHHBIM
JIOTOBOPOM JapeHUs U HE OCMAPUBAIOCHh UCTIIOM IIPU PACCMOTPEHUH JEJa.

Takum 00pa3om, Cyn NMEpBOM MHCTAHIIMM BEPHO CYENI HEJOKA3aHHBIM CO
CTOPOHBI UCTLIA TO 0OCTOSATEIBCTBO, UTO NIPH 3aKJIIOUEHUH OPAaYHOr0 KOHTPAKTa OH
OBLJT TTOCTaBJICH B KpaliHEe HEOJIAroMpUATHOE MOJOKEHUE U OpadHbIi I0TOBOP OBLI
MM 3aKJIFOUYEH Ha KpaliHe HEBBITOJIHBIX YCIOBUSIX.

VY cyneOHOM KOJJIEru OCHOBAaHUI HE COTJIACUTHCS C BBIBOJIOM Cy/1a TIEPBOM
WHCTAHIIMM HE HMEETCS, IOCKOJbKY OCHapuBaeMblid JIOTOBOP COJEPKHUT BCE

HEOOXOJMMbIE YCIOBUA U COOTBETCTBYET TPEOOBAHUSM, MPEIbABISIEMbIM



37

3aKOHOAATENBCTBOM K JOTOBOpaM JAaHHOTO BHJAA, €r0 YCJIOBUS HE COJAEpKar
NPU3HAKK HEACHCTBUTENBHOCTU cleNku. ['paknaHe CBOOOJIHBI B 3aKIIOYEHUU
JIOTOBOpA, YCJOBHSI OpayHOTO JOTOBOPA OIMPEAETSIOTCS MO0 YCMOTPEHHIO CTOPOH.
Cynpyru BrpaBe ObUIM OINpPEACIUTh OpauHbIM JOTOBOPOM PEXUM COOCTBEHHOCTHU
UMYILECTBA, MNPUOOPETEHHOr0 B Iepuoja Opaka. bpauHblii O0roBOp HCTEL
NOJANMKUCAl  COOCTBEHHOPYYHO, OCO3HaBaJl YCJIOBHSL W  MOCJEACTBUS  €rO
3aKJIFOYCHHMS, MIPU 3aKIIOYEHUU JOTOBOpa €My paszbscHeHbl nosioxkeHus cr. 40 CK
P® u cT. 256 'K PO.

[IpynuMass BO BHUMaHHE, 4YTO OCHOBAHMM ISl TMpPU3HAHUS OpayHOro
JIOTOBOPA HEJIEUCTBUTENILHBIM HE MUMEETCS, CyJ MEPBOM MHCTAHIIMK OOOCHOBAHHO
OTKa3aJl B yI0BJIETBOPEHUHU UCKOBBIX TPEOOBAaHUI O pa3/esie COBMECTHO HAKUTOTO
UMYIIIECTBa, TPU3HAHMM T[IpaBa COOCTBEHHOCTH U BBIIUIATE KOMIIEHCAIIUU
000CHOBAHHO.

Cornacno ct. 44 CK PO OpauHblif JOroBOp MOXKET ObITh NMPU3HAH CYIAOM
HEJICHCTBUTEIbHBIM MOJIHOCTBIO W YaCTUYHO o OCHOBAaHHSIM,
npeaycMoTpeHHbIM ['K PO nns HepencTBuTenbHOCTH cienoK. Cya MOXKET TakxKe
MpU3HaTh OpayHbIA JOTOBOP HENEHWCTBUTEIBHBIM IMOJTHOCTHIO WM YACTUYHO TIO
TPEOOBAHMIO OJJTHOTO M3 CYIPYTOB, €CJIM YCIOBUS JOTOBOpA CTABST 3TOrO CYNpyra
B KpailHe HeOJaronpusaTHOE TMOJOKEHHE. YCJIOBHS OpayHOro JOroBopa,
Hapymatomue apyrue TpedoBanus . 3 CK PO HUYTOXKHEI.

bpauHsblii 1OrOBOp, YCIOBUS KOTOPOTO CTABAT OAHOTO M3 CYNPYrOB B KpanHe
HeOJIaronpusITHOE MOJOKEHUE, UCXO U3 IIPaBUII U3JI0KEHHBIX B ¢T. 166 'K PD,
ABJISIETCSA OCIIOPUMOM CHENKOM.

JUIsi UCKOB O MPU3HAHUM CHEJIOK (HUYTOXHBIX WIJIM OCHOPUMBIX), B TOM
yyciie 1 OpayHOro JAOroBOpa, HENEWCTBUTEIbHBIMU, MPUMEHSETCS CPOK MCKOBOM
JTABHOCTH, B 3aBUCUMOCTH OT MPAaBOBOI'0 OCHOBAHUS CIIEIKU.

CornacHO U3JOKEHHBIM TpPeOOBAaHUSAM, HCTEI] OCHApUBAET CHAEIKY [0
OCHOBAHMSIM TOr0, 4YTO YCJOBHS JOrOBOpa IIOCTaBWJIM €ro B KpaiiHe

H€6H&FOHpI/I$ITHOG IIOJOXCEHHEC, TaK KaK OH OCTaJICsI 0e3 KHUIbS. I[aHHaSI CACJIKA,
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KaKk OBbUIO YKa3aHO BBIIIE, SBJSIETCS OCIHOPUMOM, U CPOK HMCKOBOW JTaBHOCTH B
cooTBeTCTBHH ¢ 4. 2 ¢T. 166 'K PD no tpeGoBanusIM 0 MpuU3HAHUU TaKOW CHCIKU
HEJICHCTBUTEIILHOM COCTABJISICT OJUH IO,

Teyenne cpoka HMCKOBOM JaBHOCTH IO yKa3aHHOMY TpeOOBaHHIO
HAYMHAETCS CO JIHS MPEKpaIleHUs HACWINS WIM YIPO3bl, MOJI BIUSIHUEM KOTOPBIX
OblJ1a coBepIlleHa CjaeNKa, JUOO CO JHSA, KOrja MUCTEl Y3Hal WU JOJDKEH ObLI
y3HaTh 00 HWHBIX OOCTOSITEILCTBAX, SIBJISIOIMIMXCS OCHOBAHHMEM IS TMPU3HAHUS
CJICJIKU HEACHCTBUTEIBHOM.

PyKkoBOJCTBYSICh BBIIICHPUBEACHHBIMUA TTOJOKEHUSIMU 3aKOHOJATENIbCTBA,
CyJd TpuUIIET K BBIBOJY O NPOMYCKE MCTLHOM CpPOKa HCKOBOW [aBHOCTH IO
TpeOoBaHMsIM 00 ocriapuBaHUM OPavYHOTrO JI0rOBOPA.

JloBoaBl >kalmoOBI O TOM, YTO K TpeOOBaHHSAM O MPU3HAHUM OpPavyHOIO
JIOTOBOpa HEJEHCTBUTEIBHBIM HENPUMEHUMBI TOJIOKEHHSI O CPOKE HMCKOBOM
JTaBHOCTH HAIIpaBJICHbl Ha HEINPAaBUJIBLHOE TOJKOBAHHME HOPM MaTEepHaIbLHOIO M
MPOIIECCYAILHOTO TIpaBa, IMOCKOJIBKY B CHIy mnoJjiokeHuid cT. 44 CemeilHOro
KoJiekca P®, OpauHbIil JOTOBOP MOKET OBITh MPU3HAH CYJOM HEICHUCTBUTEIbHBIM
MOJHOCThIO WJIM YACTUYHO MO OCHOBAHUSIM, MNPEAYCMOTPEHHBIM [ 'pakJaHCKUM
kozekcoM Poccuiickoit @enepannu, sl HEACUCTBUTEILHOCTH CHENOK.

Jlpyrvue MOBOJbI aneJUIAIMOHHOW >KajoObl HE MOTYT OBITh TOJIOXXEHBI B
OCHOBY OTMEHBI 0 CYIIECTBY MPABWIHBHOTO CYJIeOHOTO MOCTAaHOBJICHHUS, TaK KaK
OCHOBAaHbl HA HEMNPABUIBHOM TOJKOBAaHUM TIOJOKEHUM 3aKOHOJATEIhCTBA,
MPUMEHAEMOTO K CIIOPHBIM ITPABOOTHOIIEHUSIM, CBOJSTCA K HU3JIOKEHUIO
00CTOATENIbCTB, SBJISIBIIMXCSA MPEIMETOM HUCCIEIOBAaHUS M OIEHKHU cyda TMepBO
MHCTAaHIIUM U K BBIPAKCHUIO HECOIJIACUS C TMPOU3BEICHHOW CYIOM IEPBOU
WHCTAHIIMM OIEHKOW OOCTOSITENIbCTB Jiefla U MPEJACTaBICHHBIX IO ey
JIOKA3aTeNbCTB, IPOM3BEACHHOM CyJOM TIIEPBOM HWHCTAHIMM B  I[OJHOM

coorBerctBuM ¢ mnonoxkeHuamu [TIK Poccuiickonn ®@enepanuu, mpu 3TOM
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OCHOBAHUH 11 MHOW OIEHKH MMEIOIIMXCS B MaTepHajax Jiejia J0Ka3aTeabCTB Cy/l
aTeJUIALMOHHOM HHCTAHIIMU HE yCMaTPHBACT .

CcbUIOK Ha Kakue-IM0O MpolecCyajbHble HapyLIECHUS, SBISIOIINECS
0e3yCIIOBHBIM OCHOBaHHMEM JJIsi OTMEHBI IPAaBUJIBHOTO 110 CYIIECTBY PEIIECHUs Cyaa
, ANeJUSILIMOHHAsA Kasio0a HEe COJEPKHUT.

[Ipu Takux OOCTOATENBCTBAX pEUICHHE CyJa SBIAETCS 3aKOHHBIM |
00OCHOBAHHBIM U OCHOBAHUH JIJIs1 €TO OTMEHBI HE UMEETCH.

Bpaunblit 10roBOp MOKET OBITh 3aKJIIOUEH KaK B OTHOIIEHWU MMEIOIIETOCH,
TaK U B OTHOIIEHUHU OYyAYyLIEro UMYLIECTBA CYIIPYTOB.

Cynpyru BmpaBe ONpeAeIuTs B OpayHOM JIOTOBOpE CBOM TMpaBa U
0053aHHOCTH IO B3aUMHOMY COJEP)KaHHUIO, CIIOCOObI y4acTHsl B J0XOAaxX JpyT
Jpyra, HOPSAOK HECEHUs KaXIbIM M3 HHUX CEMEWHBIX pPACXOJI0B; OIpPENEIUThH
UMYIIECTBO, KOTOpoe OyJeT NepefaHo KaXAOMYy M3 CyNpyroB B ciydae
pacTop>keHus Opaka, a TakKe BKIIOYUTh B OpayHbI JOrOBOp JIIOOBIE HHBIE
MOJIO’KEHUS, KaCaIOLUECs] UMYILIECTBEHHbIX OTHOLIEHUH CyIpyTOB.

[IpaBa u 0O0S3aHHOCTH, MPEIyCMOTPEHHBIE OpayHBIM JOTOBOPOM, MOTYT
OTrPaHUYMBATHCS OIpPENEICHHBIMU CPOKaMHU JIMOO CTaBUTHCS B 3aBHUCHUMOCTH OT
HACTYIUICHHSI UM OT HE HACTYIUICHUS OTPEACIICHHBIX YCIOBHIA.

bpaunblii gOroBOp HE MOXET OrpaHUYMBATH MPABOCIOCOOHOCTh WU
J1eecriocoOOHOCTh CYIPYIOB, MX IMpaBO Ha OOpalleHHe B CyJ 3a 3allUTOM CBOHUX
IpaB; PETyIUPOBATh JTUYHbIE HEMMYIIECTBEHHBIE OTHOIICHUS MEXIY CYIpPyTraMH,
npaBa © OOS3aHHOCTH CYNPYrOB B OTHOUIEHMM JETeW; MpeaycMaTpuBaTh
MOJIOKEHHS, OrPAaHUYMBAIOLINE MPABO HETPYAOCHOCOOHOIO HYXIAIOLIETOCs
CyIpyTa Ha MOJIy4eHHUE COIepP)KaHusl; COJepKaTh APYTrUe YCIOBUS, KOTOPBIEC CTAaBST
OJTHOTO M3 CYNpPYroB B KpaiiHe HEOJAronpHusITHOE MOJIOKEHNE WM MPOTHBOpPEYAT

OCHOBHBIM HayajaM CEMEHHOI0 3aKOHO1aTCJILCTBRA.

! ['paxxnanckuii mporeccyainbHblil kojekc Poccuiickoit deaepauun ot 14 HosiOps 2002 1. Ne
138-@3 // C3 P®. 2002. Ne 46. Cr. 4532.
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2 SAKJIIOYEHUE, UIBMEHEHUME U ITPEKPAIHIEHUE GPAYHOI'O
JIOTOBOPA, TIPU3HAEHME EI'O HEJENCTBUTEJILHBIM

2.1 TpeboBaHus K 3aKIIOYCHHUIO OPAuHOTO JIOTOBOPA U OTPaHUYCHHUS

BpaunsIii 10roBOp - 3TO coriamieHue. TeopeTHYecKuii aHaau3 He TTO3BOJISIET
OTHECTH OpavyHbId JOTOBOP K I'PaKIaHCKO-TIPABOBBIM JOTOBOpPaM HJIH, HA00OPOT,
BBIJIEJIUTh €0 B OTJACJBHBIN BUJ - CEMEUHO-TIPABOBOM JIOrOBOp. ECiii JaHHBIN BU]
JIOTOBOpa OTHECEH K Tpa)KAaHCKO-TIPaBOBOMY MpOQuUiI0, TO 3TO IOBJICUET 3a
co00li BO3MOXXHOCTh PACIIUPEHUS] HOPM TPAKIAHCKOTO 3aKOHOAATEIhCTBA. DTOT
BOIIPOC aKTyaJeH B CBsA3U ¢ TeM, uTo CemeiHblil kojekc Poccuiickoit denepannu
HE B IOJHOW Mepe peryiupyeTr MpaBoBOM cTatyc OpayHoro aoroBopa. CeMenHbli
Koziekc PD B cBOMX HOpMAax HE Jajl YETKOTO TOJIKOBAHUS TEOPETUUECKUM OCHOBAM
BOIIpOca 0 OpayHOM JOTOBOPE, CTaTbH HOCAT OOIIUH XapaKTep, MO3TOMY IMPU HX
TOJIKOBAHMH W NTPUMEHCHUU HA MPAKTUKE YaCTO BOZHUKAIOT CIIOPHBIE BOMPOCHI.

3agadya OTHECEHHsS OpayHOIro JOroBOpa B TIpa)KAaHCKO-TPABOBBIC CHCIKU
oOycioBusia Obl HE TOJBKO yCTpaHEHHE MPOOETOB B TEOPETHUECKOW 0asze, HO U
BeCchMa OOJierdymyia MPUHATHE PELICHUM B MPaBONPUMEHUTEIHHOMN HpaKTI/IKel.
Pemiennie sToro Bompoca, AaeT BO3MOXKHOCTH CMEJIO 3allOJHUTH IPOOEIBl B
TEOpPETUYECKONW 0aze 3a CUET HOPM TPaKIAHCKOTO 3aKOHOAATENhCTBA, KOTOPHIC
UMEIOTCS B CEMEMHOM IpaBe, MOCje 3aKJII0YeHue OpavyHOro I[OFOBOpaz. XoTs He
CTOUT  3a0bIBaTh, YTO OpauyHbIl  JIOTOBOP M  OCTaeTCi  JOTOBOPOM
IPAKIAHCKO-TIPABOBOI'O XapakTepa, OH HMEET IIEMOYKYy OCOOEHHBIX CBOMCTB,
OOyCJIOBJIEHHBIX €r0 pPOJIOM JEUCTBUS M OJHUM U3 (HAKTOPOB, SBISETCS
CyOBEKTUBHBIN COCTAaB OPAYHOTO AOTOBOPA.

BpauHplii 1OrOBOp MOXKHO 3aKJIFOUUTh KakK J0 perucTpanuu Opaka, Tak U B

mo00e BpeMs B iepuo 1 Opaka.

! Magnos B.T. N36pannsie Tpyabl. AHTONOrHS Iopuaudeckoi Hayku. M.: FOpucts, 2013. C. 465.
2 Kopennas A.B. CoBpemeHHbIe BOmpochl OpauHoro jgorosopa B Poccuiickoit ®eneparuu //
Oxeanckuii menemxkment. 2020. Ne2. C. 13.
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B 3aBucuMocTM OT TOro, KOrja 3aKiIIO4eH OpauHblii JOrOBOp — [0
perucTpanuu Opaka WM Mocje perucTpainuu Opaka, — 3aBUCUT €ro BCTYIUICHHE B
CHITy, BOSHUKHOBEHHE IIPaB M 00513aHHOCTEN, IPETyCMOTPEHHBIX JoroBopoM. Ecin
OpayHbIil JOrOBOp 3aKJIIOYEH [0 perucrpanuu Opaka, TO OH BCTYHNUT B CHILY
TOJIBKO cO JHs peructparuu 6paka B 3AICe.

3aK0H HE TOBOPHUT, KaK CKOPO MOCJIe 3aKII0UEHHs] OpayHOro JOroBopa Opak
JOJDKEH OBITh 3aperucTpUpOBaH, OJHAKO JO TeX I[op, IMokKa Opak He
3aperucTpUpoOBaH, OpauHbIl OTOBOp HE BCTYMAET B CHIIy UM HHUKAaKUX MpaB U
00513aHHOCTEM 110 HEMY y CTOPOH HE BO3HMKAET. Tak, HanpuMep, Cynpyry, MpoKuB
MHOTO JIET 0€3 peructpauuu Opaka, pelin 3aKIl0uuTh OpadHblil JoroBop. Takoun
JIOTOBOP MOXET OBITh 3aKIIOY€H, HO IJs TOTrO, 4TOObl OH BCTYHNWJI B CHIY,
HEOOXOJMMO 3aperucTpupoBaTh Opak, Tak KaK 3aKOH IpU3HAeT Opak,
3akroYeHHBIA TObKO B 3AI'Ce (mmyHkT 2 ctathu 1 CK).

Eciu OpauHblii JOroBOp 3aK/IIOUEH IOCJHE pErucTpauuu Opaka, TO OH
BCTYyNIa€T B CHJIy C MOMEHTa €ro 3akJIOYeHHs, a HMEHHO C MOMEHTa
HOTAPUAIBHOTO  3aBEPEHHs, TOCKOJBbKY 3aKOH TpedyeT  0053aTeIbHOro
HOTapuajabHOTO 3aBepenus Opaunoro gorosopa( Crares 41 CK).

bpaunbiii  goroBop MoOXeT OBITh 3aK/IOY€H KaK B  OTHOIICHHUU
CYIIECTBYIOIIErO, TaK M OyIyIIero MMyIIecTBa CynpyroB. B mocmemnem cimydae
MOMEHTOM BCTYIIJIEHUS] B CHJIy OpayHOro JO0roBopa OyJeT MOMEHT, YKa3aHHBIH B
norosope. Hanpumep, korna cymnpyxeckasi napa 3akiato4yaeT OpadHblil JOroBop 6
mas 1997 roga, onu MOTYT yKa3atb, 4To OH BcTynuT B cuity 1 ssuBapst 2000 roma. U
HA00OpOT, CYNpyrH MOTYT JTOTOBOPUTBCS O TOM, YTO WX OpadHbIi JOTOBOp
pacmpocTpaHsieTcs Ha TMpaBa W OOS3aHHOCTH, BO3HHKIIHME IO €r0 3aKIIOYCHHS.
Hampumep, cynpyru BcTynuinu B Opak 6 mas 1997 roma, OpauyHbiii J0TOBOP
3akmtoyeH 1 stHBaps 2000 roga mpu yCnoOBUHM, UTO OH PACHPOCTPAHSIET CBOE
JeCTBME HAa HMYIIECTBEHHbIE OTHOILIEHUS, BO3HHUKIIHE CO JHA PErucTpaiuu
Opaka 6 mas 1997 rona.

Takum 00pa3om, BO3MOXKHO 3aKJIFOUCHHE OpavyHOTO JOTrOBOpa Kak Ha
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Oynayliee BpeMs, Tak U 3aKII0YeHUuEe OpavyHOTO J0roBopa ¢ 00paTHOM CHUIIOM.

Bpaunslii 10roBop N0HKEH 3aKiIt0uaThes B MUCbMeHHOM opme. Kpome Toro
, OH TpeOyeT 00513aTeTLHOTO HOTAPUAIBHOTO yAoCcTOBepeHus coryacHo cT. 41 CK
P®. Ecnu o>t TpeOoBaHMs He COOJIOJEHBI, JOTOBOP CUHMTAETCs HE
IECTBUTEIIBHBIM .

Texcr goroBopa A0JKEH ObITH HAMTMCAH YETKO U SCHO, IIUGPBI U TEPMUHBI,
OTHOCAIIMECS K COJEP)KaHMUIO JOTOBOpPA, JOHKHBI OBITh YKa3aHbl CJIOBaMH HeE
MeHee omHoro pasza. damwims, UMS W OTYECTBO TpakKdaH, aApec U MECTO
KUTEIHCTBA JOJKHBI OBITh HAIMMCAHBI TTOJIHOCTHIO.

JIuua, BcTynaromue B Opak, Wik CyNpyTH, KeIarolue 3aKII0UUTh OpauHbIi
JIOTOBOP, JODKHBI OOPATUTHCS C ITOW IENBI0 B JIOOYI0 HOTAPHUATBHYIO KOHTOPY
WIM K YacTHOMY Hotapuycy. Ilpu cebe HeoOXoAMMO UMETh MaclopT u
CBUJIETEIHCTBO O OpaKe CYIpyroB.

[Ipu HEOOXOIUMOCTH HOTApUYC MOXKET MOMOYb B COCTaBJICHUH IPOEKTa
Opaunoro noroBopa. OO0S3aHHOCTBIO HOTapHyca SIBISIETCA TakXKe pPa3bsiCHEHUE
CMBICIIa U 3HaYCHHUs OpPavyHOTO JOTOBOPA W IMOCIEACTBHMA €T0 3aKIIOUCHHUS, C TEM,
YTOOBI IOPUINYECKAs HEOCBEIOMJIICHHOCTh TPa)KJaH HE MOTIJIa ObITh UCIIOIh30BaHA
M BO BpEi’.

3akioueHrue OpadyHOro JIOroBOpa MO JOBEPEHHOCTU HE JIOMyCKaeTcs,
TpeOyeTcss JMYHOe NpUCyTCTBUE CTOpoH. Cymnpyru wiam Oyayuue Cynpyru
JOJDKHBI CKPEMUTh JOTOBOP CBOMMH TMOANUCAMH. EcCaM 1O yBaXUTEITHHOU
npuunHe( u3-3a (QU3MUECKOH HETPYIOCIOCOOHOCTH, OOJIE3HH, HEPAMOTHOCTH)
OJIMH U3 CYNPYTOB HE MOXKET IMOAMUCATh JIOTOBOP COOCTBEHHOPYYHO, TO IO €T0
mpock0e JOTOBOP MOJXKET OBITh TOANMKMCAH JAPYTMM TpaxkaanuHoM. Iloamuck
MOCJIETHETO JTOJDKHA OBITh 3aBepeHa HOTAPUYCOM WM WHBIM JTOJDKHOCTHBIM JIMIIOM

, AMCIOIIMUM ITpaBO Ha COBCPIICHUC TAKOI'0O HOTaApHaJIbHOI'O ﬂeﬁCTBHH, C YKa3aHUEM

! Ipasxmanckuii kogexe Poccuiickoit ®eneparmu (U. T) ot 30 Hos6pst 1994 1. Ne 51-D3 // C3 PD.
1994. Ne 32. Cr. 3301.

2 OCHOBBI 3aKOHOJATETBCTBA Poccniickoit ®enepanuu o Hotapuare ot 11 deBpans 1993 r. Ne
4462-1 // Poccuiickas rasera. 1993.
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MIPUYUH, [0 KOTOPBIM JIMIIO, COBEPIIAIOLIEE CHENKY, HE MOTIJIO IMOJIIUCATH €€
COOCTBEHHOPYYHO.

Bpaunblii JOTOBOp MOMKEH OBITH 3aKIIOUYEH B TPEX AK3EMIUIpaX, OAUH U3
KOTOPBIX OCTaeTcs B JIeJlax HOTapuyca, a JBa APYTUX BBIJAIOTCS KaXKIOMYy M3
CyHpYIOB.

3a yaocTtoBepeHue OpayHOTO JOrOBOpa HOTAPUYC B3BICKUBAET TOCHOILIUHY
B pasMepe JBYKPaTHOr0 MHHUMAIBHOTO pa3Mepa OIUIaThl Tpy/aa’.

Kpome TOro, ecnmm HoTapuyc MmO MpPOChOE CYHpPYroB COCTaBILT IPOEKT
OpayHOro JI0rOBOpa, 3a 3TO B3BICKUBAETCA OTICIBHO OT OJHOTO JIO Tpex
MHUHHMMAJBHBIX pPAa3MEpOB OIUIAThl TPyJda, T.. HA YCMOTPEHHME HOTapuyca B
npeaenax JaHHbIX Pa3MeEpOB.

3a  HOTapuUaJIbHbIE  JICWCTBUS,  COBEPUICHHBIE  BHE  IOMEIICHUS
rOCyJJapCTBEHHOM  HOTapHAJILHOM  KOHTOpPBI, TOCYJAapCTBEHHAas  IOIUIMHA
B3MMACTCS B [IOJIYTOPa KPaTHOM pasMepe’.

NuBamuaer [ u I rpynnm ocBOOOXIalOTCs OT YIUIATBI TOCYJIAPCTBEHHOM
nonumHbel B pazMepe 50%. [lpu sToM He umeeT 3HA4YeHUs, ObUI JTU OpadyHbIA
JIOrOBOP 3aBEPEH rOCYAaPCTBEHHBIM HOTAPUYCOM WJIA YaCTHBIM HOTAPUYCOM.

Bpaunblif 10roBOp MOXKET ObITH 3aKJIIOYEH HA OMpPENENICHHBIN CPOK WM Ha
HEOIPEAEIEHHBIM CPOK-ITO OINPEAEIAeTCS] CaMHMH CYNpYraMH WIM JIMLIAMH,
BCTYMNAIOIMMU B Opak, KOTOPBIE €0 3aKJIF0YArOT.

Ucxonss wu3 o0mmx mnojoxkeHud ['pakgaHCKOrO W CEeMEHHOro Ipana,
OpayHBIi TOTOBOP HE MOXKET COJIEPKATh DJIEMEHTA 3aBEIIaHMS.

Bo-mepBbIX, T.K. CYyIIECTBYET CHELUAJIBHOE 3aKOHOJATENBCTBO KOTOPOE
pEryJIMpyeT BONPOCHI, CBA3AHHBIE C HAacledOBaHWEM. 1 B COOTBETCTBHUHM CO CT.
527-561 TI'K P®® rpaxgaHuH BIOpaBe CHENATh 3aBEIIATEIHLHOE PACIIOPSIKCHHUE
TOJBKO B OJJHOM CITIELIHAIIBHOM JIOKYMEHTE — 3aBEIIaHUU.

Bo—BTOprIX, B OpadyHoM JOroBOpe CYNpPYyrd MOTYT ONPEICIUTH

! Aprynos B. [IpaBoBbie 0OCHOBBI HOTapUaIBHOM festenpHOcTH. M.: bek., 2002. C. 56.
?3akon P® «O rocyaapcTBeHHOM momumHe» oT 9 mexabps 1991 r. // Poccniickas rasera. 1991.
3 Ipaxcaanckuii kogeke PO (Y. 1) ot 26 staBapst 1996 1. Ne 14-®3 // C3 PD. 1996. Ne 5. Cr. 410.
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MMYIIECTBEHHBIC TIpaBa M OOS3aHHOCTH JPYr Jpyra B Opake W B cCilydae ero
pacToOp)KeHUs, a He MPEKPAICHHUS.

Takum oOpazoM, onpesieIeHue B OpayHOM JOrOBOPE UMYILIECTBEHHBIX ITPaB
1 00513aHHOCTEH B CIyyae CMEPTH OJIHOTO M3 CYIPYTrOB UCKJIIOUAETCS.

N3meHeHnne mpaBOBOrO peXKMMa WMYIIECTBA MOXKET OKas3aTh BIHMSHUE Ha
OTpeJieJICHHe HACJEJACTBEHHOM MacChl B CiIydyae CMEPTH OJHOTO W3 CYIPYTOB.
Ecou cynpyrm ycTaHOBAT pEeXUM pa3lIelbHOTO BIIQJCHUS HMYIIECTBOM,
NpUOOpPETEeHHBIM B Opake, TO BIIOCICACTBUHM, B CIIy4ae CMEPTH OJHOTO U3
CYNPYTOB, OCTaBIIUWCA B JKUBBIX CYNpPyr He OyAeT UMETh MpaBa Ha CBOIO
CYNPYKECKYIO JOJIO.

[Ipu 3akimoyeHun OpayHOTO  JOrOBOpa  CYHIECTBYIOT  CIEIYIOLIUE
OTpaHUYCHHUS.

[lepBoe orpaHwYeHHE COCTOWT B TOM, YTO OpayHBIA JOTOBOP HE MOXKET
OrpaHUYMBaThL TPABOCIHOCOOHOCTh U JEeCIOCOOHOCTh CYNpyroB (Oyaymux
CYNpyroB). OTO O3Ha4yaeT, 4YTO OpayHbIi JIOTOBOP HE MOXKET COAEpKaTh
MOJIOKEHUH, KOTOpPhIE OTPAaHWYMBAIOT MPABO OJHOW W3 CTOPOH Ha TPy, BBHIOOD
npodeccun, moayueHus oopa3oBaHus, CBOOOy mepenBwkenus u T.1. Hampumep,
My)X HE BIIpaBe 00s53aTh JKEHY OCTaBUTh pPabOTy M 3aHUMAThCS BEICHUEM
JIOMAIITHETO XO35IMCTBA 32 TO, YTO OH MPEIOCTABISET €Ul coqepkanue. Kaxapiil u3
CynpyroB cBoOOJiIeH B BBIOOpE pojia 3aHATHH, Mpodeccur, MeCT NMpeObIBaHUS U
xurenbersa (cr. 31 CK).

Bbpaunsiii 10roBOop HE MOXKET OrPAaHUYMBATH CBOOOMY 3aBEIAHMs, TO €CTh
HEJb3s 00513aTh OAHOTO M3 CYNPYTOB 3aBelaTh MPUHAISKAIIECE eMy UMYIIECTBO
Uiy (HECKOJBKUM JIMIIaM), KOTOPO€ yKa3bIBaeT Apyroul cympyr. B aTom ciydae
OyZeT HapyIIeHO MPaBO rpakJIaHWHA 3aBelaTh MPUHAJJISKAIIEe eMy UMYIIECTBO
no cBoemy ycmorpenuio (ctatbst 534 'K PC®OCP). HMuble mpaBa u cBOOOIBI

rpakKJaH HE MOTYT OBITh OTPAaHUYCHBI OpayHBIM TOTOBOPOM. [IpaBocriocoOOHOCTH U

! Cemeitnsiit komexc Poccuiickoii ®eneparun ot 29 aexadps 1995 r. Ne 223-03 // Poccuiickas
raszera. 1995. Ne 17.



45

JI€ECIIOCOOHOCTh Tpa)KAaHMHA MOTYT OBbITh OrpaHUYEHbl TOJILKO HA OCHOBAaHUU
3akoHa( HampuMep, TPAKIAHUH MOXKET OBITh JIUIIEH CBOOOJBI 332 COBEPIICHHE
YTOJIOBHOTO TpecTyIuieHus ). [1o3ToMy orpaHrYeHHe OINPEIEICHHBIX MPaB OAHOTO
U3 CYpyroB OpayHbIM JOTOBOPOM HE JIOITYCKAETCs.

Bropoe orpaHuueHHe 3aKitO4aeTcs B TOM, YTO OpayHbI JOTOBOP MOXKET
OBITh 3aKJIIOUYEH TOJHKO B OTHOIICHHWU HMYIIECTBEHHBIX OTHOIIECHUN CYIPYTOB.
JInuHble WMYIIECTBEHHBIE OTHOUIEHUSI HE MOTYT OBITh MPEAMETOM OpavyHOro
noroBopa. To ecTb, 3TOT TOTOBOP HE MOKET 00s3aTh BAIlIero Cynpyra J00UTh Bac,
XpaHUTh BEPHOCTh U TOMY IOJJOOHOE, BBl TaK K€ HE MOXETE 3aCTaBUTh OpayHbIM
JIOTOBOPOM BECTH 3/I0pPOBBIM 00pa3 >ku3Hu. OJIHAKO UMYIIECTBEHHBIC OTHOIICHUS
CYIIPyrOB MOTYT OBITh IMOCTaBJE€Hbl B 3aBUCUMOCTh OT HACTYIUICHUS WU HE
HACTYIUICHHsT MOpPAJIbHBIX YycioBHil. Hampumep, B TakoM J0roBope MOXKHO
PELYCMOTPETh MOPAJIbHYI0 KOMIICHCALMIO NTPU U3MEHE WA JIPYrOM MOPaJIbHOM
Bpee.

Tperbe orpaHnyeHue 3aKIIOYAETCs B TOM, YTO OpayHbIil JOTOBOP CYNpPYyroB
HE MOXXET PEeryjJupoBaTh UX MpaBa U OOSA3aHHOCTH B OTHOIIEHUM JAETEH. DTO
O3HauaeT, YTO OpayHbId JOrOBOP HE MOXKET YCTaHOBHTb, YTO B Clyyae pa3Boja
pEOEHOK OCTaHETCA C OTLOM WM MATepblo, UM YCTAHOBUTH MOPSIOK OOILIECHUS
MEXAY PpPOOUTENSIMM M JeTbMH B ciy4yae pa3Bojaa. OrpaHuueHue 3aKoHa
CHpaBeUIMBO, TaK KaK HEJOMyCTHUMO MpHpaBHUBATh peOeHKa K Beum. B To ke
Bpemsi CeMelHBIM KOJIEKC NPEAyCMATPUBAET BO3MOXHOCTh  3aKIIFOUEHHUS
POIUTENISIMUA CHELMAIBHBIX COTJIAIIEHUH 00 YCTaHOBJIEHUM MECTa >KUTEJIbCTBA
JeTel Mpu pa3fesIbHOM MPOKUBAHUM UX POAUTENICH U O TOPAJIKE OCYILECTBICHHUS
POJIUTENBCKUX MPaB POIUTEIIEM, MTPOKUBAIOLIUM OT/EIBHO OT pedeHka( cTaThu 65
u 66 CK). Ilpn oTCyTCTBMM TakMX COIVIAIIEHWH YKa3aHHbBIE BOIPOCHI B Cllydae
BO3HMKHOBEHHUSI CIIOpa pEIIAIOTCS CYJIOM, MCXOJASl W3 HHTEPECOB pEOCHKa, C
Y4aCTHEM OPIaHOB ONEKH M IMONEYUTEIbCTBA.

l'opazno Oombiryto cBoOomy OpadyHOMY JOTOBOPY TWIPENOCTABISIET, B

YaCTHOCTH, aMEPUKAHCKUM 3akoHoaaTenb. l[Ipenmerom OpadyHOro J0roBopa B
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CIIA moryT ObITh HE TOJBKO UMYIIECTBEHHBIE, HO U JIOOBIE IPYyTrue OTHOLIEHUS
MeXay cymnpyramu. B kauecTBe mpumepa MOXKHO MPHUBECTH OpauyHbI KOHTPAKT
nomyispHoro mnomn-neBna Maiikna JIxekcona. OH u ero xeHa Jle66bu Poy
3aKJTIOYIIIM  OpayHbIl  JTOTOBOP, COTJAacHO KOTOpoMy JIkekcoH ObL1 00s3aH
BEITUIATHTH [[e00m, oxkumaromieil peOeHka, BO3HarpaxkaeHue B pasmepe 1,25
MUJUIMOHA JI0JUTapOB cpasy mociie poxaeHus pedenka. Kpome Toro, oH 00s3yercs
BbITUTauuBaTh €l 280 ThicaY J0JIapoB exeroaHo. B cBowo ouepenb JlkekcoH
noTpeboBa, 4To0kl B Ciiydae pa3Boja Oymaymuil peOCHOK OCTaBajCs C OTIIOM, a
MaTepy He pa3periaioch Ja)e HaBelaTh €ro.

YeTBepTOoe OrpaHMUYEHUE 3aKIIOYAETCA B TOM, UYTO OpaudHbI JOTOBOP HE
MOJKET OTrpaHHYMBATh TIPAaBO HEJEECHOCOOHOTO Cympyra Ha COJAEpKaHHE,
MOCKOJIKY B COOTBETCTBHM C 3aKOHOM CYIPYTH JOJDKHBI MaTepuaibHO
MOJICPKUBATh APYr Jpyra M B CiIy4ae OTKa3a OT TaKOro COJEp)KaHUA U
OTCYTCTBHUS COTJIACHS MEXAY CyIpyraMu O BbIIJIaTe aJIMMEHTOB HYXKIAIOIEMYCS
CYIIpYTy BIIpaBe TpeOOBaTh AIMMEHTOB OT JPYIOro Cynpyra B Cye0HOM MOpSIKE
(ct. 89 I'K). OTKa3 OT 3TOr0 MpaBa HEJICUCTBUTEIICH.

[ToMmuMoO BBIIIIEYKa3aHHBIX OTPAaHUYCHHM, OpayHbId JIOTOBOP MOXKET
COZIEPIKaTh M IpYTHe YCIOBUSA, TPOTUBOPEUAIIEe OCHOBOIOIATAIOIINM TPUHIIATIAM
CEMEMHOro mnpasa: JTOOPOBOJIbHBIA Opak, paBEHCTBO CYIPYTOB B ceMbe, 3a00Ta O
OJIaromojayyud ¥ Pa3BUTUM JETeil, MPUOPUTET 3allUThl MPaB U HMHTEPECOB
HECOBEPIICHHOJIETHUX M HETPYAOCIOCOOHBIX UJICHOB CEMbU W Jp. Y CIOBUSA
Opa4yHOrO JI0TOBOpA, HapyIIaoIme 9TH MPUHITUIIB, SIBJISIFOTCS
HEJICHCTBUTEILHBIMH.

bpauHbIil 1OrOBOp TaK)Ke HE MOXKET COAEPKATh YCIOBUM, CTABALIUX OAHOTO
U3 CYNpYyroB B KpaifHe HEOJIaronpusTHOE MOJIoKeHUe. B maHHOM ciydae, BUAMMO,
clieayeT TOBOPUTH O CBOEOOpa3HOW Tak Ha3bIBaeMou'  KabaJlbHOU" crelnke.
KabanbHas-3T0 cienka, KOTOPYIO JIMIO ObLIO BBIHYKJEHO COBEPUINTH BCIEICTBHE
CTCUCHHS CIIOKHBIX OOCTOSITENILCTB HAa KpailHE HEBBITOAHBIX YCJIOBHUSX, 4YeM

BOCIIOJIb30Baack Apyras cropoHa (cratbs 179 'K P®). UTtoOsl npu3HaTh CIEIKY
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OOJMTallMOHHOM, BCE TPU YCJIOBHS JOHKHBI IPUCYTCTBOBATH OJJHOBPEMEHHO. YUTO
Kacaetcst OpayHoro JI0roBopa, TO MOKHO MPEAIOI0KUTh, YTO OH CTABUT OJTHOTO U3
CyNpyroB B KpailHE HEBBITOJIHOE MOJIOKEHUE, HAIIPUMEP, B TOM Clly4yae, KOorja B
HEM MPETyCMOTPEHO, YTO BCE MUMYILECTBO, MPUOOpPETEHHOE B MEpuoj Opaka, U
(nM) Bce TOJTyYEHHBIC JTOXOJBI CTAHOBSATCS COOCTBEHHOCTBIO JIPYTOro CYINpyra.
OpHako TakoWl JOTOBOP MOXKET OBbITh NMPU3HAH HENEUCTBUTEIBLHBIM MOJHOCTHIO
WIM YaCTUYHO TOJBKO B CYJCOHOM TMOpSAKE IO 3asBJICHUIO CYNpyra, IpaBa
KOTOPOTO HAPYIIEHKI, C YIE€TOM BCEX 00CTOSATEIHCTB

OnbIT 3apyOeXHBIX CTpaH, B ToM uuciie ctpadn Bocrounoii EBponst u CHI,
U pOCCHiiCKas MpaKTUKa Ha TPOTSHDKEHUHM BCETO CBOEr0  CYIIECTBOBAHUS
CBUJICTEJILCTBYIOT O TOM, 4YTO 3aKJIOYEHHWE OpayHOro JJ0roBopa 00s3aTeNIbHO
MPEAIIeCTBYET BCTYIUICHUIO B Opak. Takum oOpa3oM, MOXHO OMNPEIEIUTh, YTO
OpauHbIi JOTOBOP SBIAETCS JABYCTOPOHHHUM, KOHCEHCYaJIbHBIM U B3aUMHBIM.
KpoMe TOro, oH MOXET BCTYIIUTh B CHIIy C MOMEHTA JOCTHKEHHS CTOPOHAMH
COTJIAIIEHUs 110 BCEM IMyHKTaM JIOTOBOpa B COOTBETCTBYIOIIEH (hopme.

N Bce xe, eciu A0roBop OyJEeT 3aKIIOUEH MEXKIYy CTOPOHAMH, KOTOpBIE
BCE-TaKl COOUPAIOTCSA Y3aKOHUTH CBOM OTHOIICHUS, TO OYJET CUUTATHCSA, YTO ATOT
JIOTOBOP 3aKJIIOYEH MOJ| OTJAraTesibHbIM YCJIOBUEM, TO €CTh HA4YaJI0 €ro JEHCTBHUS
OyZeT onmpenensiTbcs MOMEHTOM 3akitodeHus: Opaka. OHAKO CleAyeT OTMETUTD,
YTO OMPENIEJICHHE OTJIAraTeIbHOTO YCJIOBHUS B JIOTOBOPE HE O3HAYAET, YTO 3TOT
JIOTOBOP HE OyIEeT KOHCEHCYaJIbHBIM B YKa3aHHBIX CTydasX.

Tak, B3aMMHBII XapakTep AAHHOTO JOTrOBOpa cieAyeT u3 . 3 cT. 42 u 1. 2
cT. 44 CK P®. JlanHOE MOJIOKEHUE, B YACTHOCTH, OTBEYAET M XAPAKTEPU3YET
OpauHbIi  JOTOBOP Kak TIpaXJAaHCKO-TIPAaBOBOM W, KaKk COOTBETCTBHUE,
MPOTUBOPEYHUT €ro Cchenupuke ¢ TO3UIUU TPEeOOBAaHUN K €ro CyObEKTHOMY
coctaBy, kotopbie mnpeabsBisitorcsi CK P®. BocnpousBeaeHue HTaHHOTO
MpeanojaraeMoro TpaBWa B 3aKOHOJATEILCTBE B CBOIO odepenr Oyner
CIIOCOOCTBOBATH pa3MbIBaHUIO rpaHull MEXKTY bakTHUIeCKUM u

3apEeTUCTPUPOBAHHBIM OpakoM, a TakKe B KOHEYHOM HMTOre MPEBPATUT OpadyHbIH
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JIOTOBOP B OOBIYHYIO I'PaX/JIaHCKO-IIPABOBYIO CHEJKY, 0€3 KaKMX-JIMOO OTIEIbHbBIX
OCOOEHHOCTEH, YTO KOHEYHO K€ JIMIIUT CMbICIA CYIIECTBOBAHUE HOPM TIJIaBbI §
Cewmeitnoro Konekca P®. MHorue yueHble BCEphE3 3a1at0TCS JAHHBIM BOITPOCOM.

Takum oOpa3om, eciau OpauHbIl JOrOBOpP, COAEpXKAILMN IOJIOKEHUS,
OTpaHUYMBAIOIIE  MPABOCIMOCOOHOCTH U JEECIOCOOHOCTh  CyNpyra Hu
IPOTUBOpEYAIlUE OCHOBHBIM  IPUHIMUIIAM  CEMEHHOro IpaBa, SBIAETCA
HEJCUCTBUTEIbHBIM, HE3aBUCUMO OT TOTO, NPHU3HAH JU OH TAKOBBIM CYAOM, TO
OpayHblil TOrOBOpP, CTABSALIMI OJHOIO W3 CYNPYroB B KpailHE HEOJIaronpusTHOE
IOJIO)KEHUE, OCIApPUBAETCS, TIOCKOJIbKY (akT KpallHe HeOIaronpusTHOro
MOJIOKEHUS 1OJKEH OBITh JI0Ka3aH B CY/IE.

[TonBonst wutor, OymeT 11€JecO00pa3HO OTMETUTh, YTO HECMOTpPSI Ha
HEPACIpPOCTPaHEHHOCTh OpayHOro JOroBOopa B HalIel CcTpaHEe, OH SBJIAETCA
XOpOIIEeH «MOIYIIKOW O€30MacCHOCTH» B COBPEMEHHOE BpPEMS, BEIb HUKTO HE
3aCTPaxoBaH OT MOPAJIBHOI'O BpeJa CO CTOPOHBI CYIIPYyra WM CYNPYTH, HUKTO HE
MOXXET 3HaTh HABEPHJIKA KaK IMOCTYIUT YEJIOBEK C HMMYLIECTBOM Ha CTaJuu
pa3Bojia, €CJIM HE 3aKJIF0YEH COOTBETCTBYIOLIUI 10roBOp. [loaToMy cTouT yaenurtsb

BHMMaHHE dTOM TeMe eII¢ B IBYX CISAYIONINX Iaparpadax.

2.2 H3MeHeHue U pacTOpKeHHE OpavyHOTO JOTOBOpa

[lenbto nr0OOTO JOrOBOpa SIBISETCS €ro HCHoJHeHWEe. B sToM ciyuae
JIOTOBOP JIOJDKEH OBITh HCIIOJMHEH Ha TEX YCIOBUAX, HAa KOTOPBIX OH ObLI
3aKJII0YEeH. JTO MOJIO)KEHUE B MOJHOW MEpe OTHOCHUTCS U K OpayHOMY JIOTOBODY.
OmHako 1O pa3HbBIM TpUYMHAM, KaK OOBEKTUBHBIM, TaK M CYOBEKTHUBHBIM
(mocnenHue, CKOpee BCEro, CBs3aHbl C WU3MEHEHUSIMU B JIMYHBIX OTHOIIECHUSAX
CYIIPYTOB), MOXET BO3HUKHYTh HEOOXOJIUMOCTh MEPECMOTPETh WM JOMOJHHUTH
YCJIOBUS paHEe 3aKIIFOUEHHOTO JOTOBOPa WM PAaCTOPTHYTH €TO.

B cootrBerctBun ¢ m. 1 ct. 43 CK P® Opaunsiii J0rOBOp MOXKET OBITh

HN3MCHCH HWJIM PpPaCTOPrHyT II0 COIJIAIOCHUIO CYIIPYTOB. N3meHenue wnu
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npekpamieHie OpayHOro J0roBopa 1O OOOIJHOMY COTJIACHUIO CTOPOH -
T0OpPOBOJIBHOE JIENI0 CYNPYIOB, SIBIISIONICECS MPOSIBICHUEM MPUHIIUINA CBOOOIBI
JIOTOBOpa B YacTH OCYIIECTBJICHHUS CTOpOHaMu cBoux mpas. CornamieHue 00
W3MEHEHUU WM PACTOP’KEHUU OpayHOTO JI0rOBOpa MOXET OBbITh JOCTHUTHYTO B
mob6oe Bpems. OCHOBHOE TpeOOBaHHE 3aKOHOMATEILCTBA, MPEABSIBIIEMOE K
TaKOMY COTJIallIeHUIo, KacaeTcsi ero gopmel:« CornameHue 00 U3MEHEHUU WIIU O
pacTOpKEHUU OpavyHOTO JOTOBOpa COBEpIIAeTCs B TOW ke (opme, YTO U caMm
6paunblii JoroBop»” (1. 1 cr. 43 CK P®). Takum 06pa3oM, IpaBoByIO CHILy Oy/IeT
MMETh  TOJBKO MHUCBMEHHOE  COTJIAall€HWE, MPONIECANIEe  HOTAPUAIBHOE
YIOCTOBEPEHHE.

Cornacno 1. 1 c1. 43 CK P® cy0bekramu cornameHus 00 U3MEHEHUN WU
pacTOp>KEHUU OpavyHOro JOTrOBOpa MOTYT OBITh TOJBKO CYNPYTH, HO HE JIMIIA,
BCTynaromue B Opak. IT0 OOBSACHAETCS TEM, UTO M3MEHEHUIO WM PACTOPKEHUIO
MOXET MOMJICKATh JIMIIb BCTYNHUBIIMN B CUJIY, TO €CTh MOPOXKIAOIINI MpaBa U
O00S3aHHOCTH  JIOTOBOP, KaKOBbIM OH CTAHOBUTCA JIMIIb C MOMEHTa
roCyJIapCTBEHHOM peructpanuu opaka. UTo kacaeTcs Jull, BCTYMAOIIUX B Opak, TO
B CiIydyae HEOOXOJUMOCTH HM3MEHEHHUS 3aKIIOYEHHOTO MEXIy HHMH OpavyHOro
JIOTOBOpPAa OH JIOJIKEH CUMUTATHCS HECOCTOSBIIUMCS, @ BMECTO HErO JOJDKEH OBITh
3aKJIFOUEH HOBBIM OpayHbIil 1OTOBOD.

[To obmiemy mpaBuily TpakJIaHCKOTO TpaBa HU OJWH JOTOBOP HE MOXKET
OBITHh PACTOPTHYT B OJHOCTOPOHHEM mopsjke. To ke caMoe OTHOCHTCS U K
OpayHBIM JOTOBOpPAM - OJJHOCTOPOHHHM OTKAa3 OT UCIOTHEHUSI OpayHOro J0roBopa
3aKOHOM He Jomyckaetcs. Bxmtouenue nanHod Hopmbl B CK P® oObscHsieTcs
HEOOXOJIMMOCThIO TIPUIATh OpPAYHOMY JOTOBOPY YCTOWYHMBOCTh U CTAOMIIBHOCTD.
[lo MHeHHIO wuccienoBarenei, IEHHOCTh OpavyHOTO JOTOBOpa Oblia OBl
HE3HAYUTEIBHOM, €CJTU Obl CTOPOHBI MOTJIM B OJJTHOCTOPOHHEM MOPSJIKE 0TKA3aThCs

OT BBIIIOJIHCHHA BO3JIOKCHHBIX Ha HUX JOIOBOPOM 00s3aHHOCTEM.

! Cemeitnsiit komexc Poccuiickoii ®eneparun ot 29 aexadps 1995 r. Ne 223-03 // Poccuiickas
raszera. 1995. Ne 17.
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MoskeT BO3HUKHYTh CUTYallsl, KOT/1a CTOPOHBI HE JOCTUIJIMA COTJIAlIEHUs 00
U3MEHEHUU WIM PACTOPKEHUH OpayHOro J0oroBopa. B To ke Bpems Mpu JaHHBIX
0OCTOATENHCTBAX MCIOJHEHHE OpayHOro JOTOBOpA B €ro NMEPBOHAYAIBHOM BHJIE
MOXET MPUBECTU K CYIIECTBEHHOMY HAPYLIEHUIO UHTEPECOB OJHOTO U3 CYIIPYTOB.
Jnsa takux cinydyaes CK P® npemycmaTpuBaeT BO3MOXXHOCTh H3MEHEHHS WM
pacTop)KeHuss OpayHOro JOroBopa B CyJIeOHOM TMOPSIAKE IO 3asBICHUIO
3aMHTEpPECOBAHHOrO cymnpyra. Ciaeayer OTMETUTh, UYTO MPABO NMPEABSABIATH TAKOE
TpeOOBaHUE IPYTUM JIUIAM HE MPEIOCTaBISICTCA.

[Io Bompocy 00 OCHOBaHMAX U HOPSAAKE H3MEHEHHUS U PaCTOPKEHUs
Opaunoro poroBopa CK P® comepkuT cchUiky Ha ['pakIaHCKUN KOJEKC
Poccuniickonn ®eneparuu. B cumy crarern 450 m 451 I'paxagaHckoro koaekca
Poccuiickoii denepanu AOrOBOP MOXKET ObITh M3MEHEH WM PacTOPrHyT IO
TpeOOBAHUIO OJTHOU U3 CTOPOH:

— IpHU CYLIECTBEHHOM HApYILIEHUHU JOroBOpa Apyroil croponoil (m. 2 ct. 450
'K PO);

— TIpH CYILIECTBEHHOM U3MEHEHUHU 00CcTOSTENBCTB (CT. 451 'K PD);

— B HMHBIX CIyYasix, NPeAyCMOTPEHHBIX 3aKOHOM WJIM 10roBopoM (1. 2 cT. 450
'K P®). IlockonbKy Takhe€ OCHOBAaHUS HE MPEAYCMOTPEHBI 3aKOHOM,
IIOCTOJIBKY PEYb MOKET HJATH TOJbKO 00 OCHOBAHMSIX, COJEpPIKAIIUXCS B
OpadyHOM JIOTOBOpE.

Haubonee BEposATHBIM U3 MEPEUUCICHHBIX OCHOBAHUN ISl U3MEHEHUS WIH
MIPEKPAILCHNS] JOTOBOpA SIBJISETCS CYIIECTBEHHOE HApYILICHHWE OOTOBOpaA APYrou
ctopoHoi. CornmacHo nyHKTY 2 cTtathl 450 'K P®, cymiecTBeHHBIM CcUWTaeTCs
HApYLICHHWE JIOTOBOpPAa OJHOM CTOPOHOW, KOTOPOE IPUYMHSIET APYrOM CTOPOHE
Takol yuiepO, 4YTO OHa CYIIECTBEHHO TepsieT TO, Ha YTO MMela MpaBo
paccuMTBIBaTh IpU 3aKIOYEHUM Joroopa. [lpm »TOM, Kak cHpaBeIHBO
OTMEUYaIOT HEKOTOPbIE aBTOPHI, MOJ YIIEPOOM B JAHHOM CIy4ae MOKHO IMOHUMATh
YMEHBIIEHUE UMYILIECTBEHHOU cephl, a TaKKe MOPATIbHBIN yiepO, MPUUMHEHHBIN

HapyIlIEHUEM YCIOBUHM JOTOBOPA APYTUM CYIIPYTOM.
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[IpencrapisieTcsi, 4TO OJHUM W3 HauboJee pPacHpOCTPAHEHHBIX CIIydaeB
HapylIeHUsT JIOTOBOpa MOKET OBITh HEHCIIOJIHCHHUE WM HEHaJJIexkKalee
ucnoHeHne oO0s3aHHOCTe. Tak, CyIIeCTBEHHBIM HapylIEHHEM OpayHOTo
JIOTOBOpa MOXKET OBITh MPU3HAHO OTUYKJACHUE OJHHM M3 CYIPYroB MMYIIECTBA,
MOJIJICXKAIIETO TIepeaade B OOy COOCTBEHHOCTh WJIM TOJIh30BAaHUE; YKIOHECHUE
OJIHOTO M3 CYNPYrOB OT BBINIOJHEHUSI YCJIOBUM JI0rOBOpa, YKIOHEHHE OJIHOTO M3
CyNpyroB OT BBHIMIOJIHEHUS YCJIOBUU JIOTOBOpA, KacawIuxcs obOecredeHus
YCJIOBUM NPOKUBAHUS JPYroro cympyra (IpemaoCTaBiCHUSI MECTa KUTEIhCTBA,
JIGHS)KHOTO  COJIEpKAHUs); MCIOJIb30BAHUE CPEJICTB, MPEIYCMOTPEHHBIX Ha
BEJICHHUE JIOMAIITHET0 XO3SMCTBa, Ha MHBIC meau( HampuMep, Ha MPHOOpeTeHUE U
NOTpeOJICHHE OJIHUM M3 CYINPYroB AJIKOTOJBHBIX HANMUTKOB M HApPKOTUYECKHUX
BemiecTB); etc.be ocHoBammMs [ M3MEHEHHS WM PACTOPKEHHUS OpayHOro
JIOrOBOPA.

Jlpyro#i NpuUYMHONW W3MEHEHHS WM PaCTOPKEHUS OpadyHOro J0roBopa
MOXET OBITh CYIIECTBEHHOE U3MEHEHHE 00CcTosATenbCTB. [10 nmpaBmnam crateu 451
['K P® cymiectBeHHOE H3MEHEHUE OOCTOSTENbCTB, M3 KOTOPBIX CTOPOHBI
HCXOJWIIM TP 3aKJIIOUEHUH JIOTOBOPA, SIBJIICTCS OCHOBAHUEM JJIs1 U3MEHEHUS WU
MPEKpaIleHHs] IOTOBOPa, €CIM MHOE HE MPEayCMOTPEHO J0ToBOopoM. M3meHeHue
00CTOATENIBCTB MPU3HAETCSA CYIIECTBEHHBIM, KOT/Ia OHM M3MEHUIMCh HACTOJBKO,
YTO, €CJIM ObI CTOPOHBI MOTJIM Pa3yMHO MPEIBUACTH 3TO, JIOTOBOP BOOOIIIE HE ObLT
OBl UMM 3aKJIFOUYEH WJIU OBbLT OBl 3aKJIFOYEH HA 3HAYUTEIHHO UHBIX YCIOBUAX (ITYHKT
1 crateu 451 T'K P®). Onnako 3toro HemoctarodHo. [[Is MpUHATHS CyAOM
MOJIOKUTEIIBHOTO PEIICHUsI O PAacTOPKEHUM WM HW3MEHEHHH J0OTOBOpa B
COOTBETCTBHM ¢ TyHKTOM 2 ctaThbu 451 I'paxpanckoro kojaekca Poccuiickoi
denepanuy OAHOBPEMEHHO JOJIKHBI CYIIECTBOBATH CJIEAYIOIINE YCIOBHUS:

BO-TIEPBBIX, B MOMEHT 3aKJIFOUEHUS JIOTOBOPA CTOPOHBI UCXOJUIN U3 TOTO,
YTO TAKOT'O0 U3MECHEHHS 0OCTOSITEIILCTB HE MPOU30UJICT;

BO-BTOPBIX, H3MEHEHHE OOCTOATEIILCTB BBI3BAHO IPUUYMHAMH, KOTOPBIC

3aNMHTCPCCOBaAHHAasA CTOpOHAa HC CMOIJIa IMPCOJO0JIETh ITOCJIIC MX BO3HHKHOBCHUA C
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TOM CTENEHbIO0 OCTOPOKHOCTA U OCMOTPUTEIBLHOCTH, KOTOpas TpeOoBajgach OT Hee
XapaKTepoM JOTOBOpa U YCIOBUAMH 000pOTa;

B-TPETbUX, UCIIOJTHEHHUE JIOTOBOpa 0€3 M3MEHEHUI HACTOJIBKO HApYLIWIO OBl
OallaHC MMYIIECTBEHHBIX HMHTEPECOB CTOPOH, COOTBETCTBYIOLIUX JOTOBOPY, M
OpUYUHWIO Obl TakoW ymepO 3aMHTEPECOBAHHOM CTOpPOHE, YTO OHAa B
3HAYUTEIBHOM CTETEHH yTpaTuiia Obl TO, HA YTO MMEJa MPAaBO PACCUUTHIBATH MPU
3aKJIIOYEHHUH JI0TOBOPA,;

B-YETBEPTHIX, U3 OOBIYACB JIETIOBOTO 000pOTa WM CYIIECTBA JOTOBOpa HE
BBITEKAET, YTO PUCK U3MEHEHMSI 0OCTOSATENBCTB HECET 3aMHTEPECOBAHHAS CTOPOHA.

Hanpumep, ecnu cynpyru 10roBOPHINCH, UTO B ClIydae pacTOp:KEHHs Opaka
pUHaAJIeKAIIas UM KBapTHUpa MnepersieT B COOCTBEHHOCTh OJJHOTO U3 CYNPYIoB, a
BTOPOI MOJYYUT OT MEPBOTO JECHEKHYIO BBIILIATY, U BCKOPE J0M, B KOTOPOM ObLIa
yKa3aHa KBapTupa, OyJeT pa3pylleH kaTtacTpodoi, TO TaKkoe M3MEHEHHE YCIIOBUM
U 00CTOATENLCTB OY/IET CYIIECTBEHHBIM.

HeoOxomumo cornacuthCsi ¢ OOLIEIPUHATON B IOKTPUHE CEMEWHOTO IpaBa
TOUYKOM 3pEHUsi, COIJIACHO KOTOPOM OTH HOPMBI B OCHOBHOM IPU3BaHBI
pEryJMpoBaTh IPaKIaHCKO-TIPABOBBIE OTHOUIEHUS, CBA3AHHBIE C U3MEHSIOIIUMUCS
PBIHOYHBIMH YCJIOBHUSIMU. BpauHblil 10rOBOp B CHIIY CBOEW CHELM(PUKUA U MPEKIC
BCETO JUISILETOCs XapakTepa MOKET TpeOOBaTh U3MEHEHUS U PACTOPIKEHUSI Cy10M
3HAYMUTEJIBHO 4Yamle, B TOM YHCIE MPU OTCYTCTBHM BCEX  YCIIOBHH,
npeaycMoTpeHHbIX cratber 451 ['paxxmanckoro koaekca Poccuniickon denepannu.
B  wactHocTH, Hauboree  TUMUYHBIMH  CUTYyallUsIMH,  BBI3BIBAIOIIUMU
HEOOXOAMMOCTh IEPEeCMOTpPa WJIM PACTOPKEHUS OpavyHOro JOroBOpa, CIEAYEeT
NpPU3HATh M3MEHEHHE MAaTEPUAIbHOIO WM CEMEHHOro IMOJIOKEHUS OJHOU U3
ctopod. IlosTomy mpencraBisieTcs, 4YTO HOpPMBI MyHKTa 2 crathu 451
I'paxxmanckoro koxekca Poccurickori denepaunu HE JOJDKHBI HEMTOCPEICTBEHHO
OPUMEHATHCS K OTHOLIEHUSM, BO3HUKAIOIMIUM M3 OpayHOro Joroopa. B cBs3u ¢

ATUM TIpeJiaraeTcsi BHECTH U3MEHEHHS B GOpMYIUPOBKY cTathil 43 YK PO.
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['oBopst 00 WM3MEHEHUM WM PACTOPKEHUM OpavyHOro J0roBoOpa, CieayeT
OTMETUTb, UTO B cmity ctatbu 43 CK P® crnenyeT cobimonath NOPSI0K U3MEHEHUS
U pacTOpXKEHUs JOroBOpa, IPEAYCMOTPEHHbIM ['paxkmaHckum Koxekcom. B
COOTBETCTBHM C TYHKTOM 2 cTaThbu 452 I'paxmanckoro kojaekca Poccuiickoi
®enepanu TpeOoBaHHE 00 W3MEHEHHWU WM O PACTOPKEHUHU JOTOBOPAa MOKET
OBITh 3asIBJICHO CTOPOHOM B CYJ] TOJILKO MOCJIE TOJYYeHHs 0TKa3a IPYroil CTOPOHbI
OT IPEIJIOKEeHUS] 00 U3MEHEHUH WM PAaCTOP>KEHUU JOroBopa JIMOO HE OTBEYaeT B
CPOK, YKa3aHHBIN B MPEIJI0KEHUH WIIM YCTAHOBJICHHBIN 3aKOHOM WJIA JOTOBOPOM,
a IIpY €ro OTCYTCTBUU - B TEUEHUE TPUALIATU JTHEMU.

[TosToMy 10 momauM HWCKa B CyJ 3aMHTEPECOBAHHBIA CYNpyr oO0s3aH
NPEUIOKUTH IPYTOMY CYNpPYTry U3MEHUTh WM pacTOPrHYTh OpauHbiil jorosop. U
TOJIBKO TIOCNIE TIOJy4eHHUsI OTKa3a Ha TNpPeaoKeHHe 00 U3MEHEHUH WU
pacTop:KkeHUU OpayHOro JOTOBOpa WJIM HEMNOJYy4YeHUsT OTBETa B TEUCHHUE
OTIPEJICTICHHOTO0 CPOKa, XOAaTalcTBO 00 M3MEHEHUU WJIM PACTOP>KEHUU JOTOBOpa
MOET OBITh MOAAHO CTOPOHOU B cya. [lpeacTammnsieTcsi, 4TO NaHHas MpoLEIypa
BIOJIHE COOTBETCTBYET LEJSIM MIPABOBOTO  PETYJIMPOBAaHUS  OTHOLICHUH,
BO3ZHMKAIOIIUX U3 OPavyHOTO JOTOBOPA.

ITo TpeGoBanuto 000N M3 CTOPOH CYJl JAOJKEH OMNPENEIUTh MOCIEACTBUS
pPacTOpXKEHUSI UM U3MEHEHUs1 OpadyHoro noropopa. CrnenuaibHOTrO MOJOKEHUS O
MOCJICJICTBUSIX U3MEHEHUSI WM pacTopxkeHusi Opaunoro gorosopa B CK PO Her.
[ToaTomMy B moOpsiiKe aHAIOTUU CleAyeT 00paTUThCs K ctaThe 453 ['paxmanckoro
konekca Poccurickonn denepaunu, KOTOpasi ONPENEIISIET MOCIEACTBUS U3MEHEHHUS
Y MIPEKPaALCHUS JOTOBOPA.

[Ipy wu3MeHeHMM JOTOBOpa 00S3aTENbCTBA CTOPOH COXPAHSIIOTCA B
u3MeHeHHoM Buje. [lpu  pacTopkeHuUM JOTOBOpa 0O0S3aTENHCTBA CTOPOH
npekpamarTcsa. [Ipu sToM mo obiiemy mnpaBuiy, 3aKperyieHHOMY B IMyHKTe 4
ctatbu 453 'K P®, cTopoHsl HE BIpaBe B3BICKATHh TO, YTO OBLIO MCIIOJTHEHO UMU
1o 0053aTeNbCTBY, A0 WUCIOMHEHHUS WJIM MPEKPAIEHUs JOTOBOpPA, €CIN MHOE HE

npeaAyCMOTPCHO 3aKOHOM HJIM COIJIallICHUEM CTOPOH.
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Tak, cynpyru 06.06.2006 A.B. u A.Il. 3akmoumnam OpayHbId JOTOBOP, MO
KOTOPOMY aKI[MU U WHBbIE LIEHHbIE OyMaru, a Takke J0JId B YCTaBHOM KamuTale
NpEeAnpuATAiA BceX (OpPM COOCTBEHHOCTH, MPUOOpPETEHHBIE B TEpHOj Opaka
(KkpoMe IIeHHBIX OyMmar, MoJjIeKalluX yIiate Ha MPEeabsIBUTEINS ), U AUBUIACH/IBI 110
HUM SIBJSIIOTCS B Tepuoa Opaka COBMECTHOW COOCTBEHHOCTBIO CYNpPYTOB, a B
ciydyae pacTtopxkeHusi Opaka B cobctBeHHOCTH A.B. ocratorcs Ha 30% BbIlIe
aknui W 1eHHbIX Oymar, a B cobctBeHHoctu A.Il. - Ha 70%. Hckimodyenue
cocraBisitor  akuun  OAO  «AO», KOTOpble, HE3aBUCHMO OT BpPEMEHU
MpUOOPETEHUS aKIUH, ABJISIIOTCS cOOCTBEeHHOCThIO A.IL., kak Bo BpeMs Opaka, Tak
U B CITy4ae €ro pacTOP>KeHUSI.

B xome Opaunoro kontpakta A.Il. mpmoOpen 9509 akmuit OAO «AO».
06.2006 roma A.Il. u A.B. 3akimtoumyii COTJIAllIEHHE O PACTOPKEHUU OpavyHOIo
JIOrOBOPa, KOTOPOE HE COJAEPKAJI0 HUKAKUX OTOBOPOK B OTHOWIEHUHU akuuiit OAO
«AO».

Bnocneacteun A.Il. ymep, a A.B. oOpatwics B cyn ¢ HCKOM K CBOUM
HaclleJHUKaM ¢ TpeOoBaHMEM OO0 HCKIIOUYEHHHM W3 HACJIEJACTBEHHOW MAacChl U
MPU3HAHUU 32 HEW MmpaBa COOCTBEHHOCTH Ha 1/2 ykazaHHOMW J0JIH.

Cyn ykazan, yto npaso auyHoro umymectsa A.Il. Ha 9509 akiuii BOZHUKIIO
M0 YCJIOBHSIM OpadyHOro J0roBOpa, NpPH PACTOPKEHUM OpayHOro JI0roBopa
CTOPOHBI HE YKa3zaJid, YTO JIMYHOE HMYIIECTBO KaXXJ0H U3 CTOPOH,
MpUHAJIeKAIEe MM J0 3aKjiIioueHus naorosopa, T.e. a0 06.06.2006 rona,
MEePEeXOaUT B OOIIYI0 COBMECTHYIO COOCTBEHHOCTh CTOpOH. Ha sTOoM ocHOoBanuu
Cyl OTKa3aJiCid BKJIIOUUTH 3TH JIOJM B OOIIYHO COBMECTHYIO COOCTBEHHOCTH
CYNpYyTOB.

IIpu pacTopkeHHH JOTOBOpa BCJEACTBUE CYIIECTBEHHO W3MEHUBIIUXCA
00CTOSTENBCTB, B COOTBETCTBUU C M. 3 ¢T. 451 'K PD, cyn no TpeboBanuio oaHOM
U3 CTOPOH ONpPEAENSIET TOCIEACTBUS PACTOPKEHUS JOTOBOpa, HUCXOAs U3
HEOOXOJMMOCTHA CIPABEUIMBOTO  PACHPEACICHUS MEXIy HHUMH PacXoOJOB,

IMOHCCCHHBIX MU B CBA3HU C HCIIOJJHCHUEM 3TOI0 10roBopa.
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Ecnu ocHOBaHMEM 1Sl U3BMEHEHUS WK PACTOPKEHUSI JOTOBOPA MOCIYKUJIO
CYLIECTBEHHOE HapyIlIEHUE JI0rOBOpPa OJITHOM M3 CTOPOH, TO COTJIACHO M. 5 CT. 453
'K PO npyrast ctopona Bnpase TpeOOBaTh BO3MEIICHHS YOBITKOB, MPUYMHEHHBIX
U3MEHEHUEM WIN PACTOPKEHUEM 10T OBOPA.

B 3aBucumocTt OT mopsiika H3MEHEHHs WM PACTOP)KEHHUs OpayHOro
JIOTOBOpa OMNpPEAEIAETCS MOMEHT, C KOTOPOTO JIOIOBOpP CUHUTAETCS M3MEHEHHBIM
WIH PACTOPTHYTHIM COOTBETCTBEHHO. TaK, €ClIi M3MEHEHUE WM NpPEKpalleHHe
IIPOUCXOAMT 110 B3aMMHOMY COIJIACHIO CTOPOH OpavyHOro AOroBOpPa, 003aTENIbCTBA
CUMUTAIOTCS W3MEHEHHBIMM WM MPEKPALIEHHbIMU IO COTJAIIEHUIO CTOPOH 00
M3MEHEHUH WIA O MPEKpallleHUH JOTOBOPA, €CJIM MHOE HE BBITEKAET U3 JOrOBOpa
WIM XapakTepa HM3MEHEHHsI JoroBopa. Eciaum H3MeHEHHEe WM pacTOp:KEHUE
Opa4yHOro JOroBopa MPOUCXOIUT B CYACOHOM MOPAIKE, 00s13aTENbCTBA CUUTAIOTCS
W3MEHEHHBIMH WM PACTOPTHYTHIMH C MOMEHTa BCTYIUICHHSI pPEUICHHUS CyJa B
3aKOHHYIO CHITY.

Heo0OxoaumMo oTMETUTh, YTO OpadHblil JOrOBOP MOXKET OBITh MPEKpAILlEH HE
TOJIBKO B CBSI3U C €TI0 PACTOPKEHUEM.

IIpexxne Bcero, AeiicTBue OpayHOro JOroBOpa IMPEKpallaeTcss ¢ MOMEHTa
npeKpalieHus: Opaka, KpoMe ciydyaeB, Korja o0CTOSTENbCTBA OPAUYHOTO JOrOBOPA
paccuMTaHbl Ha TIEPUOJ TIOCie TMpekpaieHus Opaka. Kak mnpaBuio, 3To
00513aTeNbCTBA, KACAIOLIUECS B3aMMHOIO COJAEpXkaHMs OBIBIIUX CYHNPYroB, HO
MOTYT peryJupoBaTh W JPyTrHe BOIPOCH], HAMpUMEP TMPaBO MOJIb30BATHCSA
HEJIBUKUMOCTBIO, HAXOJSIICHCS B COOCTBEHHOCTH OBbIBIIIEro cynpyra( KBapTHPOH,
nayew u ap.).

N3 »Toro MOXHO cJenarb BBIBOA, YTO TMpU TNpPEeKpalleHud Opaka
OPUMEHEHHUIO TOJUJIeKAT JIMIIb T€ YCIOBUS OpayHOro JI0rOBOpa, KOTOPHIE MPSIMO
IpeIyCMaTPUBAIOT 0053aTEIbCTBA UMEHHO Ha BpeMs IOCJE pa3Boja: O MpaBUiax
paszzena oOIero MMyIIECTBa CYNPYrOB M OINpEAENieHUs JOoJiel B HEM, BBIILJIATE
KOMIICHCAIlUM 3a BUHOBHOE IOBEJEHHUE, MpHUBEAIIee K pa3BoAy, BO3MEIICHUU

CTOMMOCTH U3PACXOA0OBAHHOT'O 06]].[61"0 HMYIICCTBA U T.II.
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Tak, cormacHo OpauHoro noroopa, I'. mocie nonydenus 250000 py6neit ot
CBOETO CyINpyra B TeUeHUE Mecsla Oblia 00s3aHa BRIMKUCATHCS U3 JOMOBIIAJCHUSI.
BnocneactBun Opak Obu1 pacToprHyT. Bckope mocie 3Toro OBIBIIUE CYIpyT
oOpatwicst k I'. ¢ MUCKOM O TpHU3HAHUU €€ YTpaTUBLIEH MpPaBO MOJIb30BAHUS
JIOMOBJIQJICHUEM U O00S3aHUU CHATHCS C PETUCTPALMOHHOTO YYETa.

PemienneM MUpPOBOro CyJia, OCTaBIEHHBIM 0€3 M3MEHEHHUs ONpeeiIeHUEM
paiionHoro cyzaa, I'. uck Obul ynoBieTBOpeH. B 000cHOBaHHME BBIBOAOB 00
yIIOBJIETBOPEHUH HCKa Cy/eOHbIC MHCTAHIIMH COCIAIMCh U HA YCIOBUS OpayHOTO
JIOTOBOPA, 3aKIOUYEHHOTO CTOPOHAMH.

OO6nacTHOM CyJ, OTMEHsSI Ha3BaHHBIE aKThl, yKa3ajdl Ha HEBO3MO>KHOCTb
YAOBJIETBOPEHUE TPEOOBAHUS O CHSITUU OTBETUHUIIBI C PETUCTPALMOHHOIO y4yeTa B
CIIODHOM  JIOMOBJIQJICHUH, TaK KakK JaHHOE€ o00s3aTeNbCTBO MPEKPAIleHO
OJIHOBPEMEHHO C IpeKpalleHneM Opaka. B mepuon neicTBus 10roBopa UCTEl He
TpeOOBaJl HCIOJHEHUS JIAHHOTO 00s3aTeNbCcTBA M OBLT  COTJIaCeH C €€
MPOKMBAHUEM U PETUCTPALMEN B CIIOPHOM JOMOBJIAICHUH.

Ecnu B OpayHomM J0roBOpe, YCTAaHABIMBAIOUIEM PEXUM pa3iaesIbHOU
COOCTBEHHOCTH Ha BCE€ HUMYIIECTBO CYNPYrOB WJIM HA €ro OTAEIbHBIC BUJIbI,
OTCYTCTBYET YETKO BBIPAKEHHOE YKa3aHUE O TOM, YTO TMpHU MpeKpalieHuu Opaka
KOKIbIA U3 CYNpyroB COXpaHseT 3a coOOW TO HMYILECTBO, COOCTBEHHUKOM
KOTOPOTO OH SIBJIIETCSI B COOTBETCTBUU C YCTAHOBJICHHBIM JAHHBIM JIOTOBOPOM
PEKUMOM, MOXKHO TIOCJI€ pa3BOjia HE MPUMEHSThH MOJOKEHUSI OpayHOro J0TroBOpa
KacaTeJIbHO PEXUMa CYINPYKECKOT0 HMMYILIECTBA M IMPOU3BOAUTH €ro pasliesl B
COOTBETCTBUM C 3aKOHHBIM pPEXKUMOM. OUeBUAHO, YTO MOJOOHOE TOJKOBaHUE
MPOTUBOPEUUT LIEJIH U CMBICITY OpaqHOTO I0TOBOpA.

Kpome Toro, He coBceM BepHOi sBisieTcss u popmynupoBka 1. 3 cr. 43 CK
P®, Tak kak cormacHo cr. 40 CK P® Opaunbiii JOrOBOp MOMKET ONpPENENsTh
UMYIIIECTBEHHBIC TIpaBa W OOS3aHHOCTH CYINPYTOB B CIIydae pacTopKeHus Opaka,
HO HE B Cllydae MpeKparieHus: Opaka mo ApyruM OCHOBAHUAM, IIPEIYCMOTPEHHBIM

m. 1 cr. 16 CK P® (cmepTh wiM OOBSABICHHE CYJIOM YMEPIIUM OJHOTO W3
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cynpyroB). IlpaBnma, m. 3 ct. 43 CK P®, omnpenensss MOMEHT MpeKpalieHus
JENUCTBUS OpavyHOTO JIOrOBOpa MOMEHTOM IpeKpalieHus: Opaka, oTchblIaeT K CT. 25
CK PO, kotopas ompeaeisieT UMEHHO MOMEHT MpeKpaileHusi Opaka MpU €ro
pactopxenuu. Ho nmonoxenue 1. 3 ct. 43 CK P® 0 Tom, 4TO IipekpaiieHue opaka
HE TIpEeKpaIiaeT ACUCTBUS TeX 005A3aTeNIbCTB, KOTOPBIC MPEAYCMOTPEHBI OpavHBIM
JIOTOBOPOM Ha MepUoj Mocie npekpamnieHus: opaka, chopmyaupoBaHo 6€3 CChUIOK
Ha Kakue-nubo npyrue cratbu Kojekca, B ToMm umciie Ha CT. 25.

[IpencrapisieTcs, 4TO B LENAX COTJIACOBAHHOCTH HOPM 3aKOHOJATEILCTBA U
BO M30€XaHHE TOJIKOBAHUS, MPOTUBOpPEUAIETO caMoil ujee OpayHOro JOroBOpa,
HeoOxoaumo BHecTH u3MmeHeHne B CK P®, uznoxuB n. 3 cr. 43 B cienytoien
peIaKIuu:

«/lericTBre OpadyHOro JOTrOBOpa MpEKpalaeTcss ¢ MOMEHTa MpPEeKpalleHUs
Opaka (ct. 16 Hacrosimero Konekca), 3a HCKIIIOUEHUEM TeX MPaB U 00A3aHHOCTEH,
KOTOPbIE MPETYCMOTPEHBI OpauyHbIM JOTOBOPOM Ha Clydail pacTOp)KeHHs Opaka, a
TaKK€ TeX TMOJOKEeHUH OpayHOro JOroBopa, IMPUMEHEHHE KOTOPBIX K
MMYIIECTBEHHBIM MpaBaM M O0S3aHHOCTSM, CBSI3aHHBIM C TpEKpalleHueM Opaka,
pa3yMHO BBITEKAET U3 COJEp)KaHUs OpayHOro JIOroBopa (TMOJOXKEHUM O PEKUME
MMYILECTBA CYIPYTOB U JPYTHX)» .

B coorBerctBun ¢ m. 2 cr. 42 CK P® mnpaBa u o00sg3aHHOCTH,
MPETYCMOTPEHHBIE OPaYHBIM JJOTOBOPOM, MOTYT OIPaHUYUBATHCS ONPEACICHHBIMU
cpokamu. Takum oOpa3om, CTOPOHBI OPayHOTO JOTOBOpPAa MOTYT YCTAaHOBUTH, YTO
yCIIOBUSI OpayHOTO JOTOBOpa OyIayT JAEWCTBOBaTH TOJIBKO B  KaKOW-TO
OTpENIeNICHHbIA MMU TepuoJi BpemeHU. CpoK JO0roBopa MOKHO OIPEISTUTh
KOHKPETHBIM MEPHOOM BPEMEHH €ro AeHCTBHsI( TPH roja, MATh JIeT) JM00 TOYHOU
KaJICHAapHOW 1aTOM OKOHYAHUS €r0 JECUCTBUS.

CpoK MOKET ONpeesaThCs TaKKe YKa3aHUEM Ha COOBITHE, KOTOPOE TOKHO

HAaCTYyIIUTh U C HACTYIINICHUCM KOTOPOTO 6y,[[YT BO3HHUKATh HJIKM IPCKPAIIaTbCsA

! Cemeiinprii komeke Poccniickoit @eneparyn ot 29 nexabps 1995 r. Ne 223-®3 // Poccuiickas
raszera. 1995. Ne 17.
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MMYIIECTBEHHBIC TTpaBa U 00A3aHHOCTU CyINpyroB. Hampumep, cynpyru B 6pauHoM
JIOTOBOPE MOTYT MPEAYCMOTPETh, YTO TEUCHUE MEPBBIX IATH JIET MOCIE POKICHUS
COBMECTHOTO peOCHKa Cynpyr B MOJHOM oObeMe OyaeT HECTH pacXoAbl II0
COJICp)KaHMIO CEeMbH, a II0CJie HACTYIUICHUS YKa3aHHOTO COOBITHS HECEHHUE
CEMEHHBIX PacXo0B OyAET MPOU3BOIUTHCS UHBIM 00pa3oM.

Nrak, moaseném uror naparpady u 0003Ha4UM psiJi BAXKHBIX MOMEHTOB:

3akoH TpSAMO  NIpeaycMaTpuBaeT  BO3MOXKHOCTh  M3MEHEHHUS  JIMOO
pacTop:keHus: OpauHoOro A0roBopa. JomycTuMel ABa BapraHTa!

- [IPU OTCYTCTBUM BO3PAKECHUM - HA OCHOBAHWUH COTJIAIICHUSA;

- KOTJ1a TaKO€ COTJIAIIEHUE CYIIPyraMu HE JOCTUTHYTO - 4EPE3 CY/I.

B oaHOCTOpOHHEM TOPSIIKE OTKA3aThCs OT UCIOJHEHUSI OpayHOTO J0TOBOpa
Henb3s. Pactopkenue OpayHOro JOroBopa B OJHOCTOPOHHEM MOPSJIKE BO3MOXKHO
TOJIBKO Yepe3 CyAecOHbIC MHCTAHIINH,

N3MeHeHune nim pacTop:KeHHEe OpayHOro JI0roBOpa MO COIJIAIICHUI0 CTOPOH
- 3T0 A00pOBOJIBHAS MPOIEAYypa, NMPU KOTOPOH Yy CympyroB (CTOPOH OpaydyHOIo
KOHTpPAKTa) OTCYTCTBYIOT BO3PaXCHHS OTHOCHUTEIIBHO COBEPIICHHS YKa3aHHBIX
nevictBuil. Ilpu 3TOM HEOOXOAMMO TMOMHHUTH, 4YTO JOOPOBOJBLHOE COTJIACHE
CyNpyTroB pa3opBaTh JOTOBOPHBIC OTHOIICHHS JOJDKHO OBITH 0()OPMIICHO B TOM XK€
BHUJIC, B KaKOM 3aKjro4ajicsi OpauHbli KOHTPAakT. To eCTh cHenuagsbHbIM
JOKYMEHTOM B IIMCBMEHHON (popMe — COIIAIIEHUEM O PACTOPKEHUH OpPavdHOro
noroBopa. IlockolIbKy  3akiioueHHME OpayHOro KOHTpakTa TpedyeT ero
HOTAPUAIBHOTO  yJIOCTOBEPEHHMS, TO, COOTBETCTBEHHO, COIVIAIIEHUE O
PaCTOPIKEHUH JOJDKHO OBITh TAK)KE YJOCTOBEPEHO Y HOTapHyca.

Jlns 2TOro CTOpoHaM HEOOXOAMMO JIMYHO OOpaTUThCs K HOTapUycCy,
MPEIOCTaBUB MPU 3TOM ONPEACICHHBIA MMAaKeT JOKYMEHTOB U  OIUIATUB
roCHONUIMHY. /[MCTAaHIMOHHO COBEPIINTH JaHHYIO NPOLEAYPY HE noayuurcd. Eme
OJIMH BapWaHT, B Clydae, KOrja JMYHOE MPHUCYTCTBHE MO KAKOW-IMOO MpUYUHE

HCBO3MOJXHO, - 3TO IPCACTABICHHC HMHTCPCCOB OTCYTCTBYIOIHeﬁ CTOPOHBI 4YCPC3
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YIOJHOMOYEHHOE JIMII0 [0 JOBEPEHHOCTH. JlOBEpEHHOCTh B HTOM cllydae,
€CTECTBEHHO, TaKXe TpeOyeT HOTapHAIbHOTO YI0CTOBEPEHUSI.

Kak Obuto oTMeueHO paHee, OpayHbIid TOTOBOP MOXET OBITh PACTOPTHYT B
OJIHOCTOPOHHEM TOPAJIKE TOIBKO Yepe3 oOpallleHrue B CyIcOHbIC HHCTAHIUH.

H3MeHeHrne Win pacTOp)KeHHE OpayHOro JIOTOBOpa B CyA€OHOM MOpPSIKE
OoJiee CIIOKHBIN U 3aTPaTHBIN Mpoliecc.

3aKOHOM YCTaHOBJICHBI CIEAYIOIINE OCHOBAHUS JJIsl OOpaIlleHUs B CY/:

. CYILLECTBEHHOE HApYILLIEHUE YCIOBUN COTJIALICHUS;

. CYLIECTBEHHOE H3MEHEHHE OOCTOSITENIbCTB, U3 KOTOPBIX CYIpPYIH
UCXOJMJIM MPU 3aKIIOYEHUN OpPavyHOIrO KOHTpAaKTa (€CIM MHOE HE MPEAYCMOTPEHO
CaMHM COTJIAIIICHUEM HJTU HE BBITEKACT U3 €T0 CYIIECTBA);

. JIpYTrUe IpeyCMOTPEHHBIE COTJIAIIEHUEM CITy4YaH.

OTaenbHO XOTEIOCh OBl OCTAHOBUTHCA HA TIOHSATHH «CYIIECTBEHHOE
U3MEHEHHUE) - €ro TOJIKOBaHUE TPEOYeT OTAEIBbHOrO BHUMAHMS, IOCKOJIBKY JTaIeKO
HE KaXKJas NEepeMeHa B JKU3HEHHOM CUTyallud MOXET ObITh NpU3HAHA CYAOM
CYILLECTBEHHBIM M3MEHEHUuEM 00cToATENnbCTB. Cya OyJIeT UCXOIUTh U3 TPAKTOBKU
3aKOHOJATEIBHOIO TEPMHUHA, COIVIACHO KOTOPOW CYIIECTBEHHBIM IPH3HAETCS
TaKO€ U3MEHEHHE, TPU KOTOPOM KOHTPAKT MEX]y Cynpyramu BooOIIe He ObLI Obl
3aKJII0YEH WA ObUT OBl 3aKJII0YEH, HO HA TPUHIMIUAIBHO OTJIIMYHBIX YCIOBHSIX.

Crout 00paTuTh BHHMaHUE, 4YTO IO POCCUHCKOMY 3aKOHOJATEIbCTBY,
CyneOHBId TOPSJIOK PACTOPKEHHsSI JI000ro J0oroBopa TpedyeT coOJoaeHUs
nocyneOHOM (MPeTEeH3MOHHOM) Tpoleayphl. bpauHoe cornamieHue He SBISETCS
VCKJIFOUEHHUEM U3 TAHHOTO MPaBUJIA.

Jlokazatb, 4YTO BC€ TMPEAYCMOTPEHHbIE MEphl 1O J0CyAeOHOMY
YPEryJIUpOBaHUIO CIIOpa OBUTM MPEINpUHATHI — 3aaaya uctua. [Ipu orcyrcTBun
JI0KA3aTeNIbCTB COOJIIO/IEHUS TPETEH3MOHHOM MpOLIeIyphl CyJ BIpaBe OTKa3aTh B

PAcCCMOTPEHUM UCKA.
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2.3 IlpusHanue OpayHOro 10roBOpa HEJACUCTBUTEIbHBIM, TPABOBBIC

IIOCJICOACTBUA

OcHoBHOM 3amauell OpadyHOTrO JIOTOBOpa SIBJSIETCSl  paclpe/esieHue
UMYIIIECTBA CYNPYrOB U BO3MOXKHOCTH pacCIpeelieHuss 0co00ro pexuma ero
UCITOJIb30BAaHUSI 0 B3aUMHOMY COIVIACHIO. JTO OOCTOSITENBCTBO 3HAYUTEIBHO
yIOpOIIAET NPOUEAYpYy pa3zesia UMYIIEeCTBa MPU PACTOPKEHUU OpavyHOTO COMO3a.
3akirodasi HACTOSIIMI JIOTOBOpP, CYHPYTM MMEIOT BO3MOXHOCTb OTCTYNHThH OT
HOPM COBMECTHOW CcOOCTBEHHOCTH, 3akperuieHHbIX cTatbeit 34 CK PO, u
pacnpenenuTs MpUoOpPETEHHOE MMH HMMYIIECTBO MO CBOoeMy ycMmoTpeHuro. Kak
MPaBUJIO, UCIOJB3YETCS] TAaKOW MOAXOJ, MPU KOTOPOM HMYIIECTBO CTaHOBUTCS
COOCTBEHHOCTBIO CYIpyra, Ha HMs KOTOpOro oHo Obuio odopmiieHo. Takoe
pacrpeqieIeHUe CpeICTB MOXKET MOKAa3aThCsl OUEHBb CIPABEJIUBBIM B TOM CIIydYae,
KOrJa CYyNpyrd BCTYMAOT B 3aKOHHbIE OpauyHble OTHOIICHUS, HE UMes
3HAYUTEIbHBIX UMYIIECTBEHHBIX aKTUBOB C 00EUX CTOPOH.

OpnHako OBIBAIOT CUTYallMM, KOT/Ia OJIMH U3 CYNPYroB pa3BUBAET OW3HEC B
MPOLIECCE CEMEWHOM KU3HU, a APYTOM MOCBAIIAET CBOE BPEMS BOCIIMTAHUIO JIETEH,
3a0ote 0 nome. Ecim B 3TOM ciydae Cympyr pemuT pacTOpPrHyTh Opak myTeM
paszesia UMYIEeCTBa B COOTBETCTBUU C MEPBOHAYAIIBHBIM U YCIOBUSIMU OPavHOTO
JIOTOBOpa, TO MPEIINOJaraeTcs, 4YTO JPYyrod COUTET UX HECNPABEIJIUBBIMU U
MOTBITAETCA OCHOPUTH OpauHblid goroop. [losTomMy cTOMT TpOaHATU3HPOBATH
HaJM4Yue OCHOBAHUM JIJIsi OCTIapUBaHUsl OpayHOTro JO0rOBOpa B JaHHOM CiIyvae.

[Tockonpky OpadHbIi JOTOBOP IO CBOEW MPaBOBOM MPHUPOJE SBISICTCS
canenkoii, ct. 44 CK PO mnpemycmaTpuBaeT BO3MOXXHOCTh MPU3HAHUS €r0
HeaecTBuTeabHbIM. [Ipu stomM B cr. 44 CK P® pasnuuarorcs oOmme(
IpakIaHCKO-TIPaBOBbIC) M  CHCIMAIbHBIC (CEMEHHO-PABOBBIC)  OCHOBAHHUSI
HEJICUCTBUTEILHOCTH OpayHOro J10T0BOpA.

Kpome Toro, B mnuTeparype NpPOBOIUTCS pa3Iudve MEXIy OpadyHbIMU

JIOTOBOPAMH, KOTOPBIE SIBIISIOTCS HUYTOKHBIMU 10 CBOCW MpUpoe, U OpadyHbIMH
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JIOTOBOPAMH, HEJIEUCTBUTEILHOCTh KOTOPBIX JOJIKHA ObITh JOKa3aHa B CyJeE, T. €.
OCTIOpPHUMBIE. JlaHHas KJaccupukanus OCHOBaHa Ha  pa3leJiCHuH
HEJICUCTBUTEIBHBIX TPAXIAHCKUX CACJIOK HAa HUYTOXHBIE W CIOpPHBIC: B
COOTBETCTBMM ¢ 4Yacthto | cratbm 166 I'K P® cnenka mnpusHaercs
HEJICUCTBUTEILHON 1O OCHOBAHUSM, YCTAHOBJICHHBIM TPaKIAHCKUM KOJEKCOM
Poccuiickoit @enepanvu, TpU3HAHHBIM TaKOBBIM CYZOM (OCIIOpUMAst CAEIKa) WK
HE3aBUCHMO OT TaKOT'O MPU3HAHUS (HUYTOXKHAS CIICIIKA).

K OpauHomy [0roBOpYy NPUMEHSIOT CIEAYIOUIYIO KIACCH(PHUKAIIUIO
HEJICHCTBUTEIBHBIX CNIETOK. MOXXHO BBIICTUTH CIEIKA C TTOPOKOM: CYOBEKTHOTO
cocTaBa; BoiM; coaepxkanus; Gopmbl. B 3Toit cBsizu C.H. boH10B oTMedaeT, 4To
«H13 OCHOBAaHWI MpU3HAHUS OpayHOTO JOTOBOpA HEJEUCTBUTEIBLHBIM HAMOOJIbIIEE
3HAUYE€HHUE MMEIOT CIEAYIOIINEe: HECOOI0IeHne HOTapHaIbHOW (OPMBI JOTOBOPA
(m. 1 ct. 165 'K P®); HEecooTBeTCTBUE OpayHOTO JOrOBOpPA 3aKOHY HWJIM HHBIM
HOPMATHUBHBIM aKTaM (HE3aKOHHOE COJIepKaHUE JIOTOBOPA); COBEPILIEHUE JJOTOBOPA
HEJICECIIOCOOHBIM JIMIIOM; HECHIOCOOHOCTh MOHMMATh 3HAYEHUE CBOUX JEHCTBUN
IpU 3aKJIIOYEHHH OpayHOro JO0roBOpa; 3akKiIOYEHHWE OpadyHOro JI0roBOpa IMOJ
BIUSHUEM 3a0NMyXKJIeHUs WIM oOMaHa, HACWIWA, YrPO3bl, 3JIOHAMEPEHHOTO
COTJIALICHUSI TIPEJCTABUTEINSI OJHON CTOPOHBI C IPYTrOW JIMOO CTEUEHUS TAHKEITBIX
0GCTOSITETBCTBY .

Kak copaBemmuBo otmewaer E.II. Turtapenko, «OpayHblii 10TOBOP B
MIPUHIIATIE MOJKET OBIT 3aKIIOUCH C JTFOOBIM IIOPOKOM»-. B TO 3Ke BpeMmst, KaK yxe
YKa3bIBJIOCh, OpauHbIN JJOTOBOP HE MOKET OBITh 3aKIIOUYEH Yepe3 MPEeACTaBUTEINS,
a TMO3TOMY €ro Helb3sd 3aKIYUTh C TaKUM IOPOKOM, KaK 3J0HAMEPEHHOE
COIVIAILLIEHUE NPEICTABUTENS OJHON CTOPOHBI C APYTrOM CTOPOHOM.

BakHbIM  aclieKTOM  SIBJIIETCSI yCTAHOBJIEHUE JIEUCTBUTEIBHOCTH U
HUYTOXKHOCTH OpayHOro [a0oroBopa. AHaIM3Upysd TpaXIaHCKOE U CEeMElHoe

3aKOHOJATEILCTBO Poccuiickoit deneparyivi, MOXKHO OTMETUTH, YTO OpavyHbIN

! Boumos C.H. bpaunsblii norosop: YuebHoe nmocobue g By3oB. M.: FOHuTu-gaHa; 3akoH U
npaso, 2010. C. 236.
2 Tutapenxo E.I1. Coneprxanne Gpausoro gorosopa // «Horapuycy. 2008. Ne 5. C. 23.
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JIOTOBOP — A3TO JABYCTOPOHHSS CHAEJIKA, 3aKI0YaeMas MEXAY IBYMsI CTOPOHAMHU
IIPU OTIPENEIICHHBIX YCIOBUAX. ECM HacTOsIME yCIOBUS YIIEMIISIOT IIpaBa OJHOM
M3 CTOPOH M IPOTHMBOPEUAT 3aKOHOAATENLCTBY Poccuiickonn Denepanuu, Takou
JIOTOBOP MOXET OBbITh OCHOpPEH B Cyl€ Ha OCHOBAaHUU IIPE/ICTABIICHHBIX
JI0Ka3aTeybcTB. B TO e BpeMsi OCHOpHUTHh OpadHbId TOTOBOP HEBO3MOXKHO H3-32
HECOIJIACHS Y JIUYHOTO BUJICHHS CUTYyalluu OJHUM U3 CYIIPYTOB.

Heo6xoaumo yduThIBaTh CPOK JTABHOCTH /IO BCTYIUICHUS B 3aKOHHYIO CHITY.
Kak npaBuiio, CpoK MCKOBOM JABHOCTH HE PACIIPOCTPAHAETCA HA CEMENHBIE CIIOPHI,
HO TOCKOJBbKY OpayHblii JOTOBOp 3aTparuBaeT MMYIIECTBEHHbIE U (DHHAHCOBBIE
aCIIEKThl CEMEVHBIX OTHOILLICHMM, 3aKOH MPEIyCMATPUBAET KOHKPETHBIE CPOKH IS
HEKOTOPBIX CIIOPOB.

B wyacTHOCTH, CpPOK HCKOBOM J[aBHOCTHM HE YCTAHOBJIEH i1 HCKa 00
OCIAapUBaHUK OPayHOTO JI0rOBOpa B COOTBETCTBUM C IMyHKTOM 2 cTaThu 44 CK PO.
Bosnukaer Bompoc: «MOXHO 1M 3TO OOCTOATENBCTBO TPAaKTOBAaTh Kak
BO3MOXKHOCTh B JIF0OOOHI MOMEHT OCHOpPUTH JOroBop?» i 3TOro oOpaTHMCs K
paswsicHennio Bepxosroro Cyma PO cormaceo koTopoMy GpadHbIil JOTOBOP IO
CBOEU INMPABOBOU MPUPOJE SBISIETCS PA3HOBUIAHOCTHIO JIBYCTOPOHHEW CIIEJIKH, HO
UMeEIoIIEeH CBOIO crienu(duKy (Tak Kak B OCHOBE 3aJI05K€HBI MPUHIIUITBI CEMEHHOTO
3aKOHOAATENbCTBA), U MOCKOJbKY B CK P® cpoku MCKOBOW TaBHOCTH MO JTaHHOU
CTaTbe HE MPENYCMOTPEH, B TAHHOM ClIy4yae PUMEHAETCS CPOK UCKOBOW JaBHOCTHU
, npenycmotrpennbii c¢r. 181 I'K P® (Cpoku uUCKOBOM JaBHOCTH TIO
HEJICHCTBUTEIBHBIM C/ICIKAM).

[lymoBa K.A. oTmMeudaer, 4To mnepej TeM Kak MOANUcaTh OpayHbIi 1OrOBOP
HOTapUyC O3BYYHMBAET BCIYX IMOJIOXKEHUS JOTOBOPA 0OEMM CTOPOHAM U Pa3bsCHSET
BCE YCJOBHS M MpPaBOBBIE IOCIEACTBUS BBHIOPAHHOTO MMM PEXHMMa BIaJCHUS

2
HMYIICCTBOM .

! Omnpenenenne BepxoBHoro Cyma P® ot 20/01/2015 Ne5-KI' 14-144 // OdunmansHelii cailT
Bepxosnoro Cyma P®: https://www.vsrf.ru/ (Jlata oopamerus: 10.01.2021).

[lymoBa K.A. Bpaunblii J0rOBOp: OCHOBHBIE AaCHEKTHI, MPHU3HAHHE HEICHCTBUTEIBLHBIM
noroBopa B cyze // bromuterens Hayku u npaktuku. 2020. Ne§. C.14.
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DTO 03HayaeT, 4To Cynpyru (WM Oyayliue Cymnpyru) OCBEAOMIICHBI 000
BCEX IMPaBOBBIX MOCIEACTBUSAX HAa MOMEHT MoOAMHcaHus JoroBopa. Mcxoxas us
ATOTO0, IOTUYHO TPEITOIOKUTh, YTO CPOK MCKOBOH JABHOCTH UCUHCIIACTCS Cpasy C
MOMEHTA 3aKJIFOUEHHUSI IOrOBOPA.

Hampumep, coritacHo 6padHomMy OTOBOPY, BCE UMYIIIECTBO, MPUOOPETEHHOE
BO BpeMsi Opaka, CTAaHOBUTCS COOCTBEHHOCTBIO Cympyra. B saTom ciyuyae naxe B
MOMEHT MOJAMKUCAHUS JOTOBOpA CYNPYTy CTAHOBUTCSI OUYEBUJIHO, YTO OH HAXOJUTCS
B KpaiiHe HEBBITOTHOM TIOJIOKCHHH.

Tak, KcroBckuii ropojckoit cyn Hmkeropoackoi o6nactu 7 utons 2019
roga paccmotpen geno Ne 2-143/2019 o mnpusHanuw OpavHOIo JOrOBOpA
HEJICICTBUTEIbHBIM, NPUMEHEHUH TOCIEACTBUNA HEACHCTBUTEIBHOCTU CHEINOK,
paszene UMyIlecTBa, MPU3HAHUM COBMECTHOM 3a[0JIKEHHOCTH, MPU3HAHUY TIpaBa
COOCTBEHHOCTH Ha JojJeBoe umyiectBo. ['paxaanun CyxanoB M.IO.,
HAXOJIMBIIMKACA B 3apETUCTPUPOBAHHOM Opake M 3aKIIOYUBIINI OpadHbIi JOTOBOP
¢ Cyxanooit U. 1. B nepuon ¢ 2012 mo 2016 rox, oOpatuncs B cyn. Mcren u
OTBETYHUK TPHOOPENH ABMKHUMOE M HEIBIKMMOE HMYIIECTBO W BBIJAIH €T0
OTBETYUKY. JI0 CHX MOp MCTEI] MOCTOSIHHO MPOXKUBAET B KHUJIOM JIOME, MOJIb3yETCs
PUOOPETECHHBIM aBTOMOOUIIEM U XOTEN OBl pa3IeTuTh UMYIIIECTBO TIOCIIC pa3BO/Ia
B COOTBETCTBUM C CEMCHWHBIM 3aKOHOJATEIhCTBOM. Ho HecMmoTpss Ha 93To,
3aKOHHBIA PEXHM HMMYIIECTBA CYNMPYTroB ObLT U3MEHEH U CYyJ.l BBIHEC pEIICHUE
otkazarh CyxaHoBy M. [O. B yoBiIeTBOpeHHH UCKOBBIX TpeOoBaHuid K CyXaHOBOM
. JI. o npu3HaHUU HEACHCTBUTEIHLHBIM OPAYHOTO I[OFOBOpal.

Ha mpakTuke BCTpedaroTCs Cirydau, KOTJa OJIUH U3 CYNPYTroB U3HAYAIBHO HE
OBLT TIOCTaBJIEH B 3aBeJIOMO HeOJIOronmpusiTHOE moJiokeHrne. K Takomy BBIBOAY
npumien OKTIOpbCKHi paioHHBIH cyn MokeBcka mo gemy Ne 2-716/2019.
['paxxnanka barayrnuHoBa oOpaTmiach B CyJl C MCKOM K OBIBIIEMY CYNPYTY O

MPU3HAHUKA OpPavYHOTrO JOTOBOpA HEACUCTBUTENIBHBIM. B TOATBEpKICHHE CBOMX

! Pemenne Kerosekoro ropojackoro cyaa Huwxeroposckoit o6mactu. mo aemy Ne2-143/2019 ot 7
utonsa 2019 r. // Odunmaneueiii caiit KctoBckoro ropoackoro cyna Huxkeropoackoit obmacru:
http://kstovsky.nnov.sudrf.ru/ (/lara ooparuenus: 12.01.2021).
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YTBEPKJICHU OHa YyKas3aja, 4To OpayHblii KOHTPAKT B €€ cliyyae SBIAETCS
Ka0ambHON CHENKOM, TOCKOJBKY YCIOBHUS KOHTpakTa CTaBsT €€ B TPYAHOE
nosioxkenue. Cya He corjiacuics ¢ I0BOJAAMH MCTLA, CChUIAsCh HA TO, YTO HCTELl
3Hasia 000 BCEX YCJIOBHUSX OpayHOro JIOrOBOpa M 3aKJIIOYuiIa €ro ¢ OTBETYUKOM
I0GPOBOIIBHO'.

B cnyuae ¢ barayTaHOBBIMU JJOTOBOP HE COJAEpX al HUKAKUX YCIOBUU O
JUIICHUH CYHpPYTH BCEro UMYIIECTBA, a MPeaycMaTpUBal BO3MOKHOCTh Mepeaun
MMYIIECTBA, KOTOPOE ObLIO MPUOOPETEHO BO BpeMsl Opaka U 3aperucTpUpOBaHO Ha
ee ums.

CTouT OTMETUTh, UYTO TEPMHUH «KpailHE HEOJAronpusATHOE IMOJIOKEHHUE
OJIHOTO U3 CynpyroB» siBisieTcsi oeHOUHbIM. CK P®D He coAaepKUT KOHKPETHOIO
MEepEYHsl MPU3HAKOB OMPEAEIICHUS TAKOrO MOJOKEHUS cynpyra. Benb st pa3HbIX
KATeropuil TpaKJaH 3TOT «IOPOI» MOKET CYIIECTBEHHO OTIMYaThCcs. B kaxmom
KOHKPETHOM CJIydae Cylbs IPUHUMAET CAMOCTOSITENIBHOE PELICHHE B Ipeaenax
CBOMX TIIOJJHOMOYMH W Ha OCHOBAaHUU KOHKPETHBIX OOCTOSTENbCTB. Takum
o0pa3oM, OJHOW U3 OPraHU3alMOHHO-TIPABOBBIX MPOOJIEMON NPUMEHEHUS
MHCTUTYTa HEJCHCTBUTENBbHOCTH OpayHOro noroopa B Poccuu cinemyer ykazatb
c1abyi0 aKTHBHOCTb €r0 HCIIONB30BAHMS Ha MPaKTHKe . KpoMe TOro, OTCyTCTBUE
KOHKPETHBIX KPHUTEPUEB «KpaiiHe HEOJaronpusiTHOrO MOJIOKEHUS» YCIOKHSAET
IPOTHO3UPOBAHMSI PA3BUTHS MCX0/1a TOT'O WIM HHOTO CYA€OHOTO pElIeHMS.

[ToaBOAS UTOT, MOKHO BBIACIUTH CIEAYIOIINE MYHKTHI, HA KOTOPBIE CIETYEeT
oOpaTUTh BHUMAHHE MPU 3aKITIOYECHUU OPavyHOTO JOTOBOPA, C LETBI0 YCTpaHEHUS
OCHOBHBIX OIIMOOK M PHUCKOB JJIi OOOMX CYNpPYroB M BapHaHTa MpU3HAHUS

OpayvHOro JI0rOBOPA HEICHUCTBUTEIIBHBIM

! Pernenne OKTSGPHCKOTO paifoHHOro cyja r. Mkescka mo gemy NeNe2-716/2019 ot 22.03.2019
r. //  Odumuaneupiii  callt  OkTa0pbckoro  palloHHoro cyma . MxkeBcka:
http /loktyabrskiy.udm.sudrf.ru/ ([lata ooparienus: 12.01.2021).

2 Muxkasmsin AT [IpoGneMbl mpUMEHEHUS U IMYTH COBEPIIEHCTBOBAHUS 3aKOHOAATEIHHOTO
peryaupoBaHUs MHCTUTYTAa HeAeHCTBUTENbHOCTH OpauHoro goroBopa // Hayka 6e3 rpaHui.
2017. Nel. C. 74.
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ClieyeT YKa3bIBaTh IMOJIOKEHHS, Kacarolluecs MPaBOBOTO PEryIUpPOBaHUS
UMYIIECTBA, HAXKUTOTO B Opake. Jlydre ecnu OyayT KOHKPETHO TIPOMTUCAHBI
CIIEyIOIINE YCIIOBHUSA: CIOCOOBI y4acTHhs B J0XOJaxX CYIpyroB; IMpaBa U
00SI3aHHOCTH TIO B3aUMHOMY COJICP)KaHHUIO; TOPSIIOK HECEHUS PacXOJIOB;
MOPSJIOK pachpe/ieleHns UMYIIECTBA B CIIy4ae pacTOPXKEeHUs Opaka;
HEOOXOMMO MPOCUNUTATh BCE BApUAHTHI PA3BUTUS COOBITHH, YTOOBI OHA U3
CTOPOH HE OKa3zallaCh B «KpailHe HeOIaronpusaTHOM TIOJOKEHUM.
Hepomyctumo, 4To0Bl OfHA M3 CTOPOH MOJHOCTHIO JIMIIANIACh COBMECTHO
Ha)KUTOTO UMYIIECTBA,;

HE CTOWT TIPONHUCHIBATH YCJIOBHUA, Kacaembleé aMOpaJbHOTO TOBEACHUS
omHoro wu3 cymnpyroB. IlogoOHble TMONOXEHUS MOTYT TPUBECTH K
37I0yNOTPEOJICHUIO CBOMMH MpaBaMU U MaHUIYJISIIUM OAHOW U3 CTOPOH B
LENAX JOCTHKEHMS pa3BoJa M IIOIYYEHHs] 3aMHTEPECOBAHHOM CTOPOHOU
BCEro UMYIIECTBA,

B OpayHOM JOroBope 00s3aTEIbHO JTOJIKHO OBITh YKa3aHO, YTO HOTapUycC
pPa3bsICHWII CTOPOHAM CMBICT U TIOCIEACTBHUS 3aKIIOYCHHUS OpayHOro
JOTrOBOpa M YAOCTOBEpUJICSI UYTO €ro COAEpKaHUE COOTBETCTBYET
JICHCTBUTENFHBIM HAMEPEHUSIM CTOPOH M HE TPOTHBOPEYHT 3aKOoHY. B
MPOTUBHOM CIy4ae JIOTOBOP MOKET OBITh OMPOTECTOBAH W TPU3HAH
HEJCHCTBUTEIBHBIM B CyA€OHOM TMOpsiaKke (Tak cyneOHas KOJUIeTHS 10
TpaXXTaHCKUM JAellaM MOCKOBCKOTO TOPOJCKOTO Cyna Mpu3Haia OpadyHbIi
JIOTOBOP HEJEHCTBUTENbHBIM, OCHOBBIBAsICh Ha TOM, 4YTO B OpadyHOM
JIOTOBOpE OTCYTCTBYET yKa3aHWE Ha TO, YTO OH OBbLI MPOYMUTAH HOTAPUYCOM
BCIIyX 00CHM CTOpOHAM JIMYHO U OBUTHA Pa3bsiCHEHBl OCHOBHBIC MOJIOKEHHUS O
npaBaXx M OO0S3aHHOCTAX CTOPOH M TOCJHEICTBUS 3aKIIOYEHHS] JaHHOTO
JI0OTOBOPA);

HE CJIeIyeT yKa3blBaTh YCIIOBHUSI O MPUBATU3ALMU KUJIOTO MOMEIEHUs, TaK
KaK JaHHbIE OTHOIICHWS PEryJIUPYIOTCS OTACIbHBIM 3aKOHOM U He

OTHOCATCA K UMYIICCTBECHHBIM OTHOIIICHUSM.
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[Tockonbky B Poccuiickoin denepanin Ha COBPEMEHHOM J3Talle Pa3BUTHUS
OOIIECTBEHHBIX OTHOILIEHWH WHCTUTYT OpayHOTO JIOrOBOpa HE IOJIb3YETCs
HIMPOKOW NOMYJISIPHOCTBIO, HENb3sl C YBEPEHHOCTBIO MPENYrajaarb, KaKUE €ro
MOJIOKEHHUS CyJl MOKET MMOCYUTATh 3aKOHHBIMH, a KAKHE HET.

[TosToMy, 4YTOOBI CHU3WUTH PUCKH TPHU3HAHUS €Tr0 HEACHCTBUTEIHHBIM,
ClIelyeT MaKCHUMaJlbHO MPUOIM3UTH CMBICH OpayHoro aoroBopa k CemeiHOMY
kojiekcy P®. IloaBoass UTOrM MpoaHATIU3UPOBAHHOW CYy/IeOHOW MPAKTUKH, MBI
TaKK€ TPHUXOJANM K BBIBOAY, YTO HWHCTUTYT OpayHOro JOTOBOpAa HMMEET Kak
JIOCTOMHCTBA, TaK M HejocTarku. biaromapss OpauHOMy JIOTOBOPY CYIPYTH
CaMOCTOSITEJIbHBl B PEIICHUM MMYIIECTBEHHBIX BOMNpocoB. Ilpu 3TOM oOHU
MOCTOSTHHO HaXOJSITCSI B OOOPOHUTENILHOM TOJOXXEHUU IO OTHOILICHHH APYT K
apyry. OTcroga BO3HUKAET BOMPOC O TOM, HACKOJBKO B3BELICHHBIM SIBIISLIOCH MX
pelieHre O BCTYIUICHMM B Opak W O IIEHHOCTHOM OCHOBE Opaka, Ha KOTOpOH
SHKIETCS CeMbST .

Cnenyer ormetuts, uto cT. 44 CK, npenycMmarpuBaromias OCHOBaHUS IS
ocrapuBaHus OpayHOTro I0rOBOPa, HE YCTAHABIMBAET CPOKA UCKOBOM JABHOCTH.

Tax, 23 cents6psa 2005 rona mexay cynpyramu [1.A. u I1.K. Obu1 3akimtoueH
Opaunblii oroBop. bpak ObL1 pactopruyT 05 mas 2008 roaa.

ITocne pacropkenust Opaka I1.A., ccpuiasich Ha TO, 4TO M. . 5 U 6 OpayHOTO
JIOTOBOpPA CTaBAT €ro B KpaiHe HEOJarompusTHOE MOJIOKEHHE, T.K., KBAPTHPA,
puoOpeTeHHasi B Mepuoji Opaka, MpU3HAETCS COOCTBEHHOCTHIO OTBETUHUIIBI U OH
TEpSIET MPaBO NPOKUBAHUA B JaHHOM KBAapTUPE U B T€UEHUE 7 JIHEHM C MOMEHTA
perucTpanuy pacTopKeHus Opaka MOKEH MOoJaTh JOKYMEHTHl Ha CHSATHE C
PErUCTPaAllMOHHOTO ydeTa, OOpaTWwics B CyJ C TpeOOBaHUSIMU OO0 OCHapUBaHUU

yKa3aHHBIX TyHKTOB OpayHOTro I0TOBOpA.

! Cakaena 3.J1. Bpaunblii 1OroBOp M €ro akTyalbHOCTh B cOBpeMeHHOH Poccuu // DnexkTpoHHBbIH
HayyHO-MeTonndeckuit xxypHain Omckoro I'AY. 2019. Ned4. C. 1.



67

OTka3biBass HUCTLY B YAOBJIETBOPEHUHU 3asBJICHHBIX TpPEOOBaHUM, CYJIbI
IIEPBOM U aNEJUBILMOHHON MHCTAHIIMM MUCXOAWIN U3 IIPOITYCKA UCTLOM CPOKa IS
oOparieHus B CyI.

[Tpesuanym Cankt-IleTepOyprckoro ropoickoro cyja, paccMaTrpuBas €0
B MOPSKE HAA30pa, yKa3ail, 4ro TpeboBaHus [1.A. BBITEKAIOT U3 HOPM CEMEMNHOIO
3aKOHO/IaTEIbCTBA, HA KOTOPHIE TPEOOBAaHUS O MPOIYCKE CpOKa Ui oOpallleHus B
CyIl HE PacIpOCTPaHAITCS 3a UCKIIOYEHHEM CIIydaeB, €CIM CPOK JUIS 3allMThI
HapyILIEHHOTO IpaBa ycTaHoBJeH CeMeiHbIM KoJIeKCOM. Jleno ObLI0 HAampaBiIEeHO B
PalOHHBIN CYJ I PELICHMs BOIIPOCa O Iepenayde Aeiia il paCCMOTPEHUS HTHOMY
MHPOBOMY CYyJIbE.

Ot npekpamieHuss OpayHOro JOroBopa CleAyeT OTJIWYaTh NpPU3HAHUE
Opa4yHOro JI0roBopa HeAeHcTBUTENbHBIM. [Ipu pacTopkeHun OpadyHOro JOroBopa
ero JeiicTBUME MpeKpamiaercss Ha Oyayliee BpeMms, NpH MNpU3HAHUM OpayHOro
JIOrOBOpa HEJAEHUCTBUTEIBHBIM OH CUMTACTCS HEIACHCTBUTEIBHBIM C MOMEHTA €ro
3aKJIIOYECHMUS.

B 3akmioueHue cienyer OTMETUTh, YTO MpU3HAHUE OpayHOro J0TroBOpa
HEJICUCTBUTEIBHBIM HMEET UHYIO HOPUAUYECKYIO IIPUPOLY II0 CPAaBHEHUIO C €T0
pacTtopkeHueM. Eciii pacTOp:KEHUE OroBOpa NMPEKpPAIAeT JAEUCTBHE JOKYMEHTA
[0 OINPEOEIECHHBIM IOPUIWYECKUM OCHOBAaHMSIM, TO IIPU €ro IpU3HAHUU
HEJCUCTBUTEIbHBIM (B OBITY-IIPU PACTOPKEHUM WIM AHHYJIUPOBAHUHU) MOXKHO
TOBOPUTH O TOM, 4TO 003aTENBCTBA MO TAKOW CIIEIKE M3HAYAIBLHO HE BO3HUKAIOT B
CUJIy €€ HE3aKOHHOCTH C MOMEHTA 3aKIIIOUCHMUS.

Eme oavH Ba)KHBII MOMEHT 3aKJIFOYaeTCs B TOM, YTO OpayHbIil JOTrOBOP
MOET OBITh PACTOPTHYT TOJIbKO uepe3 cyA. Toiabko B cylae MOTYT OBbITh
UCCIIEIOBaHbl OOCTOSITENbCTBA W TPHUHATO pEUICHHE O HEACHCTBUTEILHOCTH
CHENKHU.

Kpowme Toro, OpauHsblif 1OroBop UMEET CBOU CHEU(PUIECKIE OCHOBAHUS JJIsl
MPU3HAHUS €ro HEeJACUCTBUTENbHBIM. Hampumep, OpadHbiii JOTOBOpP MpPU3HAETCS

HEJICHCTBUTEIBHBIM, €CIIU CYyJI IPU3HAJ Opak CyNpyroB HeJeHCTBUTENbHBIM. boiee



68

TOIO, Tp€6OBaHI/Ie 00 YCTaHOBJICHHUUN HCHCﬁCTBHTCHBHOCTH 6pa‘IHOFO A0TOBOpa
MOXCT paCcCMaTpuBaATbBCA OAHOBPCMCHHO C 3aiABJICHUCM O PACTOPKCHUU

(Mpu3HAaHUU HENEHCTBUTENBHBIM) Opaka, MOCKOJIbKY Takhe TpeOOBaHUS CBSI3aHBI

MEXKTy COOOM.
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3AKJIIOYEHUE

Hcnonp30BaHne JOrOBOPHOTO PEKUMa COOCTBEHHOCTH CYIIPYTOB MO3BOJIET
0oJee IeTaabHO PEryJMpOBaTh UMYIIECTBEHHBIE OTHOLIEHUS MEXKIY Cylpyramu.
HecmoTtps Ha TO, YTO CErojHs MPaBOBOMY PETYIMPOBAHUIO OpayHBIX JOTOBOPOB
nocBsALEeHo Beero Atk crarei CK PO, MoKHO cka3aTh, 4TO PEryJIMPOBAHUE 3TOTO
IIPaBOBOTO HHCTUTyTa B IEJIOM HAaxXOAWUTCS Ha JOJDKHOM ypoBHe. CK PO
onpenenseT TpeOOBaHMs, CBS3aHHbIE C HW3MEHEHHEM U Qopmoil OpadHOro
JIOTOBOpa, TMpH3HAHHMEM OpayHOro JOroBopa HeAeHCTBUTENbHBIM. OmHAKO,
HECMOTPsI Ha BCE 3TH IOJIOKHUTEIBHBIE MOMEHTHI, KAK B CEMEHHOM IIpaBe, Tak U B
HayKe CEMEIHOro mpasa, CylIeCTBYET psAJl MPABOBBIX MPOOJIEM, CBSI3aHHBIX C 3TUM
MIPaBOBBIM HHCTUTYTOM.

BpauHblii 10roBop - 3TO COIJAllIEHUE JIML, BCTYMAKOLMX B Opak, WU
COIJIAllIEHHE CYNPYTOB, ONPEAENSIONee UMYIIECTBEHHbIE MpPaBa U OO0S3aHHOCTU
CYIIpYTOB B Opake U (WJIM) B CIIy4ae €ro pacTOp>KEHUsl.

OOpaTuM BHUMaHUE, YTO OpauHbIi JOrOBOP-3TO COTJIAILIEHUE MEXAY JBYMsI
CTOpOHaMH JOTOBOpPa M K HEMY MNPEIbSABISAIOTCS BCE TPEOOBaHUS, CBSI3aHHBIE C
JpYT'MMH BHJIaMU JOTOBOPOB (Hampumep, HpU MOKYyNKe KBapTUpbl). To ecTb
JIOTOBOP AOJKEH ObITh 0()OPMIIEH B TUCBMEHHON (pOpME, CTOPOHBI JOJKHBI OBITh
MOJIHOCTBIO  JIEECTIOCOOHBI, JOTOBOpP JIOJDKEH COOTBETCTBOBAaTh TPEOOBAHUSIM
3aKOHa, JOJDKEH COOMI0AAaThCs MPUHLUIT CBOOOIBI JOrOBOpa U Tak jaajiee. B To xe
BpeMsl CYIIECTBYIOT M Ba)XHble OCOOEHHOCTH, KOTOpBIE 3aKOHOAATENb 00s3al
BBITNIOJIHATH MPU 3aKJII0OYEHUH OpavyHOTro 10r0BOpa:

— JIOTOBOP J0JDKEH OBITh 3aKJII0UEH B MUCbMEHHOU opme;
— JIOTOBOP JOJIKEH ObITh 3aBEPEH HOTAPHYCOM.

VYkazanHble TpeOoBaHUs 00s3aTeNbHBI U WM3MEHEHUIO He mnomaexar. llpu
3TOM OTMETHM, YTO JOTOBOpP HE MOXET OBITh 3aKJIIOYEH 3aJHUM YHCIIOM.
[TosichuM, ObIBalOT ciydad, KOrja CYyHNpyrM Haxosch Ha rpaHu pasBoja (u

OpeaBUAs JaNbHEMIIMIA pa3fesn UMyIIeCTBa WM MBITasCh YHUTU OT JIOJITOB),



70

oOpamatorcsi ¢ TpeOOBaHUSIMU YIOCTOBEPUTH OpauHbId JOrOBOp JAaTOM UX
KEHUTHOBI WM BOOOIIE A0 CBaabObl. Takoe HEBO3MOXKHO HHU TMpPU KaKHX
oOcTosaTenbcTBax. JlaToit Hauana qeicTBUS OpavHOTO A0rOBOPA, SBJSETCS J1aTa ero
yIOCTOBEPEHUSI HOTApUYCOM (3a MCKIIOYEHUEM Ciyyasi, Korja OpayHbIii JOrOBOp
3aKJIIOYEH JI0 TOCYJaPCTBEHHOU perucTpanuu opaka).

Ha cerogusitinuit nenp MHcTUTyT OpadyHoro JoroBopa A0 CUX IOp HE
pruoOpest NOMyISIPHOCTU CPEU IPakJaH Hailel cTpanbl. Ha 3To ecThb 1enbii psj
npuuuH. JTO ciabas TeopeTndeckas 0aza J1aHHOTO WHCTUTYTA, MAJIO€ KOJUYECTBO
CyNeOHOM TNpaKTHUKH, HEAOCTaTOYHass HWH(GOPMUPOBAHHOCTh HACEJIEHUS O
MOJIOKUTENBHBIX CTOPOHAX JaHHOTO JIOTOBOPA, CTEPEOTUIIHOE MBIIIJIEHUE
TpaXKJaH O TOM, YTO OpayHbId JOTOBOP SIBISIETCS «3alaJHbIM TPEHAOM», TOMUMO
TOr0  CIEAYyeT BBIIEAUTh UYTO HEpeAKO OpadHblii JOroBOp  SBIAETCA
JEMOHCTpPALMEN 3JI0YNOTPEeOJEHUsT NPAaBOM Ha M3MEHEHHE 3aKOHHOTO PpPEKHMMa
UMYILECTBA, MOCKOJIbKY LENbIO SIBISIETCS OOpalleHHe K MPaBOBOMY HHCTUTYTY
«OpavyHOro JI0rOBOpa» SIBISETCS YKJIOHEHHME CYyNpyra OT HCIOJIHEHMsS JIOJITOBBIX
00s13aTENIbCTB; B IPYTUX CIIydasix, Cynpyru (Oyayume cynpyru) noaxoasT K 3TOMy
BONPOCY OE30TBETCTBEHHO, IIOCKOJIbKY COTJIaCOBBIBas YCIOBHUS JIOTOBOpa U
yTBEPKJ1as I0rOBOP, MOCIE PACTOPKEHUSI Opaka MbITAIOTCA YHUTH OT MCHOJHEHUS
JIOTOBOPA, JOKA3bIBas, C ATOM 1I€JIbI0, HEIEUCTBUTEIbHOCTD 1I0TOBOPA.

Ha namr B3risizi, He CTONb BBICOKAS MOJIOKUTEIbHAS TUHAMUKA MOXKET OBIThH
OOBSCHEHA TEM, YTO B IAHHOM CJIy4ae BO3HHKAET KOMIUIEKC MPOOJIEM, CBA3aHHBIX
C MOPaJIBbHOU COCTABJISIOLIECH COBPEMEHHOTO HACEJIEHUSI POCCUMCKUX TPAXKIAH, TO
€CTh C TEM, YTO JIOJU MPOCTO HE TOTOBBI MOJMUCHIBATH JOKYMEHTHI TaKOTO
conepxkanusi. Kpome Ttoro, ciemyer OTMETUTh, YTO TIpoOJiemMa 3aKioyaeTcs B
HENPaBUILHOM MMOHUMAaHUH 00IIECTBOM CYIIHOCTH 3TOTO JJOTOBOPA, €r0 3HAUEHUS,
a TaKkKe B OMMOOYHOM pa3rpaHUYECHHH U COMOCTABJICHUHU €r0 HEOOXOAUMOCTU U
NEHCTBUTENBHOCTH, YTO B KOHEYHOM MTOT€ CIOCOOCTBYET (POPMUPOBAHUIO
HEraTUBHOTO OTHOIICHHS K HMHCTUTYTY OpauHOro aoroBopa. EcTecTBeHHO, Mbl

CUMTAEM, YTO HEOOXOJMMO KaK MOXKHO CKOpEe HAWTH pelieHrue 3TOW MpoOJIeMBbl.



71

Wtak, Mbl cuMTaeMm, 4YTO €CIM JaTh JOCTATOYHO IIOJIHOE OINHUCAaHUE OpayHOro
JIOTOBOPA BMECTE CO BCEMH €TI0 MOJIOKUTEIbHBIMUA CTOPOHAMH, TO CYIIHOCTH 3TOTO
JIOrOBOpa Il oOmiecTBa HauOoJiee IMOJMHO M TOJHO PACKpPBIBAETCA KakK Ha
MCCJIEI0BATENbCKOM, TaK U Ha HAYYHOM YPOBHE.

Bpaunbiii 10roBOp MMEET MHOKECTBO MPEUMYIIECTB, Ojarofaps KOTOPHIM
MO>KHO pa3peluTh JIF000H Crop Ha CTaJMK €r0 BO3HUKHOBEHMsI. bpauHblil 10roBop
HE BEJIET K Pa3BOJly, HO B HEKOTOPBIX CIydasx yAEep>KUBaeT Bac OT Hero. bpauHblit
JIOTOBOp TPHUAACT CyIpyraM YBEPEHHOCTb, IIOMOTaeT u30ekaTh CyIeOHBIX
pa3OupaTenbCTB, a TJABHOE J1aeT BO3MOXHOCTh PETYJIMPOBATH UMYIIECTBEHHBIC
OTHOIIICHHUS.

UTtoObl MOJIOKUTEIBLHO 3aKOHYWTHh Halle JUIUIOMHOE HCCIEIOBaHUE
MePEUUCIIUM MIPEUMYIIeCcTBa OPayHOIro JOTOBOpA:

Bo-miepBbIX, MOCKOIBKY AAaHHBIA TOKYMEHT HE SIBISICTCS OOS3aTEIbHBIM M
COCTaBJISIETCSI TOJIBKO MO OOOIOJIHOMY COTJIACHIO CYNPYTOB, BHICOKA BEPOSITHOCTD
TOTO, YTO CTOPOHAM YAAaCTCS JI0 €ro 3aKJIIOYEeHHs 4Y€TKO O00O03HAYUTh U, MpHU
HEOOXOJIMMOCTH, OTCTOATH CBOIO MO3UIIMIO. A 3TO 3ajJOr TOro, 4To B OyayIiemM
UMYIIIECTBEHHBIX CITIOPOB MOKHO OyieT n30eKaTh.

BTOpeIM SBHBIM TIPEUMYIIECTBOM, O KOTOPOM MBI YK€ YIOMHUHAJH,
SBJISIETCS BO3MOXKHOCTH U30€XKaTh CIOPOB, CYACOHBIX TsHKO, CBSI3aHHBIX C
paszieroM COOCTBEHHOCTHM B Ciy4yae pasBojaa. Pa3Bojg - 5To modutu Bcerna
HEMpUATHAsT W JOCTATOYHO OOJIE3HEHHas MpOIEaypa, a €CIM K TOMYy Xe€ He
MOJIy4aeTCsl JIOTOBOPUTHLCS, KOMY JIOCTAaHETCS KBapTHpa, a KOMY - Jada, BCE
MPOUCXOJIUT €11Ie CII0KHEE.

Eme oaHo mnpeumyiiecTBo OpayHOro JOroBopa  3akKiOYaeTcss B
BO3MOKHOCTH OTCTYINUTHh OT TPHUHIIMIIA PABEHCTBA JIOJEH CyMNpyroB B OO0IIeM
MMYIIECTBE M OMNPEJEIUTh JO0JIU MO0 CBOEMY KEJIaHUIO JIUOO YCTAaHOBUTH PEKUM
paszenbHO coOCTBeHHOCTH. Hampumep, oauH W3 CyNpyroB MOXKET IMepenaTh

JIPYroMy Bce OOBEKTHl HEABUKUMOTO MMYIIECTBA, a UMEIOITUECS IICHHbIE OymMaru
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U aKIUU OCTaBUTH cebe. A B cilydae, eciii OblJI YCTAaHOBJIEH PEKUM pa3/iesIbHON
COOCTBEHHOCTH, TO Cpa3y ONPEIEISIIOTCS BIaACNIbIIbl TOTO HIJIM HMHOTO UMYIIIECTBA.

N3 3TOro BBITEKAET MOMOIHUTEIBHBIA CYIIECTBEHHBIM IUIIOC OpavyHOro
KOHTpaKTa — 3TO BO3MOKHOCTb CAMOCTOSITEIHLHO, O0€3 corjacusi BTOPO MOJIOBUHBI,
pacmopspKaThesi CBOMM  HMMYIIECTBOM, NPHHAMICKAIIAM B CHIIy OpadHOro
noroopa. Hanpumep, OpayHbIM KOHTPAKTOM MPEAYyCMOTPEHO, YTO IPaBO
COOCTBEHHOCTH Ha HEXWJIOE 3JIaHWE MPHUHAMICKHUT CYNpYry, KOTOPOE OH PEeIIul
npoJaTh WIA cAaTb B apeHay. B Takom ciywyae coryacue Cynpyrn He
MOHA00UTCS, TOCTATOYHO OYJET MPUIIOKUTH OpaYHBINA JOTOBOP.

HecoMHEHHBIM TUTFOCOM MOKHO CYHTAaTh TO OOCTOSATEILCTBO, YTO OpayHBIMA
JIOTOBOP MOXET OBITh COCTABJIEH B JIFOOOH MOMEHT MOCIIE 3aKIIOUEHHS Opaka.

W nocnenHuM npeuMyIiecTBOM OTMETHM, YTO B OpayHOM KOHTPAKTE MOKHO
NpPEAyCMOTPETh CyIb0y JII00Oro uMyIIecTBa (MMEroIErocss W OyAyIlero;
COBMECTHOTO M JIMYHOTO). Ha mnpakTuke 5TO O3HA4aeT, 4YTo €ClIUu CYNpyrd
IUTAHUPYIOT YTO-TO MPUOOPECTH, TO TAKUM COTJAIICHHEM B ClIydae pa3Bojia OHU
MOTYT TPEIyCMOTPETh, KOMY JOCTAHETCS MOJTOXKIaHHAs TOKynka. Mmm, &
MpUMEPY, Y OJHOTO M3 CYNPYroB K MOMEHTY 3aKJIIOUCHHS Opaka HMeeTcs B
COOCTBEHHOCTH KBapTHpa, KOTOpasi B ClIyyae pa3Boja MOXKET JMOO OCTaThCs 3a

HUM, JTHOO0 TIEPEUTH IPYroMy CyNpyry COTrJIaCHO OpayHOMY JOTOBOPY.
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