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BBE/JIEHHE

AKTYyaJIbBHOCTb UCCIIEA0BAHUA.

bankpoTcTBO mpeacraBnsieT coO00 MHCTUTYT, CBOMCTBEHHBIN YKOHOMUKAM,
OpraHU30BaHHBIM MO PBIHOYHBIM NpHUHIHNAM. Kak 3KOHOMHKO-IPaBOBOE SIBJIEHUE
COBPEMEHHOTO0  OOIECTBa HECOCTOSITENILHOCTh  (OAaHKPOTCTBO)  MOPOXKIAET
MHOKECTBO TMpoOsieM pa3nuyHoro ypoBHs. KommuecTBo aen o OaHKpPOTCTBE,
paccMaTpuBaeMbIX — apOUTpaxHbIMU cyaamu B Poccuiickoit  ®denepanuu,
IIOCTOSIHHO ~ Bo3pacTaeT. MeHsAeTcss MW YCIOXKHSETCS 3aKOHOJNATEIbCTBO O
OAHKPOTCTBE C LEJIBbIO0 MOUCKA ONTUMAIBHOW MOJIETN U COAEPKaHUS 3aKOHA, 1a0bl
UHTEPECHl BCEX 3aMHTEPECOBAHHBIX JIMI[ TOJYYMIM JIOJDKHYIO — 3alluTy.
BonbIMHCTBO MepoNpuUsATUH, MPOBOJAUMBIX B Ipoliecce OaHKPOTCTBA, HAPABIICHbI
Ha TO, 4TOOBI CHPaBEAIUBO C(HOPMUPOBATH U PACHPENETUTh KOHKYPCHYIO Maccy,
SBJIAIOLIYIOCS NPEIMETOM MHTEpeca BCEX YYacTHUKOB Jena. M3 cka3aHHOro
CJIEIyeT BBIBOJ O HEOOXOAMMOCTH CKOPEHIIEro M IMOJHOIO U3y4YEHHUs MPOIECCOB,
BO3HHUKAIOIIUX NMpU (GOPMHUPOBAHUUA KOHKYPCHOM MAacChl M YCOBEPILIEHCTBOBAHUS
IIPaBOBOr'O PETYJINPOBAHUS JAHHOTO SIBJICHMUS.

Bomnpocsl 0aHKpoTCTBa B Halled cTpaHe peryiupyrorcs DenepaibHbIM
3akoHOM «O HecocTosTenbHocTH (OankporcTBe)» 2002 roma, MOCPEACTBOM
NPUHATHUS KOTOPOIO MPEANO0JIarajoch peIuTh OCHOBHBIE MPOOJIEMbI, BOZHUKIIINE B
nepuo AeiictBus PenaepanbHOro 3akoHa «O HECOCTOSATENBHOCTH (0AaHKPOTCTBE)»
1998 rona.

B pamkax paHHOW paboThl B KadyecTBE JOJDKHUKA pPacCMATPUBAETCS
UCKJIIOYUTENFHO IOPUAMYECKOE JIUIO, A1 0003HAUYEHUSI KOTOPOTO MCHOJB3YETCs
TEPMHH «Opranuzanus». He yuuTeiBaroTcsi 0COOEHHOCTH OAHKPOTCTBA IpaXKAaH U
CHEeUaIbHBIX KAaTErOPU IOPUAMUECKHUX JIML, TAKHMX KaK KPEAUTHbIE OpraHu3allui,
rpagoo0Opasyloniie  OpraHu3alii, CyOBEKThl  E€CTECTBEHHBIX  MOHOIIOJIUH,
CyOBEKTBI CEJIbCKOXO3SMCTBEHHBIX OpraHu3aluuid, (UHAHCOBBIE OpraHU3alUH,

CTpPaTErM4eCcKre MPEANPUATHS U OpraHu3aluu, 3aCTPOUILINKHU U Ap.
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3HAYUTEIIFHOE YHCIO MPOOJIEM TPOSBISAETCS Ha CTAJAWH KOHKYPCHOTO
IIPOM3BOJICTBA. B CBSI3M ¢ 3THM B HacTOsIMICH paboTe mporecchl GOpMUPOBAHUS U
peanu3aiy KOHKYPCHONW MacChl JIMKBHIUPYEMOTO HECOCTOSATEILHOTO JTOJDKHUKA
paccMaTpUBAIOTCS HCKITFOUNTEIBHO B PaMKaX KOHKYPCHOTO MPOU3BoJIcTBA. Kpome
TOTO, YKa3aHHbIC MPOIECCHI  ONPEACIAIOTCS KaK  CaMOCTOSTCIIbHBIC |
NIPEJICTABJISIIOIINE B COBOKYIMHOCTH HEKHW CIUHBIA TOPSIOK IPeoOpa3oBaHUs
UMYIIECTBA JODKHHUKA, HMEIOIIEroCs Y HETO0 Ha MOMEHT OTKPBITHS KOHKYPCHOTO
NPOM3BOJICTBA, @ TAKXE BBIABICHHOIO B XOJE [JaHHOTO IPOU3BOJCTBA U
COOpaHHOTO B €IUHYIO Maccy, IMyTeM €ro peaju3alMd B JICHE)KHBIC CPEICTBA,
npeIHa3HaYCHHBIE /IS TIOTAIIeHUs TPEOOBaHUI KPETUTOPOB.

OOBEKTOM  HACTOAIIETO  HMCCICAOBAaHUS  SBISAIOTCA  OOIICCTBCHHBIC
OTHOIIICHUS, BO3HHUKAIONIME MEXKAY OpPraHU3AlMSIMH-YIaCTHUKAMH IPOIEIAYP
OaHKPOTCTBA, a TaKKe MEXIy YKa3aHHBIMA YYaCTHUKAMA W HEKOTOPBIMH
TPETBHMH JIUIIAMH TI0 TTOBOJTY (POPMHUPOBAHUSA U Peai3alii KOHKYPCHON MaccChl
JOJDKHUKA.

[IpenMer wcciaenOBaHUS COCTABJISIFOT HOPMBI POCCHHCKOTO, a B psle
CllydaeB M 3apyOC)KHOTO IpaBa, MOJIOKEHUS HEKOTOPBIX MEXIyHApOIHBIX aKTOB,
KOTOPBIC PETYJIUPYIOT OOIIECTBCHHBIC OTHOIICHHS, SBISIONINECS OOBEKTOM
HACTOSIIETO  HCCJICIOBAaHUS, CyAecOHO-apOMTpakHas  IpaKTHKA, IpaKTHKa
apOUTPaXHBIX  YIPABJIAIOIINAX, HAYYHBIC B3IVIAAbI, KOHICMIMK, TCOPHUH B
paccmaTpuBaeMoii cdepe.

Llenpto pabOTBI  SABISCTCS BBIABICHHE W aHAJIM3 TEOPETUYCCKUX U
NPAKTHYECKUX TpobJeM  (GOPMUPOBaHUWsS, peaju3alidl H  paclpeiciiCHus
KOHKYPCHOM MaccChl IOJDKHUKA - OPTaHU3aIIHH.

JIOCTHKCHHIO MOCTaBJICHHBIX Tenei CIIOCOOCTBYET  pEIICHUE
COOTBETCTBYIOIIUX 3a/1a4:

- MCCJIEIOBAaHUE MMOHATHS KOHKYPCHOW MAcCChl;

- QaHAJIU3 COCTaBa KOHKYPCHOM MacCHhI;

- U3YYCHHE BOIIPOCOB M3BSITHSI HMYIIIECTBA U3 COCTaBa KOHKYPCHOW MacChl U

€ro JlaJbHEUIIeH CyIbOBbI;
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- WCCJIE0OBaHME OCOOO0W MPaBOBOM MPUPOJBI 3AI0KEHHOTO HMMYIIIECTBA B
COCTaBE€ KOHKYPCHOM MacCChI;

- BBISIBJICHUE MOHATUS (DOPMUPOBAHMSI KOHKYPCHON MACChI IOJKHUKA;

Uccnenosanue npoBOUIOCH HA OCHOBE OOIIEHAYYHOTO (JUAIEKTHUYECKOTO)
METO/Ia TO3HAHMS, OOMMX NPUEMOB (OPMaJIBLHON JIOTMKM (aHAJIM3 M CHHTE3,
NeAYKIUST W WHIYKIOHS, aHAJIOTHS W CpaBHEHHWE H Jp.). TakkKe aBTOpOM
WCITOJIB30BAICh YACTHOHAYYHBIE METOIbl HCCJICIOBAHUH: HCTOPHUKO-TIPABOBOM,
CUCTEMHO-CTPYKTYPHBIH, AKOHOMUKO-TIPABOBOM, TEXHUKO-IOPUINYECKH,
COIMOJIOTUYECKUNA, CPaBHUTEIBHOTO  TIPABOBEACHMS, TOJKOBAHUS  3aKOHA
MIPaBOBOTO MOJICTUPOBAHMUSI.

BrimyckHast kBanivukanoHHass padoTa BBINOJIHEHA C Y4€TOM IO3MIMH
COBPEMEHHBIX aBTOPOB B 0O0JIACTU HECOCTOATENBLHOCTH OaHKpoTcTBa: B.B.
besbaxa, B.C. benoa, M.A. bparunkuii, C.H. bparycs, E.A. Bacunbera, B.B.
Butpsiackoro, A.A. Hob6posonbsckoro, E.I'. Jlopoxunoii, A.B. Eropora, I.B.
Epmiogoit, O.C. Uodde, A.W. Kamunku, C.A. Kapenunoii, H.1. O.A. Hukutuno#,
A.A. IlaxapykoBa, B.®, Ilononmomyno, B. Cagosckoro, C.B. Cap6am, O.}O.
CxkBopuona, B.B. CrenanoBa, E.A. CyxanoBa, M.B. Temokunoii, B.H. Tkauesa,
1O.C. TypcyHnoga, I'.®. lllepieneBuya u 1p.

Pe3ynbTaThl McCCenOBaHUS MMEIOT MPAKTUYECKYI0 3HAYUMOCTH, COJEpIKAT
BBIBOABI W TIPEIIIOKCHHS, OOO3HAYEHHBIX B BBITYCKHOW KBaTH(UKAIIMOHHON
pabote mpobieM, CBSI3aHHBIX ¢ MpobdiieMamMu GOPMHUPOBAHUS KOHKYPCHONW MacChl B
IpoIeIype KOHKYPCHOTO TIPON3BOJICTBA.

Teopernyeckas W mpakTHUecKass 3HAYUMOCTh pPabOThI COCTOUT B
BO3MOKHOCTH TIPUMEHEHHS €€ OCHOBHBIX MMOJIOKEHUN JIJISl JAaTbHEHIIIETO Pa3BUTHS
TEOPHH U MPAKTUKHU TIPABOBOTO PETYJIUPOBAHUS OTHOIIICHUH HECOCTOSATEILHOCTH.

CtpykTypa paboThl ompeneneHa B COOTBETCTBHH C IIEJSIMH, 3aJadyaMu
HCCIICIOBAHUS M YPOBHEM HAy4YHOU pa3pabOTKH aHATU3UPYyEeMbIX IpobeM. PadoTa
COCTOMT W3 BBEJCHUSA, JABYX TJIaB, 3aKJIFOUYCHHS, CIMCKA HCIIOIh30BaHHOMN

JIUTEPATYPHL.
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1. TIOHSATUE KOHKYPCHOM MACCHI U TIPABOBBIE ACITEKTHI
EE ®OPMHNPOBAHUIA

1.1 TloHsATHE KOHKYPCHOM MacChI

3a mepuon ¢ 1992 roma mo 2002 rox OBUIO MOPUHATO TPU 3AKOHA,
PEryIupYIOMUX OTHOLIEHUSI B cepe HEeCOCTOSATEIbHOCTH (0aHKPOTCTBA): 3aKOH
P® ot 19 nHos16ps 1992 roma Ne 3929-1 «O HecocTosiTenbHOCTH (OaHKPOTCTBE)
npennpnﬂmﬁ»l (manee - «3akoH o OankpotrcTBe 1992 roma»), DeaepanbHBIA
3axoH oT 08 stBapst 1998 roma Ne 6-03 «O HeCOCTOATENBHOCTH (GaHKPOTCTBE)»
(manee - «3akoH o OankporcTBe 1998 roma») u AeHCTBYIOIIMI CErOAHS
denepanbHbli  3aKOH OT 26 okTsiOpst 2002 roma Ne 127-®3 «O
HECOCTOSITENIHOCTH (GaHKPOTCTBE)»® (faee - «3aKOH 0 GAaHKPOTCTBe»). B CBOIO
ouepellb, B  TOCIECIHUM W3  TEPEUUCICHHBIX  3aKOHOB  3a  MEPHUOJ
MPOJIOJDKUTEILHOCTRIO  00Jiee JBEHAIATH JIET ObLJI0O BHECEHO MHOXKECTBO
M3MEHEHUU U TOTIOTHEHUH - B 00111Ie# cioxkHocTu Oosee S0 pepakuuii 3aKoHa.

Takux u3zmMeHeHu TpeOyeT MOCTOSIHHO Pa3BUBAIOLIMECS SKOHOMHUYECKUE U
[PaBOBbIE OTHOLIEHUs, wuHTerpauus Poccuiickon @exepauun B MHUPOBOE
PKOHOMHUECKOe coobOmiecTBo. Ha omubOku u  mpoOesibl  3aKOHOJATENIbCTBA
3a4acTyl0  yKa3blBaeT  MPaBOMPUMEHHUTENIbHAs  MpaKTUKa  POCCHUHCKHUX
apOUTpaXHBIX CYIOB, JETalIbHBIM aHAIU3 KOTOpPOl OyneTr moapoOHO MPOBEIEH B
paMKax HaCTOSIIErO UCCIICIOBAHMUS.

[ToHsATHE KOHKYPCHOW MAacChl 3aHUMAET LUEHTPAIBbHOE MECTO CPEAU MPOUUX
KaTeropui, HCIOJb3YyeMbIX IPU aHaIN3e KOHKYPCHOTO Mpou3BoacTBa. Camo
MOHSATHE, & TAKXKE MPU3HAKK M CBOMCTBA KOHKYPCHOW MacChl BCErJa SIBISIIUCH
MPEIMETOM MCCIIEIOBaHUA B HayuHou Jsmteparype. Tak, [.®. I[llepumeneuu

IIOHMMAJl II0J KOHKYPCHOM MacCcod «COBOKYIIHOCTb IpaB BELIHBIX U

' Bakon P® or 19 HOsIOpst 1992 roma Ne 3929-1 «O HecocTOATEIbHOCTH
(6ankpoTcTBe)npeanpusTuit» // Poccuiickas razera. 1992. Ne 279.

®enepanbHblit 3ak0H OT 08 stHBaps 1998 roga Ne 6-D3 «O HecocTosTENHPHOCTH (0AHKPOTCTBE)»
// C3 PD. 1998. Ne 2. Cr. 222
3 [epmenesuy I'.®. KonkypcHoe npaBo. Kazans, 1898. C. 358.



00s13aTeIbCTBEHHBIXY .  B.®. [lormonomysI0 Ha3bIBa€T KOHKYPCHOW Maccomn
MMYILIECTBEHHO-TIPABOBOM KOMIUIEKC U BKJIIOYAET B HErO BELIH, BEIHBIE U IPYTUE
MMYILCCTBEHHBIC [PaBa 1 0OSI3aHHOCTH-.

3akOH O OaHKPOTCTBE COACPKHUT JICTAIBHOE OMPEACIICHUE TMOHITHS
KOHKypcHOUM Maccel. CormacHo 1. 1 cr. 131 mox KOHKypcHOW Maccol clienyer
NOHUMAaTh BCE MMYILIECTBO JIOJDKHHMKA, HUMEIOIIEeCs] Ha JaTy OTKpPBITUSA
KOHKYPCHOT'O IIPOM3BOJICTBA U BBISIBIIECHHOE B X0J1€ KOHKYPCHOI'O IIPOU3BO/ICTBA.

OueBHIHO, YTO 3aKOHOAATENb YBS3BIBAET MOHSITUE KOHKYPCHOW MAacChl C
NOHATUEM MMyIIecTBa. Takol MoAXod MMEET UIMTEIbHYI0 UCTOPUIO U ONpaBlIaH
TEOPETUYECKUM  OIBITOM,  HAKOIUICHHBIM B  cdepe  peryJmpoBaHuUs
HecocToATeNbHOCTH (OaHKkpoTcTBa). Tak, B cBoe BpeMms .. llepmieneBuy nucai,
YTO «KOHKYpPCHAsl Macca COOTBETCTBYET MOHATHIO 00 UMYLIECTBE B IOPHINYECKOM
cMbIiciie», Ha HeoOXoIMMOCTh aHalu3a KaTEerOpUU  «UMYIIECTBO»  IIPH
ONpENENCHUN  TOHATHUA  KOHKYPCHOM  MacChl  yKa3blBaeT  LENbIM  psif
UCCIeIoBaTeNel, Ha3blBask MPHU 3TOM BBIIICYKA3aHHYIO KaTeropuro 0a3oBOM s
JTAHHOW HOPMATUBHOM HO,Z[CI/ICTGMI)IB.

JlerambHOTrO OMNpeAeNeHus] MOHATUA HUMyllecTBa HeT. OJHaKo aHanu3
pPa3JIMYHBIX 3aKOHOJATEIbHBIX AaKTOB MO3BOJSIET YCTAHOBUTH KOMIIOHEHTHI,
KOTOpbIE BXOJIAT B TOHATHE UMyllecTBa. HMTak, paccMOTpUM KaTErOpHIO
MMYILIECTBA C TOYKU 3pEHUS TyOJINYHO-TIPABOBOIO U YACTHOIPABOBOIO MOAXO/0B.

C onHO# CTOPOHBI KaTErOpHsi UMYIIIECTBA PACKPBIBAETCS B MOJIOKEHHUSX CT.
denepanbHOro 3akoHa «O6 HCIONHATEIFHOM TIPOM3BOACTBEY , OIpPEICISIONMIX

CJICIYIOIIIUE BUbI UMYIIIECCTBA:

! Homougomnyno B.®. Korkypcroe mpaso. CII6., 1995. C. 215.
2 Jlanau B.A. Cucrema 00BEKTOB rpakaaHckux mpas: Teopust u cyneOHas npaktuka. CIIO. ,
2002. C. 259; MarseeBa E.H. IlpoGnemsl (popMupoBaHUs KOHKYPCHOW Macchl B Tpoliecce
OaHKpOTCTBa opraHuzanuii: J{uc....kauj. opua.Hayk. M., 2006. C. 21.

@enepanbubiii 3akoH oT 02 okta6ps 2007 roma Ne 229-®3  «OO6 HCMOTHUTEIHHOM
npousBoacTey// C3 P®. 2007. Ne 41. Cr. 4849.



- JIBHKMMOE€ HMYIIECTBO, HEMOCPEACTBEHHO HE Y4YacTBYIOLIEE B
IIPOU3BOJICTBE TOBAPOB, BHIMIOJHEHNN pa0OT WM OKa3aHHUM YCIIyT, B TOM YUCJE Ha
LEHHbIe OyMaru, MpeaMeThl Tu3aiiHa 0(hucoB, TOTOBYIO MPOAYKIIMIO (TOBAPHI);

- HMYIIECTBEHHBIC IIpaBa, HEMOCPEACTBEHHO HE HCIIOJIb3yEMbIE B
MPOU3BOJICTBE TOBAPOB, BHIMIOJHEHUU PAOOT WIIM OKa3aHUU YCIIYT;

- HEIBW)XXMMOE HMYLIECTBO, HEIMOCPEACTBEHHO HE  YyYacCTBYIOIIEE
IIPOU3BOJICTBE TOBAPOB, BHIMIOJHEHUU PA0OT WIIA OKa3aHUU YCIIYT;

- HENOCPEICTBEHHO HCIOJIb3YEMBIE B MPOU3BOACTBE TOBAPOB, BHINIOJHECHUN
paboOT WM OKa3aHWM YCIYyr HMYLIECTBEHHBIE NpaBa, OOBEKTHl HEIBUKUMOTO
MMYIIECTBA IPOU3BOJICTBEHHOIO HA3HAYEHUS, CBHIPb€ M MATEpHUAJIbl, CTAHKU,
00Opy1I0BaHUE U JPYrHe€ OCHOBHBIE CPECTBA.

C 1pyroit CTOpPOHBI TIOHATHE UMYIIECTBA pacKpbiBaeTcss B CT. 128
I'paxxmanckoro koxaekca Poccuiickon CDezLepamml (mamee «I'K Pdy).
3aKOHOJATENb MO-TIPEKHEMY HE YKa3bIBAa€T Ha CYIIECTBEHHbBIC IPU3HAKN JAHHOTO
MOHSATHS, a ONPEAEIIAET €ro MOCPEACTBOM MEPEUUCICHHUS] KOMIIOHEHTOB, BXOSIIIAX
B €r0 COCTaB. B cuiy yka3aHHOM CTaThbH B COCTAaB MMYIIECTBA CIEAYET BKIOUYUTH!
BEIM, BKJIOYas HaJIUYHbIE JEHbIM U JIOKYMEHTapHble LEHHblE OyMmaru;
Oe3HaJIMYHbIE JICHEXKHBIE CpENICTBA; OE€3I0KyMEHTapHbIe IIeHHbIE OyMmaru;
MMYILIECTBEHHBIE TIpaBa, pe3yJbTaTbl pPadOT; OKa3aHUWE YCIYT; OXpaHsIeMble
pE3yNbTaThl UHTEIUVIEKTYAJIbHON JIEATEIbHOCTH W MPUPABHEHHBIE K HUM CpPEJICTBA
WHIUBUyaIn3aluu (MHTEIJICKTyalbHasi COOCTBEHHOCTD); HEMaTepuaibHbIe Oara.

Jlosroe BpeMsi 3aKOHOAATENb HE BKIIIOYAT B COCTaB OOBEKTOB IPaXIaHCKUX
paB WHTEIUICKTYaJbHYI0 COOCTBEHHOCTb, YTO HAaXOJHWJIO TIOJIO)KHTEIIbHbBIE
OTKJIMKHM B Hay4HBIX TpyJAax Takux ydyeHbIx Kak E.A. Cyxanos, 11.B. Epmosa, A.IL.
Ceprees.

CTOPOHHUKH TPOTHUBOTIONOKHOW TIO3UIIUU, HAMPOTHB, OOOCHOBHIBAIU

H€O6XOJII/IMOCTB BKIIIOYCHHA B COCTaB MMYHICCTBA 00BEKTOB HCKIIIOUUTEIBLHBIX

! I'paxnanckwuii konekc Poccuiickoit @eaeparuu (qacts nepsasi) ot 30 HosiOpst 1994 roma No51-
@3// C3 P®. 1994. Cr. 3301.
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npaBl. Tak, T.JI. JleBmmHa oTMeuasna, 4To «10J UMYLIECTBOM B IIMPOKOM CMBICIIE
MOHUMAETCS COBOKYITHOCTh BEILIEH, UMYIIECTBEHHBIX MPaB U 00A3aHHOCTEM, B TOM
YHCITe M MCKITIOUNTEIBHBIX [PaBy’. Be3ycIoBHO, pacuipenne nepedHs 00beKToB
rpaXIaHCKUX TIpaB HA 3aKOHOJATEIIbHOM YpPOBHE  CIEAYEeT OLICHHWBATH
IOJIOKUTENBHO. OUYEBUIHO, YTO B YCIOBHUSAX KOHKYPCHOI'O IIPOHU3BOJCTBA, I'ZE
HauOoJIbIIee 3HAYCHUE TPUIACTCSI MAKCUMAIBHOMY YIOBIIETBOPEHHUIO TPEOOBaHUI
KPEOUTOPOB 3a CYET MMYILECTBA JODKHHMKA, ObLIO OBl MOMPOCTY HEPa3yMHO
UCKJIIOYaTh W3 COCTaBa KOHKYPCHOM Macchl OOBEKTbl HHTEJUIEKTYalbHON
cooctBeHHOcTU. Kak U Jpyrue OOBEKThl TPAKIAHCKUX MpaB, OOBEKTHI
UHTEJJIEKTYyaJbHOM COOCTBEHHOCTH MOTYT OBIThb OLICHEHbI U peajln30BaHbl B
NOpSAJKE, YCTAHOBJICHHOM 3akOHOM o OaHkpoTrcTBe. CyneOHas NMpakTHUKa TaKkKe
NO3BOJISIET YOEIUTHCS, YTO B COCTAB KOHKYPCHOM MacChl BKIIIOUAIOTCS OOBEKTHI
MHTEIUIEKTYaIbHON COGCTBEHHOCTH

B cBs3u ¢ 3THM IIpeaCTaBIAETCS BEPHBIM B KOHTEKCTE aHAIN3a KOHKYPCHOU
MaccChl paccMaTpuBaTh KaTErOPUI0 MMYLIECTBA B HauOOJIE€ IIMPOKOM CMBbICIIE,
yaenss BHUMaHHE OCO0OM - MEXOTpacleBOW - MPUpPOJE NaHHOTO moHATus. [lo
MOEMY MHEHHUIO, KOHKYpCHasi Macca - 3TO HEKas OpUAnYecKas KOHCTPYKLMS,
IIPU3BAaHHAsL 3aKpElUTh BCE LIEHHOCTH OpPraHM3alliHd, IO IIOBOAY KOTOPBIX
YCTpPamBaeTCs KOHKYpPC, HAIlpaBJICHHAass Ha MAaKCUMAaJbHOE YIOBJIETBOPEHUE
TpeboBaHuil KpeauTopoB. HeoOX0IMMO OCTaHOBUTHCS Ha MPU3HAKAX, MPUCYIIHX
TaKUM LEHHOCTAM (WIH, CIIeys ONPEEICHUIO 3aKOHOAATeNs, UMYIIECTBY):

- 00BEKThl MMYILECTBA, COCTABISIOIIET0 KOHKYPCHYIO MAaccCy, SBIISIOTCS

00BbEeKTaMU I'pa)KIaHCKO-IIPABOBBIX WJIN dIMUHUCTPATHUBHBIX HpaBOOTHOHIeHI/If/JI;

! opourkos B. Crienmduka nmymectBeHnbix mpas / Poceniickast octimmst. 2000. Ne 5. C. 15.

2 KommenTapuit k I'paxxnanckomy koaekcy P® uwactu nepsoii (nocrareitnsiit) / ITon pea. O.H.
CamukoBa. - 2-¢ W3J. ,MCHp. W JION. , ¢ UCHoib3. CymeOHO-apOUTpakHONW TPAKTHKU - M.:
IOpunnueckas pupma KOHTPAKT; UHOPA — M.,2003. C. 312.

[TocTanoBnenne [leBaroro ApOutpaxxHoro ameisiuoHHOro cyaa oT 29 wutoms 2010 1. Ne
09ATI1-15599/2010. Hemo Ne A40-7031/08-74-14b // Noxyment omyoOiukoBan He Obui. CIIC
KoncynpranT miroc; [loctanoBnenue Tpuranmaroro ApOUTpakHOTO ameNISIIMOHHOTO Cy/ia OT
24 oxtsa6ps 2012 1. Hemo Ne A56-7546/2010 // Hoxyment omyOmukoBan He Obu1. CIIC
KoHcynbTaHT 1uioc.
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- WUMYIIECTBO JOJDKHUKA JMOO TOJDKHO HMMETHhCS B HAJWYWHM Ha Jary
OTKPBITUS KOHKYPCHOTO TPOU3BOJCTBA, JTUOO OJDKHO OBITH BBEISBICHO B XO7E
TaKoro MPOU3BOJICTBA.

PaccmoTpum yka3zaHHbBIE TPU3HAKK O0Jiee IeTaabHO.

OcHOBHYIO 11€JIb KOHKYPCHOTO MTPOU3BOCTBA COCTaBIIsIeT Hanboee MOJIHOE
yIOBIETBOPEHUE TpeOOBAaHUN KpeauTOpoB. JIJIsT copa3zMepHOTO TMOTAMICHUS TaKUX
TpeOOBaHMI B COOTBETCTBUH C 3aKOHOM O OAHKPOTCTBE HUCIIOIB3YIOTCS JICHEKHBIC
CpelcTBa (3a HCKIIOUEHHEM Ciy4yaeB IMepefaud HEJIUKBUIHOTO HMYIIECTBA
JOJDKHUKA KPEIUTOPY B KayecTBE OTCTYMHOTO). Takue NEeHEKHBIE CpEeICTBa
MOCTYMAaIOT B KOHKYPCHYIO MacCy B pe3ylbTaTe peaju3alli HMYIIECTBa
noibkHuKa. [lepBblii MpU3HAK Kak pa3 U OTpa)kaeT CBOMCTBO 3TOTO MMYIIECTBA, B
COOTBETCTBHH C KOTOPBHIM OHO TOTCHIIMAIBHO MOXET OBITh MPOAAHO JTNOO MHBIM
crocoboMm TmpeoOpa3oBaHO B JEHEXKHBIE cpencTBa. MHBIMH cioBamu, 371eCh, B
MEPBYI0 Ouyepeb, peub HAET 00 000POTOCHOCOOHOCTH OOBEKTOB TIPaKIAHCKUX
mpas.

Cormacio m. 1 cr. 129 TK P® «0OBEKTH TpaxTaHCKUX TpPaB MOTYT
CBOOOJHO OTUYKIAThCs, €CIM OHHM HE OTrpaHW4YeHBl o00opoTey». I 'paxkmaHckoe
3aKOHOJIATEIhCTBO YKa3bIBACT Ha CIydad, KOTJa 3aKOHOM WJIM B YCTaHOBJIEHHOM
3aKOHOM TIOpPSIIKE MOTYT OBITh BBEICHBI OTPAHMUYCHUS OOOPOTOCITOCOOHOCTH
00BEKTOB TPAKIAHCKUX TIpaB. B cuimy HOpM mpaBa 000pOT psisia 0OBEKTOB MOXKET
ObITH 3ampernieH. B cumy a63. 1 m. 2 ¢1. 131 3akoHa 0 6aHKPOTCTBE TaKUE OOBEKTHI
UCKITFOYAFOTCS M3 COCTaBa KOHKYPCHOM MacCHI.

Kak BepHo oTMewaeTcss B JuTepaType, MaHHBIA TPHU3HAK OTpaKaeT
UCKITFOUUTETFHO MOTEHIIMAIBHYI0 BO3MOXHOCTh MPOJIAKA UMYIIECTBA JTOJDKHHKA.
«PeasibHas ke BO3MOXKHOCTD TIPOJIAXKH WM MHAYC JIMKBUIHOCTh HAa JAHHOM JTare
HE yIUTBIBACTCS» .

- 3dech cCleayer OTMETHUTh, YTO HEKOTOpPHIC aBTOPHI, aHAIM3UPYS
conmepkanne m. 1 cr. 131 3akoHa O OaHKPOTCTBE YKa3bIBalOT HAa TO, YTO

3aKOHOJIaTeh HE YYUTHIBAET TO MMYIIECTBO, KOTOPOE MOXKET OBITh MPUOOPETEHO

! Marseesa E.H. Vkas cou. C.33
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nomkunkoM. Tak, A.C. I'yTHHKOBa™ MpeUTaraeT MCMoib30BaTh PACIIHPHTENBLHOE
TOJIKOBAaHUE TOHATHUS KOHKYPCHOW MacChl B JAHHOM YacTH.

Crour coriacuTbCs C MHEHHEM YKa3aHHOro asTopa. IIpencraBisercs
1enecoo0pa3HbiM A0NOMHUTH M. 1 cT. 131 3akoHa o OGaHKPOTCTBE CIOBaMHU «a
TaK)Ke MPUOOPETEHHOE MM MO Pa3IUYHBIM OCHOBAHHUSM B XOJ€ KOHKYPCHOTO
IIPOU3BOJICTBA». BO3MOKHO, CTOMT YCTAaHOBUTb HE TAaKOW IIMPOKUN BPEMEHHOMU
IPOMEXYTOK, B TEUEHHE KOTOPOro MPHOOpEeTaeMoe HMMYIIECTBO MOXKET OBITh
BKJIIOYEHO B KOHKYPCHYKO MacCy, a, K MpPHUMEPY, OrPAHUYHTH €ro IIECThIO
MecanaMu (T.€. TMEpPBBIM CPOKOM KOHKYPCHOTO Npou3BojAcTBa). MIMEHHO Tak
CAENaIM COCTABUTEIN aHIJIMICKOro 3aKoHa O HecocTosTenbHOCTH 1986 roma (cT.
283) u amepukaHckoro 3akoHa 1978 roga (§ 541), npenycMOTpeB MOJIOKEHUS, B
COOTBETCTBUM C KOTOPHIMHM K KOHKYPCHOM Macce OTHOCHUTCS «HMYLIECTBO
JOJDKHHMKA, TPUHAUIeKAIee €My Ha MOMEHT I[oJauyd XoJaTailicTBa U
NpUOOPETEHHOE UM IO Pa3IMYHbIM OCHOBaHMSIM B TeueHue 180 aHeil mocie 3Toi
IaTH 2.

[lenecooOpa3HO OTMETHUThH, YTO B JOKTPUHE HIMPOKO OOCYKIAeTCsl TaKoe
CBOMCTBO KOHKYPCHOM MAacChl, KaK €€ CIIOCOOHOCTh U3MEHSThCS B XOJE
KOHKYPCHOT'O NPOU3BOJACTBA. JIEMCTBUTEIBHO, B PAMKax YKa3aHHOW ITPOLEIYPHI
OaHKpPOTCTBAa KOHKYpCHasi Macca MPOXOAWT TPU OCHOBHBIE CTAUU: CTAJIUIO
dbopmMupoBaHus, KOTJa HMYIIECTBO (B IIMPOKOM CMBICJE), MPUHAJIEKAIIEES
JOJDKHHMKY, COOMpaeTcsi M COoCpeloTauMBaeTcs B €IMHOM Macce; CTaluio
peanu3anuu, KOTJa 3/1aHUsA, 3E€MENbHbIE YYaCTKU M JIpyrue OOBEKTHI
«MpeBpallaloTCs» B JACHEKHBIE CPEICTBA, U CTAqUI0 PACIpPEIECICHUs, BO BpEMs
KOTOPOM TakKHWe JECHEKHBIE CpEACTBA HANPABISIIOTCI HENOCPEACTBEHHO Ha
yIOBJIETBOPEHUE TpeOOBaHUN KpeaAUTOpOB JOJDKHHMKA. CTOUT MPU3HATH, YTO
UCKIIIOUUTENIFHO JIeHeXHasi (opMa TO3BOJISIET YAOBICTBOPUTH TpeOOBaHUS

MPONOPIIMOHAIIBHO, HE IOMYCKast 3JI0yNOTPeOJeHN MPHU OLIEHKE UMYILIECTBA.

! I'yraukoBa A.C. HckintoueHne UMyIecTBa U3 KOHKypcHoi Maccsl / BectH. Mock. YH-Ta. Cep.
11. IIpaBo. 2003. Ne 2. C. 114.

2 ['pakIaHCKOE M TOProBOE MPaBO KANMTAINCTHYCCKHX rocymapets / Iox pen. mouenta E.A.
Bacuibera. - 3-e usn., mepepad. u gor. - M., 1993. C. 464.
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NmeHHO Takas, CBOWCTBEHHAas KOHKYPCHOM Macce, «U3MEHYUBOCTH)
IIO3BOJIMJIA PSIYy YYEHBIX MPEIIOKUTh BBECTH HAa TEOPETHYECKOM YPOBHE
pa3IuyYHbIE MOHATHUS, KOTOPHIE OTPa)Kadu Obl CYIIHOCTh KOHKYPCHOW MAaccChl B
TEUCHUE BCEro IMEpUoJa pa3BUTHS KOHKYPCHOTO mpou3BojacTtBa. Tak, M.B.
TenrokvHA IpeylaraeT pasinyaTbh I[OHATHS «UMYIIECTBEHHAs Macca» |
«KOHKypCHass macca». [lox «uMyIecTBEHHOM Maccon», IO MHEHHIO JaHHOTO
aBTOpa, CIEAyeT IIOHMMAThb HMEIOIIeecs y JOJDKHMKAa Ha JaTy OTKPBITHSA
KOHKYPCHOT'O IIPOM3BOJICTBA HMMYILECTBO, a II0J, KOHKYPCHOM Maccol - Te
JICHEKHBIE CPEICTBA, KOTOpbIE OBUIM TIOJY4YEHbl B pe3yibTaTe pealu3aluu
UMYLIECTBEHHONM MAacChl M HEJIMKBUIHOE HMMYILIECTBO, WIIM, WHBIMU CIOBAaMH,
MMYILECTBO JOJDKHHKA, «TOTOBOE K PACIPEICTICHHIO MEXKTY KPEIUTOPAMID) .

WNurepecHo, yto A.B. Banylickuii npeniaraer He TOJIBKO BBECTU MOJ00HOE
pasrpaHUYECHUE B JOKTPUHY, HO U 3aKOHOAATEIIBHO 3aKPEIUTh TaKUE KaTErOpHH,
KaK «MMYIIECTBEHHas1 (KOHKYpPCHas) mMacca» M «CpEeJICTBA, MOJYyYEHHBIE B XOJ€
KOHKYPCHOro mnpousBoAcTBa». Kak Buaum, B ommune oTr M.B. TemoxmHoU
JTAHHBIM aBTOP OTOXKIECTBILIET MOHATUS UMYILIECTBEHHOM M KOHKYPCHOW MACCHI,
NOHUMAasi TOJl HEH J[IEHEKHbIE CPEJCTBA, KOTOpPbIE OBbUIM TOJYyYEHBl B XOE
KOHKYPCHOTO MpPOU3BOJCTBA M KOTOpBIE BIOCJIEACTBUM OyIyT HAmpaBjieHbl Ha
noramieHue TpeOoBaHUU KpeauTopoB. MuTepecHo, uto A.B. Banyiickuii He
OTHOCUT K MMYUIECTBEHHOM (KOHKYpPCHOM) Macce CpencTBa, HANpaBJICHHbIE Ha
yIIOBJETBOPEHUE TpeOOBaHUIM KPEAUTOPOB, BO3ZHUKIIHUX B XO0J€ HAOIIOACHUS,
BHEIIIHETO  YIPABJICHUSA, MNPOJAXKM HMMYIIECTBA JIOJDKHHKA, KOHKYPCHOTO
IPOM3BOJCTBA MO TEKYIIMM O00s3aTeIbCTBaM JOJDKHHMKA. UTO Kacaercs CpelcTs,
IIOJIyYEHHBIX B XOJ€ KOHKYPCHOI'O NPOU3BOACTBA, ABTOP IOHMMAET IO HUMU
JEHE)KHBIC CpPEICTBA, BBIPYYECHHbIE OT IMIOJHOM pealu3aluyd HMYLIECTBA

2 o o
JOJIDKHHKA . HpI/I 9TOM OCTACTCA HC SICHBIM, B KAdKOW H3 YKA3dHHBLIX KaTCTOPHUHU

! Temoxuna M.B., TkaueB B.H. KonkypcHass Macca HECOCTOATEIBHOTO IOJKHUKA AJIBOKAT.
2003. Ne 8. CIIC KoHCynbpTaHT IUTIOC.
2 Banyiickuit A.B. IIpoGnembl ynoBieTBOpeHus TpeOOBaHUN KPEAUTOPOB MO 3aKOHOIATENbCTBY
0 HecocTosATenbHOCTH (OaHkpoTcTBe) Poccmm u 3apyOexHBIX cTpaH. ABTOoped. auCC. KaHI.
topun.Hayk. Capatos, 2012. C. 56-57.
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aBTOP OTHOCUT HEJIMKBUJHOE HMMYLIECTBO JOJDKHHKA, KOTOPOE MOYKET OCTAThCS
MocJie 3aBEPIICHUS BCEX MPETYyCMOTPEHHBIX 3aKOHOM O OaHKPOTCTBE MPOIEIYP,
HaIlpaBJICHHBIX HA PEaIU3alMI0 UMYIIECTBA JOJDKHUKA.

JIeiCTBUTENBHO, COCTaB KOHKYPCHOM MAacChl NPETEPIIEBAET CYIIECCTBEHHbBIC
U3MEHEHHUSI B XOJI¢ KOHKYPCHOTO IMPOU3BOJCTBA. DTOT (aKT OTPUIATh HEIb3S.
Opnako Tmonarar, 4YTO BBEICHHE B HAYYHYIO JIUTEpaTypy, a TaKxke
3aKOHOAATENBHOE 3aKPEIUICHUE PA3JIMYHBIX TEPMHUHOB UL OTPAKEHUSA TaKHUX
U3MEHEHUH, TpeNCcTaBisieTcs HelenecooOpa3HbiM. Ha Mol B3risia, momoOHbIe
JNEUCTBUS TPUBOAST HUCKIIOYUTEIBHO K  HAJYMAaHHOMY TEOPETHYECKOMY
YCIIOKHEHUIO TMOpSAAKa MPAaBOBOI'O PEryJupoBaHUs KOHKypcHOM Mmaccel. Kpome
TOT0, CTOUT OTMETHUTb, YTO IIPU MPOBEIECHUHN UCCIIEOBAHMSI HACTOSIIENH pabOThI HE
yAAJIOCh HAUTH HU OJHOTO CyAeOHOTrO MaTepuasa, MOATBEPKIAIOIIEro, YTo Ha
IIPaKTUKE OTCYTCTBHE JIETAJIBHOIO PA3rPAaHMYCHUs  YKa3aHHBIX  ITOHATHI
OPUBOAMIO OBl K pPa3HOIMVIACHSM U CTAaHOBWIOCH OBl MPEIMETOM Clopa B
apOUTPAXKHOM CYJIe, pacCMaTPUBAIOLIEM JIeJI0 OAHKPOTCTBE.

Kpome TOro, HHCTUTYT HECOCTOSATEIBHOCTH (OAHKPOTCTBA) HEJb3s HA3BaTh
WHCTUTYTOM  HUCKIIFOUUTEIBHO TPaXAAHCKOTO IpaBa. OITO  KOMIUIEKCHBIN
MEXOTPACIEBON MHCTUTYT MpaBa, CHOPMHUPOBAHHBIN, BKIIOYAIONTUN ce0si HOPMBI
IPaKJAaHCKOTO, AJMUHUCTPATUBHOIO, TPYAOBOrO, YIrOJOBHOIO, apOUTpa)KHO-
MPOLIECCYanbHOro mpasa’. TakuM 06pa3oM, HCXOIS U3 BBIIICH3I0KEHHOTO MOYKHO
CKa3aTb, 4YTO KOHKYPCHas Macca — 3TO HEKas IOpHUIANYECKass KOHCTPYKIIUS,
NIPU3BAaHHASL 3aKpElnUTh BCE LEHHOCTH OPraHHU3alllHd, IO IOBOAY KOTOPBIX
YCTPaWBaeTCs KOHKYPC, HalpaBJ€HHas Ha MAaKCUMAaJbHOE YJOBJIETBOPECHHE

TpeOOBaHMI KPETUTOPOB.

1.2 ®opmupoBaHuEe KOHKYPCHOU MacChI

! [Ipennpunumarensckoe npaso Poccuiickoii @eneparun / OtB. Pen. E.IL. I'youn, ILI. JlaxHo. -
M.: FOpuctb. 2004.C. 62.
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bosbioe TeopeTMueckoe M MPAKTUUECKOE 3HAYEHHWE UMEET OIpPENICIICHUE
BHUJIOB LICHHOCTEW, BXOIAIINX B COCTAB KOHKYPCHOW MAacChl. AHAJIN3 IOPUIAYECKON
JUTEpaTypbl MOKa3bIBa€T, 4YTO [JAJ€KO HE BCErla pa3jIMYHbIE AaBTOPbI
paccMaTpUBaIM COCTaB KOHKYPCHOM MacChl OJJMHAKOBO.

Tak, I'.®. llepmeHeBruY BKIOYAI B COCTaB KOHKYPCHOM MAacChl «ITpaBa
BCII[HBIC, O0S3aTEIIbCTBCHHBIC, WCKIIOYUTEIBHBICY», YKa3blBas IPHU OTOM, HUYTO
«BEUIHBIE MPaBa MOTYT COCTOATH HE TOJBKO B IIpaBe COOCTBEHHOCTU, HO U B BUJIC
MpaB  3aj70ra, MONb3OBIAACHHS U HHBIX CepBUTYTOB» .B.®. Ilomonmpormyo,
PacKpbIBasi COCTaB KOHKYPCHOM MAacChl, MEPEUYMUCISAECT TAKUE KOMIIOHEHTHI, KakK
BEIIM, BEIIHbIC IIpaBa W «IpPyrM€ HUMYLICCTBECHHBIE IIpaBa JOJDKHUKA, a B
ONPEAEICHHBIX CIydasx U oGs3aHHOCTIY A.B. Banyiickuii yka3plBaeT Ha TO, 4TO
KOHKYPCHYIO MAacCy COCTaBJSIIOT «TaKUE€ BEIIHBbIE IpaBa Kak 3aJor, IpaBa
apEH/I01aTelIs, IPABA MOJIb30BAHUS U CEPBUTYTHD» .

OueBHIHO, YTO 3aKOHOAATENb, OIPEIEIAs COCTaB KOHKYPCHOM MAaccChl,
MOIIET 10 MYyTH HMCIIOJB30BAaHMS METOAA UCKIIOYEHHUs. J[eao B ToM, 4TO 3aKOH O
OAHKpPOTCTBE HE COJIEP)KUT TOYHOTO TIEPEUHS HWMYIIECTBA, BKJIOYAaEMOTO B
KOHKYPCHYIO Maccy, oaHako B cT. 131 wm cr. 132 3akperuieHsl MOIO0KEHUS,
MCKITIOYAOIINE KOHKPETHBIE O0OBEKTHI U3 COCTaBa KOHKYpCHOM Macchl. [Ipemarato
paccMOTpeTh 0oJiee JAETalbHO HMMYIIECTBO, KOTOpoe 3akoH O OaHKpOTCTBE
IIpEeUIaraeT UCKIOUYNATh U3 COCTaBa KOHKYPCHOM MAaCCHI.

- IMymiecTBo, HE pUHAIEKALIEE TOJDKHUKY

BBuay Toro, 4to MMyIIecTBO, BKIOUYAEMOE B COCTAaB KOHKYPCHOW Macchl, B
X0J1e KOHKYPCHOTO TIPOU3BOJICTBA Oy/I€T BHICTABICHO HAa TOPTH, MOJDKHUK JOJIKEH
o0naaTh TPABOMOYUEM PACMOPSDKEHHMS] B OTHOIICHWM TAaKOTO HWMYIIECTBA.

Cornacno ct. 209 'K P®D coOGCTBEHHUKY, Cpeiy MPOYEro, MPUHAJICKUT MPABO

! Ilepurenesnu I'.®d. Koukypcrbii mporecc. M., 2000. C. 353. (6amkporcre) Poccnn u
3apyOeXHBIX cTpaH. ABToped. aucc. kaua. opua. Hayk. Capatos, 2002. C. 57.

[Tononnonyno B.®. KonkypcHoe mpaBo: IIpaBoBoe peryampoBaHHe HECOCTOSATEIbHOCTH
(6ankpotctBa): Yueb. [Tocodue. C. 215.
3 Banyiickuit A.B. [Ipobaems! ynoBieTBopeHHs TpeOOBaHUI KPEIUTOPOB MO 3aKOHOIATENILCTBY
0 HecocToATenabHOCTH (OaHkpoTcTBe) Poccum u 3apyOexHbBIX cTpaH. ABToped. AHcC. KaHI.
ropua. Hayk. Caparos, 2002. C. 57.
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pacnopsbKeHUs NMpUHAAIEkKAIMM eMy umyliectBoM. B cuiy cr. 294 T'K PO
JOJDKHUK - TOCYJIapCTBEHHOE WJIM MYHUIIMIAIBLHOE YHUTAPHOE MPEANpUsiTUEC -
UMEET MPaBO pPaCHOPsHKATHCS WMYIIECTBOM, MPUHAJICKAIIUM €My Ha IpaBe
XO034MCTBEHHOr0 BeneHMs. KoJeKC 3akperisieT ¥ IpaBOMOYHME PacHopsHKEHUs
UCKIIIOUUTETLHBIMU TIPaBaMHU.

Takum o6pazom, J1F060€ UMYIIECTBO, KOTOPOE HE MPUHAJICKUT TOJDKHUKY
Ha TIpaBe COOCTBEHHOCTH, MPaBE XO3AWCTBEHHOTO BEJCHUS, JIMOO B OTHOIICHUU
KOTOPOT'0 y JOJDKHUKA OTCYTCTBYET MPABOMOYME PACTIOPSIKEHUS, HE MOXKET OBITh
BKJIIOYEHO KOHKYPCHBIM  YIIPaBISIONIMM B COCTaB KOHKYPCHOW  MacChl.
NmMyniecTBo, HE MPUHAANIEKANEE TOHKHUKY, MOKHO YCIIOBHO Pa3feiUTh HA JIBE
TPYIIIBI.

[TepByto rpynmy COCTaBJISIET UMYILIECTBO, U3bATOE U3 o0opoTa (1. 1 cT. 132
3akoHa o O6ankporctBe). CiemyeT OTMETUTh, 4To B Hactosiiee Bpemsi ['K PO ne
UCITIOJIB3YET MOHATHE «MMYILECTBO, U3bATOE U3 00opoTay. B cuity m. 2 cr. 129 'K
P® 3akoHOM WM B YCTAHOBJICHHOM 3aKOHOM TOPSIKE MOTYT OBITh BBECHBI
OTpaHUYCHHSI 00OPOTOCIIOCOOHOCTH OOBEKTOB TpaXKIaHCKUX IpaB, a HUMEHHO
MPEAYCMOTPEHBI OOBEKTHI TPaKAAaHCKUX IpaB, KOTOpPbIE MOTYT MpPUHAIICKATh
JUIIb ONPENIETICHHBIM y4YacCTHUKaM 000poTa JHOO0 COBEpIIEHUE CHEJIOK, C
KOTOPBIMH JOIYCKAETCS MO CHEeIHATIbHOMY Pa3peIICHHUIO.

Tak, cr. 27 3emenpHOro Kojekca Poccuiickoil (emeparii OMHUCHIBACT
BO3MOYKHBIE OIpaHUYEHUsI 000POTOCIIOCOOHOCTH 3€MENbHBIX y4acTKoB. B cuiy 1.
1 ct. 31 ®enepanbHoro 3akoHa ot 08 HosiOps 2007 roma Ne 261-D3 «O mopckux
noprax Poccuiickont ®enepanvi W O BHECEHUM HW3MEHEHUW B OTHECJIbHBIC
3aKOHOJIAaTeNbHbIE aKThl Poccuiickon CI)ezxep.euu/II/I>>2 HaXOIATCS B TOCYJapCTBEHHOU
COOCTBEHHOCTHU 3€MEJIbHBIE YYAaCTKH B TPaHUIIAX MOPCKOTO MOpPTa M OOBEKTHI

UHOPACTPYKTYPhl MOPCKOTO TIOpTa. ITO U «OOBEKTHI TOCYIapCTBEHHOMN

1 47 3emenbublit konekc Poccuiickoit deneparuu ot 25 oktsiopst 2001 r. Ne 136-D3 // C3 PO.
2001. Ne 44. CT. 4147.

2 Oenepanbhblil 3akoH 0T 8 HOsOps 2007 1. Ne 261-d3 «O mopckux noprax Poccuiickoit
@denepail U O BHECEHHMM H3MEHEHHMH B OT/ENbHbIE 3aKOHOJATelbHble akThl Poccuiickoit
Oenepanun» // C3 PO. 2007. Ne 46. Ct. 5557.
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COOCTBEHHOCTH, HaxOJslIMecss B OOIIECTBEHHOM IOJb30BAaHUU: JOPOTH, PEKH,
YKUBOTHBIM MHpP U T.IL., BEIY, KOTOPBIE B MIPUHLUIIE MOTYT MEPEAABATHCS IPYTrUM
JUIaM, HO HE MO TpakJaHCKO-TIPAaBOBBIM OCHOBAaHUSIM (HarlpuMep, apXUBHbBIC
MaTepuasbl); BEIIM, 3alpelieHHble 3aKOHOJATENbCTBOM (TMOpHOrpaduyecKue
M3J[AHM, TI0IE/bHbIC ICHEKHBIC 3HAKH U TLTATEKHBIC TOKYMEHTBI 1 1Ip. )» .

Bropyro rpynity uMyIiecTBa, He MPUHAJIEKAIIETO AOLKHUKY, COCTABIISIET
MMYILECTBO WHBIX JHI, IO TEM WM WHBIM NpPHYMHAM OKa3aBLIEECS B COCTaBE
UMYIIECTBA IODKHUKA.

AHanu3 nojoxxeHuid 3akoHa O OaHKPOTCTBE, OOUIMX MPUHIIMIIOB U OCHOB
IPa)X/IaHCKOIO MpaBa M CyneOHOW apOUTpa)KHOW MPAaKTUKHU IMO3BOJISIET NPUNUTH K
BBIBOJY O TOM, YTO K HMMYILIECTBY, HE IPUHAIEKAIEMY IOJDKHUKY, MOYKHO
OTHECTH:

- JICHEKXHBIE CPEJICTBA, KOTOPBIMHU JOJDKHHUK PaCHOpPSDKAICA IO JOTOBOPY
KOMHUCCHH T10 IOPYUYEHHIO COOCTBEHHHKA JCHEXKHBIX CPEJICTB;

- yIepXaHus U3 3apabOTHOW IUIaThl PAOOTHUKOB JOJKHUKA (QJIMMEHTHI,
MOJIOXO/AHBIN HAJOT, MPO(COIO3HbIE U CTPAXOBbIE B3HOCHI U JIp.) U UHbIE IIJIATEXKHU,
BO3JIO)KEHHBIE Ha paboToAaTesiss B COOTBETCTBUM C (peiepajbHbIM 3aKOHOM (1. 5
cT.134 3akoHa 0 0aHKPOTCTBE);

- IMYIIECTBO, HAXO/ISIIIEECS HA OTBETCTBEHHOM XPAHEHHUH Y JOJHKHUKA;

- IMYIIECTBO, NMEPEJaHHOE TOJDKHUKY Ha OCHOBaHUU JI0TOBOpa NEPEBO3KH;

- IMYHOE UMYIIECTBO paOOTHUKOB JOJIKHHKA, 38 UCKIIOUEHUEM UMYLIECTBA,

Ha KOTOPOE B COOTBETCTBUH C 3aKOHOM MOTJIO OBITh OOpPAILEHO B3bICKAHHUE;

- apEHJ0BaHHOE JOJDKHUKOM HMYIIECTBO U .

be3yciioBHO, caMO HMYLIECTBO, NPUHALIEKAIIEE TPETbEMY JIMIY H
apeHI0BaHHOE JIOJHDKHUKOM, B KOHKYPCHYIO MacCy BKJIIOYEHO ObITh HE MOXKET.

OpHako KOHKYpCHasi Macca MOKET OBITh YBEJIMUYEHA 3a CUET BKJIIOUEHHUS B

HCC IIpaB apCHAbI 3EMCIILbHOI'0 Y4acCcTKa, SABJIAIOMINXCA UMYIICCTBCHHBIMHA IIpaBaMU

! I'paxxnanckoe mpaBo: Yue6. : 8 3 1. T. 1 / Ilox pen. A.Il. Cepreesa, FO.K. Toncroro. - M.: TK
Ben6u, U3n-Bo IIpocnekt, 2004. C. 259 - 260.
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JIOJDKHUKA. B 11e10M Cyibl MOIEPKUBAIOT TAKYHO MO3UIIUIO, YTO MOATBEPAKIAACTCS
cynebHoi mpaktukoil: «Takum 00pa3oMm, TOCKOJIBKY MPaBO apeHaaTropa IIo
JIOTOBOPY apeH/bl 3eMEIBHOr0 yyacTKa OOILIECTBO MOTJIO MEpeiaTh UHBIM JIMIaM
0e3 coriacus COOCTBEHHHKA 3€MEIBHOTO Y4YacTKa MpPH YCIOBHU YBEJOMJICHUS
MOCJIEAHETO, - 3TO MPABO MOJJIEKUT BKIIOUYEHHUIO B KOHKYPCHYIO Maccy JOJKHUKA,
32 CUET KOTOPOIl YHOBIETBOPSIOTCS TPEOOBAHHS KOHKYPCHBIX KPEIHTOPOBY .
OpnHako BCTpedaeTcsl U MPOTUBOIOJIOKHOE cyAeOHOe MHeHue. Tak, K mpumepy, B
cBoem ompenaeneHud ot 17 mapra 2021 roma BepxoBnbiii cyn Poccuiickoi
Oenepann PenepanbHblid  OTMETHIJ, 4YTO  «IIPABO  apPEHIBI  SIBIISIETCA
UMYIIECTBEHHBIM TPAaBOM, OCHOBAHHBIM HE Ha COOCTBEHHOCTH, a Ha
00s3aTENIbCTBE, U HE TMOJICKUT BKIIOYEHUIO B KOHKYPCHYIO MacCy Kak OOBEKT
MPOJAXH»’ M OTKa3all KOHKYPCHOMY VIIPABISIOLIEMY B IIPOJAXKE [PaBa apeHIBI C
ToproB. Ha maHHBI MOMEHT eIl HEMOHSTHO KaK MEePEeBEPHET CYJACOHYIO MPAKTUKY
BBIIIICYKAa3aHHOE pEIICHHWEe, HO BO3MOXKHO TOSIBUTCS TEHJCHIIMS HUCKIIIOYEHUS
mpaBa apeHabl M3 KOHKYPCHOM MacChl, YTO HEraTUBHO CKaXXeTCsS Ha
dbopMHpOBaHUM KOHKYPCHOM MacChl M BIIOCJICICTBUM JIUIICHUS OJHOTO W3
JIOTIOJITHUTENIPHBIX ~ aCMEKTOB MAaKCHMAJIbHOTO  YJIOBJICTBOPEHHS TpeOOBaHUM
KpEIIUTOPOB.

- Imy1iecTBEHHBIE MTpaBa, CBS3aHHBIE C JIMYHOCTHIO JOJDKHHKA.

I[ToMmumo wuMylecTBa, HE MNPHUHAIIEKAIIETO JOJDKHHKY, U3 COCTaBa
KOHKYPCHOM Macchl MCKIIOYAKOTCS W HEKOTOPbIE BHJIBI HMMYIIECTBA CaMOTo
JIOJKHUKA.

Crout npu3HaTh, YTO 3aKOHOJIATENIb HE CTAJl YTOYHSATH, KAKWE€ KOHKPETHO

HMYIICCTBCHHLIC IIpaBa, CBA3AHHBLIC C JIMYHOCTBIO JIOJDKHUKA, HW3BIMAKOTCA U3

! HocranoBnenue Apobutpaxknoro cyna Cesepo-KaBkazckoro okpyra ot 11.03.2020 N ®08-
12957/2019 no neny N A32-23531/2016 Tpebosanue// JlokymenT ony6nukoBan He 6but. CIIC
KoncynpranT mioc ([lata obpamenus 28.02.2021).

2 Onpenenenne BepxoBHoro cyna Poccuiickoit @enepannn «O npu3HAHUU HEACHCTBUTEIBHBIM
OJIHOCTOPOHHEI0 OTKa3a OT UCIOJHEHHs JOrOoBOpa apeH/bl 3eMEIbHOT0 y4yacTKa, MPUMEHEHUN
MOCJIEACTBUM €ro HEACHCTBUTEIBHOCTH B BUJE BO3BPALICHUS AKTHUBA B KOHKYPCHYIO Maccy
TOJDKHUKA) oT 27.03.2021 N 304-5C15-17252(3) URL:
www.https://kad.arbitr.ru/Document/Pdf//A03-3315-2013 20210128 Opredelenie (Jara
oOpatenus 12.04.2021).
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KOHKYPCHOM MAacChl, YTO MPUBOIUT K HE €IMHOOOPA3HOMY TOJIKOBAHHIO HOPMBI
3aKOHA.

Cornacno ct. 383 I'K P® He momyckaercs nepexoj K APYroMy JIMIY TaKUX
IpaB, CBSA3aHHBIX C JIUYHOCTHIO, KaK TPEOOBaHMSI 00 aTMMEHTaX U O BO3MEIICHHUH
Bpea, NPUUMHEHHOTO JKU3HU WU 310poBbl0. OJIHAKO B HaIlleM cllydae, Korja
peyb uaeT 0 0AaHKPOTCTBE JIOJKHUKA-OpraHU3alluu, BPsJ JU CChUIKA HA JAHHYIO
HOpMY SIBJISIETCSI aKTyallbHOM. 3aKoH 0 OaHkpoTcTBe B a03. 1 m. 2 cT. 131 oTHOCHT
K UMYIIIECTBEHHBIM ITpaBaM, CBSI3aHHBIM C JTUYHOCTHIO JTIOJDKHUKA, U3BIMAEMbIM M3
KOHKYpPCHOM MaccChl, IIpaBa, OCHOBaHHbIE Ha HMEIOIICHCS JIMIIEH3UU Ha
OCYILECTBJICHUE OT/IEIbHBIX BUJIOB JIEATEIBHOCTH.

- CocraBidmoniee  UIOTEYHOE  MOKPBITUE  HMYLIECTBO  JOJDKHHUKA,
OCYIIECTBIISIIOIIETO B COOTBETCTBUU ¢ DesiepanbHbIM 3akOHOM OT 11 Hos16ps 2003
rojia Ne 152-®3 «O06 unoTeyHbIX EHHBIX Oymarax» (nanee «3akoH 00 UMOTEYHBIX
LEHHBIX 6yMarax»1) AMUCCHIO OOJIUTALNI C UTOTEYHBIM MOKPBHITUEM.

JlanHOE€ U3BATHE M3 KOHKYPCHOM Macchl ObUTIO J00aBiieHO B 3aKOH O
O6ankporcTtBe denepanbHpIM 3akoHOM OT 29 nekabpst 2004 roma Ne 192-d3 «O
BHECCHUM W3MCHEHUNW B HEKOTOPBIE 3aKOHOJATENbHBIE akThl Poccuiickoi
®denepanuu B cBsizu ¢ npunatueMm denepanbHoro 3akoHa «O0 UMOTEUHBIX 1IEHHBIX
Ooymarax»». CoriacHo cT. 2 3akoHa 00 UIOTEYHBIX HEHHBIX Oymarax oOJuraius c
UIIOTEYHBIM MOKPBITHUEM - 3TO OOJIMTaIusi, UCIIOJIHEHUE 00s3aTEIbCTB M0 KOTOPOH
oOecrieuynBaeTCs MOJHOCTHIO WJIM B YaCTH 3aJI0TOM MIOoTeyHoro mokpeitus. E.H.
MartBeeBa yka3plBaeT Ha TO, 4YTO HIIOTEYHOE IOKPHITHE, B OONIUX YepTax,
MPEACTaBIAET CO00M «TpeOoBaHUs, OOCCIEUYCHHbIE 3aJI0TOM HEIABUKHUMOTO
umyuiectBa». [1o cyTH, 3TO €IMHCTBEHHOE UCKIIIOUCHHE, KOT/Ia TPEAMET 3aJI0ra He
BKJIFOYAETCS 3aKOHOATENIEM B KOHKYPCHYIO Maccy.

- COHI/IEU'H:HO 3HAYMMBIE OOBEKTHI

! ®enepanbHblil 3akoH 0T 29 nekabps 2004 1. Ne 192-D3 «O BHeceHHH U3MEHEHHH B HEKOTOPbIE
3aKOHOJaTeNbHble akThl Poccuiickoit @enepanuu B cBsi3u ¢ npuHsITHEM DenepanbHOro 3aKOHa
«O06 unoteyHsIx HeHHbIX Oymarax» // C3 P®. 2005. Ne 1 (wyactsb 1). Cr.
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3akoHOIaTENh, 00ECIIEYNBAs HHTEPECHI KUTEIICH KOHKPETHOTO HACEIICHHOTO
MyHKTa, YCTAHOBWJI JUJISI YKa3aHHBIX OOBEKTOB OCOOBIM MPaBOBOM PEXKUM.
WNuTepecHbiM mpencraBisiercs To, 4to m. 4 cr. 132 3akoHa o OaHKpPOTCTBE
OTIPEJICTICHHO TOBOPUT O MPOBEACHUH TOPTrOB MMEHHO B ¢opMe KOHKypca. Kak
U3BECTHO, Ha KOHKYpC€ TMPOJAeTCsd HMYIIECTBO, B OTHOIICHUH KOTOPOTO
MOKYIaTeNlb JOJDKEH BBIMIOJIHUTH OIpefeieHHble ycnoBus. OaHako B ciydae
peanu3auy COIMaIbHO 3HAYUMBIX OOBEKTOB IMPEIIOJIAracTCs, YTO TMOKYMaTeln
COPEBHYIOTCSI MEXJy CO0OM HE OTHOCHUTENBHO JIYYIEro BBIITOJHEHHS YCIOBHM
KoHKypca. IlobGeauTenem MOMKEH CTaTh TOT, KTO TMPU BBHINOJHEHUU 3apaHee
YCTaHOBJICHHBIX YCJIOBUH MPEITIOKUI HAUOOJBIIYIO IICHY.

B pamkax ct. 132 3akoHa 0 GaHKPOTCTBE 3aKOHOJATEIbh PErIaMEHTHPYET
MOPSIZIOK TOPrOB IO MPOAAXE COIMAIBbHO 3HAYUMBIX OOBEKTOB, HAMEPEHHO
OTKa3bIBasICh MPU ATOM OT PEAIU3alMU HE MPOJAHHOTO Ha MOBTOPHBIX TOpPrax
MMYIIECTBA MyTeM MyOJUYHOTO MPEJI0KECHHUS.

B cuny n. 5 cr. 132 3akoHa 0 OAaHKPOTCTBE HE MPOJAHHBIE HA TTOBTOPHBIX
TOprax COIMAJILHO 3HAYMMBbIE OOBEKTHI MOJJICKAT TEpeaadye B MYHUIIMITAIBHYIO
COOCTBEHHOCTD COOTBETCTBYIOIIETO MYHUILIATTAIBHOTO o0Opa3oBaHusl.
OcyiecTBisieTcs 3T0 0€3 KaKux-JI100 JOTOTHUTEIBHBIX YCIOBUN UCKIIIOUUTEIHHO
Ha OCHOBAHUHU OMNpeACCHUs apOUTPAKHOTO CyJa B CPOKHU, MPETYCMOTPEHHBIE
TakuM omnpeaeneHrueM. O0s3aHHOCTh YBEIOMUTh 00 3TOM CaMU OpraHbl MECTHOTO
caMOyTpaBJI€HUS BO3JI0KEHA 3aKOHO/IaTEJIEM Ha KOHKYPCHOTO YIIPABIISIOIIETO.

E.H. MartBeeBa cripaBeyiiBoO oOpaliaeT BHUMaHUE Ha TO, YTO «3aKOHOM He
yperyJIUpOBaH BOMPOC O TOM, HA KOM JISKUT OOS3aHHOCTHh MOJATOTOBHUTH JaHHBIC
OOBEKTHI K Tepeiade: Ha OpraHaX MECTHOTO CaMOYIIPaBICHUS WU JOJHKHUKE». He
SCHO, KTO JOJDKEH 3aHUMAaTbCsl ohOpMIICHHEM TMepexojia MpaBa COOCTBEHHOCTH,
MOATOTOBKOM  KAJacTPOBBIX W TEXHUYECKHX MACIOPTOB HA HEABUKHUMOE
MMYIIECTBO M T.a. Ha mnpakTuke Takue BOIMPOCHI PEIIAIOTCS CTOPOHAMH B
J100poBOJLHOM Topsifke. Eciu ke Mexay cTopoHaMU BO3HUKAET Pa3HOTIIACHS TI0
JTAHHOMY BOTIPOCY, CYIZbl, TIO OOJIbIIIEH YacTH, MPUACPKUBAIOTCS TO3HUIIMH, YTO

COOTBCTCTBYIOIIHUEC OpraHbl HC UMCIOT IIpaBa YKIOHATHCA OT IMPHUHATHA COIMAIBHO
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3HAYMMBIX OOBEKTOB TIO TPUYMHE HE OQGOPMIECHHOW B JODKHOM BHJIE
JOKYMEHTAIIH

- OOBeKThl KyJNbTYpHOTO Hacienus (MaMATHUKA HCTOPUU U KYJIBTYpPbI)
HaponoB Poccutickoit denepanyn.

3akoH O OaHKPOTCTBE HAapaBHE C COLMAJIBHO 3HAYUMBIMU OOBEKTAMU
MCKJIFOYAeT U3 KOHKYPCHOM Macchl OOBEKTHI KYJbTYPHOIO Hacienus (MaMsITHUKA
UCTOPUU U KYJIBTYphl) HapoAoB Poccuiickoit denepanyiv v npeaycMaTpuBaeT JJist
HUX 0COOBIE YCIIOBUS MPOIAXKU.

Cpenu mpoyux yCIIOBUWM TaKOrO KOHKYpCa MOKHO BBIACIHTH TPEeOOBaHUS
MOKYTATEINI0 MO COOJII0ICHUIO YCTAHOBIIEHHBIX B COOTBETCTBUU ¢ DeepalibHbIM
3akoHOM «OO0 00BeKTax KyJbTypHOrO Hacienus (mamMsATHUKaX WCTOPUU U
KYyJbTYpbl) Haposi0oB Poccuiickoi CDez[epaL[I/H/I»2 OTPAHUYEHHN MPaBa MOJIb30BAHUS
yKa3aHHBIMH OOBEKTaMH, TpEeOOBaHUA K HUX COXPAHEHHUIO, COJCPKAHHUIO U
UCITIOJIb30BAaHUIO, 00ECIEeUeHUs JOCTyNa K JaHHBIM OOBEKTaM, COXPAHEHUIO HX
o0NMKa U MHTEpbepa (€CIN MHTEPbEp OTHOCHUTCS K MPEAMETY OXpaHbl) U MPOUYUX
TpeOOBAHMIA.

- lHble 00BEKTHI, IpoJaka KOTOPIX B COOTBETCTBUH C 3aKOHOJATEIbCTBOM
Poccuiickon @enepanuy J0KHA OCYLIECTBISATHCS IYTEM ITPOBEICHUS TOPrOB B
dbopme KOHKypca. DTH 00BEKTHl yKazaHbl B CT. 132 3akoHa 0 GaHKPOTCTBE, UTO
CBHUJICTEJIbCTBYET O MO3WLMM 3aKOHOJATENS, B COOTBETCTBUM C KOTOPOM OHH
JIOJDKHBI OBITh MCKITFOUEHBI M3 COCTaBa KOHKYpPCHOM Macchl. B mepByto ouepenb,
PacCMOTPUM, O KAKHX «MHBIX» 00BEKTaX TOBOPUTCS B MyHKTE 4 yKa3aHHOM CTATHH.
AHaJIN3 3aKOHOJATENbCTBA CBUJIETENIBCTBYET, UTO K MMYLIECTBY, PEaIu3yeMOMY
nyTeM MPOBENEHUs TOProB B (opMe KOHKypca, CIEIyeT OTHECTH MpearpHsITHE
rpagoo0pasytoueit opranuzanuu (ct. 175 3akoHa 0 GaHKPOTCTBE); MPEANPUATHE

AOJDKHHUKA, KOTOpPOC IIPCAHA3HAYCHO JUJIA OCYHICCTBJIICHUA  ACATCIBHOCTH,

! Onpenenenne Apburpaxuoro cyaa Kpacuospekoro kpas ot 30 okrsopst 2013 1. Jlemo Ne A33-
12756/2210//loxkyment omyoaukoBan He Obul. CIIC KoncymbranT tumoc. (/lata oOparmeHus
21.01.2021).

2 ®enepanbHEIA 3aK0H 0T 25 HioHs 2002 . No 73-®3 «O6 06beKTax KylIbTYPHOTO HACICIHS
(maMsATHUKAX UCTOPUM M KYJIbTYphl) HapoaoB Poccuiickoit ®enepauun» // C3 PD. 2002. Ne 26.
Cr. 2519.
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CBSI3AHHOM C BBINMOJHEHHEM PabOT MO TOCYJapCTBEHHOMY OOOpPOHHOMY 3akasy,
obecrnieueHrneM (eaepanbHbIX TOCYIApPCTBEHHBIX HYXJ B O0JAacTH MOAJEP>KAHUS
obopoHocniocoOHocT U Oe3onmacHocTd Poccuiickoit deaeparuu (. 7 ct. 195
3akoHa O OaHKPOTCTBE); HWMYIIECTBO JOJDKHHKA CyOBEKTa €CTeCTBEHHOU
MoHomnonuu (ct. 201 3akoHa 0 OAHKPOTCTBE); aKUMU JMOO I0dS B YCTaBHOM
KaluTajae aKIUOHEpHOro obmiecTBa WM  oOmIeCTBA C  OTpaHUYCHHOU
OTBETCTBEHHOCTHIO, KOTOPBIE COCTABIAIOT Oosnee yeM 50 MPOIEHTOB YCTaBHOTO
KalnmuTajla YyKa3aHHbIX OOIIECTB, €CIM B OTHOIIEHHMH TaKoro HMYIIECTBa
MOKYTIaTeTI0 HEOOXOJUMO BBIMIOJHUTH ONpeneNneHHble  ycioBus (cr. 20
®denepanpHoro 3akoHa oT 21 mekabpst 2001 roma Ne 178-®3 «O npuBaruzanuu
rOCyJapCTBEHHOTO W MYHHUIIMIIAJILHOTO UMYyIIECTBay (najgee - «3akoH O
IPUBATH3AIA» ).

Wrtak, B Hacrosimee BpeMsi BCE BBINICYKa3aHHbIE OOBEKTHI MO 3aMbBICITY
3aKOHOJATENs] HMCKIIOYAIOTCS M3 COCTaBa KOHKYpCHOM Maccbl. WX mponaxka
OCYILECTBIISIETCS B MOpSIKE, peaycMoTpeHHoM cT. 110 3akoHa 0 GaHKPOTCTBE C
O0COOEHHOCTSIMH, YKa3aHHBIMU B CT. 132 1 pacCMOTPEHHBIMU BHIIIIE.

B cuny a63. 2 m. 4 cr. 132 3akoHa 0 OaHKpOTCTBE 0O0s3aTEIbHBIMU
YCIIOBUSIMHU KOHKYpCa 10 MPOJIaXKe YKa3aHHBIX O0BEKTOB SIBIISIOTCS:

- 00s3aTenbCcTBa MOKYyMaTeneid oOecreynBaTh HaJUIekKaIlee COACpXKaHUE U
UCITOJIb30BAaHUE YKa3aHHBIX OOBEKTOB B COOTBETCTBHM C UX IIEJICBBIM
HA3HAYCHUEM,;

- BBITTOJTHCHHUE MHBIX YCTAHOBJICHHBIX 3aKOHOM 00sI13aTEIILCTB.

Cpenu Takux 00s13aTEIBCTB MOKHO BBIJICTUTh: COXpaHEHUE pabOUUX MECT
HE MEHee 4YeM Uil TMSTHACCATH TMPOIEHTOB pPAaOOTHUKOB MPEANPUSTHS
rpagoo0pa3yroliei opraHu3alim, Ho He 0oJiee YeM B TEUEHUE TPeX JIET ¢ MOMEHTa
BCTYIUICHHS JIOTOBOPA B CHJIY; BBINIOJTHEHHUE JOTOBOPOB JODKHHUKA, CBSI3aHHBIX C
BBINIOJIHEHHEM  pabOT MO  TOCyAapCTBEHHOMY  3aka3y,  oOeclieyeHue

rOCYJapCTBEHHBIX HYXKJ B 00JIACTH TOJICP>KaHUS O0OOPOHOCIIOCOOHOCTH U

! ®enepanbHblif 3akoH 0T 21 gekadps 2001 r. Ne 178-D3 «O npuBaTH3alMy rocy1apcTBEHHOTO
¥ MyHHUIIUNIaTbHOTO uMytectBay // C3 PD. 2002. Ne 4. Cr. 251.
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oe3omacHoctu Poccuiickoit denepannu; coriacue MOKyMaTeNss OIPUHATH Ha ce0st
00s13aTeNbCTBA TOJDKHUKA - CYObEKTa €CTECTBEHHOW MOHOMOJUU — IO JIOTOBOpaM
MOCTaBKHU TOBApOB, SIBISIOMIUMHUCS MPEAMETOM PETYIMPOBAHUS 3aKOHOATEIHCTBA
O €CTECTBEHHBIX MOHOTMOJUSIX; MPUHATHE HA ce0sl MOKyIaTelIeM 00s3aTeNbCTB I10
00eCIeueHnt0 JOCTYMHOCTH MPOU3BOAMMOrO W (WJIM) peaJu3yeMoro ToBapa
(paboT, ycayr) AOMKHUKOM - CYOBEKTOM €CTeCTBEHHOW MOHOIOJWU - IS
NoTpeOuTENe U ap.

Wrak, comuanbHO 3HaYUMBbIE OOBEKThI, OOBEKTHI KYJIbTYPHOTO HACIEIUS U
WHOE UMYIIIECTBO, KOTOPOE MOXKET OBITh PEAIn30BaHO MOCPEIACTBOM KOHKYypCa, HE
BKJIFOYAETCSI B COCTaB KOHKYPCHOM MaccChl, OJHAaKO JCHEKHbIE CpEACTBa,
IOJIyYEHHBIE OT peai3allud JAaHHOIO HMMYLIECTBA, IMOMNAJal0T B KOHKYPCHYIO
Maccy. [lo mMoemy MHEHMIO, 11€J1I€COO0pa3HBIM ObLIO OBl BKJIIOUUTH MOJO0OHBIC
OOBEKTBl B COCTaB KOHKYPCHOM Macchl M NPEAYyCMOTPETh ISl HUX OCOOBIi
MOPSAZIOK peann3aIi.

B cocraBe KOHKYypCHOW MAacChl CIEIYET BBIIEIUTH UMYLIECTBO, IPAaBOBAs
npupoaa KOTOPOTO BeChbMa OTJIMYAETCS OT MPUPOABI OCTAJIbHOIO MUMYIIECTBA.
DTO UMYIIECTBO NOJDKHHMKA, Haxoxsmeecss B 3aiore. [Ipobnema BrIrOueHMS
ATOTO0 HMYIIECTBA B KOHKYPCHYIO Maccy TpeOyeT 0co00ro paccMOTpEHUS.
CornacHo a63. 2 . 2 ct. 131 3akoHa 0 OAHKPOTCTBE UMYIIECTBO, SIBJISIONICECS
IpeIMEeTOM 3aJI0Ta, YIUTHIBACTCSA OTJCIHLHO B COCTaBE KOHKYPCHOM MacCCHI.

Kazanoce 0bl, 3ak0HOJaTENb YETKO O(POPMUII CBOIO MO3UIMIO U BKJIFO YHII
npeaMeT 3ajiora B KOHKYPCHYIO Maccy nopkHuKa. OmHakKo B HayYHOMU
JAUTEpaType JUCKYCCUU 00 0OOCHOBAHHOCTH BKJIIOUEHHS TAKOTO UMYIIECTBA B
COCTaB KOHKYPCHOM Macchl He TNpekpamarrcs u cerogHs. CBs3aHo 3ToO,
INpexJe BCEro, C TeM, YTO HCCIEAOBATENH IMO-pa3HOMY MOHHUMAKOT camy
npupony 3anora. Kakx BepHo ormeuaer A.UN. Macnses, «mpobiema
IODUIMYECKONW  MPHPOABl  3aJIOTOBOTO  TpaBa  oOCyXaamach  emie

AOPCBOJMIOIMOHHBIMU OPHUCTAMH, OJHAKO JO CHX TIIOp HC IPHUBLIA K
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OJHO3HAYHOMY pelreHrio» . [10po6HO TaKKe KOHIEIIMHU B HACTOSEH padoTe
paccMOTpeHBl He OyAyT, IOCKOJBKY WX aHalIu3 NpeACTaBIAeT CoO0oi
CaMOCTOATENIbHOE HuccieaoBanure. OQHAKO MPEACTaBISIETCS 1eIeco00pa3HbIM
OTMETUTh OCHOBHBIE T€3UChl JAHHBIX KOHIICIIU .

Pa3znnume BO B3rmsgax y4eHbIX KOPEHHTCS B TOM, YTO OJHHU HOPHUCTHI
paccCMaTpUBAIOT MPaBO 3aJI0ra Kak BEIIHOE MPaBO, UHBIEC IOJIATAIOT, YTO €ro
ClIeyeT OTHECTH K 00s3aTeIbCTBCHHBIM TIpaBaM. [IpUMEHHUTENBHO K
KOHKYPCHBIM OTHOIICHUSIM TaKOW BbIOOp HMMEET CYIIECTBEHHOE 3Ha4yCHUE.
Jlesnio B TOM, 4TO BelIHAs NpUpOJA MpaBa 3ajiora Mpeanojaraer, 4ro IpeameT
3ajora Kak HWMYIIECTBO TPEThEro JHUIlAa JOJDKHO OBITh HCKIIOYEHO U3
KOHKYPCHOW MacCCHI.

OO0s3aTenbCTBEHHAs NpPUPOAA IMpaBa 3ajora MO3BOJSET YYHUTHIBATH
MpEAMET 3aJI0Ta B COCTaBE€ KOHKYPCHOM Macchl. O4€BUIHO, YTO 3aKOHOJATEIIb
NpUIIEPKUBAECTCS BTOPOM W3 YyKa3aHHbIX No3uLMWA. B nmurepatype BbIOOp
3aKOHOJIATENA OLlIEHHBAETCs no-pasHomy. Tak, B.®D. [lonongomyno moJaraer,
YTO «BKJIIOUEHHUE 3aJI0OKEHHOTO HMYIIECTBA B KOHKYPCHYI Maccy U
yIAOBJIETBOPEHUE TpeOOBAaHUN 3aJIOTOBBIX KPEAUTOPOB B TPETHIO OYEpelb
HNOJpHIBAET JOBEpUE K 3aJI0Ty Kak crnoco0y oOecrnedeHus 00s3aTelabCTB CO
CTOPOHBI KPEAWUTOPOB B HOPMAJIbHOM O00OpPOTE, HMCKaXXaeT CyTh JaHHOIO
IPABOBOTO HHCTUTYTa»’.

Hpyrue aBTOpBHl TOJAEPKUBAIOT W  OOOCHOBBIBAIOT  TO3UIIHIO
3akoHomartensa. Tak, B.B. Burpsnckuii He BUAUT «HUKAKHUX OCHOBAHHUU HE
BKJIIOYaTh B KOHKYPCHYK Maccy HMYILIECTBO, paHEE MNEpeJaHHOE B 3aJIoT,
KOTOpPOE€ COCTaBJISIET COOCTBEHHOCTh NOJDKHUKA JIMOO MPUHAIJIECKHUT €My Ha
MHOM BEIIHOM IpaBe. TakuM o0pa3oM, KpeaUTOp Mo 00ECNeYEHHOMY 3aJ0TOM

0013 aTCIILCTBY yTpadunBacT 3aJI0I'0OBOC ImpaBo, a B3aMCH ImoJIy4dacT

! Macnser A.U. Toustre u BHJIBI BeNTHBIX TIpaB / 3akoH. 2004. Ne 2. C. 7.
[Tomongonyno B.®. KoukypcHoe mpaBo: IIpaBoBoe perynupoBaHHe HECOCTOATEIBLHOCTH
(6ankpotcTBa): Yueb.mocoodue. C. 225.
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BO3MOXXHOCTh YJOBJETBOPUTH CBOM TpeOOBAaHWS B TPETHhIO OYepeab
MPEUMYIIECTBEHHO MEPE OCTAJIbHBIMU KPETUTOPaAM Y.

B.A. XumwnueB, ytouHss cnoBa B.B. BurpsiHckoro, nuimer, 4YTO
«MpU3HAHUE JIOJDKHUKA OAHKPOTOM M OTKPBITHE KOHKYPCHOTO MPOU3BOJICTBA
caMH 1o cebe He ClIy>KaT OCHOBaHUEM JIs MPEKPAIIEHU S OTHOIIIEHUH IO 3aJI0Ty
uMmylniectBa JaoJokHMKa. Ho, 0e3ycioBHO, 4YTO C€ MOMEHTA OTKPBITHA
KOHKYPCHOrO TMPOM3BOJACTBA 3aJIOTOJAECpKATEIb yTpayuBaeT MpaBO Ha
BUHJIMKAIIUIO 3aJI0’KEHHOTO MUMYIIECTBA OT €ro COOCTBEHHHKA, PABHO KakK Ha
HeraTopHbIi nck». «C MOMEHTa OOBSBICHHS JOJDKHHKA OaHKPOTOM
KOHKYPCHBIA  YIpaBISIOMUMN  BIpaBe U o0s3aH  ucTpeOoOBaTh Yy
3aJI0T0 IePKAaT eI 3aJI05KEHHOE UMYIIECTBO JUISl BKIIFOUEHUS €r0 B KOHKYP CHYIO
Maccy»’.

CTouT OTMETHUTH, YTO MO3HUIMSA 3aKOHOJATENS B OTHOILICHUU HJAHHOTO
BOINpOCA HE pa3 MEHSJIACH.

B cuny n. 4 cr. 26 3akonHa o OaHkpoTcTBe 1992 ronma umyuiecTBO
JTOJHKHUKA, OOPEMEHEHHOE 3aJIOTOM, HE BKJIIOYAJIOCh B KOHKYPCHYIO Maccy.
Cornacuo cr. 29 3akoHa o O6aHkpoTcTBe 1992 rona TpebGoBaHus KpeaUTOpa,
oOecreyeHHbIE TPABOM 3aJioTra, MOJJIeKAIU yIOBJIETBOPEHUIO BHE KOHKYpCA.
Takum 00pa3oM, TAKOMY KPEAUTOPY HE MPUXOJWIOCH KAATh B TEUCHHUE BCETO
nepuojia KOHKYpCHOTO MPOU3BOCTBA, YTO, O€3yCIOBHO, CBUJIETEIBCTBOBAJIO O
€ro NpUBUIETUPOBAHHOM MOJ0KeHUU. OJHAKO HA MPAKTUKE MOTJIA CIIOKHUTHCS
Takasi CUTyalus, KOTJa 3aJ0XeHO ObIJIO BCE MMYIIECTBO JOJDKHHMKA, U TOTJA
BCE€ OCTaJIbHbIE KPEAUTOPHI OKA3bIBATTUCH HU C YEM.

3akoH o OankpoTcTBe 1998 rojma 3HAYMUTENBHO YXYAIIMI MOJIOXKEHUE
3aJI0TOBBIX KPEAUTOPOB, 3AIMTUB MPU ITOM HMHTEPECHI JHI], YbEMY 370POBBIO
WIN JKA3HU JOJDKHUKOM OBIJI MPUYMHEH Bpeld, paOOTHHUKOB MpeaNpUsTHSI-

JOJDKHUKA | Apyrux. HMymniecTBo JOKHUKA, OOpPEMEHEHHOE 3aJloTOM,

! Xummae B.A. 3amipTa BenHeIx npas npu 6ankpotcTse // 3akom. 2004. Ne 2. C. 36.
XumuueB B.A. Oco0GeHHOCTH MpPaBOBOTO TOJIOKEHUS 3aJOrOBBIX KPEIUTOPOB IPH
O6ankpoTcTBe // Apoutpaxnas npaktuka. 2004. Ne 5. C. 15.
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BKJIIOYAJIOCh 3aKOHOJATEJIEeM B KOHKYPCHYIO Maccy. TpeOGoBaHMs 3aJ0TOBBIX
KPEAUTOPOB MOTalllaINCh B TPETHIO ouepeab (Bcero 3akoH o 0aHkpoTcTBE 1998
roja npeaycMaTpuBall MSATh O4epenei) 3a CUET BCEro UMYIECTBA JOJDKHUKA,
BKJIIOUEHHOTO B KOHKYpPCHYIO mMaccy. M.B. Temokuna BepHO OoTMeEuasa, 4To
«ECJM paHbIle 00eCIeYeHHbIN KPEAUTOP MOT YAOBJIETBOPUTH CBOU TPEOOBAHUS
B paMKax OTpe3Ka BpEMEHH, HEOOXO0IMMOTO /IS peau3aIiiui mIpeaMeTa 3aiora,
TO ceiiyac Ha 3TO NOTPeOyeTCs MEePUO/, PAaBHBIN MO MPOTOIKUTEIHLHOCTH BCEMY
KOHKYPCHOMY MPOLEcCy» .

JleficTByrOImMii ceroqHsl 3aKOH O OAHKPOTCTBE MO-MPEKHEMY BKJIIOYAET
MpEeAMET 3aJI0Ta B COCTaB KOHKYpCHOM Macchl. CornacHo 1. 4 ct. 18.1 3akoHa o
OAaHKpPOTCTBE «JOJDKHUK BIIpaBe OTUYXKIaTh HWMYIIECTBO, SBJISIOIIEECS
npeIMEeTOM 3aJiora, IepeJaBaTh €ro B apeHay uWih 0e3BO3ME3IHO0E
MOJIb30BAHUE JIPYrOMY JIMILy JIMOO MHBIM 00pa3oM pacmopspKaThCs UM WU
oOpeMeHSTh MPEAMET 3aJi0ora MpaBaMu U MPUTI3aHUSIMU TPETHUX JIUI] TOJBKO C
corjacusi Kpeauropa, TpeOOBaHUS KOTOPOro 0OECIEYEHBbl 3aJOTOM TaKOTO
UMYIIECTBA, €CJIU HWHOE HE NPeayCMOTpPEeHO ¢enepalbHbIM 3aKOHOM WU
JOTOBOPOM 3ajioTa M HE BBITEKaeT M3 cyliecTBa 3ajioray. OaHaKo
3aKOHOJaTesieM OblJIM BHECEHBl 3HAYUTEIbHBIE W3MEHEHHS B MOPSJIOK

peanu3anuy NpeaMeTa 3aja0ra U NoralieHus TpeOOBaHUN KpEIUTOPOB.

1.3 IIpaBoBsie acnieKThl POPMHUPOBAHUS KOHKYPCHOM MacChl

[lonsitue «popMUpoBaHUME KOHKYPCHOW Macchl» BIEpPBbIE OBIIO
UCTIOTh30BaHO B 3akoHe 0 OankpoTcTBe 1992 roma. OmHako ¢ Tex mop B
3aKOHOJATEJbCTBE TAK U HE MOSIBUIIOCH €r0 JIeTaibHOE onpeaesnenue. [lpu aTtom
paccMaTpuBaeMasi KaTeropusi 3aHUMAeT OJHO W3 LEHTPAJIbHBIX MECT Cpeau
IPOYUX KATETOPHUM, UCTIOJIb3YyEMBIX B CBSI3U C IPOLECCOM HECOCTOATEIHHOCTH
(OaHKpOTCTBA) B LIEJIOM U KOHKYPCHBIM NMPOMU3BOJCTBOM B yacTHOCTHU. Kak yxe

OBIJIO OTMEYEHO paHEEC, B XOJAC€ KOHKYPCHOI'O IPOU3BOACTBA HMYIICCTBO H

! Temoxnua M.B. CyIIHOCTh M HEKOTOPBIE TPOOJIEMbI KOHKYPCHOTO TpaBa //3aKOHO0IaTENbCTBO.
2000. Ne 4. CIICKoOHCYIbTaHT IUTIOC.
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MMYLIECTBCHHBIC IIPaBa, IPUHAJICKAIINE HECOCTOATECIBHOMY JOJLKHUKY,
npuobperaror  GopMy  ACHEKHBIX CpeAacTB. JIOKTpuHE  CBOWCTBEHHO
paccMaTpuBaTh BeCh IMPOILECC TaKOTO MpeoOpa3oBaHMs Kak MPOIECcC
dbopMupoBaHus KOHKYpCHOW Macchl. [Ipu 3TOM aBTOpHI, WICCIemMys MaHHBINA
BOMNPOC, NPEUMYIIECTBEHHO paccMaTpuUBalOT GOPMUPOBAHHE KOHKYpCHOMU
Macchl KaK HEKUH TJI00aIbHBI NPOIECC, OXBAaThIBAIOIIMN BCE CTaJuU
OAHKpPOTHOTO JieJla ¥ BKJIIOYAIOIIMUN B ceOs, B TOM 4YHCIE, 3Tall pealnu3aluu
KOHKYPCHOM MAaccChl, M0 OKOHYaHUIO KOTOPOTO MOJYYEHHBIE B pE3yJIbTATE
JEHE)KHBIE CpencTBa pacnpeensoTcs MEXKIY KpEIUTOpaMu
HECOCTOSTEJILHOTO JOJDKHUKA.

Tak, x mnpumepy, O.I. Kpyrmoa B cBoeli crarbe «IIpoGiemsl
dbopMupoBaHUsT KOHKYPCHOW MacChl JOJDKHMKA» MPSMO YKa3bIBa€T Ha TOT
bakT, 4YTO «IOJydeHHE JICHEKHBIX CPEICTB OT peaqu3anuy HMYIIeCTBa
NOJDKHUKA  JOJDKHO — paccMaTpUBaThCA  KaK  OKOHYAaHHE  IMpouecca
dbopMuUpoBaHUS KOHKYPCHOMN MAcChl»' OTMEHYaeT, YTO MOJ dbopMupoBaHUEM
KOHKYPCHOM MacChl CIEAYET IIOHUMATh «IIPOLECC, OCYIIECTBJISIEMbIN
KOHKYPCHBIM YNPABISIONNAM, TO BBISIBJICHUIO BCEr0 MMYIIECTBA JOJDKHHKA,
KOTOPOE€ MOXET OBITh OOpamieHO B JACHEKHBIE CPEICTBA, 3a HMCKIIYCHHUEM
MMYIIECTBA U UMYIIECTBEHHBIX MPaB JOJDKHHKA, KOTOPhIE B COOTBETCTBUHU C
3aKOHOM O OaHKpPOTCTBE B KOHKYPCHYI MacCy HE€ BKJIKOYAIOTCA, IO
JIOTIOJIHEHUI0 KOHKYPCHOM MaccChl pa3lIMYHBIMH CIOCO0aMU, MO COXPAaHEHUIO
KOHKYPCHOM MAacChl U IO peaju3aluyd UMYIIECTBA, €r0 COCTABIIIONIETO» B
[[EJIOM MOHATHIO (POPMUPOBAHUST KOHKYPCHON MAacCChl JOJDKHUKA B JJUTEPAType
HE Jnaerca 4eTkoro ompexaesenus. ColepkaHWe AAHHOTO TMOHATHUSA, Kak
MPaBUJIO, PACKPBIBAETCS MyTEM aHalHW3a ajlropuTMa JACUCTBUNA KOHKYPCHOIO

YIPaBJISIIONIETo 1Mo (OPMUPOBAHHUIO KOHKYPCHONU MaCCHI.

lor. Kpyrnoga. [IpaBoBbie ipoOiaembl hopMHpOBaHUS KOHKYPCHOM Macchl HobkHUKA // TTpaBo
1 skoHOMUKa. 2018. No 3.

2 0r. Kpyrnoa. @opmupoBanne KOHKYPCHOW MacChl JOJDKHUKA [DIEKTpOoHHBIA pecypc] 18
neKaops 2008. — Pexum JOCTyTA: URL: http://dom-i-
zakon.ru/articles/inoe/021365985698745856522265852. (/lata ooparienus 15.03.2021).
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Takum 006pa3omM, OTCYTCTBHE KaKUX-THOO 3aKOHOJATEIbHBIX PAMOK JIJIS
KaTeropuu (HOPMHUPOBAHUS KOHKYPCHOM MAaCChI IOJDKHUKA B X0J€ KOHKYPCHOTO
MPOU3BO/ICTBA MO3BOJSIET CAMOCTOSATEILHO ONPEACTUTh dTAanbl (POPMUPOBAHUSA
KOHKYypcHOU Macchl. [lpeacraBnsercsa nesnecooOpa3HbIM paccMaTpUBATh B
IEJIOM Tpoliecc npeoOpa3oBaHUsd KOHKYPCHOM Macchl KakK COBOKYIHOCTH
CTaauii, OE3yCIIOBHO, B3aMMOCBSI3aHHBIX U 3aBUCHUMBIX JpPYr OT Jpyra, HO,
OJITHOBPEM EHHO, BITOJIHE CAMOCTOSI TEJIbHbBIX.

OnuuM U3 HeMaJoBaXHbIX (AKTOPOB SBJISIETCS Tepenadya HMMYIIECTBA
JOJDKHUKA, €ro OyXrajaTepckoidl [IOKyMeHTalu, Ie4yaTe W IITaMIoB OT
PYKOBOAUTESA JNOJDKHHU KA 100 BPEMEHHOTO YIPaBISIOLIETO,
aJIMUHUCTPATUBHOI O YIIPaBISOLIETO, BHEIIIHETO YIIPABISAIOLIETO
KOHKYPCHOMY YIIPaBISIOMIEMY. 3aKOHOJATEIb YCTAHABIMUBAECT I JAHHOTO
sTana TpexJaHeBHbI cpok. Kak ormeuaer M.B. UepHoBa, Ha mnpakTuke
JOBOJILHO pEJKH Cly4dau, KOTrJa Mepejladya MaTepUAbHBIX IEHHOCTEN U
OyXraiaTepckod MOKYMEHTAIlMM HE BBI3bIBAIOT 3aTpyAHEHUU. «BmecTo Tpex
JHEW mpoueaypbl nepejadyu 3aTATUBAIOTCS Ha 6-7 qHEW, B TeYEHUE KOTOPBIX
HEpPEJAKH OrPOMHBICE NOTEPU HMYLIECTBA W JOKYMEHTAIlMW, Yalll€ BCEro
MpeaCTaBJISIONIEe COO0H IpsIMoe XHIICHHEY . JleficTBUTENBHO, ap OUTP AKHBIMHU
CyJlaMH pPACCMOTPEHO 3HAYUTEIBHOE KOJMYECTBO J€J, TAE€ KOHKYPCHBIN
YOPABISIOMMUNA HE UMEJI BO3MOXXHOCTHU HUCIOJHSITH CBOM OOS3aHHOCTH, B TOM
Yuclie TI0 MPOBEICHUI0 MHBEHTAPU3AIMHM UMYIIIECTBA, TaK KaK OyXrajiTepckas u
WHas He0OXoauMasi JOKyMEeHTalus Obljia MOXHIECHA’,

B cuny mynkta 3.2 crarbu 64, aG3ama yeTBepTOro myHkta 1 crarbu 94,
ab3ama BToporo myHkTa 2 craTh 126 3akoHa 0 OAHKPOTCTBE HA PYKOBOIUTEIIE

JNOJDKHUKA JieXKaT O00A3aHHOCTH 1O NPEACTABJICHUIO  apOMTpakKHOMY

! Uepnoa M.B. bankpoTcTBo. Yuer, aHanu3 U ayAuT B KOHKYPCHOM Mpou3BoacTee. M., 2008.
C.55.

[Toctanonenne denepanpbHOro apOuTpakHoro cyaa JlampHEBOCTOYHOrO OKpyra oT 23
okTs10pst 2017 r. Ne @03-A59/07-1/4121 // Jokyment onyonukoBaH He Ob11, CIIC KoHcynpTant
wrtoc (Jlara oopamenus 28.04.2021).
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YOPaBISIOMIEMY JOKYMEHTALUA JOJDKHUKA 11 O3HAKOMJIEHHUS WIM IO €€
nepeaaye ynpasisioleMy.

ApOuTpaxHbIM ynpaBiIsOLMNA BIpaBe TpeOOBaTh OT PyKOBOAMUTEJNA (a
TaKK€ OT JIPYTHX JUIl, Y KOTOPhIX (PAKTUYECKH HAXOMASATCS COOTBETCTBYIOIIHE
JOKYMEHTBI) IO CyJdy UCIOJHEHHUS JaHHOM OOS3aHHOCTM B HaType
npuMeHuTenbHo K mnpaswiaM crarbu 3083 IT'K P®. [lo pesynasratam
pacCMOTPEHHUSI COOTBETCTBYIOIIETO OOOCOOJEHHOrO CHOpa BBIHOCUTCSA
CyA€OHBII  aKT, KOTOpBII MOXET ObIThb 00XajJoBaH B  MOPSJKE,
MPENYCMOTPEHHOM 4YacThio 3 ctatbu 223 AIIK PO.

[IpumMeHsist npu pa3penieHu CIOpOB O MPUBJICYEHUH K cyOcuanapHoOu
OTBETCTBEHHOCTH NPE3yMIL MM, CBA3AHHBIE C HEINEpEnadeil, COKPBITHUEM,
yTPaTOM WIM UCKAKEHUEM JTOKYMEHTAUHH (MOIMYHKTHI 2 U 4 MyHKTa 2 CTaTbU
61.11 3akoHa 0 6aHKPOTCTBE), HEOOXOAMMO YUUTHIBATH CIEAYIOIIEE.

3asiBUTENb JOJDKEH NPEICTABUTh Cyly OOBSICHEHUS OTHOCUTEIBLHO TOTO,
KaK OTCYTCTBUE JOKYMEHTAalUU (OTCYTCTBUE B HEWM MOJHON MHGOPMAIUHU WIN
HaJIMuKMe B JOKYMEHTAIUU MCKAXEHHBIX CBEAEHUI) MOBIHUAIO HA IPOBEACHHE
npouenyp 6aHKpOTCTBA.

[IpuBiiekaeMoe K OTBETCTBEHHOCTH JIMIIO BIPaBEe ONPOBEPIHYTH
Ha3BaHHbBIE TMPE3YMIILUHU, JI0Ka3aB, YTO HEJOCTATKU MpPEICTABJICHHOU
yIpaBIsIONIEMy JOKYMEHTAIlMM HE MPUBEIHU K CyIIECTBEHHOMY 3aTPYAHEHUIO
npoBeleHUs mnpoueayp OaHKpoTcTBa, JuOO JOKa3aB OTCYTCTBHE BHUHBI B
Hemnepeaaye, HEHaJIeXKalleM XpPaHEHUW JOKYMEHTAallMd, B YaCTHOCTH,
HOATBEPAUB, YTO WM MPHUHATHl BCE HEOOXOJIMMBbIE MEpPhl Uil HUCIOJIHEHUSA
00s13aHHOCTEN 1O BEJCHHUIO, XPAHCHUIO U Tepejladye JOKYMEHTAIlUU MPHU TOU
CTEMEHU 3200 TIIMBOCTH U OCMOTPUTENBHOCTHU, KaKas OT HEro TpedoBanach.

K pykoBoauTeno MOHKHUKA HE MOTYT OBITh MPUMEHEHBI MPE3yMIIHH,
YCTAaHOBJIEHHBIE NOANYHKTamMu 2 u 4 nyHkTta 2 crarbu 61.11 3akona o
O0aHKpPOTCTBE, €CliM HEOOXoaAuMasi JoOKyMeHTanus (MHdopManus) nepegaHa um
apOUTpaXHOMY YIPABISIONIEMY B XOJI€ PAaCCMOTPEHUS CYJAOM 3asBICHUS O

NPUBJICUEHU U K CyOCUAUAPHON OTBETCTBEHHOCTH.
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Cama mo cebe Hemepenauya NPEIBIAYIIUM PYKOBOJIUTEIEM HOBOMY
HEO00XO0IMMBIX JOKYMEHTOB HE OCBOOOXKAAECT MOCIEAHETO OT OTBETCTBEHHOCTH
U HE CBUJETEIbCTBYET 00 OTCYTCTBUU BHHBI. JJOOpPOCOBECTHBIN M pa3yMHBIN
PYKOBOJIHUTEJb 0053aH COBEPIIUTH ACHUCTBUS MO UCTPEOOBAHUIO IOKYMEHTAI[HH
y ONpeabIAYIIero pykoBoauTes (MpuMeHuTeNlnbHOo K ctaThe 308.3 'K P®) mi6o
M0 BOCCTAHOBJIEHUIO JIOKYMEHTAIlMM WHBIM 00pa3oMm (B YaCTHOCTH, MyTEM
HampaBJICHUS 3alpOCOB O TOJYYEHHH AyOIMKATOB JOKYMEHTOB B
KOMIIETEHTHbIE = OpTaHbl, B3aMMOJEHUCTBUS C  KOHTpareHTamu  Jyis
BOCCTAHOBJICH U IEPBUYHOMN JOKYMEHTAIIUU U T.1.).

CornacHo moanmyHkTaMm 2 u 4 myHKTa 2, myHKkTam 4 u 6 crateu 61.11
3akoHa 0 OaHKPOTCTBE, €CJIM JIUIA, HA KOTOPHIX BO3JIOXKEHA O0S3aHHOCTH IO
BEJICHUIO U XPaHEHHIO COOTBETCTBYIOIIECH JOKYMEHTAIUU (HAIPUMED, TTIaBHBIN
Oyxranrep), TaKkKe MpU3HAHBI KOHTPOJIHUPYIOIIUMH, TO MPEATOJAaTaeTCs, 4YTO UX
COBMECTHBIE C PYKOBOJMUTEJEM JOJDKHMKA JEUCTBHUS CTaau HEOOXOJAUMMOM
NPUYUHON OOBEKTUBHOTO OaHKpPOTCTBA MPU JOKA3aHHOCTH CYIIECTBEHHO
3aTPYJHUBIIUX TPOBEACHUE TMpoleayp OaHKpoTcTBa (PAKTOB HEMepeIayH,
COKPBITHS, yTPAThl WJIK UCKAXKEHUS TOKYMEHTAIlUHU.

Taxxke B m.4 cr.14.13 KoAIl P® npenycMoTpeHa OTBETCTBEHHOCTH 3a
BOCIIPEISITCTBOBAHUE  JESATEIBHOCTH  apOUTPaXKHOTO  YIPABISIOIIETO,
KOHKYPCHOT'O YHPAaBISIONMIETO JUOO BPEMEHHOW aJMUHUCTPALMU KpPEIUTHOMU
Wil WHOW (UHAHCOBOM OpraHW3alvyd, B TOM UHCIE€ HECBOESBPEMEHHOE
MpEeIOCTaBICHUE, VYKJIOHEHME WIM OTKa3 OT TMepeJauyd JIOKyMEHTOB,
HEOOXOMMBIX I UCTIOJHEHUS BO3JIOKEHHBIX HA HUX O0S3aHHOCTEH, U (MJIH)
MMYIIECTBA, MPUHALICKANIETO OPUAUYECKOMY JIHIY, €CJU 3TH J€UCTBUA
(6e3neiicTBHE) HE COAEPIKAT YyTOJIOBHO HaKa3yeMbIX JICSIHUM, B BUJIE HAJIOKEHUS
aIMUHUCTPATUBHOTO mTpada Ha JOHKHOCTHBIX JIUIl B pa3Mepe OT COpoKa JI0

1
IIATUACCUTSA ThICAY UJIN )II/ICKBaJ'II/I(l)I/IKaHI/IIO CpPOKOM Ha rofj .

! Mocranosnenne [Inenyma BepxoBHoro Cyma P® «O HEKOTOPBIX BOMpPOCAx, CBSI3AHHBIX C
MPUBJICYCHHEM KOHTPOJMPYIOIIUX JODKHUKA JIMI K OTBETCTBEHHOCTH NpU OAHKPOTCTBE» OT
21.12.2017 Ne 53 //Poccwmiickas razera ot 29.12.2017 Ne 7463.
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bonee Toro m.3 cr. 195 VYK PO MpENyCMOTPEHA YrOJOBHAs
OTBETCTBEHHOCTh PYKOBOIUTEIIEH JNOJDKHUKA 3a HE3aKOHHOE
BOCIPENSITCTBOBAHUE JI€ATEIBHOCTH apOUTPa)KHOTO YIPABISIONIET0, B TOM
YU Clie 3a YKJIOHEHWE WIN OTKa3 OT Mepeaayu JOKYMEHTOB, HEOOXOAMMBIX IS
UCTIOJTHEHHUS BO3JIOKEHHBIX Ha HUX O0S3aHHOCTEH, B Ciaydasx, eciu (QyHKIMU
PYKOBOJUTEIS IOPUIAMYECKOTO JIMLA, B TOM YHCIE€ KPEAUTHOW WU HHOU
(¢uHAHCOBON OpraHM3alMi, BO3JI0XKEHBI COOTBETCTBEHHO HAa apOMTPaKHOTO
YIPABISIOIIET0, & PABHO U B CIy4ae, €CJM B OTHOLIEHUM TPakJaHUHA, B TOM
YUCI€  HWHIAWUBUIYAIBHOIO  MNPEANPUHUMATENSA, BBEAEHA  IpoLeaypa,
npuMeHsiemMass B jejie 0 OaHKpPOTCTBE, MPHU YCJIOBHUHU, YTO ITU JCHCTBUA
(Oe3neiicTBHE) IPUUMHMWIN KPYITHBIN yiiepo.

[lon HE3aKOHHBIM BOCHPEMATCTBOBAHUEM JESATEIBHOCTU apOUTPaKkHOTO
yIpaBJsOMero Ju00 BPpeMEHHOW aJMHHUCTPAIMU KPEIUTHOW OpraHu3aiuu
MIOHUMAETCS CO3JaHUE TAKUX YCJIOBHUM, KOTOPbIE HE MO3BOJISIOT UM B MOJHOU
Mepe OCyIecTBIsATh cBou (QyHKIMH. Hanpumep, orpaHuueHue aocryna
BPEMEHHOW aJIMUHUCTPALIMU B MOMEUIEHUE KPEAUTHON OpraHU3aliy WU K €€
JOKYMEHTAIlUU U UHBIM HOCUTEJIIM UH (PopMaI uu.

[Ton ykimoHeHHWEM OT Mepejadyud MOHUMAIOTCS AeiicTBus (Oe3nerncTBue),
HAIIpaBJICHHBIE HA HE Nepeavyy JOKYMEHTOB WM UMYIIECTBA IPHU OTCYTCTBUU
SBHO BBIPAKEHHOI' O OTKa3a OT MePeIayu.

OTtka3 oT nepeaayu MpeacTaBisieT coO00 OTKPBITHIE I€MOHCTPATUBHBIE
JNENUCTBUSA, CBUACTEIBCTBYIOIIEE O HEXKEJAHUMU MEPENaBaTh JOKYMEHTHI WIIH
UMYILECTBO.

[ToMmuMO OOBEKTUBHOW CTOPOHBI TPABOHAPYIICHUS, CBSA3aHHOM C
yCTaHOBJIEHUEM (aKTa HEHCIOJIHEHHUS 00s3aTelbCcTBA MO  Mepejaye
JOKYMEHTAuu JU00 OTCYTCTBHS B HEW COOTBETCTBYIONICH WHGhOpMAIINH,
HEOOXOJAMMO YCTaHOBHUTHb BHHY CyOBEKTa OTBETCTBEHHOCTH, UCXOJS U3 TOTO,
MPUHSIIO JIK 3TO JIMIO BCE MEPHI JUId HAAJEXKalero UCTIOJTHEHUs 0053aTelbCTB

o BCACHUIO U MEpcaadc NOKYyMCHTAIlUH, IIPpHU TOW CTEIMEHM 3a00TIMBOCTH U
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OCMOTPUTENBHOCTH, KaKasi OT HEro TpeboBanach 1o xapakrepy o0s3aTenbCcTBa
u ycnoBusiM ooopora (myHKT 1 crareu 401 'K PO).

JlaHHas OTBETCTBEHHOCTh HAIlpaBJiEeHa Ha OOEcCHEuYeHHE HaJJIeXKallero
UCTIOJTHEHUS PYKOBOJUTEJIEM JOJDKHUKA YKA3aHHBIX OOS3aHHOCTEH, 3alUTY
IIpaB U 3aKOHHBIX UHTEPECOB JIML, Y4aCTBYIOUIUX B Jieji€ 0 0aHKPOTCTBE.

OpnHaKo Ha MPAKTHKE CKJIAJbIBAETCS CIEAYIOUasi CUTY Al Us:

JIOBOJIbHO 4YacTO apOUTpaXKHbIE YIPABISIOUIME OCHAPUBAIOT BCE
JNEUCTBUS NOJDKHUKA MO NMOrallleHN o TpeOOBaHUM KpEJUTOPOB, COBEPILICHHBIE B
Nepuoa TOJO3PUTEIBHOCTH, KOT/a MPEUMYIIECTBEHHOE Y OBJIETBOPECHUE
npeanoyaraerca (mocine NPUHATUS 3asBJICHUS O MNPU3HAHUU JIOJDKHUKA
OaHKPOTOM M 3a OJMH MECSAI] 10 3TOr0), MPEXIE BCETO €CJIU PYKOBOJAUTENb HE
nepeaal KOHKYpCHOMY YIPaBISIONIEMY JOKYMEHTHI.

Kaxxnyro pacxOoqHyI0 OIEpaLUIO M0 CUETY TAKUE YIPABISIOIMINE CUUTAOT
NOJIO3PUTENBHON  cnenkod u  oOxanyoT ee. IlogoObHoe moBeneHHE
apOUTPAKHOTO YNPABIAIOIIETO TOXXE MOXET CBUIETEIbCTBOBATH O €ro
HEeJ00POCOBECTHOCTH.

Benb B 00JIbIIIMHCTBE TAKUX CIIy4aeB CyJbl B COOTBETCTBUU C 1. 2 cT. 61.4
3akoHa 0 OaHKPOTCTBE OTKAa3bIBAIOT B MPU3HAHUU HEJECHUCTBUTEIBHON CHEIKH,
COBEPIIEHHONW B XO0Ji€ OOBIMHOM XO3IWCTBEHHOW N€ATEIBHOCTH, HUCIIOJIb3YS
KpUTEpUU MOJO3PUTEIBHOCTH M TMpaBWia paclnpejesieHuss OpeMeHHU
JoKa3piBaHus, npuBeAeHHbie B M. 14 IloctanoBnenus Ilienyma BAC P® ot
23.12.2010 N 63 «O HEKOTOPHIX BOIMPOCAX, CBA3AHHBIX C MPUMEHEHHUEM TJIaBbI
I11.1 ®enepanproro 3akoHa «O HecoCcTOsATEIbHOCTH (OaHKPOTCTBE)» (Hmanee -
[TocranoBnenue Ilnenyma BAC PO N 63).

[lepen TeM Kak MHUIMMPOBATH CYAEOHBIN CIIOp O HEJEHUCTBUTEIBHOCTH
CIENKH, PaBHO KaK M MpPHU PACCMOTPEHHUU TPEAJIOKEHUS Kpeautopa o0
OocIlapvBaHUU CHEIIKH, «apOUTpAXKHBIN Yy paBIISIFO I A 00s13aH
pOaHaJM3UupOBaTh, HACKOJIBKO YOEAUTENbHBI apryMEHThl KpEeAuTopa u
IPHUBEIEHHBIE UM J0KA3aTEIbCTBA, & TAKKE OLIEHUTHh PEATbHYI0 BO3MOXHOCTH

q)aKTI/I‘I €CCKOI0 BOCCTAHOBJICHHA HAPYLWICHHLBIX IIpaB JOJDKHHKA HW €ro
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KPEAUTOPOB B CIIy4ae yIOBJIETBOPEHUSA CYyJOM COOTBETCTBYIOIIETO 3a5BJICHAS
HeBpimonHeHue 53Toi 0053aHHOCTH BJ€YeT YOBITKM JOJDKHUKA B BHUJIE
MOHECEHHBIX UM CYAeOHBIX PACXOJIOB.

Taxke KOHKYPCHBIM YHPaBISIOIMU TNPOBOAUT HWHBEHTAPHU3ALUIO
UMYIIECTBA JOJDKHMKA, KOTOpasi TMPEACTaBIseT CcOOOM COIMOCTaBICHUE
NEPEJaHHBIX €MY MATEpPUAJIbHBIX M MHBIX IEHHOCTEM C JaHHBIMHU
oyxrantepckoii nokymentauuu. E.H. CepaurtoBa, paccmarpuBas aelcTBUS
YOPABISIOMIET0 MO MPOBEACHUIO HWHBEHTApHU3allMK, OTMEYAaeT, 4YTO OH Ha
JaHHOW CTaAWM «COCTaBISIET OCHOBHYI OIHMCh, B KOTOPYIO BKJIIOYAETCA
UMYIIECTBO C YKAa3aHUEM HAMMEHOBAHUsA, KOJIMYECTBA, CTOMMOCTH, MECTa
HAXO0KICHUA»”.

Ucxona u3 nmoruku cr. 11 ®enepanpHoro 3akoHa «O OyXrajiTepckoM
ydaeTe»® 10 HHBEHTAPHU3AIMEH CleayeT MOHMMATh BBISBICHAE (DaKTHIECKOTO
HaJIMYUSI COOTBETCTBYIOIIUMX OOBEKTOB M €ro COMOCTABJIEHUE C JaHHBIMU
PETrUCTPOB OYXTalTEPCKOTO yueTa.

NHBeHTapu3anus NpOBOAUTCS KOHKYPCHBIM YIIPaBISAIOLIMM JIMYHO. B
HEKOTOPBIX CIydasix (Hampumep, Npy NpOBEAECHUN WHBEHTAPU3 AL MU B KPYITHBIX
OpTaHU3aIH X ) KOHKYP CHBIU YIPaBJISIO LA N dbopmupyer
WHBEHTAPHU3AallMOHHYIO KOMHCCHIO, B KOTOPYIO BKJIFOYA€T HE3aBUCHMBIX
OLICHIIMKOB U UHBIX CHEIUATNCTOB, KOTOPHIMUA OOBIYHO SIBJSIOTCS ayAUTOPHI U
OyxranTepbl. B 4acTHOCTH, KOHKYPCHBIN YHNPaBISIONMA MOXET 3aKJI04aTh C
KOHKPETHBIMH JIMIIaAMH JOTOBOP HA OKAa3aHHE YCIYr IO COIPOBOXKICHUIO
npouenypbl OaHkporcTBa. [IpHcyTrcTBHE NOJOOHBIX CHELHUATUCTOB HMEET

OI'POMHOC 3HAYCHUC, ITOCKOJIbKY IIPOLCCC (bPIHaHCOBOFO a”Halln3a MMECT CBOIO

! Mocranosienue [Mpesumuyma BAC P® or 28.02.2012 N 15935/11 mo meny N A21-1723/2010.
URL.: http://arbitr.ru/bras.net/f.aspx?id_casedoc=1_ 1 3b8602cb-9d44-4609-b046-ffo9b5070bdel
(Mara obparenus 06.02.2021).
CepnutoBa E.H. KoHkypcHOE Mpou3BOJCTBO Kak (opMa peain3aluu peuieHnus apouTpaxHOro
cyna. ABroped. aucc. kauj. opua. Hayk. ExarepunOypr, 2002. C.174.
@enepanbHblii 3akoH Poccuiickoit ®enepaunu ot 6 nexabps 2011 r. Ne 402-d3 «O
oyxranrepckom yuete» // C3 PD. 2011. Ne 50.Ct. 7344.
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cneuupuxky. Crneumdpuka npolecca HWHBEHTAPU3AIMUU SBIAETCS MNPUYMHOU
MHOXECTBEHHBIX HAPYIICHU, YTO BEJIeT K BOSHUKHOBEHUIO CyI€OHBIX CITIOPOB.
[lo pe3ynpTaTaM MHBEHTAPHU3ALUMU COCTABJISETCA aKT MHBEHTapU3alUU.
OCcoOeHHOCTh aKTa 3aKJII4aeTcs B TOM, YTO OH COJCPKHUT TMOJIPOOHYIO
NOSICHUTENIbHYIO 3alMcKy. B Hell cieayeT u3narath CBEIEHHUS O IMPABOBOM
CTaTyce OpraHu3alu, CTPyKTYpHBIX HOApa3AeICHU X, OpTaHaX yIpaBJICHHUS.
KoHKypCHBINM yHpaBiastoMil OPOBOAUT MHBEHTAPHU3ALMI0 HMYLIECTBA
JNOJDKHUKA, KOTOpas MpENCTaBJsieT cOOOM CONOCTAaBJIEHHE NEPEaHHBIX €My
MaTEpUATbHBIX U UHBIX HEHHOCTEMN C TaHHBIMU Oy XTaJTePCKON JOKYMEHTAIUU.
Taxkxe B 00543aHHOCTM KOHKYPCHOTO YIPABISIOIIETO, BXOJAMUT BKJIIOYEHHUE
CBEJIEHUM O pe3yJibTaTaX NHBEHTAapU3al UM J0JDKHUKA B ENUHBIN (e nepanbHbIN
peectp o OanHkporcTBe. Ha wucnonHeHue ngaHHOW OO0S3aHHOCTH 3aKOH O
OaHKPOTCTBE MPENOCTABISET YINPABISIOMIEMY TpH paboyux JHS C JaTbl
OKOHYaHHS WHBeHTapu3zauuu. CTOUT OTMETHTh, YTO OT MNPO(EeCcCCHOHATUZIMA
COOTBETCTBYIOIIUX CYOBEKTOB IMpPHU MNPOBEAEHHM HWHBEHTAPHU3ALUHH 3aBHCHUT
pasMep KOHKYPCHOM MaccChl NEpPCIEKTUBBI pacdyeToB ¢ Kpeauropamu. /[lns
MHBEHTAPU3AIMHU B YCJIOBUSAX KOHKYPCHOTO MPOU3BOJCTBA XapaKTEPHO TO, UTO
OpOBOJSIINE €€ JUIa 3aMHTEPECOBAaHbl B «IIOATOHKE» (PAKTUYECKUX JaHHBIX
noJ ungpsl yuera. Takum o0pa3oM, ecii UMYIIECTBO OTPa)K€HO B OajlaHCe, a

(baKTI/IIIeCKI/I €T0 HCT, TO CIICAYCT IPOBOANUTH MCPOTIPUATHUA 11O PO3BICKY.
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2. [TPABOBBIE TTPOBJIEMBI BBIABJIEHU A 11 OLTEHKUA
KOHKYPCHOU MACCBI
2.1 JloGaBieHHE UMYIIECTBA B KOHKYPCHYIO Maccy

OCHOBHBIM aCTIIEKTOM ABJIAETCSA OCYIIECTBIECHUE NEeNCTBU,
HaIpaBJICHHBIX Ha TMOUCK, BBISBJICHHE M BO3BpAT HUMYIIECTBA JOJDKHHUKA.
KoHKypCHBINA ynpaBiastomuid 00s13aH UCHOIb30BATh JOOBIE BO3MOXKHOCTHU IS
3aKOHHOT'O M3BICKaHMS U MOJIyUYEeHHUs CpeACTB AonKHUKA. [Io cyTH, HA JaHHOM
sTame (GOpPMHUPOBAHWA KOHKYPCHOM MACChl MPOWM3BOIATCS J0OABICHUS B
MMEIOIIYIOCS UMYIIECTBEHHYIO MaccCy.

E.H. MarBeeBa mpennaraer paccMaTpuBarh IOJ  BbISIBJICHHBIM
MMYIIECTBOM, BO-TIEPBBIX, HEYUYTCHHOE UMYIIECTBO JOJKHHKA, a BO-BTOPBHIX,
aKTUBBI, HE HaXoAs1uecs B GaKTUIECKOM BIaJICHUH JIOJDKHUKA, HO HA KOTOPBIE
JOJDKHUK UMeEET mpaBa. B cBoro odepenb, K YMCIy HEYYTEHHOTO UMYIIECTBA
npeiaraeTcs OTHECTH aKTHBBI, OMIMOOYHO HE MPUHATHIE K OyXTalTEPCKOMY
yaery, 60 HeI0O6POCOBECTHO COKPHITHIC .

[IpencraBnsgercs HEOOXOJAMMBIM  pacCMOTpeTh  OoJjiee  J€TalabHO
HEKOTOpbI€ BUAbl HMMYIIECTBA, KOTOpPblE B COBOKYNHOCTH COCTaBJSIOT
«100aBJICHUSI B KOHKYPCHYIO Maccy». MTak, mepBbld BHUJ HUMYIIECTBA U3
kiaccupukanuu, npeaioxeHHon M.B. TeatoKkuHOM, - UMYIIECTBO, TOJKHUKA,
0e3 MpaBOBBIX OCHOBaHMU Haxojmsmeecs y Tperbux muil. [IpeacraBmisercs
BEPHOM MO3UIMS, COIJIACHO KOTOPOM «BEIIM, COOCTBEHHHUKOM KOTOPBIX
ABJIAETCA JOJDKHUK, BKJIOYAKOTCSA B KOHKYPCHYKO Maccy HE3aBHCHMO OT TOTO,
r71€ 'y KOTO OHU HaXoAsTcs. Belu 10JKHYKA, TEPEeJaHHbIE B TIOJIb30BAHUE 110
JIOTOBOPaM apeHIbl, CCYbl, GMHAHCOBOM apeH/IbI, BKJIIOYAIOTCSI B KOHKYPCHYIO
Maccy, HECMOTpPS Ha 3TU oOpeMeHeHUs». OUeBUIHO, UYTO peYb HAET O TakK
Ha3bIBAEMOM «BBIBOJIE€ aKTUBOBY», TO €CTh MPEKPAIICHU U MpaBa COOCTBEHHOCTHU
JOJDKHUKA HA aKTUBBI C LIEJIbI0O COXPAHUTh UX Y ONPEICICHHOrO JINLA U, TEM

CaMbIM, n30eKaTh UX MMpoJaa’XK1 B paMKaX KOHKYPCHOI'O ITPpOMU3BOACTBA.

! Marseesa E.H. Vkas. cou. C. 61.
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B nurtepatype aHanuM3UpylOTCS pa3NUYHBIE CXEMbl BbIBOJA aKTHUBOB
OpraHH3aIMH, HAXOMSIIEHCS B COCTOSHAM GaHKpOTCTBA . Cpeql TAKHX CXeM
paccMaTpUBAKOTCS CIEIYIOIIHE.

- BbIBOJI aKTMBOB MO MPSIMBIM CJEJIKaM.

CormacHo [aHHOM CX€M€ HWMYIIECTBO JOJDKHMKA  MOpPOAAETCH,
OOMEHHMBAETCA HA AKTUBBI APYTUX KOMIIAHWH MO0 OTYYXKIAACTCS MO WHOU
caenke. [I[pudyem 1iermoyka BHIBOJA AKTUBOB MOXET UMETh OJIHO WJIN HECKOJIBKO
3BeHbEB. [I0 cyTH, KOMUYECTBO CAEIOK HE orpaHnyeHo. Kak nmpaBuiio, cHavana
aKTHUBBI BBIBOJIATCS HA IPOMEKYTOYHBIE KOMIAHUHU, KOTOPHIE B TOCIEAYIOIIEM
MOTYT OBITh W JIMKBUAUPOBAHBl. B KOHEYHOM WUTOre aKkTUBBI JOJDKHUKA
OKa3bIBAIOTCSI B PyKax HEM3BECTHOM KOMIIAHWH, B TOM YHUCIIE U 3apyOeKHOH,
KOTOpasi MO MpaBy NPHOOpPETAET TUTYJ AOOPOCOBECTHOrO MNpHOOpeTarend,
3alIUIIEHHOrO0 OT BO3MOXKHOW BHHIMKANUU (MCTpeOOBaHHE HMMYIIECTBA U3
Yy>KOTO BJIaJICHUs), a B T€X Cllydasx, KOTJa MPOMEXYTOYHAasd KOMIIaHUsl Obljia
JUKBUAHUPOBAHA, U OT PECTUTYIIUU (BO3BPAT MOJYUEHHOTO IO CIENKE, KOTOpas
NMpU3HAHA HEJCWCTBUTENBHOW). B NeMCTBUTENBHOCTH Ke, NaHHas KOMIIaHUA
OKa3bIBAETCS MOJKOHTPOJIbHON OpPTAHMU3AIMH 10K HUKA.

K mpumepy, BepxoBubili cyn Poccuiickon @enepaurimi B CBOEM
Onpenenenun ot 6 gpeBpans 2020 roxa Ne 306- 3C 19-19734 nonoOuyro cxemy
OTTIPABHII Ha HOBOE PaCCMOTPCHHE .

Cynamu ycta"oBieHo, uto 23.09.2014 OblI0 mpekpameHo MpaBo
COOCTBEHHOCTH [OJDKHMKA Ha NPUHAAJEKALIEE €MY HMYLIECTBO (HEXHJIIbIE
MOMEIIEHNUsA, 3HaHusl, KOMIIPECCOPHO-CBAPOUHBIM  Yy4yacTOK, KapKacHO-
CBApPOYHBIA T1€X, MOIYJb H TPUCTPON It COOPKM CKJIAJAWMPOBAHUS

AJTIOMHUHHUCBBIX W ACPCBAHHBIX KOHCTp}/'KHI/If/'I, AJIFOM MH M€ BbI 1 AJOM, CKJaAbl B

! Coxkomos M.O. O HEKOTOPBIX CIoco0ax «BbIBOJA AaKTUBOB» C mpennpusatus // CinusHus u
nornomenus. 2003. Ne 9. C.39

Onpenenenne BepxoBHoro Cyna P® «O mnpusHaHuM HEACHCTBUTENBHBIMU CIEIOK IO
BHECEHUIO MMYIIECTBA B YCTaBHBIA KamuTall, IPUMEHEHUH TOCIEACTBUI HEIeHCTBUTEIBHOCTH
CIICJIOK B paMKax Jiejia O HECOCTOSATEIbHOCTH (OaHKpOoTCTBE)» OoT 6 dheBpans 2020 roma Ne 306-
2C 19-19734// Nokyment onyonukoBan He Obut, CIIC Koncynbrant mmioc ([lata oOpareHus
18.04.2021).
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KOJIMYECTBE IBEHAIATH eANHHUIT). Brillieyka3anHbIe 00 BEKTHI ObLIIM BHECCHHI B
KadecTBe B3HOca B ycTtaBHOU kamutan obmectBa «bKC [TIPOMCEPBUC) Ha
OCHOBAaHHWHW TIPOTOKOJIa coOpaHus ero yupenutenei ot 23.09.2014. B
JalpHEWIIeM, Ha OCHOBAaHMHM pPEIICHHH y4acCTHUKOB o00miecTB «TexHomoruu
crpourenbctea CODXKU» (ot 23.10.2014) u «Bunapzop» (ot 29.12.2014)
Ha3BaHHBIC OOBEKTHI OBIIM BHECEHBI B KAUYE€CTBE B3HOCA B YCTABHOW KaIlMTall
naHHbIX opuandeckux ywmil. 21.09.2015 ob6mectBo «bKC TTPOMCEPBUC)
mukBuaupoBado. 18.02.2016 Bo30yXxJeHO MPOU3BOJACTBO IO JACIy O
O0aHKpoTCcTBE NoJDKHHMKA, a 28.02.2017 pemeHueM cyla NepBOl MHCTAHLHUU
JOJDKHUK — TpU3HAH  OaHKpPOTOM, OTKphITAa Tpoleaypa KOHKYPCHOTO
MPOU3BOJICTBA.

OcnapuBas CIEeNIKU JOJKHUKA, KOHKYPCHBIM yIpaBIsIOMIUN B 3aIBJICHUU
yKa3blBJl Ha UX HEJICUCTBUTEIBHOCTh (MHHUMBIM XapaKTep W HaJU4ue
3J10yTNIOTpEeOJICHU S TTPaBOM), IPUYUHEHHUE BpeAa KpeaUTOpam J0DKHUKA BBUY
BBIBO/JIa U3 KOHKYPCHOW MacChl OCHOBHOI'O UMYII€CTBA, OTKa3bIBas B KOTOPOM
CyJ MIEPBOM MHCTAHIIMU MUCXOJIMUJ U3 HEJOKA3aHHOCTH yCJIOBHUM, HEOOXOAMMBIX
JUIsl IPU3HAHUSI CIETIOK HEAC UCTBUT €I bH bIMHU.

C mnomaoOHBIMM BBIBOJAMH HE COIJIACWIICS amneJUISIUOHHBIN Cy[,
YCTAaHOBHUBIIMKA 10 cocTossHM0 Ha 29.11.2013 Hammuue y [OOJDKHUKA
HEUCIMOJHEHHBIX 0053aTelbCcTB Mepe] KPEAUTOPOM - OOIIECTBOM C
OTrPAaHMYEHHON OTBETCTBEHHOCTHIO «KoMmepuecknii BoJDKCKMI cOoLManbHBIN
O0aHk» (manee - Oank) Ha cymmy 37 520 252 pyb6ns 73 konelkwu,
CBUICTEIbCTBYIOIMUX O HEIUIATeKeCNOCOOHOCTH JOJDKHUKA Ha  JaTy
COBEPIICHUS CIENOK. AMEIUISIIMOHHBIN CyJl CUuel OMMUOOYHBIMU U BBIBOJBI 00
OTCYTCTBUH B JieJie JOKa3aTeJIbCTB 3aMHTEPECOBAHHOCTU CTOPOH caenok. Cyn
yKa3aj, 4To MEeMOYKa B3aWMOCBSI3aHHBIX CIIEIOK SBJIAIACh O€3BO3ME3IHOM, HE
uMelna SKOHOMMUYECKOW I1eJIecCO00pa3HOCTH, TMpeciieioBala CBOEH IEJIbIO
BBIBOJI aKTHBOB JOJDKHHKA BO Bped KpeauTopamM U Obljla COBEpIICHA
3aMHTEPECOBAHHBIMU JIMIIAMHU, YTO MPSIMO NPEAIOoJiaralio OCBEJOMIIEHHOCTh

NOCIACAHNX O HAJIMYHNHN Y NOJDKHHUKA ITPU3HAKOB HEIJIaTEeXeCII0COOHOCTH.
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OTMeHsIsI NMOCTAaHOBJICHUE AaNeUIALMOHHOTO CyJa M OCTaBisid B CHJE
ONpeJieIeHHEe CyJa TMEepBOM MHCTAHUMHU, OKPYXKHOH CyJd  MNpHU3HAI
HEOOOCHOBAaHHBIMH COJIEPKAIMECS] B HEM BBIBOJIBI O 3aMHTEPECOBAHHOCTHU
cTopoH, B ToM uucie o jgukBumanuu obmecrBa «bKC ITPOMCEPBUCY ¢
LHEJIbK0 HCKIIOUEHUS TMPOMEKYTOYHOIO 3BE€HA MEXKIY [OJDKHUKOM U
oomecTtBamu «Texnomoruun ctpoutenbctBa CODXKM» u «Bunmzop». B
paccMaTpUBaeMOM CUTYallUA KOHKYPCHBIM YIPABIAIOIINAN JOJDKHUKA CChLIANCA
Ha TO, 4YTO BHOCS HMMYIIECTBO B YycTaBHbIM kamutan obmecrBa «bKC
I[TPOMCEPBHUC», noJKHHUK HE ABJSJICS €r0 Y4aCTHUKOM M, KaK CIE€ACTBUE, HE
NOJYyYMJ KAaKOTo-TuOO BCTPEYHOTO IMPENOCTABIEHUS BBUAY CKOpPOMH
aukBunanuu obmecrBa. Cyibl IEPBOM MHCTAHIMM U OKPYyTa, HE ONPOBEPTHYB
Ha3BaHHBIE JIOBOJbI, HANPOTUB, CIENAId BBIBOJ, YTO B pE3yJIbTATEe CHEIKHU
JOJDKHUK MpUoOpen J0I10 B YKazaHHOM obuiectBe. OgHaKko, caenas MoA00HBIH
BBIBOJl, CyJbl HE YCTAHOBWJIM JalibHEHIIyI0 cyAbOy MNpuHaaie)kalen
JNOJDKHUKY JI0JIM B OOIIECTBE, HE ONPEACIINIIN, OKA3aJICs JIU JOJHKHUK 1O UTOTY
BCTYIUICHMS] B Ha3BaHHbI€ OTHOILLUEHMS B YOBITKE JINOO AEHCTBOBAI C BBHITOJIOM
U1 ce0s1, B TO BpEMs KaK 3TH 00CTOSITeIbCTBA UMEINIU CYIIECTBEHHOE 3HAaYEHHE
Ui KBAM(UKALIMK CIAEIKUM Ha MpEeIMET MOJ03pUTENbHOCTU. B uacTHOCTH,
HaJIM4YME€ y AOJDKHUKA JI0JM B OOIIECTBE /1aBajo €My MpaBO MPETEHA0BaTh Ha
MOJIy4YeHUE OCTaBIICHCS MOCIE 3aBEPUICHUS PACUETOB C KPEAUTOPAaMHU JOJU B
ycTaBHOM KamnuTajie npu jgukBupanuu obdbmecrBa "BKC TIPOMCEPBUC"
(myHKT 8 cratbu 21, nyHKT 1 ctarbu 58 ®@enepanpHoro 3akoHa oT 08.02.1998 N
14-®3 «O6 061IeCTBaX ¢ OrpaHUYCHHOW OTBETCTBEHHOCTHION).

Ecnu noBOABI KOHKYPCHOTO YIPABISIIOMIETO OyAyT MOIATBEPXKIEHBI, TO
cieayeT MpU3HATh, YTO B pe3yJibTaTe MOJAOOHBIX NEHUCTBUM JNOJDKHUK yTpPaTHII
CBOE KOPIIOPAaTHUBHOE MPABO HAa JUKBHUAMPOBAHHYIO OpraHu3aluio (Tak U HE
ycneB ero (hakKTUUYECKH peain30BaTh). ITO 00CTOATEILCTBO, B CBOIO O4Yepeb,
OyJeT CBUIETENbCTBOBATH O O€3BO3ME3IHOM XapaKTepe OclaphBaeMbIX

CACIIOK U 000CHOBAaHHOCTH BBIBO/JIOB aIICIIJIAIMOHHOTO CYy id.
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JlonmymeHHble  CyJaMd  HapylIeHWs  HOPM  MpaBa  SIBJISIOTCA
CYIIECTBEHHBIMHU, O€3 UX YCTPaHEHUSI HEBO3MOKHbBI BOCCTAHOBIICHUE U 3alllUTa
paB M 3aKOHHBIX MHTEPECOB YYaCTHUKOB JieJla 0 OAHKPOTCTBE JOJDKHUKA, B
CBSI3M C 4eM, CyJcOHBbIE aKThl CyJIOB MEPBOM, aneUISIIMOHHOW MHCTAHIUN U
OKpyra cieayeT OTMEHUMTh Ha OCHOBaHMM 4yactu 1 crarem 291.11
ApOuTtpaxHoro mpoleccyaibHoro kojaekca Poccuiickoit ~®Denepanuu,
000COONEHHBIN CIOp - HAaNpPaBUTh HAa HOBOE PAaCCMOTPEHHE B CyJ MEpPBOU
WHCTAHIMU JJIS1 KCCIEN0BAHUS YKa3aHHBIX BOMPOCOB.

- BHecenue uMmyiecTsa B yCTaBHBIM KaIllATal.

B 1menoM HHYEero HEOOBIYHOTO B TMPOILEAYPE BHECEHHS OIHOMU
OpTraHW3alMel, ABISAIOMIEHCS YUpeauTeIeM IpYro OpraHu3aluy, B yCTaBHbBIN
KamuTaj MOCJAeIHEeN ONpeIeICeHHOT0 UMyIlllecTBa HEeT. BrojiHe JIOTUYHO U TO,
YTO BHOBb CO3/laBacMas OpraHu3alis CTAHOBUTCA HOBBIM COOCTBEHHHKOM
yKa3aHHOTO MMyliecTBa. MHOW ObLI MpOBEIEH aHaNU3 CyAeOHOI MPaKTUKHU 1O
JaHHOMY OCHOBaHHIO. TakuM 00pa3oM B JajbHEHUIIEM HOBOE HOPHUIUYECKOE
JUI0 peopraHu3yeTcs B (opMe CIUSHUS WU NPUCOSAUHEHUS, U BEPHYTH
aKTHUBBl CTAHOBUTCS KpailHe 3aTtpyaHuTenbHo. K mpumepy, Onpenenenue
Bepxosaoro Cyma P® or 29.04.2020 Ne 308-2C20-4755(2) mo nmemy Ne Al8-
176/2019 TpeboBanue: O mepecMoTpe B KacCAllMOHHOM MOPSAAKE CyJIeOHBIX
aKTOB MO JeJly O TNMPU3HAHWU HEJICHUCTBUTEIBHON CIEIKH IO BHECEHUIO B
YCTAaBHOM KamuTall MOPHUIWYECKOrO JHIAa HEABMXXHUMOIO HMYIIECTBA;
MPUMEHEHUN TOCIEICTBUNA HEJEUCTBUTEIBHOCTH CAEIKM B paMKax Jeja o
O6ankporctBe. Pemenue: B mnepemaue nena B CyneOHYIO KOJIJIETHIO 10
skoHoMHuueckuMm crnopam BC P® orkazaHo, Tak Kak ocrapuBaeMas cClaelka
coBeplieHa Oojiee 4eM 3a TpU roja J0 BO30OYXKJACHHS JAeja 0 0aHKPOTCTBE
JOJDKHUKA, TO €CTh 3a MpeAeiaMu Neproja MoJ03pUTEIbHOCTH, B CBSI3U C YEM
HE MOJKET ObITh MPHU3HAHA HEJACHCTBUTEIBHON MO CIICIHAIbHBIM (0aHKPOTHBIM)

OCHOBAHUSM Onpenenenune BepxoBHoro Cyna P® ot 13.01.2020 Ne 307-

1
Omnpenenenne BepxoBHoro Cyna P® «O mepecMoTpe B KacCallMOHHOM TOPSAKE CyAeOHBIX
aKTOB TIO JIeTTy O MPU3HAHWUW HEIEHCTBHUTEIBHON CIEIKW 1O BHECEHHIO B yYCTaBHOM KamuTal
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3C19-19726(2) no nemy Ne A21-1126/2017 TpeboBanue: O mepecMoTpe B
KaCCAllMOHHOM TMOPSJAKE CyJeOHBIX aKTOB MO 3asBICHUI0O O NpPU3HAHUU
HEJCUCTBUTEIBHON CAEIKH MO BHECEHUIO JIOJDKHUKOM MMYIIECTBA B KAUYE€CTBE
BKJIaJla B YCTaBHBIM KamuTaja B paMKax Jejia o OaHkporcTBe. Pemenue: B
nepejayde KaccallMOHHOMW KaJoObl il paCCMOTPEHHUS B CyJeOHOM 3aceJaHuU
CyneOHOM KOJJIETMH MO 3KOHOMHYecKkuM crnopam BepxoBHoro Cyna P®
OTKa3aHO, TaK KaK OTCYTCTBYIOT JOKa3aTeJbCTBa MPHUUYMHEHUS Bpenaa
JOJDKHUKY W KPEOUTOpaM, HEBO3MOXKHOCTH OCYIIECTBISATh XO3SMCTBEHHYIO
NEeSATENbHOCTh, YXYAIIEHUS! (PMHAHCOBOTO COCTOSIHUS, YMEHBIIEHHS aKTHBOB
JIOJKHUKA' .

- U3bsiTre uMymiecTBa COOCTBEHHUKOM YHUTAPHOTO NP EATIP U THS

Peub umer o TakoM HU3BATHU, KOTOPOE OBLJIO MPOU3BEAEHO C LEJbIO
n3bexath OOpallleHUs B3BICKAHUSI HAa HMMYIIECTBO, a HE OT OCO3HaHUA
HEBO3MOKHOCTH JAJIbHENIIEr0 palliOHAIIBHOIO €ro UCIO0Jb30BaHus. [Ipuuem B
JAHHOM CJIydae HE WUrpaeT pOJH HaJU4yue COTJIacHs CaMOro YHUTApHOTO
NpPEINpPUATUS Ha TAKOE U3BATUE UMYILIECTBA.

- BriBO1 aKTHBOB Yepe3 3aJ10T UMYIIECTBA

Mexay KOMIaHUEHW-T0JDKHUKOM M TTOACTaBHOW KOMITAHUEM 3aKITF0YACTC
JIOTOBOP C 3aBEJOMO HEBBINOJHUMBIM 0053aT€IbCTBOM, KOTOPOE, B CBOIO
ouepenb, oOecneuunBaeTcs 3ajgoroM. Kak mnpaBuino, CpOK HUCHOJHEHUS
OCHOBHOr0 00s3aTeinbCcTBa YCTaHaBIMBAeTCs BecbMa KOpoTKUM. Cpok
HAaCTynaeT BeChbMa CKOPO, JOJDKHMK HE HCIIOJIHSET CBOE 00s3aTeNbCTBO, U
KpenuTop oOpamiaerT B3bICKaHME Ha mnpeamer 3ajnora. Ilpu coOnroneHun

HEOOXOJMMBIX JIeTalbHBIX TPEOOBAHWM TPEAMET 3ajora MOXXET OBITh Ha

IOPUIMYECKOTO JIMIAa HEJBKUMOro umyiiectBay oT 29.04.2020 Ne 308-2C20-4755(2) no neny
No  A18-176/2019// loxyment omnyOnukoBan He Obui, CIIC Koncymerant mmoc ([lara
obpamenus 08.04.2021).

' Onpenenenne Bepxosroro Cyma P® «O mepecMoTpe B KacCallMOHHOM IOPSIKE CYIEOHBIX
AKTOB 110 3asBJICHHUIO O IPU3HAHWUW HEJCHCTBUTCIHLHON CICIKH IO BHECCHHUIO JIOJDKHUKOM
UMYIIECTBA B KayecTBe BKJaJa B YCTaBHBIM KamuTal B paMKax Jena o OaHKPOTCTBE» OT
13.01.2020 Ne 307-2C19-19726(2) no nmemy Ne A21-1126/2017 /ICIIC KoHCynbTaHT ILTHOC
([ara obpamenus 08.04.2021).
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OCHOBAHHMHU MCIIOJJHUTEIBHOW HAAMUCU HOTApUYCa peaan30BaH Ha TOpPrax Jnbo
OCTaBJIEH KPEAUTOPOM 3a co00i. Bo3MokeH U cyneOHbII MOpsAI0K 0OpalieHns
B3bICKaHUS HA TAKOE UM YIIECTBO.

Ecnmu ke HECOCTOATENbHOCTh JOJUKHMKA HACTyNMIa paHee Cpoka
HCIIOJIHEHHUA o00sg3aTenbcTBa, TO B cOoOTBeTCTBHH co cT. 334 I'K PO
3aJ0TOJEpKATeNb HMMEET MPEUMYIIECTBEHHOE TMpaBO IMepex JApyruMu
KpEAUTOpaMM Ha IIOJY4YEHHE YIOBJIETBOPEHMUS 3a CUET 3aJOKEHHOTO
MMYIIECTBA.

- BBIBOI IEHE)KHBIX CPECTB.

CyThb MOJOOHOW CXEMBlI CBOJUTCS K TMEPEBOJY JEHEKHBIX CPEICTB,
UMEIONIMXCS Ha CcueTax KOMIAaHWM, B Bekcens Jubo odopmieHue B
JOJITOCPOUYHBbIE CcCyabl. OHM MOTYT OBITh NMEPEUYHUCICHBI B MOJKOHTPOJIBbHYIO
KOMIIQHUIO IO JIOTOBOPY KOMHUCCHHM WM areHTUPOBAHUS Ui MPHUOOpETEHUA
uMmyniectBa. Takue omepanuu HE MEIIAIOT 3aUHTEPECOBAHHBIM JIMIIAM B
JajibHEUIIIeM HHBECTUPOBATh IAHHBIE CPEJICTBA B HOBBII OM3HEC.

Tak, nanpumep, B aBrycte 2011 roma B ExkarepunOypre B OTHOIIECHUH
3aKpBITOT0 aKIIMOHEPHOTO 001ecTBa «XONAUHroBast komnanus «Jlumep» Ob110
OTKPBITO KOHKYPCHO€ NpPOU3BOJACTBO. JlaHHAsg KOMIIaHUS - BIHUSITEIbHBIN
Y4aCTHUK POCCUMCKOIO PhIHKA, BIaaeel KpynHeumero B Poccum oTKpbITOTO
akBamnapka «JIuMmono» u KpynHeuIIero B peruoHe TOProBo-pa3BieKaTeIbHOTO
neHtpa «ExarepunnHckuit». [lponenypa 6aHkpoTcTBa Havyajiach B urone 2009
roja u Obljla MHUIMMPOBaHA CAaMUM JOJDKHUKOM. He3anonro 10 nogayu ucka o
Hayvaje mpolenypsl 0aHKPOTCTBA OOIIECTBO YBEIUYMIO pa3Mep COOCTBEHHBIX
JOJITOB Tepe] KpeauTopaMmu a0 1 mMuimmapaa pyoOsieid, U 3TO HE MOMeIIajo
JTOJOKHUKY 3a 27 nHeW A0 moJauu 3asiBJICHHS B apOuTpaxHbI cy1 mpuoOpectu
3a 500 MHUIUTUOHOB pyOsei BEKCENIb KOMIAHHUH «YPAIOUIIUHT», KOTOpas Ha
TOT MOMEHT caMa HaxoJujJach B COCTOSIHMU JUKBUIaluU. Bekcenb omnayeH

TaK U HE ObLI .

! Tocranonenne CeMHamIaTOro ApOutpaxkHoro aneuisiuoHHoro cyna ot 1 wmions 2011 r.
Hemo Ne A60-15465/2009 // Nokyment onyoaukoBan He 0bu1. CIIC Koncyasrant mmroc ([ara
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- BbIBO1 aK THBOB U€pe3 UCTIOJHUTENbHOE MTPOU3BOICTBO

Jns peanu3zanuu MoJ0OHOW CXEMBbl YCTaHABIMBACTCS 3HAUYUTEIbHAs
3aJI0JDKEHHOCTh  KOMITAHUU-AOJDKHUKA MEpe]] HEKOW MOJIKOHTPOJIbHOU
OpraHu3aluen.

3aJI0JDKEHHOCTh MOJKET BO3HHUKAaTh M3 JIOTOBOpa 3aiiMa, B CBS3U C
BbIJaYEN BEKceNs U T.1. KpeauTop peann3yet CBoe KOHCTUTYLIMOHHOE MPABO U
oOpamiaercs ¢ WCKOM B CyJ, TOJKHHK, B CBOIO OuYepenb, NMPHU3HAET BCE
TpeOoBaHUs B NMOJHOM o0ObeMe. Pelmenue cyaa BcTynaeT B 3aKoOHHYIO cuiy. C
UCTIOJIHUTEIBHBIM JINCTOM KpPEAUTOp oOOpamaercs B CIyXO0y cyaeOHBIX
npuctaBoB. IIpHcTaBbl HAaKIaABIBAIOT apeCT HA MPUHAAJICKAIIEE [OJDKHUKY
MMYIIECTBO M OpPTaHU3YIOT €ro Mpojaxy Ha Toprax. A BOT yX€ TOpru
BBIUTPHIBAET MOJKOHTPOIbHAS JTODKHUKY OpTaHU3alIM.

- BpIBog  akTMBOB  MyTeM  BBIIUIATHl  Y4aCTHUKY  OOIIecTBa
JEUCTBUTEIBHON CTOMMOCTH MPHUHAAJEKAIEN €My JOJIM B CBSI3U C €ro
BBIXOJOM U3 COCTaBa Y4YaCTHUKOB OOIIECTBa JIMOO MyTeM pacnpeesieHueM
YU CTON MPUOBUTH MEXKY y4aC THUKAMH.

Jannaga cxemMa odopmisieTcss  Kak  peanu3anus — TpeOOBaHHM
3aKOHOJATeNbCTBA WM yCTaBa  KOMIAHUMU-IAOJDKHMKA IO  BbIILJIATE
JIEUCTBUTEIBHOW CTOUMOCTHY YYaCTHUKA OPTaHU3ALMU IPH BBIXOE MOCIEAHETO
U3 cocraBa oOmecTtBa JuMO0 TO paclpelieieHuI0 YUCTOM TpHUObUIU
OpraHU3aluu.

Tak, KOHKYPCHBIA Y PaBISIOMIMUNA oOIecTBa  OrpaHUYCHHOM
OTBETCTBEHHOCTBIO «AKBaIoJIMMep» O0OpaTuics B ApOUTpaXHBIA Cy.I
YensOuHCKOW 0OJIACTH C HCKOM K OTKPBITOMY aKLUMOHEPHOMY OOIIECTBY
«lleHTp WHBECTHLHWII» OT3bIBBl NMPU3HAHUU HEJIECUCTBUTEIBHON CIEIKH II0
nepe/layd OTBETUMKY TAKTOBOW JIMHUM JJAMAHUPOBAHUS U3 YCTABHOTO KanuTala

00I11ecTBa B KAUYECTBE BBIIJIATEI JEMUCTBUTEIHHON CTOMMOCTH JOJIU IO CIEIHETO

obpamenuss 05.01.2021); Onpenenenune ApburpaxkHoro cyga CaepaioBckoi obmactu ot 10
utonst 2012 r. leno Ne A60-15465/2009 // lokymenT ony6nukoBaH He 6bu1. CIIC KoncynbTant
ttoc. ([lara obpamenus 05.01.2021).
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B CBSI3M C €ro BbIXOJOM H3 cocraBa ydyacTHUKOB OOO «AxkBamosumepy.
Tpe6oBaHUs KOHKYPCHOTO YIPABISIOMEro OBLIN YIOBICTBOPEHBI .

- BeiBo1 akTHBOB Uepe3 OUpxKy.

be3ycnoBHO, MHTEpeCcHas cxema, KoTopas IMOKa elle HeNpUBBbIYHA IS
pPOCCUHCKOrOo pbhIHKAa M TOTOMY NpUMeEHsieTcsa KpaiHe penko. OmHako,
MOoTOOHBIA TOPSIOK BBIBOJA aKTHBOB BEChMa PACIPOCTpaHEH Ha 3amane u
CBOJIUTCS K TOMY, YTO KOMIAHUA-JOJDKHUK CTAHOBUTCS aKTHBHBIM UTPOKOM Ha
OMpKEBOM pBIHKE, MMOMEIIAET CBOM aKTUBBI B OHPKEBbIE KOHTPAKTHl U
Oup>keBble IIeHHbIE Oymaru. B mpoiiecce OuUpKeBOW Urpbl MPU «HEYJIAYHO
CIIOKMBILUXCSL 00CTOATENILCTBAX» KOMIIAaHUS POJAaeT cBOU akTUBHI. [lokymaer
Takue aKTUBBI pupMa Win GUPMBI, OJKOHTPOJIbHBIE NOJKHUKY. Takas urpa
MOJKET NpoAokaThcs rogamu. llpmuem nogoOHBIM CHOCOOOM KOMMAHUS
MOYKET KaK BbIBOJIUTh aKTHUBBI, TaK U MPHOOPETATh UMYIIECTBO.

K coxanenuto, MHe HE yJajioch OOHApPYXUTh CyACOHYIO MPAKTUKY IO
NPU3HAHUIO IOJOOHBIX CAEJIOK, COBEPUICHHBIX JUKBUIUPYEMON OpraHu3alu el
Ha Oupxke, HEJIECHUCTBUTENBHBIMH, UYTO CBUAETEIBCTBYET O MHHHMMAaJIbHOU
pacnpoCTpPaHEHHOCTH MOJ00HON MPAKTUKHU HA pOCCUIMCKOM PBIHKE.

[IpencraBisiercs, 4YTO TOJAOOHBIX CXE€M CYIIECTBYET OrPOMHOE
KoJn4yecTBO. M 3ayacTyro OHM MOryT OBITh HACTOJIBKO 3alyTaHHBIMHU, YTO
«pa3MoTaTh KIYOOK» BCEBO3MOXXHBIX ONEpaluil C MMYIIECTBOM JOJDKHUKA
OpOCTO HEBO3MOXHO. B cBsizm ¢ 3TuM, 0e3ycioOBHO, Nepel KOHKYPCHBIM
YOPaBISIOMMM CTOUT CHOXKHAs 3ajJaya MO BBISIBIEHHIO U BO3BpPATy TAKOTO
umyniecTBa. Jlad  BBISBIEHUS  YKa3aHHOTO HMYIIECTBAa KOHKYPCHBIM
YIPaBISIONIMM  aHAIU3UPYETCS  JUHAMHUKAa  OyXrajJiTepckux  OajaHCOB
JNOJDKHHUKA, pPe3yJIbTaThl MPOBEJACHHBIX paHee MHBEHTapu3alui, (pruHaHCOBBIX

aHAJIU30B, U3Yy4YAKOTCS 3aKIKYEHHbIE AOJDKHUKOM A0roBopel. M.B. UepnoBa

! Onpenenenne ApGutpaxroro cyna YensGuuckoii obmacti ot 08 urons 2011 r. Jleno Ne A76-
12306/2009 //Joxyment omyomukoBan He Obut. CIIC KoncynbranT muroc ([lara oOpamenus
27.03.2021); TlocranoBineHue BocemHammaroro ApOWUTPa)XHOTO ameuIIIHOHHOr0 cyaa Ne
18AII-7105/2011 ot 29 mrons 2011 r. leno Ne A76-12306/2009 // JlokyMeHT oIyOJIMKOBaH HE
6b11. CIIC Koncynprant mtoc ([lata oopamenus 27.03.2021).



43

numeT: «/{yis Toro uro6sl obecneunTh 3¢ HEKTUBHOCTH MPOIEAYp MOUCKA U
BO3BpaTa HUMYIIECTBA WM OOOCHOBAHHOE €ro CHHCaHUEe, HEO0O0X0IUMO
pacmiudpoBaTh, YTO CTOUT 3a KaXXI0M HU(PPOH OyXralTepcKoro OaaHCay.
Takass wHOpMANUA, OYEBHIHO, TMOMOXET OMNMPEACTUTh BO3MOXKHBIC ITIyTH
BBIBOJIa aKTUBOB MU3-T0J KOHTPOJISI OpraHu3aliu, OTCIEAUTh UCIIO0JIb30BAHHbBIC
CXEMBI U IPUHSITH HANO0J1ee palOHATbHBIC MEPHI TT0 BO3BPATY UM YIIIECTBA.

Nuoit Bunm «mo0aBieHHS» B KOHKYPCHYIO MacCy U3 TMPEII0KEHHON
Ki1accu(pukanuyM - UMYIIECTBO, MOJYYEHHOE B pe3yJibTaTe pealu3aiuu
NeOUTOPCKOM 3a7J0J1K CHHO CTH.

[IpencraBisgercsi, 4ro 37€Ch peub MOXKET HIATH KaK O JACHEKHBIX
CpeICTBax, Tak U 00 MHOM HMMYIIECTBE TPETHUX JIUIl, KOTOPOE JIOJIKHO OBIThH
nepenano Jo0JoKkHUKY. B coorBerctBumM co cT. 128 T'K P® x obObekram
rpaXJIAaHCKUX MPaB OTHOCATCS, CpEAHU MPOYUX, U UMYIIECTBEHHbIEC MpaBa. A
cornacHo cT. 382 'K P® npaso (TpeboBaHue), NpUHAIEKAIIEE KPEAUTOPY Ha
OCHOBAaHHMHU 00s3aTEIBCTBA, MOXKET OBITh MEPEJAHO WM JAPYTOMY JHIY IIO
cienke (B (opme moroBopa YCTyNKH MpaBa TpeOOBaHMS) WIM TNEPEUTH K
IpyroMy JUIly Ha OCHOBaHMHM 3akoHa. Takum oOpa3oM, BO3BpaT TpaB
TpeOOBaHUS, MPUHAAICIKANMX JIOJDKHUKY, OCYIIECTBISETCS Ha OCHOBAaHUU
NpU3HAHUS JOTOBOpa TII€CCUU HEJICHUCTBHUTEIBHBIM M  BOCCTAHOBJICHUS
JNeOUTOPCKOM 3aJ0JKEHHOCTH JIMOO HA OCHOBAHUM MPU3HAHU S UHBIX ACUCTBUIMA
1o mepeiaye npaB TpeOOBaHUS HE3aKOHHBIMU.

BecbMa WHTEpEeCHBIM TpPUMEPOM TPU3HAHUS HUUYTOXKHOW CHACIKHA TI0
MpUOOPETEHUI0 NIeOMTOPCKON 3aJ0JDKEHHOCTU SBJSIETCA pEIIeHHUE CcyJa o
MPU3HAHUU JOTOBOpPA KYIUTU-TIPpOJaXu AeOuTopckoit 3amomkeHHoctu OOO
«Hosnon» B Buae Bkiaaga OO0 «Hoswii BaBumon u K» B 0011y goJieByto

1
COOCTBEHHOCTh Y4aCTHUKOB MPOCTOTO TOBAPUIIECTBA, HUYTOKHBIM .

! Mocranosienne ®denepanpHoro apoutpaxkHoro cyaa Poccuiickoit deneparuu 3amagHo -
Cubupckoro okpyra ot 27 asrycra 2012 r. Ne ®04/3059-934/A27-2002 // JlokymeHT
onyonukoBaH He ObuT. CIIC «KoncynpTanT mumocy ([lara obpamenus 16.02.2021).
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Eme onvH BuA BHI «IIOTEPSIHHOT0» M3 KOHKYPCHOW MacChbl HMYLIECTBA,
NPEACTABIAIOT  JICHE)KHBIE  CPEACTBA,  IOJYyYEHHBIE B  pe3yJbTaTe
OCyIllecTBIeHUs  cyOcuauapHoid  oTBeTcTBeHHOCcTH. OOmme  mpaBuia
NpUBJICYCHUS K CyOCHIMAapHON OTBETCTBEHHOCTH omperenstorcs cr. 399 'K
P®, corimacHo koTOpoi 10 TpeABbABICHUS TPeOOBAaHUN K JIMIly, HECYIIEMY
CyOCHIMapHYyl0 OTBETCTBEHHOCTb, KpEIUTOpP BHadaie oOpamaercs K
OCHOBHOMY JIOJDKHHMKY. ECIIM OCHOBHOW JOJDKHMK OTKAa3ajCs yAOBJIETBOPUTH
TpeOOBaHUsA KpeauTopa JuO0 B pa3yMHBI CPOK HE OTBETHJI Ha 3asBJICHHOE
TpeOOBaHUE, TO TOJIBKO B 3TOM Cy4dae KPpEeIAUTOp NpeabsIBISET 3TO TpeOOBaHUE

K JUILY, HECYIIEMY CyOCHINapHYIO OTBETCTBEHHOCTb.
2.2  3HaueHHE OLEHKHU s GOPMUPOBAHUS KOHKYPCHONU MaCCHI.

OneHka sBASIETCS OAHOM M3 LEHTPAJTbHBIX SKOHOMHYECKUX MPOOeM B
paMKax KOHKYpPCHOTO pou3BoicTBAa. OHAa MOMOTAET ONMPEACIUTh JTUKBUIHOCTD
MMYIIECTBA JOJPKHUKA JJIsi YCTAHOBJICHUS CPOKOB €r0o peaju3alvu, a TakxKe
CTOUMOCTh JUII €ro TpoJaXu U  COCTABJICHUS  TIPOMEKYTOYHOTO
JUKBUAIIMOHHOT 0 OanaHca.

A63ann 1 nmynkta 1 crarbu 130 3akoHa 0 OaHKPOTCTBE 3aKperisieT
paBuio,
00s3bIBAIOIIIEE€ KOHKYPCHOTO YIPABIISIOIIECTO MIPUBJICYb JJIs 1IeJIeH MpOoBeIeHus
OIICHKU UMYIIIECTBA JOJDKHUKA MPOdECCHOHATBHOTO OLICHIIIMKA U 00ECIEUYnUTh
onjaty ero yciayr. OneHka NOpOBOAUTCA HE3aBUCUMBIM OIEHIIUKOM,
JeSTEIbHOCTh KOTOPOrO perjiaMeHTupoBaHa @DenepanbHbIM 3akoHOM «O0
OLICHOYHOU JeATEIbHOCTH B Poccuiickou CDezLepaunn»l, €CIM HUHOE HE
npelycCMOTpEHO 3aKOHOM O OaHKPOTCTBE, U KOTOPBIM HE MOXKET SBISATHCS
3aUHTEPECOBAHHBIM JIMII0O B OTHOIICHUM apOUTPaXKHOTO YIPABISIOINIETO,
JNOJDKHUKA U ero KpeautopoB. HapaBHe ¢ ykazaHHbIM Bbilie DenepanbHbIM

3aKOHOM OLCHOYHAasA ACATCIbHOCTL PEIyJIUPYETCA TAKXKEC HHBIMHU aKTaMHM H

! O®enepanbHblii 3akoH oT 29 wurona 1998 r. Ne 135-03 «O06 oleHOYHOH AeATeIHbHOCTH B
Poccutickoit ®eneparuny /C3 PO. 1998. Ne 31. Cr. 3813.
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METOJMUYECKUMHU pEKOMeHanusiMu. B 1ensx obecredyeHus: enqumHooOpa3us
CyAeOHON TpakTUKUH MO JAejaM 00 ocHmapuBaHUM OIEHKH HMYIIECTBA,
MPOU3BEICHHOW HE3aBUCHUMBIM  oOleHIUKOM, [Ipe3uamymom  Beicuiero
ApOutpaxnoro Cynpa Poccuiickoit ®enepamun usznano HMubopmarnmonHoe
nucbMo oT 30 Mast 2005 r. Ne 92 «O paccmoTpeHUU apOUTPAKHBIMU CyIaMU JeJT
o0 ocmapuBaHMW OICHKH HWMYIIECTBA, TMPOU3BEICHHOEC HE3aBUCHUMBIM
omeHmuKOM» . OLEHIUK MIH OPHIMIECKOe IHIO0, HMEIOMEee MPaBo Ha
NPOBEJACHUE OLEHKU, MNPUCTYNalT K MPOBEACHUIO OICEHKH HUMYIIECTBA
JOJDKHUKA TIOCIE 3aKIIOYEHHS ¢ KOHKYPCHBIM YIIPaBISIIONIMM JOTOBOpa Ha
NpPOBEJCHUE OICHKH, TpeOOBaHUS K KOTOpOMYy ompejesieHsl B cT. 10
®denepanpbHOoTOo 3akoHa «OO OIEHOYHOM JeATenbHOCTH B Poccuiickoi
denepanumny.

JlonomHUTENbHBIE TpeOOBAaHUS K TMPOBEACHUIO OICHKH HWMYIIECTBA
JOJDKHUKA - YHUTApPHOTO MNOPEANpUsITHS JMOO HMYyIIECTBA JOJKHUKA —
aKIIMOHEPHOTO 00IecTBa, 00Jee BaAIATH MATH MPOLEHTOB aKIMi KOTOPOTO
HAXOJUTCS B TOCYJapCTBEHHOW WJIM MYHHIUMAJIbHOW COOCTBEHHOCTH,
yctaHoBieHbl B mn. 2-4 c1.130 3akona o OankporctBe CorjmacHo cT. 5
denepanpbHOTO 3akoHa «OO0 OIEHOYHOM JACATEIBHOCTH B Poccuiickoi
denepanuu» K OO0BEKTaM OIEHKH OTHOCSTCS: OTJEJbHbIE MaTepualbHbIC
O00BEKTHI (BEIM);COBOKYIMHOCTh BEIIEH, COCTABJISIIONIMX HUMYIIECTBO JIMIIA, B
TOM YHCJI€ UMYIIECTBO ONPEJEJICHHOTO BUIa (IBMKMUMOE UM HEJBUKUMOE, B
TOM YHUCJI€ NpEANPUSITHS);[IpaBO COOCTBEHHOCTH WM WHBIC BEIIHBIC NMpaBa Ha
UMYIIECTBO WJIN OTJCIbHBIE BEIIM U3 COCTaBa UMYIIECTBA; NMpaBa TpeOOBAHUS,
oOsi3arenbcTBa  (MOJTH);pabOThI, yCIayTH, HWHGOpMAIUs; HWHBIE OOBEKTHI
rpaXJaHCKUX MpaB (Hampumep, UCKITIOUYUTEIbHBIC TPaBa).

[IpencraBnsercs 1esecoodbpa3HbiM B paMKax HacTOsmEed paboThI

OCTAaHOBHUTLCA HA BOIIPOCE O BBI60pC BHJa CTOUMOCTH MMYIICCTBA JOJIKHHKA,

! Wudopmannonnoit mnucemo Ilpesunuyma Bricmero ApOutpaxsnoro Cynma Poccuiickoit

Oenepanmu o1 30 mas 2005t. Ne 92 «O paccmorpeHnn apOUTpaXHBIMH CyAaMH Jel 00
OCIIapUBAaHUU OLIEHKU MMYIIECTBA, MPOU3BEIEHHON HE3aBUCUMBIM olieHIIuKoM» // BBAC P®.
2005. Ne 7.
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MO IJIEKAIIETO OI[EHKE - PhIHOYHOW WM JUKBUIAIIMOHHOMU, OCKOJIBKY UMEHHO
ATOT BONPOC Ha MPOTSHKEHUU IMTEIBHOrO MEpUoJla BPEMEHH OCTaBaJiCA
HEHTPAJIbHBIM B MMy OJIMK AL MsIX MHOTHUX aBTOPOB.

Heo06xommmo paccMOTpETh 3aKOHOIATEILHOE OMPEAeICHUE PHIHOYHON |
OTJIMYHBEIX OT Hee BUA0B cTouMocTH. CormacHo cT. 3 @3 «O0 oOlLEHOYHON
JESTENbHOCTU» TMOJ PHIHOYHOM CTOMMOCTBIO OOBEKTA OIEHKH MOHMMAETCA
Hanboee BEpOSTHAS IEHA, IO KOTOPOU JaHHBIH OOBEKT OIEHKA MOYKET OBITH
OTYYXJI€H Ha OTKPBITOM DPBIHKE B YCJIOBHUSIX KOHKYPEHIIMH, KOTJa CTOPOHBI
CHAEJIKHU ACUCTBYIOT pa3yMHO, pacrnoJjiaras Bceid HeoO0xoaumoi uHdopmaiuei, a
Ha BEJMYMHE IEHBbl CACIKA HE OTPAXAITCSH KakKue-IuOo dYpe3BblUaANWHBIC
00CTOATEJIbCTBA.

Jpyrumu BHJaMU CTOMMOCTH, OTJIMYHBIMU OT PHIHOYHOW CTOMMOCTH,
SABJISIIOTCS CTOMMOCTh OOBEKTA OIEHKM C OTpPaHMYEHHBIM pPBIHKOM U
JUKBUIAIMOHHAS CTOMMOCTb 00bEKTa OI€HKHU. JIerajbHbIX ONpPEeIeICHUMN ITUX
noHATAM HeT. llog mnepBol W3 3THUX BHUIOB CTOMMOCTH B JIMTEPATYPE
MOJIpa3yMeBaeTCsI CTOUMOCTh OOBEKTa OIEHKH, MpoJaka KOTOPOro Ha
OTKPBITOM pPBIHKE HEBO3MOXXHA WIH TpeOyeT IOMOJHUTEIBHBIX 3aTpaTr Mo
CpaBHEHHUIO C 3aTpaTaMu, HEOOXOJUMBIMU [JIsl TPOJAXH CBOOOIHO
o0palarnuxcs Ha pplHKE TOBapoB. JIMKBUAAIIMOHHAS )K€ CTOMMOCTh O3HAYaeT
CTOUMOCTh OOBEKTa OILIEHKH B Ciiydae, €CJidi OOBEKT OLEHKH JOJKEH OBITh
OTYYXJE€H B CPOK MEHbBIIE OOBIYHOTO CPOKa DJKCHO3UIIMU aHaAIOTUYHBIX
00 BEKTOB.

ITynkT 3 cr. 130 m 1. 6 cT. 110 3akoHa 0 GAHKPOTCTBE COAEPIKAT YCIOBHE,
COTJIACHO KOTOPOMY HauyajbHas IIl€HAa MMYIIECTBA, BHICTABISIEMOrO0 Ha TOPTH,
YCTaHABJIMBACTCS PEIICHHUEM COOpaHUSI WJIM KOMHUTETa KPEAUTOPOB C YUETOM
(160 HA OCHOBAHMHW) PHIHOYHOW CTOMMOCTH HMMYIECTBA, ONpeAcICHHON
HE3aBUCHUMBIM OLIEHITMKOM. TEPMUHBI «C yUE€TOM», «Ha OCHOBAHUM», a HE «I10
PBIHOYH O MO3BOJISIIIM HEKOTOPHIM aBTOPaM YTBEPXK/AaTh, UTO HauabHas IeHa

npoaaXu UMy CeCTBa YCTAHABINBACTCSA HA OCHOBAHUU prHO‘—IHOﬁ CTOUMOCTH C
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Y4€TOM JIMKBUAIUOHHON CKUJKHU TO €CTh, [0 CYIIECTBY, MO JUKBUAAIMOHHON
CTOMMOCTH.

Kak mnoka3piBaeT mNpakTHKa, MHOTME OLCHIIMKHA, IPHUBICKAEMbBIE B
KaueCTBE CICIHUAIMCTOB B KOHKYPCHOM IPOM3BOJICTBE, PACCUUTHIBAIN HE
PBIHOYHYIO CTOMMOCTh MMYIIECTBA, @ TaK HAa3bIBAEMYIO JMKBHUAAILMOHHYIO.
NHTEpEeCcHO W TO, YTO CyJbl 3a4acCTy0) MX B 3TOM MOJIEPKUBAJIMU, J1aBas
HEOJHO3HAYHOE€ TOJKOBAHUE CAMOMY MOHSATHUIO PHIHOYHOU CTOMMOCTH.

M.B. YepHoBa oTmeuasa, 4TO BbIOOp JIMKBUIAIIMOHHONW CTOMMOCTH MpPHU
OIlCHKE MMYIIeCTBA OpTaHW3aluu - OaHKpOTa MPOJMKTOBAH 3ajJayaMu
MPOMEXKYTOYHOTO JIMKBUAAIMOHHOTO 0allaHca MU MHTEpEecCaMH I0JIb30BaTeJIs.
OueHka Mo JMKBUIAIMOHHON CTOMMOCTH IO3BOJSET KOPPEKTHO OILIEHUBATH
Oyayume JAeHEXKHbIE MOCTYIJICHUS OT MPOJAaXXKHW MMYIIECTBA, KOTOPbIE MOTYT
OBITh HAMPABJICHBI HAa BBITLIATHI KP €JTUTOP aM.

Kax BuaHO, IMKBUIAIUOHHAS CTOMMOCTH ONPEAesJIach MPU JONMYICHU A
0
KpaliHe BBIHYXXJEHHOM, YCKOPEHHOM MPOAAXKE HUMYLIECTBA, MPU ITOM, KaAK
npaBWiIo, TMOKynaTejb Obld 3apaHee MNPOUMHPOPMUPOBAH O 3aBEJIOMO
HEBBITOJHOM MOJOXEHUU NpojaBla. BennunHa JTMKBUAAIMOHHON CTOUMOCTHU
CYLIECTBEHHO HHMXXE pbIHOYHOW. llenmpro Takol mnpogaxu SBIAETCS HE
MakCcUMaJibHas MPUOBUIL OT MPOJAXKU, a Peaiu3alusi B MUHUMAJIbHBIE CPOKH.
BONBIIMHCTBO Yy4YEHBIX CHPaBEJIUBO OTMEYald MPOTUBOPEUYUE TaKOTO
MOJIOKEHUS €] LEJSIM KOHKYPCHOTO TPOM3BOACTBA, MOCKOJIBKY OCHOBHOM
LEJIbI0 KOHKYPCHOIO YHOpPAaBJICHUS SBISETCS MaKCUMHU3AIUS MOCTYIJICHUS
JIEHE)KHBIX CPEICTB OT pealu3ali UMYIIeCTBA JOJDKHUKA TPU COOI0OICHUN
OajlaHCa UHTEPECOB 3aMHTEPECOBAHHBIX JHUII (B IEPBYIO OUepeb KPEAUTOPOB, a
TaKXe€ JOJDKHUKA U Ap.).

ITomararo, uro mojoxxeHus ao3. 3 -4 1m. 4 ct. 130 m . 6 ct. 110 3akoHa 0
OaHKPOTCTBE TO3BOJSIOT CJElaTh BBIBOJ, UYTO 3aKOHOJATEIh yKazal Ha
HEOOXOMMOCTh OTPAXKEHUS B OTUYETE 00 OllEHKE MMEHHO PHIHOYHOM 1eHbl. Hu

(0]
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KaKOM MHOM BUJE CTOMMOCTH 3aKOH He ynoMmuHaeT. K Tomy xe DenepaibHbli
3akoH «O BHeceHuun u3MeHeHui B DepepanbHblii 3akoH «OO0 OLEHOYHOU
nesiTenbHoCcTU B Poccuiickon CDezLepaulxm»l U crartbio 5 DenepalibHOTO 3aKOHA
«O BHecenun wu3MmeHeHud B DexpepanpHblii 3ak0H «OO0 OIEHOYHOM
nestenbHocTH B Poccuiickoin Penepanuu» U OTJCIbHBIE 3aKOHOATEIbHBIC
akThl Poccuiickoit ®enepainuu» nOpu3Hal yTpaTuBmied cuiay 4. 3 cr. 11
®enepanpHoro 3akoHa «0OO0 oneHoyHOM nesarensHOocTH B Poccuiickoi
denepannuy», KOTOpas Opeanoarajia BO3MOXHOCTh YKa3aHUS B OTYeTe 00
OLICHKE HWHBIX BHJOB CTOMMOCTH, IOMHMMO pBIHOYHOM. bonee Toro, B
coorBeTcTBUU ¢ [Ipukazom Munucrepcrba toctuuuu PO «O6 yTBep)aeHUN
THMOBBIX (OPM OTHUETOB (3AKITIOUCHMH) apOUTPAXKHOTO YIPABISIOWETO» B
OTYETE O KOHKYPCHOM MPOU3BOJICTBE AOJKHA OBITh YKa3aHA UMEHHO PhIHOYHAs
CTOMMOCTb 00 bEKTOB KOHKYPCHOM MaccCHhI.

OnpeneneHue BUAa CTOMMOCTH Ba)KHO, OCKOJIBKY OT €€ BUJA 3aBHCST
NPHUEMBI U CcIOCOOBI OLIEHKU. Bun onpenensieMoil CTOMMOCTH BIUSET Ha LEHY
00bEKTa KOHKYPCHOM Macchl, BBICTAaBJIEHHOI0 Ha TOpru. Takum oOpa3oM, npu
HEIIPABWIBHOM ONPEJECICHUNA BHJIA CTOMMOCTH BO3MOXHO 3aBBILICHUE WU
3aHUJ)KEHUE TaKOoM 1LEeHbl, 4YTO, OE3yCIOBHO, OTpa3UTCs Ha UHTEpecax
KpPEAUTOPOB M CAMOTO JOJDKHUKA. Tak, 3aHM)KEHHAs MHUHHMMaJbHas LEHA NpPHU
TOprax MOXeT NOBJIEYb HECIIPABEJIMBYIO IPOJAXy UMyIecTBA. B TO e Bpems
3aBBIIIEHHAs LEHA JEJIAET HEBO3MOXHOW NMPOJaXy MMYIIECTBA HA NMEPBBIX U
ITOBTOPHBIX TOPrax M 3aTSTUBAET CPOKU KOHKYPCHOTO MPOU3BOACTBA.

O4eBHIHO, YTO M B HACTOSIIEE BpPEMs B HAy4YHOW JIMTEpaAType

npoao0JIZKarOTCA TUCKYCCHU HA 3TOT CUCT. Ho-npeH(HeMy HMECT MCCTO IO3UIIN A,

! @enepanbhblii 3akoH oT 28 nexabps 2010 r. Ne 431-®3 «O BHeceHUM HU3MEHEHUH B
®denepanbHblil 3ak0H «OO0 oreHOUHOM AedrenbHOcTH B Poccuiickoit denepanumn» U craTbio 5
O®enepanbHoro 3akoHa «O BHeceHuM u3MeHeHUH B dDenepanbHblii 3akoH «OO0 OLIEHOYHOM
nesrenbHOCTH B Poccniickoii denepanun» U OTAEIbHBIE 3aKOHOAATEIbHBIE aKThl Poccuiickon
Oeneparuny // C3 PO. 2011. Ne 1. Cr. 43.

2 [Tpuka3z MunucrepcTBa roctuiu Poccuiickoit @enepanuu ot 14 aBrycra 2003 r. Ne 195 «O6
YTBEPKACHUM THUIOBBIX (OPM OTYETOB (3aKJIIOUEHUH) apOUTPAKHOTO YIIPABIISIOIIETON.
3apeructpupoBad MuHuncrepctsoM roctuuuu Poccuiickoit ®enepannn 28 asrycra 2003 .
Perucrpanmonnsiit Ne 5025 // Poccuiickas razera. 2003. Ne 181.
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B COOTBETCTBHHM C KOTOPOM OLIEHKa HMYIIECTBA JOJDKHUKA TO3BOJSET
«BBISIBUThH JIMKBHUJIAIMOHHYIO CTOMMOCTh NIPOJAAaBA€MbIX OOBEKTOB, BKJIOYAS
(MHAHCOBBIE BI0KEHUSI HEMATEPUAIbHbIE AaKTUBBL, © TEM CAMBIM ONPEACIUThH
JICHE)KHBIE CYMMBI, Ha KOTOpBIE MpOJAaBEll MOI Obl PAaCCUUTHIBATH IMPH
OaronpusATHON KOHBIOHKTYpE». AKTYaJbHOCTh JaHHOM NO3MILHUM CBs3aHa,
IpekJae BCEro, ¢ TéM, YTO 3aKOHOJATEIb TaK U HE CMOI YETKO U OJTHO3HAYHO
chOpMyJIMpPOBATh MOJOKEHUE HOPMBI O CTOMMOCTH, MOJUIEKAIICH OI[CHKE.
Kazanoce Obl, BBIXOJOM M3 CIIOKHUBILEHCS CHUTyallud SBIJIAETCS BHECEHME
COOTBETCTBYIOIIMX HM3MEHEHHUH, KOTOPBIMU ObLIO OBl 00ECIEUYEHHO €IMHOE
TOJIKOBAHHWE TMOHATHH, COJEpP)KAIIUXCI B HOpMax 3aKOHOJATEJIbCTBA O
O0ankpoTcTBe. M TakuMu M3MEHEHUSIMU, HAlpUMEpP, MOTYT CTAaTh yKa3aHUE Ha
HEOOXOJMMOCTh B paMKaX KOHKYPCHOTO MPOM3BOJCTBA  OIPENEIAThH
VCKJIFOYUTEIBHO PBIHOYHYK CTOMMOCTH UMYLIECTBA JOJDKHUKA, TI0J1EKAIIEro
oTuyxAeHut0. OQHAKO nuaes 3aKOHOAATEeNs 3aKJI4YaeTCs B TOM, YTO BEJUYMHA
PBIHOYHOM CTOMMOCTH OII€HKH, OIPEJICICHHAsI HE3aBUCUMBIM OLIEHIIIMKOM, HE
ABJIsieTCsl 00s3aTeIbHON M HOCUT PEKOMEHAATeNbHBIM Xapaktep. Ha 3To, B
4acTHOCTH, yka3an PeaepalibHblii ApOUTpakHBIN ¢yl MOCKOBCKOIr 0 OKpyra B
ceoeM [locranoBnenuu ot 30 cenrsops 2011 roaa mo aeay Ne A40-94692/10-74-
323165 Cymom OBLIO BEpHO OTMEYEHO, YTO 3aKOH O OaHKpPOTCTBE HE
yCTaHAaBIMBAECT O00S3aTEIBHOCTH OINPEJCICHHON OLEHIIMKOM BEJIMYUHBI
CTOMMOCTH 00beKkTa OIEeHKH. CTOMMOCTH Ka)KAOro OOBEKTa, BXOASILIETO B
COCTaB KOHKYPCHOM MacChl JOJDKHHMKA, ONPEAEJIIETCS HENoCpPeaCTBEHHO
cobpaHueM (KOMHTETOM) KPEIUTOPOB Ha OCHOBAHUM JAHHBIX HE3aBHUCHMOTO
OLICHIIN KA.

Uro kacaercs pesysibTaTa OIEHKH MMYIIECTBA JTOJDKHHMKA, TO, KaK yXKe
ObLJI0O YNOMSIHYTO BbIIIE, OH oOJiekaeTca B (opMmy oTueta 00 OIICHKE.
TpebGoBaHus K yKa3aHHOMY OTUETy cogepxarca B ¢T. 11 denepaabHOTO 3aKOHA
«O0 oreHo4uHON AesTenbHOCTH». Tak, HampuMep, OTYET 00 OLlEHKE 00beKTa
OLIEHKH HE JOJDKEH JIOMyCKaTh HEOJHO3HAYHOTO TOJKOBAHWSA WU BBOJUTH B

3a0nyxaeHue. B oruete
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00s13aTeNbHO JOJDKHBI OBITh YKa3aHbI JaTa COCTABJICHUS OTUYETa 00 OI[€HKE, €r0
MOPSIIKOBBIA HOMEP, OCHOBAaHUS ISl MPOBEACHUS OI[€HKHU, JaTa MPOBEACHUS
OLIEHKHU, HUCIOJIb3YEMBIE CTAHAAPTHl OLUEHKH, LEJIW U 3aJayd IPOBEICHUS
OIICHKH, TOYHOE ONMHUCAHWs OOBEKTAa OIECHKA M HWHBIC CBEICHHS, KOTOPBIE
HEOOXOJAMMBI JJIsi TIOJIHOTO U HEABYCMBICIEHHOTO TOJKOBAHUS PE3yJIbTaTOB
MPOBEICHUS OL[EHKU, OTPAKEHHBIX B OTUETE.

CornacHo a63. 4 m. 1 ct. 130 3akoHa 0 GaHKPOTCTBE YHPABISIOUINN
JIOJDKEH B TEUEHHUE JBYX pabouyuX AHEH ¢ aThl MOCTYMJICHUS KOMMMU OTYeTa 00
OLICHKE B 3JIEKTPOHHOM (opMe BKIOUYUTH €ro B ENuHbIN (enepanbHblil peecTp
CBEICHUH O
OaHKPOTCTBE.

KonkypcHbIif  ymnpaBiasitonuii o0s3aH 03HAKOMUTh C pe3yJibTaTaMu
OICHKHM MUMYIIECTBA KOHKYPCHBIX kpeautopoB. CornacHo n. 6 c¢t. 130 3akoHa o
OaHKpOTCTBE yupenuTesu (y4acTHUKHM) JIOJDKHUKA WIM  COOCTBEHHUK
MMYIIECTBA JOJKHUKA - YHUTAPHOTO MPEANPUATUS, KOHKYPCHBIE KPEIUTOPHI,
YIOJHOMOYEHHBIE OpTaHbl BIpaBe 00KajdoBaTh pe3yjIbTaThl  OIEHKU
UMYIIECTBA JOJKHHUKA.

[lenecooOpa3HO OCTAHOBUTHCA €Il€ Ha OJJHOM BoIipoce. J[eao B ToM, 4To
3aKkoH O OaHKpPOTCTBE MpPEAyCMaTpPUBAET BO3MOXHOCTh MPOBEAECHUS OLIEHKU
UMYIIECTBA JOJDKHUKA O3 NPHUBJCUYEHUS HE3aBUCUMOIO OlLEHIIMKA. Tak,
cormacHo M. 5 cr. 130 Ha OCHOBaHUM peIIeHUsI COOpaHUA KPEAUTOPOB HIU
KOMUTETa KpEAUTOPOB OLIEHKA IBUKMMOIr0 UMYILIECTBA J0JDKHUKA, OalaHCOBas
CTOMMOCTH KOTOPOTO Ha MOCIEAHIOK OTUETHYIO AAaTy, IPEAIIECTBYIOMIYIO 1aTe
M0 JIa9M 3asIBJICHUS O MPU3HAHUU JOJHKHUKA 0AHKPOTOM, COCTABIISIET MEHEE YeM
CTO ThICAY pyOieil, MOKET ObITh MPOBEJEHA O€3 NPUBJICUCHU S OLICH N KA.

ABTOpPY MOpPEICTABISETCS COMHUTEIBHON Pa3yMHOCTb OTCTYIJICHHS OT
o01iero mpaBujia OIEHKHM HMMYIIECTBA JOJUKHMKA HE3aBUCHUMBIM OILIEHIIMKOM
IpU MPOJaKe UMYIIECTBA JIOJDKHUKA CTOMMOCTBIO MEHEE CTa ThIcAY pyOien.
Kak yxe ObIJIO CKa3aHO BBIINIE, IPU COOTBETCTBYIOIIEM PEIICHUU COOpaHus

KpEOAUTOPOB UJIN KOMUTCTA KPCAUTOPOB OLCHIIUK MOXKCT M HC IIPUBJICKATLCA, 4
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npoAaxHas IeHa OyJeT OMpenesiThCa HUCXOAsS W3 0allaHCOBOW CTOMMOCTH
UMYIIECTBA HAa TMOCIEAHIOI0 OTYeTHYI0 naTy. CTOMT OTMETHTh, YTO TakKas
CTOMMOCTh MOJKET 3HAUHUTEIBHO OTJIWYAThCS OT pPEalbHOW PBIHOYHON
CTOMMOCTH UMYIIECTBA JOHKHHUKA.

B cBs3U C BBIIIEU3I0KEHHBIM MPEACTABIACTCS 11€JIeCO00pa3HbIM BHECTH
u3MeHeHus: B m. 5 cr. 130 3akoHa 0 OaHKPOTCTBE, a UMEHHO yKa3aTh, YTO
TOJIBKO TO «AMYIIECTBO, PHIHOYHAS CTOMMOCTH KOTOPOTO B COOTBETCTBHUH C
OTYETOM HE3aBHCHUMOTO OIICHINMKAa 00 OIEHKE, COCTaBIsET MEHEE YeM CTO
ThICSIY PyOJIeHd, TTpoJaeTCss B MOPSIIKE, YCTAHOBICHHOM pEIICHUEM COOpaHus

KpCAUTOPOB UJIIK KOMUTCTA KPCAUTOPOB.

2.3 Peanu3anms umyImiecTBa Kak acrekT (GOPMHUPOBAHUS KOHKYPCHOMN

MacCCHI.

Nmeer cMmbican cpa3dy OrOBOPUTHCSA, UYTO TaKOro TOHSATHS, Kak
«peanu3aiys KOHKYPCHON Macchly B 3akoHE 0 OaHKPOTCTBE HET. B HacTos e
paboTe UCMOJb3yeTCs JaHHOE CIOBOCOYETAHWE JUIb C LEJIbI0 0003HAYECHU S
OHOTO U3 IEHTPaJbHBIX MPOLECCOB KOHKYPCHOrO  MPOHM3BOJCTBA,
3aKJIIOYAIONIErocss B NpPeoOpa3oBaHUM UMYIIECTBA UM UMYIIECTBEHHBIX
TpeOOBaHUN MNOJDKHMKA, COCTABJISIIONIMX KOHKYPCHYIO MaccCy, B JICHEXHBIC
CpeICTBa, KOTOpPbIE BMOCJEACTBUM OYyAyT HampaBJieHbl Ha YAOBJIETBOPECHUE
TpeboBaHuid  KkpenutopoB. Takoe  mnpeoOpa3zoBaHuMe  Ha  MNPaKTUKE
OCYHIECTBJIAETCA NyTeM MNOPOJAXKHW HMMYIIECTBA [OJDKHUKA, MOCPEACTBOM
npoAaxu TMpaB TpeOoBaHWs, MPUHAIJIEKANUX NODKHUKY. HesaBucumo ot
BBIOpAHHOTO crocof0a cama peanu3alus UMYIIecTBa JOHKHHKA B IIUPOKOM
CMBICJIC HAIIpaBJICHA, TTIABHBIM 00pa30M, Ha MOJIyuYeHUE HANO ONIBIIEH BRIPYYKH,
YTO, KaK YK€ HEOJHOKPAaTHO YIOMHHAJIOCh BBIIIE, COOTBETCTBYET IIEJISIM
KOHKYPCHOI'O NMPOU3BOJICTBA.

[Ipogaxa wumymecTBa JOHKHMKA KaK OCHOBHOM CIOCOO peanu3aiiuu

KOHKYpcHOU Macchl. Kak oTMedaercs B IOpUIMYECKON TUTEpATypE, «IIPOJaxka
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UMYIIECTBA — 3TO  «KJIOYEBOW MOMEHT NPOUEAYpPbl KOHKYPCHOTO
MPOU3BOJICTBA, 3aTparvuBalOIMi  MaTepUalIbHBIE  HHTEPECHl  KaXJOTro
KPEAUTOpa»', «pPeriaMeHTHPYEMbIil...3aKOHOM IIPOLIECC, COBEPLIAEMBIN IO
OmnpeAeJICHHBIM MIpaBUiaM», OCHOBHBIE U3 KOTOPBIX COJEPKATCS B MOJIOKEHUAX
3akoHa o0 OaHKpoTcTBe. KOHKYpPCHBIN yNpaBisiOMUN NPUCTYHAET K MPOJIaKe
MMYIIE€CTBA MOCJE MPOBEACHUS €ro MHBEHTAPU3AIlMU UM OLICHKH (€CIIU Takas
OllCHKa TMpOBOJAMIACh MO TpeOOBAHUIO KOHKYPCHOTO KpEAUTOpa WIHU
YIOJIHOMOYEHHOT0 oOpraHa). B menom mpoueaypa nOpoaaxu HUMYIIECTBa
JOJDKHUKA peryaupyercs crarbelt 139 3akoHa o 0aHKpPOTCTBE, KOTOpPasi, B CBOIO
ouepenb, OTChlIaeT Hac K myHKTam 3-19 crareu 110.

Hrak, cormacuo m. 1.1 ct. 139 3akoHa 0 0aHKPOTCTBE B TCUCHUE MeCsIIa C
JaThl OKOHYaHUS WHBEHTAPU3AIlUM WIA OLECHKUM UMYIIEeCTBa JIOJDKHUKA
KOHKYPCHBIA YNPAaBISIOMUN JTOJKEH MPEIOCTaBUTh COOpaHHUIO KPEIUTOPOB
WU B KOMUTET KPEAUTOPOB JJIsI UX YTBEPXKICHUS MUCbMEHHOE MPEJIOKEHUE O
NpOJaxe UMYIIECTBA JOJKHUKA.

Ecnu cobGpanue kpeauTopoB UM KOMUTET KPEIUTOPOB B TECUCHHE JIBYX
MECAIIEB HE YTBEPXKJAIOT JaHHOE TMpEAJioKeHue, 3aKOH O OaHKPOTCTBE
MpEeNOCTaBIIET KOHKYPCHOMY YIPABISIOIIEMY MMPaBO MepeaaTh JaHHBIA CIIOP
Ha pacCMOTpEeHUE B apOuTpaxkHblil cya. Takum o0paszom, 3aKOHOJATEJIEM
NpEeAyCMOTPEH BapuUaHT pa3pelieHus pa3HOrjIacuil, KOTOpPhIE MOTYT
BO3HUKHYTh MEXIy KOHKYPCHBIM YIIPaBISIONIUM M COOpaHUEM KPEIUTOPOB
(KOMUTETOM KpPEIUTOPOB) MO BOIMPOCY COTJIACOBAaHUSA TMOPSAAKA NPOJaXKHU
MMYIleCTBA A0JDKHUKA. [1o pe3ysibTaTaM paccMOTpEHUS NAaHHBIX pa3HOrJIacHi
apOUTP@XHBIM CyJl NPUHUMAET OJHO W3 CICAYIONMX peleHuit: oo
YTBEPKJAET MOPAI0K, CPOKU M YCIOBUS MPOJaXKH UMYIIECTBA, TP EII0KESHHBIC
KOHKYPCHBIM YIPABISIOMUM; JIUOO OTCTPAHAET KOHKYPCHOTO YIPaBISIOIIETO

OT UCIIOJIHEHHUS CBOUX 00S3aHHOCTE.

! I'op6ynosa JI.B., Ky3nenos C.A. HekoTopsle BOMpOCHl MPOJAXH HMYIIECTBA JODKHUKA B
X0Jle KOHKypcHoro rpousBojicTBa // IlpaBo u sxonomuka. 2016. Ne 10. C.45
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Eciun B X0/J€e KOHKYpPCHOTrO MPOM3BOJCTBA BO3HUKAIOT T€ WM HUHBIC
00CTOSITeNIHCTBA, CIIOCOOCTBYIONINE U3MEHEHUIO MTOPSIKA, CPOKOB UM YCIIOBUN
NpOAAKU MMYIIECTBA JOJDKHUKA, KOHKYPCHBIM YIPaBISIOMUMI BHOBL 00s13aH
NpPEACTaBUTh COOpaHUI0 KPEIUTOPOB WIM B KOMUTET KPEAUTOPOB JUid
YTBEPXKJICHUS COOTBETCTBYIONIME MPEATOKEHUSI OTHOCHUTEIbHO YKa3aHHbBIX
BBIIIIE U3MEHEHU . 3aKOH HE KOHKPETU3UPYET HU CaMU OOCTOSITEJIbCTBA, HU UX
XapakTep, OCTABIISASA ATO HA YCMOTPEHHUE KOHKYPCHOI'O YITPaBIISIOLIETO.

NmytiecTBO AOKHUKA MOKET BBICTABJIATHCS Ha MPOJAXy KakK HEJIUKOM,
TaK M 1O 4YacTsM. 3aKOH JMIIb B HECKOJIBKUX CIy4asX OrpaHUYMBACT
KOHKYPCHOIO ympasistomero. Tak, B ciydae nIpogaxu UMYIIECTBA JOJKHUKA
— cyOBEKTa €CTEeCTBEHHOW MOHOIIOJIMY 3aKOH yCTaHaBIMBAeT B a03. 2 m. 1 cT.
201 3akoHa 0 OAHKPOTCTBE MPABUJIO, B COOTBETCTBUU C KOTOPHIM «AMYILECTBO
JOJDKHUKA, HETMOCPENCTBEHHO HCIOJb3yeMOe [IJIsl TMPOU3BOACTBA U (WJIH)
peanuzanuu TOBapoB (paboT, yCIYr) B YCJOBHUSX €CTECTBEHHONW MOHOMOJMH,
BBICTABJISIETCSI HA TOPTH €AUHBIM JJOTOM.

Kpome Ttoro, 3akoHomatens 3akpenuia B a03. 2 m.l cr. 179 3akona o
OaHKPOTCTBE TMOJIOKEHUE, B COOTBETCTBUM C KOTOPBIM «ECIH MpEANpHUITHE
JTOJDKHUKA - CEJbCKOXO3SMCTBEHHOW OpraHu3aiMu He ObLJIO MpOoJaHO Ha
TOprax, apOUTPaXHbIM Y PABISIONIMA JTOJDKEH BBICTABUTH HAa TOPTU €UHBIM
JJOTOM MMYIIECTBO JOJDKHUKA CEJIbCKOXO3SIMCTBEHHONW OpraHU3aluu, KOTOPOE
UCIIOJIB3YETCS B LIEJISIX MPOU3BOJACTBA CEJIbCKOXO035MCTBEHHON MPOIYKIMH, €€
XpaHeHHUs, nepepabOTKH, peaau3aumn.

B octanpHbIx ciydasx 3akOH 0 OAHKPOTCTBE OCTaBISIET STOT BOMPOC HA
YCMOTPEHME  KOHKYPCHOTO  YIPaBISIOIIETO, noJjlarasicb ~ Ha  €ro
JT0OpPOCOBECTHOCTh M Pa3yMHOCTb. CTOUT MPEANOJIOKUTH, YTO KOHKYPCHBIH
VIOPABISIOMMUA W KPEOAUTOPbl B KaXJAOW  KOHKPETHOM  CUTyalUu
CaMOCTOSATEJIbHO PEMIAIOT 3TOT BOIIPOC B 3aBUCUMOCTH OT TOTO, KaKas Mpojaxa
MPUHECET HauOOJIbIIee KOJIUYECTBO JICHEKHBIX CPEJICTB B KOHKYPCHYIO Maccy.
Bo3MoxHO, penieHne o nmpoaaxe MMyIIeCTBA LIEJIUKOM OoJiee 11eJecoo0pa3Ho B

CUTyallM{, MPU KOTOPOW BCE HMMYUIECTBO AOJDKHHUKA MPEACTaBIsET cOOOM
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LEJIOCTHBIM MMYIIECTBEHHbIH KOMIIEKC. OMHAKO HAa MPAaKTHUKE Ja’Ke€ B 3TOM
Cclly4yae HUMYIIECTBO MNPOAAECTCS IO YaCTSAM BBUAY, HAIPUMEP, KEIAHUSA
nokymnaTejielt pa3apoOuTh OH3HEC MOJDKHUKA- KOHKYpeHTa JuM00 MO HHBIM
MpUYUHAaM.

Opranu3aTopoM TOProB M0 MPpoJaxe UMYIIECTBA JODKHUKA MOKET ObITh
aub0 caM  KOHKYPCHBIM  ympaBisilolui, JUOO  clelnuain3upoBaHHAs
OpTaHW3aIMs, KOTOPYI0 OH TPHBJICKAET Ha OCHOBAHHU PEIICHHUS COOpaHus
KpPEAUTOPOB WJIA KOMHUTETa KpPEAUTOPOB M KOTOpas He JOJHKHAa OBITh
3aUHTEPECOBAHHBIM JIUIIOM B OTHOIIIEHUH JI0JDKHUKA, KPEAUTOPOB JIMOO CaMOTO
KOHKYPCHOro  ympapisiromero. Omnata  ycayr — cHelHald3upOBaHHOU
OpraHu3alMu OCYUIECTBJIAETCA 3a CUYET UMYyLlecTBAa JNOLKHUKA. HMmeHHO
IIO3TOMY 10 3aKIIOYEHHUS JOTOBOpPa CO CIEHUAJM3UPOBAHHOM OpraHM3alMen
HEOOXOJAMMO TOJYyYEHHE CcoIJiacusi Ha 9T0 KpeautopoB. [lonoxenwus,
coJiepKaiiuecss B pa3nudHbiX NyHKTax cr. 110 3akoHa o OaHKpPOTCTBE,
BO3J1araloT Ha OpPraH1u3aTopa TOProB ciaeayrmue QyHKIH:

- onyOJMKOBBIBATh U Pa3MEIIaTh COOOIIEHUS O MPOJIAKE UMYIIIECTBA U

-COO0OILIEHNE O pe3yJIbTaTax MPOBEAEHUS TOPIOB;

- IPUHUMATh 3asBKU HA y4aCTUE B TOPrax;

- o0ecrneunTh paBHBIN TOCTYI BCEX JIMI] K YYaCTHIO B TOPrax, B TOM YUCIIE K
nH(popMaIu 0 MPOBEICHUN TOPTOB;

- 3aKJII0YATh C 3asBUTEJIEM JIOTOBOPHI O 3aJ1aTKE;

- OMPENEIISATh YYaCTHUKOB TOPTOB;

- OCYUIECTBJISITh IIPOBEICHUE TOPrOB B CIIy4ae HCHOJIB30BAHUS OTKPBITOU
(dbopMBI TIPEICTABICHUSI PEIOKEHUHN O IIEHE UMYIIIECTBA;

AJTOpUTM OpOLEAYPHI MPOJAKU UMYIIECTBA JOJLKHUKA.

[IpeacraBnsieTcsi, 4To aHaNMM3 AAHHBIX (GYHKIWNA OpraHu3aTopa TOPrOB H
WHBIX TIOJOKEHUM 3akoHa O OaHKPOTCTBE IIO3BOJISIET BBICTPOUTH QJITOPUTM
MpoIeAypbl TPOJAXH HUMYIIECTBA JOJDKHMKA. WTak, paccMoTpum ero Ooliee
noapo6Ho. [y sToro mpennaraeM paszienuTh caMy TpOoLeaypy Ha TPU CTaIuu:

MNOATOTOBUTCIIbHYIO, OCHOBHYIO U 3aKIIIOYHUTCIIbHYIO.
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Ha nepBoii craguu npoaakm MUMYLIECTBA JIOJDKHHKA OPraHU3aTop TOPIOB
OCYILECTBISIET PAJl MOATOTOBUTENBHBIX MEPONPHUATHH, ) (PEeKTHBHOE MPOBEICHUE
KOTOPBIX MO3BOJISIET BIIOCIEACTBUH IIEPEUTH HEMTOCPEACTBEHHO K CAMUM TOPIaM.

B cooTBeTcTBHM C JIEraJbHbIMU MOJIOKEHUSMHU 3aKOHA O OAHKPOTCTBE 3a
UCKJIIFOYEHUEM psiia TPSMO OrOBOPEHHBIX 3aKOHOJATENIEM CIIYy4aeB IIPOJaXKa
MMYILECTBA JIOJKHUKA OCYIIECTBIISIETCS IIYTEM MPOBEAEHUS OTKPBITHIX TOPros. B
Clly4asiX, ONPENEICHHBIX 3aKOHOJATEJIEM B KadyeCTBE MCKIIOYUTENbHBIX (IIPU
npojaxe OOBEKTOB TPAXKIAHCKUX TIpaB, B OTHONIEHUH OOOPOTOCIIOCOOHOCTH
KOTOPBIX BBEJEHbI OTPAaHUYEHHMSI), TOPTU MOTYT MPOXOJUTH B 3aKPBITOM PEKUME,
IpU 3TOM B TAaKUX TOPrax NPHUHUMAKOT YYacTHUE TOJBKO JHMIA, KOTOpBIE B
COOTBETCTBUM C (heJiepajbHbIM 3aKOHOM MOTYT MMETh B COOCTBEHHOCTH WJIM Ha
WHOM BEIIHOM IpaBe MOA00OHOE UMYIIECTBO.

Ha paccmarpuBaemoii cTagiuyM OpPraHM3aTOp TOPIOB  3aKIIOYaET C
Y4YaCTHUKAMHU TOPrOB JOTOBOPHI O 3aaaTke. B coorBercTBum ¢ 1. 1 cT. 380 'K PD
3alaTKOM  NpU3HaeTcs  JEHEeXXHas  CyMMa,  BbllaBaeMas  OJHOM W3
JIOTOBApUBAIOIINUXCA CTOPOH B CUET NPUYHUTAOIMIMXCA C HEe IO JIOrOBOPY
IlaTexxXe Apyrod CTOPOHE, B JI0KA3aTENbCTBO 3aKJIIOYEHHUS JIOTOBOpa U B
obecnieyeHre ero ucrosHeHus. O4eBUAHO, YTO 3aKOHOJATENb PacCMaTpPHUBAET B
KAueCTBE 3a/1aTKa TOJIBKO JEHEXHYI0 cymMmMy. O.A. benseBa NTpuBOOUT IPUMED U3
CyJe0HOM apOUTpaXHOW MPAKTUKU KOTJa MpHU MpoJake MMYIIECTBA JOJKHUKA B
KayecTBe 3a/1aTka MoOequTeNIeM TOProB ObLIIM BHECEHBI HE JICHEXKHbBIE CPEJCTBA, a
Bekcens. Cyapl TEpBOM W aneUISILMOHHOM WHCTAHIMKA TOCYUTANIA, YTO
00s13aTeNbCTBA MOKYMATENs BBIMOJHEHBI HAJIEKAMM 00pa3oM BBHY TOTO, YTO
neHHas Oymara B cootBeTcTBuH co cT. 143 I'TIK P® sBusieTcst cpeacTBoM miiarexa
npu Oe3HaAIMYHON (QopMe AeHeKHOro odOpameHus. OgHaKo CyJ KacCallMOHHOM
MHCTAHIIMA OTMEHMUJI MPEAIIECTBYIOIINE Cy1eOHbIE aKThl, OTMETUB MPH 3TOM, YTO
M0 CMBICITY TPaXXAAHCKOTO 3aKOHOJATENbCTBA JIMIIb JEHEXKHbIE CPEICTBA MOTYT
ABJIATBCS TPEIMETOM 3ajaTka. Takum oOpa3oM, CHUTyalMs, KOrJa 3aJlaToOK
BHOCHUTCSI HEIECHEXKHBIMU CpPEACTBAMHM, MOXET ObITh MpHU3HAHA MPOLEAYPHBIM

HapylICHUEM IIPOBEJICHUS TOPIOB, a «HEHaJUIekamas (popMa BHECEHUS 3aJlaTKa
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OpraHu3aToOp  TOPrOB  MOXET  CTaThb  OCHOBAHWMEM  TMPU3HAHUA  HX
HEJICWCTBUTEIBLHBIMU IO UCKY 3aMHTEPECOBAHHOTO JIHIa». OIHOBPEMEHHO C ATUM
CY/IbI MOTYT MOCUYUTATH HelEeIeco00pa3HbIM pU3HaAHUE TOPTOB
HEJICHCTBUTEIBLHBIMA B TOM CIIy4ae, €CJIM BHECEHHWE 3aJaTKa B BHJIE BEKCENSl HE
ObLJIO TMPHU3HAHO CYIIECTBEHHBIM HApyIICHUEM W HE TMOBIUSJIO HAa pe3yJbTar
TOPrOB, B TOM 4YHCJI€ B Clly4ae, KOTJla «HEJCHEKHBIA 3aJaToK» ObUT BHECEH
YYaCTHHUKOM TOPTOB, HE OJIEP’KAaBIIMM BIIOCIECACTBUM M0oOenbl. HBIMU clioBaMH,
BHECEHHME YYAaCTHUKOM TOPIOB B KayeCTBE OOECIEUYEHHsS] CBOEH 3asBKU BEKCENsS
ABJISIETCA HapylIeHWEeM TpeOOBaHWM K TMPOBEJCHUIO TOProB, OJHAKO TaKoe
HapylIeHUE B HEKOTOPBIX CIIy4asix HE SIBISAETCS JOCTATOYHBIM JUIsl TPU3HAHUS
TaKuX TOProB HEAEHCTBUTEIbHBIMHU.

Hepenko apOuTpakHbie yHpaBisiONIME HapylIalOT TpeOoBaHUSA K
MPOBEICHUIO TOPrOB K IMpUMEpPY apOuTpakHas TMpaKTHKA, HaWJIEHHAas MHOM,
paccMaTpuBaeT HapylleHUE IIpaBa Ha ydacThue B Toprax. B pamkax pgema o
oankporctBe 3A0 «Jlopmamy A76-3296/20221 3asButenb B paMKax HpOIETyphI
6ankporcTBa B oTHOIIeHUU 3A0 «Jlopmarn BbIONHIET GYHKIIUA OpraHU3aTOpa
TOPIroB MO pealn3alri KOHKYPCHOW Macchl JobkHUKA. Pemennem Y®OAC no
UYensOunckoit obmactu 1o xanode Ne 074/10/18.1-3145/2020: XKanoba bayruna
[LIT. (Bx. Ne 18487 ot 25.12.2020 rona) Ha aeiictBus (0e31eiicTBHIE) OpraHu3zaTopa
toproB Omunoit A.Ml. mpu mnpoBeaeHHH TOProBoM Tmpoleaypbl B (opme
ayKIIMoHa 1o npojaaxe umyiiectBa nopkHuka 3A0 «JOPMAI» (coobmienue o
npoBeneHuu ToproB Ne 5492384 ot 20.09.2020 roma, JIOT Ne 3) (manmee Topru)
npu3HaHa 000CHOBAHHOM.

[Ipy3HaHHO HanuMuue B JEUCTBUSAX OpPraHu3aTopa TOProB HAPYIICHUs
MOpsiIKa OpraHu3alid W TPOBEIACHUS TOProB, MPEAyCMOTPEHHBIX YacThio 12
cratbu 110 3akona o OGankporctBe. lIpenmucanue He BBIIABAIOCH, B CBS3U C
HaJMYUEeM 3aKJIOUCHHOTO Ha JaTy MPUHATHS PEIICHHS J0roBOpa KYIUIH-TIPOIaKU
c nobemutenem toproB. 09 nosiOpst 2018 roma coOpanuem kpeautopoB 3A0
«dopmam»  Ob10 yTBepkneHo Ilomokenwe Ne 5 o mopsiake, 0 cpokax u 00

YCIOBUSX peanu3aiuu HeaBrmkumoro umyuecrsa 3A0 «/lopmamy. [Tynkrom 1.10
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JAHHOTO pazfena npeaycMoTpeHo: «K ywacTuro B TOprax JomyCKaroTcs
[IpeTeHIeHTBI, CBOEBPEMEHHO TMOJABIIME 3asiBKYy Ha Yy4yacTHe B Toprax,
MPEICTaBUBIINE HAJIeKAKUM 00pa3oM opopMiIeHHbIE JOKYMEHTHI, 110 COCTABY U
COJICP’)KaHHIO  COOTBETCTBYIOIIME  YCIOBUSIM, YKa3aHHbIM B  HACTOSIIEM
[TonoxeHuu U BHECIIWE 3a/1aTOK HE MO3/IHEE J1aThl OKOHYAHUS MpPUEMa 3asBOK).
[Iynktom 1.14 panHOro pasjaena NpPEeAyCMOTPEHO: «llopsmok wu cpoku
NEPEUYUCIICHUS 3aJlaTKa OMPEICNAIOTCS COOOLIEHHEM O MpoAake HMMYILECTBAa U
JOTOBOPOM O  3ajaTke,  3akiodaeMbiM  OpraHu3atopoM  TOProB €
3auHTepecoBaHHbIM ~ JuiioM  (IIperenaentom). Puck  HECBOEBPEMEHHOTO
3aUMCIICHUSI CYMMBI 3aJlaTKa Ha CUYeT, YKa3aHHBIA B COOOIICHHH O MPOJaXKe
umyItecTBa, HeceT [IperenneHT». KOHKYpPCHBIM yIpaBISIONIMM ObLTH pa3MeIleHbI
coobmennss Ha ED®PCH u B razere «Kommepcants». [laHHble cooOlIeHHsS B
COOTBETCTBUU c TtpeboBanusMu cT. 110 D3 «O HECOCTOATEIHLHOCTH
(6aHKPOTCTBE) COAEPKAIU CIICTYIONINE CBECHNUS:

- CBEJEHUSI O TMPEANPHUATHH, €r0 COCTaBE, XapaKTEPUCTHKAX, OIMHCAHUE
NPEANPUATUS, IOPSAIOK O3HAKOMIIEHUS C MPEAIPUATHEM;

- cBeneHuss o (¢opMe MpoBeAECHHS TOpProB u (Gopme MpeAcTaBICHUS
MPEIOKEHHUN O LIEHE MPENPUSITHS;

- TpeOOBaHUS K YYaCTHHKaM TOPIOB B CJydae, €ClId MPOBOJSATCS 3aKPHITHIC
TOPTH;

- YCJIOBHSI KOHKYpCa B ClIydae MPOBEJACHUSI TOProB B (opMe KOHKYpCa;

- TOPSJIOK, MECTO, CPOK W BpEMsl MPEJCTABICHUS 3asBOK HA y4acTUE B
TOprax M MPeIOKEHHUM O IIeHe MPEeANpHUsATUs (JaThl M BpeMs Hadajaa U OKOHYaHUS
MPEACTABIICHUS YKAa3aHHBIX 3aBOK U MPEJI0KEHUH. B cityyae mpoBeaeHust TOpro
M0 MpoAaXe MPEANPHUATUSI C UCIOJB30BAHUEM OTKPBITON (POpMBI Mpe/icTaBICHUS
NPEUVIOKEHU O 1EHe MPEANnpusTUs BpeMsl OKOHYAHHS MPEJICTABICHUS
MPEIOKEHUI HE YKa3bhIBAETCSA);

- mopsaoK OoGOPMIICHUSI y4acTHsi B TOprax, MEpeueHb MNPEICTABISIEMbIX

Y4aCTHUKaMH TOProB JOKYMCHTOB U Tpe60BaHI/I$I K UX O(l)OpMJ'ICHI/IIO;
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- pa3mep 3a7aTKa, CPOKH U MOPSJO0K BHECEHUS 3a/1aTKa, PEKBU3UTHI CUETOB,
Ha KOTOPbIE BHOCUTCS 3aJaTOK;

-HavyaJIbHAs LIEHA NMPOAAKU IPEANPUITHUS;

- BEJIMYMHA IOBBIIIEHUS HAYAJBbHOM LIEHBI NPOJaXHu npeanpusatus (''mar
ayKIuoHa'") B ciydyae MCIOJIb30BaHUS OTKPHITON (HDOPMBI MOJAUYU MPEJIOKEHUN O
L[EHE MPEPUATHS;

- IOPSAJIOK U KPUTEPUH BBISIBIICHUS TOOCAUTEIISI TOPTOB;

- J1aTa, BpEMs U MECTO MOABECHHUSI PE3YJIbTATOB TOPTOB;

- IOPSAZIOK U CPOK 3aKIIFOUEHUS JOTOBOPA KYILTU-NPOAAXKH IPEANPUITHUS;

- CPOKH IIATEXKEM, pEKBU3UTHI CYETOB, HA KOTOPbIE BHOCSITCS TIJIATEKU;

- CBeJieHUsI 00 oOpraHu3zaTtope TOpProB, €ro IOYTOBBIA ajpec, ajapec
AJIEKTPOHHOM MOYTHI, HOMEpP KOHTAakTHOro TejedoHa. JlaToil BHeceHMs 3ajaTka
CUMTAETCs JaTa 3a4MCIICHUs JICHEXKHBIX CPENCTB (3aJaTKa) Ha BbIIICYKa3aHHbBIN
pacueTHbli cuer». «K yuactTMiO B TOprax JIONYCKAalOTCS  3asBUTEIH,
MpEJACTABUBIINE 3asIBKM HA YYaCTHUE B TOPrax W MpujaraeéMble K HUM JOKYMEHTHI,
KOTOpbIE  COOTBETCTBYIOT  TpPeOOBAHMSIM,  YCTAHOBJICHHBIM  HACTOSIIUM
denepaibHBIM 3aKOHOM M YKa3aHHBIM B COOOIIIEHUH O MMPOBEICHUHN TOPTOBY.

[Tonatenem >xamoObr  bayrtuneim ILII. 3asBka Obuta mpencraBiieHa B
MOCIeIHNN AeHb npuema 3asBok — 15.12.2020 roxa B 23.42.35 1m0 MOCKOBCKOMY
BpeMeHU. K 3asiBke ObUIH MPUITIOKEHBI CIIETYIONINE TOKYMEHTHI:

- KOMUS MacropTa 3asiBUTEIIS

- nokymeHT WORD, conepsxamuii cBeleHHsI O IIIATEXE CO CTAaTyCOM «Ha
obpaboTke», nmata U Bpems rmiarexxka — 15.12.2020 roma B 22.42.50. (maHHBII
JIOKYMEHT HH SIBIISJICS OAHKOBCKHM JTOKYMEHTOM, HH MMEJI OTMETOK OaHka 00
ucnogHenun). Mcxons u3 BeIMHMCKUA co crnernuainbHoro cueta 3A0 «Jlopmar»
3aJ1IaTOK OT 3asBHUTENS KaloObl moctymui 16 nexadpst 2020 roma, TO €cTh mocie
naThl OKOHYaHWs mnpuema 3asBok nmo JIOTy Ne 3, yro siBnsiercsa Oe3yClOBHBIM
OCHOBaHHEM ISl OTKa3a B JOMYCKE JTAHHOTO JIMIA K Yy4acTHIO B TOprax, Tak Kak
3asiBka baytuna I1.I1. B yacTu yruiatel 3ajjaTka HE COOTBETCTBOBAIA TPEOOBAHUSAM

O IMPOBCACHNU TOPTOB, YKAa3aHHLIM B COO6H.[€HI/I$IX O MMPOBCACHNHA TOPTOB.
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B IIporokone Ne 58571-OAO®/3 006 onpeneneHund y4acTHUKOB TOPTOB C
OTKPBITON (OpMOIl TpeacTaBiICHUS MPEAIOKEHUNH O 1eHEe B (OpME OTKPBITOTO
aykiuoHa 1o mpogaxe mmymectBa 3AO «/lopmam»  ykazano: baymuwu [lasen
llagnosuu . 3asBUTENb NPEACTABUII 3aABKY HA Y4aCTHE B TOPrax M MpUJIaraeMble K
HEll JOKYMEHTBI, HE COOTBETCTBYIOIIME TPEOOBAHUSAM 3aKOHOAATENbCTBA U
Coo01ieHns 0 MPOBEACHUM TOPTOB MO MPOJAAKE UMYIIECTBA B yCTaHOBJICHHBIN
Coo01ieHreM o0 MPOBEICHUU TOPTOB IO MPOJaXe UMYIecTBa Cpok. OpraHuzaTop
TOProB IOCPEACTBOM IPOrpaMMHO-ANIApPaTHBIX CPEICTB cailta (opmupyer
IPOTOKOJI 00 OMNpEAEICeHMH YYaCTHUKOB TOPIOB HE IMO3]IHEE MATU KaJEHIAPHBIX
JHEH TOociie OKOHYaHUs CpPOKa IMPEIACTABIEHUS 3asABOK HA y4acTHE B TOprax M
HANpaB/IieT YKa3aHHbIM TPOTOKON B (QopMe 3BJIEKTPOHHOTO COOOIEHUS,
MOANMUCAHHOTO  KBATM(DPUIIMPOBAHHON JJIEKTPOHHOM MOJIMUCHIO, OMNEpaTopy
NIEKTPOHHOM IUIOIIAJKU B JE€Hb ero noanucanus. OIHAKO KOHKYPCHOMY
YOPABISIIONIEMY OBUIO OTKAa3aHO B YJOBJIETBOPEHHMH 3asBJIICHHUS O MpPU3HAHUU
pElIeHUs] aHTUMOHOIIOJIBHOTO OpraHa HE3aKOHHBIM W MpPU3HAIU JCHCTBUSA
HE3aKOHHBIMH.

Ha BTOpO#l crammm OpraHu3aTtop TOPrOB OCYIIECTBISIET MEPONPUSITHUS
HEIOCPEICTBEHHO 10 MPOJIAYKE UMYILECTBA JTOJDKHHKA.

B Hacrosiee BpeMs corjacHo oOuieMy MNpaBUIIy MMYIIECTBO JOJDKHUKA
POJAETCS TOCPEACTBOM TNPOBEJIECHUS TOProB. DTO OOYCJIOBJIEHO, B TMEPBYIO
ouepenb, TEM, YTO HMMEHHO TaKOW MOPSAOK MNPOAaXH HMYIIECTBA JOJDKHHUKA
MO3BOJISIET 00ECIIEYUTh ONTUMAIIBHYIO COCTA3aTEIbHOCTh MOKYNaTeNe, a MOTOMY
MaKCUMaJIbHO COOTBETCTBYET LEJsIM pealu3aluyd KOHKYPCHOM Macchel, a,
CJIEI0BATEIbHO, U KOHKYPCHOI'O MPOU3BOJICTBA B LIeJIOM. Beb MNMEHHO NpU TaKou
dbopme mpoAaku MMYLIECTBA JTOJDKHHMKA MMEETCS OOJbIIE IIAaHCOB HAa TO, 4YTO
Oyzer ompezaeneHa HauOoJsiee BBICOKash IIeHa OOBEKTa, BXOMSIIEIO B COCTaB
KOHKYPCHOM MAacChl W BBICTaBJIEHHOro Ha Topru. OmHoBpemeHHO ¢ 3tum JIL.H.
HoBocenoBa ykaspiBaeT Ha TO, YTO IMPAaBWIO O NPOJAXKE MUMYLIECTBA C TOPrOB

UMEET U JIPYTYI0 CTOPOHY: «OpraHu3alusi TOPTroB TPeOyeT OMpenesIeHHbIX 3aTparT;
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IIPY HE3HAYUTEIIBHOM Pa3Mepe BBIPYYAEMbIX OT MPOJAXKHU CPEICTB UCIIOJIb30BAHUE
MOJOGHOr0 MEXaHH3Ma JIMIICHO CMBICTY .

B0o3MOXHO, WMEHHO TMOATOMY 3aKOHOAATENb TIO3BOJISET OCYLIECTBUTH
IpoAaKy UMYIIECTBA OJDKHUKA O3 MPOBEICHUS] TOPTroB, OMpeNeysis JUIIb OJUH
CIUHCTBEHHBIN ciyuyail. Takod 0coOBIM MOPSAIOK MPOJAXKH MPETYCMOTPEH IS
UMYIIECTBA JOJDKHUKA, OalaHcoBas CTOMMOCTh KOTOPOTO Ha TMOCJEIHION
OTYETHYIO AaTy /10 JaThl OTKPBITHS KOHKYPCHOTO IIPOU3BOJCTBA COCTABIISAET MEHEE
cTa Thicad pyOneil. Takoe MMyIIECTBO MPOJAETCS B MOPSAKE, YCTAaHOBJICHHOM
perieHreM coOpaHusi KpeIUTOPOB UM KOMUTETa KpeauTopoB. To ecTh coOpaHue
KPEIUTOPOB WA KOMHUTET KpPEIUTOPOB MOXKET YCTAHOBUTH IOPANOK, B
COOTBETCTBHUM C KOTOPBIM TaKO€ HMYLIECTBO OyJeT HpoAaHo 0e3 IpOBEIACHUS
TOProB IO LIEHE, COOTBETCTBYIOIIEH €ro 0aJaHCOBOM CTOMMOCTH Ha IOCJEIHIOI0
OTYETHYIO Jary. JlaHHas HOpPMa BBI3BIBAET HEKYI0 HEONPEACIICHHOCTh: BCE
MMYLIECTBO JTOJDKHUKA WIIA €Tr0 OTHEJbHBIE YacTHU JOJDKHBI CTOMTHh MEHEE CTa
ThICSY pyOseit? CTOUT OTMETUTh, YTO CyneOHas MpaKTHUKa MollIa MO BTOPOMY
IyTH.

Boeicumii Apoutpaxusiii Cyn Poccuiickoit denepanuu NOSICHWIL, YTO MO
OaTaHCOBOM CTOMMOCTBIO HMMYIIECTBA, KOTOPOE MOXKET OBITh MpoaaHo 0e3
IIPOBENICHUS TOPTOB, MOJIPA3yMEBAETCS CTOUMOCTh OOBEKTA M0 OTAEIBbHOM CIEIKE,
a HE COBOKYyNHas CTOMMOCTb MMYILECTBA JOJUKHHMKA. JIMIIb B TOM cily4yae, Korja
3aKJII0YalOTCA J1BE U 00Jiee B3aUMOCBsI3aHHBIE CICNIKH, U UX CyMMapHasi CTOUMOCTD
MPEBBIIIAET MPEAEI B CTO ThICAY pyOIieid, HEOOXOAUMO MPOBEACHHUE TOPTOB.

Ha w™mo#t B3risn, Hanuuwe mnoJ00HOW HOPMBI BCE K€ HMEET OOoJbIle
NO3UTHUBHBIX MOMEHTOB, HEXENTU OTpularenbHbIX. [IpakTHuecku B r000H
CUTyallU 3aWHTEPECOBAHHBIC JIMIIA MOTYT TBITAThCS HAWUTH KaKOW-110O0
«00XO/IHOM MyTh». 31€Ch &Ke HEe CTOUT 3a0BIBaTh O TOM, YTO TOPTHU - 3TO JOBOJIHHO

BanaTHBIﬁ MCXaHHU3M IIpPOoAaXHW HMYHICCTBA AOJDKHHMKA, W OpraHu3alus,

! Hosocenosa JI.A. VcTynka TpeGOBaHHS B MPOLECCE HECOCTOSTENBHOCTH // ApOHTpakHAs
npaktuka. 2013 Ne9. C.3
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HaIlpyuMep, ayKIMOHa Ul YaCTH MUMYILECTBA JOJLKHUKA MOXKET CTaTh, OYEBUIHO,
HEIEJIECO00Pa3HOM.

IlepeiineM HENOCPEACTBEHHO K MPOLEAYpE MPOJAXKHU UMYILECTBA C TOPIOB.
Ananu3 3akoHa 0 GaHKPOTCTBE TOCJEe BHECEHHs B Hero m3menenuid B 2008 roxy
IIO3BOJISIET TOBOPUTH O TPEXCTATAWWHON Ipojaxe. MIMyImecTBO BBICTaBISETCS Ha
nepeble  TOpru. Eciam uMymecTBO HE NpPOJAeTCss HAa JTUX TOPrax, OHO
BBICTABIJISIETCS HA MPOJAXY €IIE JBa pa3a: Ha IMOBTOPHBIX TOPrax M MOCPEACTBOM
nyOJIMYHOTO NpeUIoKeHNs. PaccMOTpuM 3TOT nops 10K 060j1ee JeTaIbHO.

Kak yxe ObUIO OTMEUEHO paHee, aHaIM3 MNoJIokeHUuH cT. 132 3akoHa o
OAaHKpPOTCTBE MO3BOJISIET YTBEPKAaTh, UTO UMYILECTBO JOJKHUKA, COCTABIIAIOIIEE
KOHKYPCHYIO MaccCy, B paMKax KOHKYpPCHOI'O IIPOU3BOJICTBA IPOJAETCs HA TOPrax B
dopme aykKimoHa. AYKIIMOH MMEET MECTO B TOM CJIy4ae, €ClMd B OTHOIICHHH
OTYYXJA€MOI0 HMYILECTBAa IOKYyNaTelb HE JOJDKEH BBINOJHATh KaKUX-THOO
yCIIOBHU. BBIMTpaBIlM ayKIIMOH MPU3HAETCS YUYACTHHK, NMPEIIOKUBIIUNN Hanboee
BBICOKYIO IIEHY 32 ITPOAABAEMOE UMYIIIECTBO.

BaxxHpIM MeponpusATHEM Ha JAHHOM CTaJuyd MPOJAXH HMYILECTBA
JOJDKHUKA, O€3yCIOBHO, SIBJIIETCS YCTAaHOBJICHHE HA4YaJIbHOW MPOJAKHON IIEHBI
OTUyXJaeMoro wumymecrsa. OrnpeneneHue Ha4YaJIbHOM IMPOJAKHOM  LEHBI
HETMOCPEACTBEHHO CBSI3aHO C YCTAHOBJICHMEM psAa APYTUMX YCIOBUM NPOBENCHUS
ToproB. Tak, IMEHHO UCXOAs W3 HAYaJIbHOW MPOMAXKHOW LEHBI, OMPEACISIOTCS
CyMMa BHOCHMOIO 3aJaTKa M BEJIMYMHA IOBBIIIEHUS HauyalbHOM IIEHbI («IIara
aykiuoHa»). Takas 1eHa ompenensieTcss pelieHueM coOpaHusi KpeIUTOPOB WITU
KOMUTETA KPEIUTOPOB C YYETOM PBIHOYHOW CTOMMOCTH MMYLIECTBA M3 COCTaBa
KOHKYPCHOM MaccChl, YKa3aHHOW B OTYETE OLICHINMKA, B TOM CIly4dae, €CJIA OLIEHKa
POBOJMIACH MO TPEOOBAHUIO KOHKYPCHOTO KpPEIUTOpa WA YINOTHOMOYEHHOTO
oprasa.

Tpetbeil craguell mpoJaKu UMYILECTBA JIOJDKHUKA, KaK yKe ObUIO yKa3aHo
BBIIIIE, SIBJISIETCSl €ro MpoAaka MOCPEACTBOM MyOiau4HOro mpeioxenus. K nei
OpraHu3aToOp TOPIOB IIEPEXOAUT B CiIydae: €CJIM IIOBTOPHBIE TOPrM HE

COCTOATIHUCH,E€CIIM AOIrOBOP KYIUIM-TIPOJAXH HE OBLII 3aKJIFOYEH C CAUHCTBCHHBIM
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YYaCTHUKOM;ECJIM JIOTOBOP KYIUIM-TIPOJaXH HE ObLI 3aKJII0YEH MO pe3yibTaTaM
MOBTOPHBIX TOPrOB.

[Ipu >TOM CTOMT OTMETUTH, 4TO B M. 4 cT. 139 3akoHa 0 OaHKPOTCTBE
nyOJUYHOE MPENIOKEHUE TMO3UIIMOHUPOBAHO KaK Pa3HOBUIHOCTH TOProB, a U3
aHaIM3a YKa3aHHOM HOPMBI IIpaBa YCMaTpUBAETCsS PaCHpOCTPAHEHUE HA TOPIH B
BUJE NyOIMYHOTO TpeIokeHus mojoxeHuit crareir 110, 111 3akona o
OaHKpPOTCTBE, B TOM 4YHUCJIE€ W O TNOpAIKE MpoBeAeHUs Topro. Ha 3t1o
00CTOATENBCTBO HE pa3 oOpallajii BHUMAHHUE U Cy/eOHbIE OpPraHbl, B YaCTHOCTH
YerBepThlil apOUTPaXKHBIN aNeUISILIMOHHBIN ¢y B cBoeM llocTaHoBieHnu no aeny
Ne A19-21590/2012211.

CTOUT OTMETUTH, UTO Ha CTAUU MYOJIUYHOTO MPENIOKEHUS OPraHU3aTOPhI
TOProB U KOHKYPCHBIE YIPABJISIOIIME 3a4acTyO0 JOIYCKAIOT MacCy OUIMOOK, 4TO
BJE€YET 3a cOoOON cyneOHble TSXKObI M, Kak CJIEACTBHE, IMPU3HAHUE TOPIOB
HEJICHCTBUTEIbHBIMHU.

B xauecTBe 0AHOTO U3 MPUMEPOB TAKOM TAHKOBI MOXKHO MPUBECTH CYICOHBIM
npoiiecc, coctosiBimiicss B Kuposckoii obnactu212. 26 oktadps 2009 roma OO0
«T'anan» Obulo mpu3HaHo ApOuTpaxkHbIM cynoM KupoBckoil  oOnacTtu
HECOCTOSITENIbHBIM. B OTHOIIEHHMH JOKHHMKA OBUIO OTKPBITO KOHKYPCHOE
MPOU3BOJICTBO, B XOJ€ KOTOPOro OBUIO BBISBICHO CJEAYIOIIEE HMMYLIECTBO:
nomelnenue oduca miomaapo 101,2 kBagpaTHOro MeTpa. YKa3aHHOE UMYIIIECTBO
OBLJIO OlLIGHEHO He3aBUCUMBIM oreHimkoM B 2 300 000 pyGneit. Ilepsbie
NOBTOPHbIE  TOPrd  ObUIM  MpHU3HAHBI  HecocToABIIMMHCS.  OpranuzaTop
TOPIOBIIEpEIIE K CIEAYIOLEH CTaJuu TOProB - MyOJUYHOMY MpeasiokeHuto. B
CBS3M C OTUM Ha COOpaHMHM KpPEOUTOPOB, HAa KOTOPOM TPHUCYTCTBOBAIH
KOHKYPCHBIE KPEAUTOPHI C OOLIUM KOJUYECTBOM T'0JI0COB 34,8 MpoIeHTa OT Yyncia
BKJIFOUEHHBIX B peecTp TpeOOBaHUI KpeIUTOpOB, ObUIO NMPUHATO pELICHHE 00
yrBepxkaenun  [lonoxkeHus 0  MPOBEAEHUHM  MOCPEACTBOM  IYOJIMYHOTO
NPEeMJIOKEHHSI TPOAAKUA HMyIIecTBa JOODKHMKA. [lo pe3ynbraram TOpros

MOCPEJICTBOM ITyOJIMYHOTO TIPEIIOKEHHsI ObUT 3aKIIFOUEH JIOTOBOP KYTUIA-TIPOIAKU
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nomenieHus: ogpuca. CTOUMOCTh OOBEKTa HEABMKMMOCTH ObLIa ONpEeIcHa B
norosope B 760 000 pyOeii.

UYepes HEKOTOpOE BpeMsi K 00S13aHHOCTSIM KOHKYPCHOTO YHPABIIAIONIETO MO
PELICHUIO Cya MPUCTYIIWIO MHOE JUIO. HOBBIM ynpaBiArOmInii, TOCYUTAB, YTO
TOPTH MO MPOJAKE HMMYIIECTBA JOJDKHUKA MPOBEACHBI C HAPYUIEHHWEM 3aKOHA,
oOpatuicss B Cyl C 3asBJICHHEM O NPU3HAHUM HEACHCTBUTEIBHBIM JOTOBOpA
KyIUTA-TIpofaku nometieHus: opuca. Cyz, ucciaenoBaB MaTepHuaibl Jena, IpUIIes
K BBIBOJLY, UTO TOPTH MOCPEACTBOM MYOIMYHOTO MPEAJIONKEHUS OBbLIIN IIPOBEICHBI C
HapyILIEHUEM 3aKOHA, @ MMEHHO: MOPSAOK MPOJaXH UMYILECTBA TOHKHUKA ITyTEM
nyOIMYHOTO MPENJIOAKEHHUS He OBl COTJIacOBaH ¢ COOpaHueM KpeauTopos. Jlero B
TOM, 4TO COOpaHHE KPEAUTOPOB HE SBJSUIOCH MPABOMOYHBIM B cuiy M. 4 cT. 12
3akoHa O OaHKpPOTCTBE, MOCKOJbKY Ha HEM MPHUCYTCTBOBAJIIM KOHKYPCHBIE
KPEAUTOPHI U YIOJIHOMOYEHHBI OpraH, 00jaialoliue MEHEe MOJIOBUHBI TOJIOCOB
OT OOILIETO YKCa roJ0COB KOHKYPCHBIX KPEUTOPOB U YIIOJTHOMOYEHHBIX OPraHoB,
BKIIIOYEHHBIX B  peecTp TpeOoBaHui  KpeautopoB (34,8  mpoleHTa).
CrnenoBaTenbHO, Takoe peElIeHHE COOpaHUs KPEAUTOPOB IOMPOCTY HE HUMEIO
FOPUANYECKOMN CHUJIBI.

HavanpHas mpojakHas LieHa COIVIACHO MPOTOKOIY 00 MTOrax TOpros Oblia
ycraHoBieHa B pazmepe 1 035 000 py6neit. Bmecte ¢ Tem B cuiy n. 4 cr. 139
3akoHa O OaHKPOTCTBE JaHHAas LIEHAa JOJDKHA OBITh YCTAaHOBJIEHa B pa3Mepe
HAYaJIbHOW LIE€HBI, YKa3aHHOW B COOOILIEHUH O MpoJiaXKe UMYILECTBA JOKHUKA Ha
MOBTOPHBIX TOprax, uro cocrasiger 2 070 000 pyOnei.

OObsBIEHHE O TPOAAKE HEIBMKMMOTO HMMYIIECTBA MyTeM IyOIMYHOTO
NpEeUIOKEHHsI, JTaHHOe B razery '"KommepcaHTs', Takke HE COOTBETCTBOBAJIO
TpeOoBaHUSIM 3akoHa. B myOiukaiuu, B 4aCTHOCTH, HE ObUIM yKa3aHbl HadaibHas
IeHa TPOAAKH HWMYIIECTBA IMyTeM MyOJIMYHOTO TMPEAIOKCHHUS, BEIMYMHA
CHIW)KEHMS HAuyaJbHOM LEHbl MPOJAXXKH HMMYIIECTBA U CPOK, MO HCTEYECHUU

KOTOPOIo MoCJICAOBATCIIbHO CHUKACTCS LICHA.
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Cyn mnpusHan TOPTU HEACHCTBUTENbHBIMHU, a JCHUCTBUSI KOHKYPCHOTO
VOPABJISIONIETO [0 peaju3aluyd TIOMEIIeHus oduca HempaBOMEpHbIMH. B
BBIIIECTOSIIIMX MHCTAHIIUSX PEIICHUE CYy/la YCTOSIIO.

Nrtak, BO3Bpallasch K MpOIEAype TOProB, OTMETUM, YTO HE3aBUCUMO OT
TOr0, Ha KaKOW M3 TPeX CTaJHUM MPOJIakKu UMYIIECTBA JOJDKHUKA Ha TOPrax Takoe
UMYIIECTBO OBUIO TIPOJAHO, B OOS3aHHOCTH OpraHU3aTOpa TOPTOB BXOIUT
YTBEP)KJICHUE TIPOTOKOJIA O pe3yjbTaTaX MPOBEICHUS TOPTOB U OOOCHOBAaHHE B
HEM peIlIeHUs O TMPU3HAHUM KOHKPETHOTO0 YYAaCTHHMKA TOPrOB IOOEIUTEIIEM.
NMEeHHO ¢ 3TUM YYaCTHMKOM OpraHW3aTOp TOProB 3aKII0YaeT JOTOBOP KYIUIH-
MpOJaXKW UMYIIECTBA JOJDKHMKA. BCceM OCTalbHBIM yYaCTHHKAM B TEUCHUE MSATH
pabounx AHEH CO JHS MOJAMUCAHUS MPOTOKOJA O pe3yJibTaTaX MPOBEACHUS TOPTOB
BO3BpAIAIOTCSI CyMMBbI BHECEHHBIX UMHU 3aJaTKOB. OpraHuzatop TOpProB o0s3aH
3aKJTIOYUTH C TOOEIUTENIEM TOPTOB JIOTOBOP KYTUTH-TIPOIAXKH.

U 31eck, 6€3yCI0BHO, MOKHO MEPEXOAUTH K TPEThEMY - 3aKIIOUUTEIHLHOMY -
ATaIy MPOAaXH UMYIIECTBA JOJDKHHUKA, HA KOTOPOM Takas mpojaaxa ohopmisieTcs
J0oroBOopoM Kyrumd-nipofaku. CormacHo 3akoHy O OaHKPOTCTBE OpPraHHM3aTop
TOPrOB B TEUYEHUE JABYX pabo4yuxX JHEW C JaTbl MOAMUCAHUS MPOTOKOJA O
pe3yapTarax IPOBEJACHHUS TOProB  HAMPABISAET TOOCAWTEIIO TOPTrOB H
KOHKYPCHOMY YIPaBJISIFOIIEMY (€CJId MOCIIEIHUN caM He SIBJISIETCS OpraHru3aTOpOM
TOPTOB) KOMHUHU 3TOTO MPOTOKOJAa. A B T€UEHHE MATH paboyux JHEH C TOTO Ke
MOMEHTA KOHKYPCHBIM  YMNPABJSIOMIMA  HAMpaBisICT MOOSIUTENI0  TOPTrOB
MPEIOKEHUE 3aKITIOUUTh JOTOBOP KYIUIM-TIPOJIAXKW UMYIIIECTBA C MPUIIOKEHUEM
MPOCKTa JIAHHOT'O JIOTOBOPA B COOTBETCTBHHM C TPEJCTABICHHBIM IMOOEIUTEIIEM
TOPIOB MPEJIOKEHUEM O IIEHE TPEATPUATHS.

[ToGeauTemnto TOProB NPeAOCTaABISACTCS MATh PA00OUMX THEH JJIs TOT0, YTOOBI
MOANUCATh MPOEKT JOTOBOpa KYIUIM-MPOJAXKU UMYIIECTBA JOJKHHKA. Bo3MokHa
CUTyalus, IPU KOTOPOH MOOEIUTENIb TOPTrOB OTKA3bIBAETCS JTUOO YKJIOHSETCS OT
ero mnojAmnucaHus. B Takom ciydae 3aJaTOK, BHECCHHBIM paHee, 0oO0paTHO
moOEIUTETI0 TOPTOB HE BO3BPAIIAETCS, @ KOHKYPCHBIN YIPABJISIIONTUHN Mpeiaraet

3aKIIOYUTE AOrOBOP KYIUIM-IIPOJA)KKM HMMYIICCTBA YYACTHHKY TOPIroB, KOTOPBLIM
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Obla Tpe/yIoKeHa HanboJiee BRICOKAs 1IeHa 10 CPaBHEHHUIO CO BCEMHU OCTAIbHBIMU,
3a UCKITIOYEHHEM MOOEIUTENS TOPTOB.

Croutr OTMETUTH, YTO B TOM CIIy4ae, €CIM YYaCTHUK TOPIOB, KOTOPOMY
OBUIO TPEUIOKEHO 3aKIIOUYHUTh JOTOBOP KYIUIM-TIPOJAXU HMMYIIECTBA JOJKHUKA
nocjie OTKa3a OT JTOro MoOeAuTeNss TOpProB, TaKXKe OTKa3bIBAe€TCA OT
MPUOOPETEHUSI UMYIIECTBA, KOHKYPCHBIN YIPaBIISIIONIUNA JOJDKEH MPU3HATH TOPTU
HECOCTOSIBIIMMUCSA U HA3HAYUTH MOBTOPHBIE, MTOCKOJBKY 3aKOHOM O OaHKPOTCTBE
HE MPEIyCMOTPEHAa BO3MOKHOCTh NAIBHEHUIIETO MPEIVIOKEHHUS O 3aKII0YEHUU
JIOTOBOpa C OCTAaBIIMMCSI y4acTHHUKaM TOproB. JlaHHBIN ¢akT ObUT paccMOTpeH
BbIlIE. JTO, OE3yCIOBHO, COOTBETCTBYET JIOTHKE  TPaXJTAHCKOTO U
HETMOCPEJICTBEHHO OaHKPOTHOTO 3aKoHojarenbcTBa. OnHakKO B CyleOHOMU
apOUTpa)XKHOW TPaKTUKE U3BECTHBI M 0OpaTHble curyauuu. I[lpeacraBnsercs
WHTEPECHBIM CIIEIYIONINI ciy4yall u3 cyneOHol apoutpaxxHoi npaktuku 3a 2006
TO/I.

NmytiecTBO opraHuzanuui, NpU3HAHHOW OaHKPOTOM, OBLIO BBICTABJICHO
KOHKYPCHBIM YTIPABIISIONIMM Ha TOPTU B (OpME OTKPHITOTO aykiimoHa. HavanbHast
npojaxkHasi IieHa Obuta ompeneneHa B pasmepe 1 700 000 py6neit. Cobpanue
KpeauTopoB yTBepAwio [IpaBuiia mpoBeneHNs OTKPBITHIX IMYOJMYHBIX TOPTOB IO
peanu3alnuyd UMYIIECTBA JIOJDKHHUKA, COTVIACHO KOTOPBIM MOOEIUTENEM TOProB
CTAHOBWJICSI YYAaCTHHUK, MPEIJIOKUBIINNA HanboJiee BBHICOKYIO IIEHY 3a JIOT. Takxke
nanueiMu  [IpaBunamu ObUIO MPETYCMOTPEHO TOJIOKEHUE, B COOTBETCTBUHM C
KOTOPBIM B CJydyae HEBHECEHMs MOOEIUTEIEM TOProB B YCTAHOBJICHHBIE CPOKHU
BCEH MOKYITHOW ILI€HBI, MOCIEAHUN HE MpU3HABAJCS modeauTeneM Topros. B atom
ciiyqae MoOeIuTeNIeM CTAaHOBWJICS yYaCTHHUK TOPTOB, MPEUIOKUBIIUN Hambosee
BBICOKYIO ILIEHY 3a JIOT, 32 MCKJIIOYEHHEM IEePBOHAYAIBHOIO MOOEIUTENS] TOProB,
YTO OINPEENIOCh MO IIaroBOMY pEECTpy TOProB. YUYACTHUK, OJEp KaBIIUN
nobeay Ha Toprax, MOJMUCAT JOTOBOP KYIUTH-TIPOJIaXKU, MO YCIOBUSIM KOTOPOTO
oriata JO0JDKHA Obla TMOCTYNUTh B TEUYCHHUE IISITH JHEW, OJHAKO OTKa3ajcs
MPOU3BONTH OIJIATy W MpuoOpeTaTh UMYIIECTBO IOJDKHUKA. B pesymbraTte

3aJ1aTOK MOOEIUTENI0 TOPrOB BO3BpAlEH HE ObLJ, 8 KOHKYPCHBIN YIPaBISIOMINNA
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NPEMIOKWI  3aKIIOYUTh JOTOBOP KYIUIM-NIPOJAXKU  CIEAYIOIIEMY COINIACHO
[IarOBOMY PEECTPY TOPTOB YYAaCTHHKY TOProB. B apOuTpakHbIil Cy JaHHOE JENO0
MONAaJI0 B CBSI3U C MPEABIBICHUEM «IIEPBBIM MOOEAUTENEM» HCKa O MPU3HAHUU
TOPrOB M JOrOBOpa KYIUIM-NIPOAAXU HEICUCTBUTEIBHBIMU U TNPUMEHECHUU
MOCJHEACTBUA HeaeucTBUTenbHOCTH. Cyn  TNEpBOM HHCTAaHIMM  OTKa3al B
yIoBJeTBOpeHuH ncka. CyJ] KacCallMOHHOW MHCTaHI[MM OTMEHMJI IIEPBOHAYAIBHOE
peIIeHre, OJTHAKO HE YCMOTpPEN HApYIICHUH B TPOBEICHUNA OTKPBITBIX MTyOJIMYHBIX
TOProB, MOATBEP/IUB, YTO OHU OBUIM MPOBEJEH B COOTBETCTBUU C TPEeOOBAHUSIMU
[IpaBwi, yTBEp>KICHHBIX pEIICHUEM coOpaHus KpeauTopoB. IIpoBepsaTs ke
COOTBETCTBHE  yCTaHOBJEHHbIX  [IpaBunamu  mpouenyp  rpaxaaHCKOMY
3aKOHOJIATEIBCTBY M 3aKOHOIATEILCTBY O OAHKPOTCTBE Cy/I HE CTal

Croutr OTMETUTh, UYTO OTOT MPAKTUYECKUNA TMpUMEp  MOAPOOHO
aHaJM3UPOBAIICS U B IOpUIMYECKOI uTepaType. HecMoTpst Ha TO, 4TO, HA MOMEHT
pPacCMOTpPEHHUs [IaHHOTO Jiela JAEeWCTBOBaJIa MpEeAbIAyllas peJakius 3aKoHa O
OAHKpPOTCTBE, CAaMO OHO HE IMOTEPsUI0 MPAaKTHYECKUH uHTEepec. [leno B ToM, 4to,
Cpely TMPOYEro, CyJbl OCTaBWUIM 0€3 BHUMAHUS MPOTHUBOPEUHE «IIOIIATOBOTO)
ONpEAeNeHUs] MOOEAUTENsE UMIIEPATUBHBIM IOJOXEHUSM 3aKOHOJATEIbCTBA.
O4eBHUIHO, YTO TOPTH CJIEIOBAJIO TPU3HATH HEAEHCTBUTEIBHBIMHU.

Xotenoch Obl B pamMKax HACTOSILErO0 MCCIEIOBAaHUS OCTAHOBHUTHCS Ha
BOIIPOCAX peaM3alii UMYIIECTBA JOJKHUKA, OOPEMEHEHHOIO 3aJI0rOM. 3aKOH O
OAHKPOTCTBE JOCTATOYHO MOAPOOHO OIMHUCHIBAET MPOIEAYPY MPOAAKUA TAKOTO
uMyllecTBa. B 1menoM mnpoaaxka mnpeamera 3aiora, BKIIOUYEHHOIO B COCTaB
KOHKYPCHOM MAaccChl JOJKHHUKA, OCYLIECTBIIETCS MO YK€ PaCCMOTPEHHBIM paHee
npaBuiaM, ycTaHOBJI€HHbIM M. 4, 5, 8 - 19 cr. 110 u . 3 cr. 111 3akona o
OAHKPOTCTBE, C YUETOM HEKOTOPBIX MCKIIOUEHUH, aHAJIN3 KOTOPBIX Mpesiaraercs
HKe. MTak, OAHMM U3 TaKUX HCKIIOYEHUW SBISETCS TO, 4YTO HayalibHas
NpoJaXxHass I1I€Ha T[peaMeTa 3ajora OIpeAeNsercs B COOTBETCTBHUM €
3aKOHOJATEIBCTBOM O 3aJI0TE.

K mpumepy, cormacuo mm. 4 1. 2 cr. 54 3akoHa 00 HWIOTEKe Takas IIeHa

OIpCACIIACTCA Ha OCHOBAaHUH COoTJIallICHUA MCXKOY 3aJ10roaaTciiEM
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3QJI0rOJEpKATEIIEM, & B CIIydyae HE JOCTHXKEHHS HMH COIVIAIIEHUS - CYIOM.
®enepanpubiii 3ak0H oT 06 gexabpss 2011 roma Ne 405-d3 «O BHeceHuu
W3MEHECHUN OTAEJIbHBIE 3aKOHOJATENbHbIE aKThl Poccuiickon denepanuu B 4acTu
COBEPIICHCTBOBaHUSI  MOpSAKa  OOpalieHuss B3bICKaHUSI Ha  3aJI05KEHHOE
HMMYIIIECTBO» BHEC JIOTIOJHEHHUS B yYKa3aHHBIN MOJIYHKT, J00OaBUB IOJIOKEHUE, B
COOTBETCTBHM C KOTOPBIM B TOM CJIy4ae, €CJIM LI€HA MCUYUCIISIETCS Ha OCHOBAHUU
OTYETa OLECHIIMKA, TO €€ CIEAyeT YCTAaHABJIMBATH PABHOM BOCBMUJIECITHU
MPOLICHTaM PBIHOYHON CTOMMOCTH, OIIPEAEIICHHON B OTYETE OLICHIINKA.

[To3nHee paccMaTpuBaeMbIil MyHKT ObLIT IOMOJIHEH OTCHUIKOM K 1. 9 cT. 77.1
TOTO ’X€ 3aKoHa. JlaHHas CTaThs, MOCBSAIICHHAS HIIOTEKE HAEMHOTO J0Ma, Oblia
BBesieHa DenepanbHbiM 3akoHOM OT 21 urons 2014 roga Ne 217-®3 «O BHeceHUH
m3MeHeHni B JKuwmmmHbeld konekc Poccuiickont ®depepauyu U OTACIbHBIC
3aKOHOJaTeNnbHble akThl Poccuiickoit denepanii B 4YacTH 3aKOHOJATEIBLHOIO
pEeryJMpoBaHUs OTHOIICHUHN IO HaMYy >KWJIBIX MOMEIIEHUM >KWIMIIHOTO (hOoHIa
COLIMAJILHOTO MCITOJIb30BaHMS)

I'oBopst 0 MexaHU3ME peanu3aluy IpeaMeTa 3aiora, 1eaecoodpasHo cpasy
OTMETHUTh TO, YTO 3aKOH MPEIOCTABISECT 3aJIOTOBOMY KPEAUTOPY KOJIOCCAIBHOE
MIPEUMYIIECTBO, HAAENSSA €r0 MPABOM OINPEICTATh MOPSI0K U YCIOBUS MPOBEACHUS
ToproB. Pa3zHoriacusi MeXay TaKuM KOHKYPCHBIM KPEIUTOPOM M KOHKYPCHBIM
YOPaBISIONIUM, a TaKXKe Pa3HOTJACHUS MEXKIYy KOHKYPCHBIMH KPEIUTOpaMU IO
o0s3aTeNbcTBaM, OOECIICUCHHBIM 3aJI0TOM OJIHOTO W TOTO JK€ HMYIIECTBa
JIOJDKHMKA, B BOMpPOCAaX O MOpSAJIKE U OO0 YCIOBHUSIX IPOBEACHUS TOPrOB IO
peanu3aiy mpeaMera 3ajora MOTyT ObITh pa3pelleHbl B cyneOHoM mopsake. Ha
MIPaKTUKE CyJ B JIOOOM cllydae BEIHOCHUT ONpenesieHne 00 YTBEPKIACHUH MOPSIKa
W YCIOBHHM TMPOBEACHUS TOProOB, HAXE€ €CJIM JaHHBIA BOIPOC HE CTAHOBUTCA
MPEAMETOM pa3HOTJIACH YKa3aHHBIX JIMIl. T1aKoe OIpeJeeHHe MOXKET OBITh
o0OkanoBaHo. B cuity o01iero npapuia mpeaMeT 3ajiora MOXKET ObITh peau30BaH
Ha TOprax, a B cjiydae NMpU3HAHUS UX HECOCTOSIBIIMMUCS - TaK)KE€ Ha MOBTOPHBIX
Toprax. 3aKkoH O OaHKPOTCTBE MPEIOCTABISET 3aJOTOBOMY KPEAWTOPY IPaBO B

cily4yae, €Cju U MOBTOPHBIE TOPTU OYIyT MPU3HAHBI HECOCTOSBIIMMUCS, OCTABUTh
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MpeaMET 3ajiora 3a co0OM C OLIEHKOM €ro B CyMME Ha JIECSTh MPOIEHTOB HUXKE

HAYaJIbHOM MTPOAAXKHOM LIEHBI HA TIOBTOPHBIX TOPrax.
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3AKJIFOYEHUE

B pamkax Hactosmieii paboThl ObUIO  BBIMOJIHEHO BCECTOPOHHEE
UCCIIEJIOBaHUE psja MpoOjeM, BO3HUKAIOIIMX B Ipoluecce (OPMUPOBAHMUS,
peanu3aluyu U PacupeAciieHUus KOHKYPCHOM MAacChl JOJDKHMKA - OPTaHU3alUH.
[IpoBeneHHBIE  aHaNM3  IOKa3aJl, YTO  HOPMBI  3aKOHOJATEIBCTBA O
HECOCTOATENBHOCTH  (OaHKpOTCTBE),  PEryJUPYIOIIME  paccMaTpUBAaEMbIA

OTHOIILICHHUS], HE COBEPIIICHHBI, a OPOIl M1 BOBCE OTCYTCTBYIOT.

B pamkax Hactosuieil paboTsl ObUIO 0OOCHOBAaH BBIBOJ O HEOOXOIUMOCTHU
ONPENEIICHUs] TOHATUS KOHKYPCHOM MAacChl 4Yepe3 COBOKYIIHOCTH HMMYIIECTBA
JOJDKHMKA, HUMEIOLIErocss B HAJIMYMM HAa MOMEHT OTKPBITHS KOHKYPCHOI'O
IPOU3BOICTBA, BBISIBJICHHOI'O WJIM MPHUOOPETEHHOr0 B €ro MPOLECCE, U JACHEKHBIX
CPEACTB, IIOJYYEHHBIX B TMPOLECCE pEATU3AUNA YKA3aHHOTO HMYLIECTBA M
HaIpaBJIEHHBIX Ha CIPaBEIMBOE YJOBJIETBOPEHUE TpeOOBaHUN KpeauTopoB. [Ipu
TOM BECh MPOLECC MpeoOpa3oBaHMsl KOHKYPCHOM MaccChl MPEACTABIEH B paMKax
HAcToOsIIe paboThl KaKk E€OUHCTBO JBYX B3aWMOCBSI3aHHBIX CTaJUW: CTaJuU
GopMUpOBaHUA KOHKYPCHOM Macchl, CTaJuW peaju3aluy HMYIIeCTBA U
MMYILIECTBEHHBIX ITPaB, O0bEAMHEHHBIX B €AMHYIO KOHKYPCHYIO Maccy

Takoi moaXo K paCCMOTPEHUIO MOHATHUSI KOHKYPCHOM MacChl UCIOJIb30BaH
KaK ajgbTepHATHBA OOLIEHPUHATON MO3UIMHU, COTJACHO KOTOPOM BECh MpPOIIECC
npeoOpa3oBaHusd KOHKYPCHOM MaccChl MPUPaBHUBAETCS K IpoLeccy popMHUpPOBaHUS
KOHKYPCHOU Macchl. Vcronp3yemMoe pasrpaHMd4eHue 03BOJIAIIO AETAIbHO U3YUYUTh
IIPOIIECC BUJIOM3MEHEHHS COJIEPKAHUS KOHKYPCHOM MacChbl B XO0JI€ KOHKYPCHOTO
IIPOU3BOJICTBA.

OnpeneneHo, 4To A LEIE HACTOSLIEr0 MCCIEAOBAHUS MOJ KOHKYPCHOM
Maccol JOJDKHHMKA CJIEAyeT MOHMMATh COBOKYIHOCTh HMYILECTBA JIOJHKHUKA,
MMEIOLIErocsl B HAJIMYMM HAa MOMEHT OTKPBITHMS KOHKYPCHOI'O IIPOM3BOJCTBA,
BBISIBICGHHOTO U TNPUOOPETEHHOrO0 B €ro Mpolecce, U JCHEXHbIE CpPEeJNCTBA,
MOJIyYEHHBIE B MPOLIECCE PEATU3ALNN YKAa3aHHOTO UMYIIIECTBA U HAIIPABJICHHbBIE HA

CIIPaBEJIMBOE 1 MPOIIOPIIMOHATIEHOE YIOBIETBOPEHNE TPEOOBAHUI KPEIUTOPOB.
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B pamkax HacTosIiero uccieoBaHus MOAPOOHO pacCMOTPEHBI BCE UBBATHUS
U3 KOHKYpPCHOM Maccbl. MHOIMMHM aBTOpY caMa KaTeropus «HU3bSATUS W3
KOHKYPCHOM Macchl» MNPEACTABIAECTCS COMHUTEIbHOM B CBSA3H, C 4eM ObUIH
BBICKA3aHBbI MPEJIOKEHUS IO OTKA3y OT HEe.

[IpencraBusieTcs, yTo Oojee pa3yMHBIM ObLIO OBl BKIJIIOUEHHE OOBEKTOB,
OnucaHHBIX B cT. 132 3akoHa 0 O0aHKpPOTCTBE (3a MCKIIIOUEHHWEM HMMYIIECTBA, HE
NPUHALIEKAIIETO TOJDKHUKY), B COCTaB KOHKYPCHOM MacChl U paclpOCTPaHEHUE
Ha HHUX O0CO0Oro IPaBOBOIO pEXKUMa, CBSI3aHHOTO C OCOOCHHOCTSIMH HX
pealn3anuy.

B umensx Hactosimero uccienoBaHus (popMHpOBaHHE KOHKYPCHOM MaccChl
JOJDKHUKA B XOJ1€ MPOLEAYPBI KOHKYPCHOTO IIPOU3BOJICTBA PACCMATPUBAETCS KaK
nepBasi U3 TpeX CTaaui NpeoOpa3oBaHUs, BUIAOW3MEHEHUS KOHKYPCHOM Macchl
JOJDKHMKA, MpeacTaBistonias coOoi O00beIMHEHUE HMEIOIIErocs B HAJIWYMH,
BBISIBJICHHOTO M NMPUOOPETEHHOTO B X0J€ KOHKYPCHOIO MPOU3BOJICTBA UMYIIECTBA
Y MMYIIECTBEHHBIX MpaB JOJDKHUKA B €IUHYI0 Maccy, €€ ()MHAHCOBBIN aHaJIM3,
WHBEHTAPU3ALMIO U OLICHKY.

HccnegoBanue Mo3BOJIMIO MPUKWTH K BBIBOAY, YTO CTaausi (hOPMUPOBAHHMS
KOHKYPCHOM MacChl BKJIKOYA€T TPU OCHOBHBIX 3Tama: MNPUHATHE KOHKYPCHBIM
YOPABISIIOUIMM  MMYILECTBA JOJDKHUKA, €ro OyXraJTepCcKOM JOKyMEHTAallUH,
neyaTeil U MTaMmnoB, OCMOTP 3TOr0 UMYILECTBA, MHBEHTAapU3alus (IepBbIil dTal);
JEHCTBHUSI, HAIIPABJICHHBIE HA TIONMCK, BBISIBJIEHUE U BO3BPAT UMYILECTBA JIOJKHUKA,
OOHapy>KeHHE€ W 3aKpbhITHs OAHKOBCKUX CYETOB JIOJDKHHMKA, NEPEUHCICHUE
JIEHEXKHBIX CPEACTB, HAXOAIIUXCS HA HUX HA OCHOBHOM CUET JIOJDKHMKA, B ClIydae
HEOOXOJMMOCTH OTKPBITUE IMOMHUMO OCHOBHOW pyOJeBOro cuera Takxke U
BAJIIOTHOTO cyeTa (BTOPOHM 3Tall); MpPOBEIEHUE OLIEHKHM HMMYLIECTBA JOJKHHUKA
(Tpetuii aTam).

B pamkax HacToOsILEro HCCAEAOBaHUS TaKXKe€ PACCMOTPEHBI BHUIBI
UMYIIECTBA, TOCPEICTBOM BO3BpaTa KOTOPOIrO, KOHKYPCHBIM YIpPaBISIOLIUN
MOTOJHSET KOHKYPCHYIO MacCy, a Takke CIocoObl, KOTOpbIE HCHOIb3YIOTCS

MNOCJICAHUM JJIA OCYIICCTBIICHHA ITIOMCKA M BO3BpaTa YKa3aHHOI'O MMYIICCTBA. TaK,
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WCCJICIOBAHBI: UMYIIIECTBO JIOJDKHHKA, O€3 MPaBOBBIX OCHOBAHUN HAXOJAIIEECT Y
TpeThUX JnIl (BBIBOJ| aKTHBOB IO MPSMBIM CJieJIKaM, BHECEHHE HMYIIECTBA B
YCTaBHBIM  KamuTal, W3bATAE MMYLIECTBA COOCTBEHHHKOM  YHUTApHOTO
NpEANPUsITAS, BBIBOJI AKTUBOB 4YEpEe3 3aJIOr HMMYIIECTBA, BBIBOJ JICHEKHBIX
CPEJICTB, BBIBOJI aKTUBOB Y€pEe3 MCIIOJHUTEIbHOE MPOU3BOJCTBO, BBHIBOJ AKTHBOB
MyTEM  BBIIUIATHl  YYaCTHUKY  oOOIllecTBa  JEHCTBUTEIBHOM  CTOMMOCTH
MpUHAJJICKAIIEH €My J0JM B CBS3U C €ro BBIXOJOM H3 COCTaBa Y4YaCTHUKOB
oO1ecTBa MO0 MyTeM paclpeiesieHUs] YUCTOW MPUObUIA MEX]Y Y4YaCTHUKAMHU,
BBIBOJl AaKTHUBOB 4epe3 OupKy); HMYIIECTBO, IMOJIYYEHHOE B pe3yjibTaTe
peanuzanuu  JAeOUTOPCKON  3aJ0HDKEHHOCTH  (MPU3HAHUE JIOTOBOpA  IIECCHH
HEJICHCTBUTEIbHBIM, MPU3HAHWE WHBIX JACHCTBHI, HAIPABICHHBIX Ha Mepenavy
MMYIIECTBEHHBIX MPaB, HEJCUCTBUTEIIBHBIMMU ).

Hccnenoanne BUIOB OLIEHKA UMYIECTBA JOJDKHUKA MO3BOJIWIO MPUNUTH K
BBIBOJly O TOM, 4YTO pbIHOYHAs II€HA HE BCerja sBJsUIaCh OCHOBOM st
YCTAHOBJICHUS] HAYaJIbHOW MPOAAXHOM II€Hbl HMYIIECTBA JIOJDKHUKA, YTO HE
COOTBETCTBYET JIOTUKE OAHKPOTHOTO 3aKOHOJATENbCTBA. BhICKa3aHO MpeioKeHNE
Mo Jeraju3alvy HEeOOXOJMMOCTH B paMKax KOHKYPCHOIO TMPOU3BOJICTBA
ONPENENATh HUCKIIOYUTEIBHO PBIHOYHYIO CTOMMOCTh HMYIIECTBA JOJDKHHKA,
MOJJIEKAIIETO OTUYKICHUIO.

BrisiBnen Hemocrarok m. S5 cr. 130 3akoHa 0 OaHKPOTCTBE, MO3BOJISIOIIETO
ONPENENATh HAYaIbHYIO MPOJAXKHYIO [IEHY UMYIIECTBA JOJKHUKA UCXOMS U3 €ro
OalaHCOBOM CTOMMOCTM Ha TIOCIEOHIOI OTYETHYIO Jary. MHorue yueHble
MpeiaratoT BHECTM H3MEHEHHUSI B COOTBETCTBYIOIIEE IOJIOKEHHE 3aKoHa O
OaHKpPOTCTBE, a HMMEHHO yKa3aTh, 4YTO TOJBKO TO «HUMYIIECTBO, PHIHOYHAS
CTOMMOCTh KOTOPOTO B COOTBETCTBHM C OTUYETOM HE3aBHUCHUMOTIO OIIEHIIHKAa 00
OIICHKE, COCTaBIISIET MEHEE YeM CTO ThICSY pyOJIeid, TpoJacTcss B TMOPSIKE,

YCTAHOBJICHHOM PCHICHHUEM CO6paHI/I$[ KpEaANTOPOB UJIM KOMUTETA KPCAUTOPOB».
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2013 r. Hemo Ne A33-12756/2210//[loxymenT omyomukoBan He Obu1. CIIC
Koncynperant mmoc. ([lara o6pamenus 21.01.2021).

[TocranoBnenne denepaabHOro apOUTpaKHOTO cyaa JlaabHEBOCTOYHOTO
okpyra ot 23 oktsops 2017 r. Ne ®03-A59/07-1/4121 // JlokymeHt
omyonmukoBan He Obur, CIIC Koncymerant mmmoc (/lata oOpamenus
28.04.2021).

[Tocranosnenne Ilnenyma BepxoBHoro Cyna P® «O HekOTOpBIX Bompocax,
CBSI3aHHBIX C TMPUBJICUCHUEM KOHTPOJMPYIOMMX JOJDKHHMKA JIMI[ K
OTBETCTBEHHOCTH Tpu OaHkpoTcTBe» oT 21.12.2017 Ne 53 //Poccuiickas
razera ot 29.12.2017 Ne 7463.

[Toctanosnenue [lpesununyma BAC PO ot 28.02.2012 N 15935/11 no neny
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ff9b5070bdel (/lara oopamenus 06.02.2021).
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19-19734// loxyment omyOmukoBan He Obui, CIIC KoncymbranT mioc
(Hdarta obpamenus 18.04.2021).

Onpenenenune BepxoBHoro Cyma PO «O mnepecMoTpe B KacCallMOHHOM
NOpAJIKE Cy/IeOHBIX aKTOB IO 3asBICHHUIO O MPU3HAHWU HEJIEWCTBUTEILHON
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DC19-19726(2) mo meny Ne A21-1126/2017 //CIIC KOHCYJBTaHT ILTIOC
(Mlata oopamenus 08.04.2021).

[ToctanoBnenne  @DepepanbHOro  apouTpaxkHoro cyna Poccuiickoit

®eneparnu 3amagHo - Cubupckoro okpyra ot 27 asrycta 2012 r. Ne
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®04/3059-934/A27-2002 // Joxyment onyOnaukoBan He Obul. CIIC
«KoncynbranT mmocy» (Jlata obpamenus 16.02.2021).

[TocranoBnenne  denepanbHoro  apouTpakHoro cyna  Poccuiickoi
@enepaunn 3amagHo - Cubupckoro okpyra ot 27 asrycra 2012 r. Ne
®04/3059-934/A27-2002 // Hdokyment omnyonukoBan He Obu1. CIIC

«KoncynbranT matocy» ([lata oopamenns 16.02.2021).



