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3NOYNOTPEBJIEHUE NMPABOM C NO3NLUAN
MPAXXOAHCKOI'O NPABA N TPYOOBOIO NMPABA

E. M. OpmaHn, H. B. flynamoea

HOxHO-Ypanbckuli eocydapcmeeHHbIl yHusepcumem, e. HenabuHck

Crarpsl OCBAMIEHA OTACIBHBIM BOIIPOCAM 3JI0YMOTPEOICHUS IPABOM C ITO3HIHI
TPaKTAHCKOTO M TPYJAOBOTO MPAaBa. YCTAHABIUBACTCSA, YTO IPAXKIAHCKOE MPABO MO3BO-
JSIET TPAKTOBATH 3JI0YIOTPEOICHHUE MPABOM KaK IMPABOHAPYIICHHUE, B TO BPEMsI KaK TPY-
JIOBOE IIPABO MO 310y MOTPEOICHHEM IIPABOM IIOHUMACT CAMOCTOSITCIILHBIH BHT PABO-
BOro mOBCOCHHS, HC no;[na;[a}omnﬁ oA MPU3HAKH MPOTHBOMPABHOTO ACTHHUA. Cneun-
(pFYHBIME T TPAXKIAHCKOTO M TPYJOBOTO ITIPABa SABILIFOTCS MPABOBBIC MOCICACTBILL,
MPUMCHACMEIC 3a JCAHHUSA, SBJLTIOIIMCCA 3I0YHOTpeONcHHEM TpaBoM. [ pakmaHCKUi
koAckc P® yCcraHaBIMBAET B KAUECTBE TAKOBBIX OTKA3 B 3AlUTE NMPABA, BO3MCIICHUE
yOBITKOB, Apyrue Mepbl. Tpyaosod komekc PO HHKAaKWX IMPABOBBIX IOCICACTBHI HE

[PEIYCMATPHBACT.

Knrouesvie ciosa: 3noynompebnenue npasom, Hedodpocosecmuoe nogedenue,
npasoHapyuietue, NPAgossle NOCIEOCMeUsl, YObImKU, pabomHUK, pabomoodame’n.

Kareropus «3noynmorpeOicHue mpaBom»
MPUBJICKACT BHUMAHHE YUCHBIX, HCCIICTYIOLINX
€¢ ¢ pasauuHeIX mo3ummit. B obmactu Teopuu
roCyapcTBa M IMpaBa JAHHBIM BOIPOCOM 3aHU-
maetcst A. E. Haymos [10], H. A. [lypuoso [3],
E. A. Ogmenran [11], A.B. Boakos [3],
A. A ManunoBckuii [9]; ¢ mosumum rpaxiaH-
ckoro mpasa — A. A. Kysuenos [8], 1. A. Toke-
pes [15], I'. T. bexnazap-t036ames [1], C. /1. Pa-
mueHko [13]; yueneie B 00jacTH aAMHHUCTpPA-
tusaHOTO npasa — E. H. Kpsimosa [7]; Hanmoroso-
ro npasa — H. A. ®omunosa [16]; koHCTHTYIH-
onHoro npasa — A. A. CmupnoBsa [14]; TpyxoBo-
ro mpasa — E.B. Kamnyu [6], K. A. benose-
posa [2], E. M. O¢man [12].

HecMoTtpst HA TOBBINICHHBIN HHTEPEC YdeC-
HBIX K MpobimeMe 3MOoymoTpeOIeHUs MpaBoM,
JUCKYCCUOHHBIM SIBJBICTCS JHANA30H BOIPOCOB,
HaurHAS ¢ (GOPMHPOBAHUS OMPEIACIICHUS U yCTa-
HOBJICHHUSL OMNPEIC/MIOINX MPU3HAKOB JAHHOTO
MPABOBOTO MOBCACHUS U 3aKAHYMBAS MPoOIeMa-
MU (PUKCAIMH TPABOBBIX MOCJICACTBHIA B PE3YIb-
Tare HEIAOOPOCOBECTHBIX ACSHHHA YIIPABOMOYCH-
HBIX CYOBEKTOB.

B pamMkax HACTOAIICH CTaTbU MBI CUUTACM
HCOOXOUMBIM OCTAHOBUTHCS HA MEKOTPACICBON
CBSI3U TMOHATHS «3OYMOTPEOICHUE TPABOM» C
MO3HUIHH TPAXKIAHCKOrO U TPYI0BOro mpasa Poc-
cutickort Dexeparii, MOCKONBKY TPAXKIAHCKOC
MpaBO SBISCTCS MATCPUHCKOW OTPACIbIO AT
TPYAOBOTO Ipasa.

Omaum w3 mepBeix B Poccnn peHOMEHOM
3M0ynoTpeOICHU MPABOM 3aHHTEPECOBAICS H3-
BectHold nmBuncT B. [1. I'pubanos. AsTop mo-
HUMAJT 37I0yYTOTPEONCHUE KaK OCOOBIN BHJ TPaK-
JAHCKOTO TpaBOHapyIucHus. JpyrumMu cioBamu,
MOBCACHHC SIB/SICTCSI HE TOJIBKO HEC3aKOHHBIM, HO,
IO KpallHeM Mepe, BHHOBHBIM, KOTOPOE COBEP-
IIICHO YITOJHOMOYCHHBIM JIULOM MPH OCYINCCTB-
JICHUH CBOETO IMPaBa M CBA3aHO C HUCIOJIb30BAHU-
€M HEIO3BOJICHHBIX KOHKPETHBIX ()OPM B paMKax
TO3BOJICHHOTO €My 3aKOHOM o0mero tuma [4,
c. 48-50, 57, 63].

B rpaxxganckom mpase (4. 1 cr. 10 'K P®)
CYILIECTBYET YETKOE 3aKOHOAATCIBEHOE 3aKpeIUic-
HHC O HCBO3MOXKHOCTH NMPHYMHCHHS Bpeaa (Mo-
PaNbHOTO, MATCPHANBHOTO) KOMY-THOO TIpH
OCYINCCTBICHHU TPAKIAHCKHUX TPaB. 3IOVIOT-
peOneHHe TPaBoOM, TO ©CTh HEAOOPOCOBECTHOS
nmoBeAcHUE (nmeHlcTBHE, Oe3aciicTBhe) JHOOBIX
CYOBCKTOB MpaBa — Kak (BH3HYCCKUX JHUL], TaK H
IOPUANYECKHX — HEJOMyCTHUMO. [ 'pakmaHcKo-
MpaBoBas HOpMAa B OOIIEM BUAEC HOCHT ACKIapa-
THUBHBIH XapaKkTep M JOCTATOYHO HYaCTO HCIOJb-
3yeTcs B CyacOHOM MPaBONPHUMEHEHHWH B CIyYa-
SIX BOCCTAHOBJICHHS HPHHLIHIIOB Pa3yMHOCTH U
TOOPOCOBECTHOCTH.

Hammpumep, Bepxosnsiii Cya P® B cBoem
ompexencHun o1 3 ¢espans 2015 r. mo gemy
Ne 32-KT'14-17  chopmynupoBan  CICAYIOMIYIO
pehurnmmio: «310ynoTpeOIcHUE MPABOM HMEET
MECTO B CIy4Yac, KOrja CyOBeKT MOCTYNacT BO-
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NPCKH HOPME, MPEIOCTABISIOMCH €My COOTBET-
CTBVIOLICE MPABO, HEC COOTHOCHT MOBEACHHE C
HHTCpECaMH OOINECTBA M TOCYAApCTBA, HE HC-
MOJTHSCT KOPPECIOHAUPYIOIIYIO JAHHOMY IPaBY
FOPUIHICCKY RO O0SI3aHHOCTb) .

B 10 e BpeMst CyaOM pPasBCHSCTCS Clic-
ayiomee monoxenne: «llox smoynotpebnennem
MPaBOM TMOHHUMACTCS MOBCACHUC YIPABOMOUCH-
HOTO JIHLA [0 PEATU3ALNH MPUHAICIKALICTO EMY
npasa, CONPSDKCHHOE C HAPYIICHHEM YCTAHOB-
aernplXx B cr. 10 I'paskganckoro xogexca Poc-
cutickont Deaepanym OPEaCIOB OCYIICCTBICHUS
rpakIaHckux mpas. [Ipu 3ToM 1uIo coBeprmact
JCUCTBHS ¢ HC3aKOHHOM IICTBI0 MM HE3aKOHHBI-
MH CpPEACTBAMH, Hapyllas INpaBa W 3aKOHHBIC
HHTEPECHL APYIUX JIAL U NPAYXHAA UM BPEI WA
cOo3JaBas COOTBETCTBYIOIINE YCIOBHS) (ompene-
nenue BepxosHoro Cyga P® ot 14 urons 2016 r.
Ne 52-KT'16-4).

Ilo cBoeit mpaBoBOL mpUPOAS 3MOYMOTPEO-
JICHUC TIIPaBOM ABJIICTCA HApPYLICHUCM 3aIpeTa,
ycranoBieHHoro B ¢t. 10 'K P®. O6¢crostenpct-
BaMH, MMCIOLIMMHU OPUIHUCCKOC 3HAUCHHUC IS
MPABHJIBHOTO PA3PCLICHUS CIIOPA U 0 JICHKAIH-
MU YCTAHOBJICHUIO, ABJIAIOTCA. HAJIUYINUC WU OT-
CYTCTBHC LICJIH COBCPIUCHHUS CACIKH, OTIHIHOM
OT LETH, OOBIYHO MPECACAYEMOH NpPH COBEpIIC-
HHH COOTBETCTBYIOLICTO BHIA CACIIOK; HATHIHC
WIA OTCYTCTBUE JEWUCTBHUH CTOPOH MO CHAEJIKE,
NPCBBIIAIOMMX TPSACIB J03BOJCHHOTO TPakK-
JAAHCKUM IIpaBOM OCYLICCTBJIICHUA HpaBOMO‘H/II\/’I;
HaJIUIUC WIN OTCYTCTBUC HCTATUBHBIX ITPABOBBIX
HOCJ'IC,Z[CTBI/II\/'I A1 YIaCTHUKOB CACJIKU, AJIA IIPaB
" 3aKOHHBIX HHTCPCCOB HHBIX I'PpAXKAAH U HOpHU-
AUYICCKUX JTUL, HATUIUC HUJIU OTCYTCTBUC Y CTO-
POH 0 CACIIKES MHBIX 00SI3aTCIBCTB, HCTIOTHEHHIO
KOTOPBIX COBEPILICHUE CACIKH CO3AACT WUIH CO3-
Jact B Oyaymewm npernsrcrsus. Hampumep, tpe-
OoBaHHsT COOCTBCHHHMKA HCIBUKHMOCTH O TpE-
KpAILCHUN TPaBa MOJIb30BAHUS APCHIATOPOB Ha
OCHOBAHUM OTCYTCTBUSI IOCYJAPCTBCHHOH peru-
CTpauuH JOroBOpa apeHAbl. TeMm HE MEHEe mpu-
o0peTaTep UMYINECTBA B MOMCHT 3aK/TIOUCHHS
CHCTKH 3HAT1 00 OOpPCMEHCHHH apeHIATOPaMH
HCABMXKHUMOCTHU, UTO BBICTYNACT, IO MHCHHIO Cy-
J1a, 3TOYIIOTPEOICHUEM.

locymapcTBeHHas perucTpaims IOroBopa
apCHIBI HEABIKUMOCTH, UMCIOIIAS LICTBIO 3aIH-
Ty HHTEPECOB TPETBUX UL, KOTOPBIC MOTYT IIPH-
obOperars MpaBa Ha 3Ty HEABWKHUMOCTh, AACT
BO3MOKHOCTE TOJYYUTh MHPOPMALMIO O CYILC-
CTBYIOLIMX JOrOBOpax apeHAsl. Takum oOpasom,
3aBJICHUC MPUOOPETATE/IS HEABHKUMOTO HMY-
mecTBa 00 OTCYTCTBHH TOCYJAPCTBCHHOW PErH-

CTpaLuy JOTOBOPA APSHBI, O HATHMYHH KOTOPOTO
OH 3HAJ B MOMCHT TPHOOPCTCHHS HEABHKHMO-
CTH, SBISCTCS  3JI0YMOTPCONICHUEM  IPABOM
(ct. 10 T'K P®). Cornacupumicek nprobpectd B
COOCTBEHHOCTh HCIBMKMMOC HUMYIICCTBO, HAXO-
JAIIeecs BO BIAJCHUU apPCHAATOPA, MOKYMATCNb
(baKTUYICCKH BRIPA3UT COTJIACHE U HA COXPAHCHHUC
0043aTCILCTBCHHBIX OTHOIICHAH TIO0 JOTOBOPY
apeHael. B cBs3u ¢ 3THM A0TOBOP apeHIBI CO-
XpaHACT CHITY B COOTBCTCTBHH CO CT. 617 'K PO,
U B UCKE O BBICEICHUHU apCHIATOPA JOKHO OBITh
otkazano (Mudopmanmonnoe mucemo Ilpesu-
auyma Beicmero Apburpaskaoro Cyaa Poccuii-
ckoit deaeparun ot 25 despanst 2014 r. Ne 165).

HuTepecHbIM BUIUTCS TPUMED, KOTAA POTH-
TCM HECOBCPLICHHOJICTHUX ACTCH, MO MHCHUIO
cyaa, aKTHYCCKH HE MPOSBISIIOT 3a00Ty O Ona-
TOCOCTOSIHHH CBOMX JACTCH, OCTaBISIOT HX 0€3
POAUTEIBCKOTO MOICUCHUS, POAUTEIH COBECPIIH-
JIM YMBIIIJICHHBIC JCHCTBUSA U 3aKTIOUHIN CACIKY
MO0 MPOJAXKE SKUJIOTO TOMEIICHHS, TCM CaMbIM
VIICMHB HMYINCCTBCHHBIC TIpaBa aetei. Takwe
CICIKH CBHICTCIBCTBYIOT O TOM, YTO XapaKTep
CICIKYU MPOTUBOPCUYUT OCHOBAM IPABOIOPSAKA U
HPAaBCTBCHHOCTH W SBJIAIOTCS, TIO CBOCH CYTH,
anoynotpebacHueM (ompeaciacHue BepxoBHOTO
Cynma Poccuiickoit deaepaurm ot 15 oxraOps
2013 r. Ne 5-KT"13-88).

HHorga B Cyapl MOJAIOT HUCKH, COACPIKAIINC
uH(pOPMALHIO, KOTOpasi HE COOTBETCTBYCT ACH-
CTBUTCIBHOCTH, JAUCKPCIUTAPYET USCTh, AOCTO-
WHCTBO WJTH ACIOBYIO pemyTaiuio. B yactHoCTH,
OTBETUMKH TIoAaIM 3asBicHue B CIeACTBEHHBIN
komureT PO, a Tarke B CUCTHYIO mamary O TOM,
YTO UCTITH COBCPIITHIIH TTPECTYILICHUE, TTOXUTHITH
OrKeTHRIC cpeacTBa. B xoxe cyaecOHOro pas-
OuparenbpCTBa CYJ YCTAHOBHI, YTO TAKHE TPeOO-
BaHUS HEC COOTBETCTBYIOT JCHCTBHTCIBHOCTH,
MOPOYAT YSCTh, JOCTOHHCTBO H JCIOBYIO PCITy-
TALMI0 HCTHOB. B TO k€ BpPeMsS Cyx OTMEYACT,
YTO TAKWUC ACHCTBHUSA OTBETUHMKA TPOTHKTOBAHBI
HC HAMCPCHHCM MCIOJHATh TIPAXKIAHCKUC 00s1-
3aHHOCTH WJIM 3alMINATh [MPABa U 3aKOHHBIC HH-
TEPEChI, a TONBKO (AKTHUCCKUM HAMEPCHHUCM
MPUYIUHATDG BPCA APYTHM JTHIAM, 49TO, TIO CYTH,
ABIICTCS 3NMOYHOTPEOICHUE TpaBoM (MIOCTAHOB-
acuue ApOurpaxksoro cyaa 3amanHo-Cubup-
ckoro okpyra ot 17 mapra 2015 r. Ne F04-
16175/2015 mo aeny Ne A45-4604/2014).

B TpyaoBeIX OTHOUICHHSX B OOIEM BHAC
MO 3J0YHOTPEONCHHEM MPABOM MMOIPa3yMEBa-
FOTCS TaKWUC ACHUCTBUS OO OC3ACHCTBUS CyOb-
CKTOB TPYJOBOTO TIPaBa, KOTOPHIC TMPHUIHHIIOT
BpeA ¥ (WiH) Jar0T BO3MOXKHOCTH IOJTYYCHHUS

BecTHuK KOYpIY. Cepua «lpaBo».
2019. T. 19, Ne 1, C. 6066
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HCOOOCHOBAHHBIX MPCHMYINECTB ICPEA HHBIMH
cyOBbEKTaMHU TPYJIOBOrO MPaBa B MOMCHT pPecau-
3aiuy CyObEKTUBHBIX MPAB U MMPABOBBIX MHTEPE-
COB C HapyLICHHWEM LICTH, 331a4, a TAKXKE MMPHH-
LUIIOB, YCTAHOBJACHHBIX 3aKOHAMU. 3JI0yNOTPEO-
JICHHUSI TPYJOBBIMHU MMPABAMH BO3MOKHBI TAKKE B
uHbIX (popmax [18, c. 64].

Hdymaercs, 4To 3710ynoTpeOIeHHE TPABOM HE
ABIICTCSA MPABOHAPYIICHHEM (OTCYTCTBYIOT Ta-
KHC MPU3HAKH, KAaK MPOTHBOMPABHOCTh, HAKa-
3VEMOCTB), TPH B3TOM B CVICOHOH NpaKTHKE
BeICIINX CyA0B Poccuiickoit deaeparuu BCTpE-
YaeTcs MO3ULMA, COrNIACHO KOTOPOU MOBEACHHE
padoToaTemns WK €ro VIIOTHOMOUCHHOTO Mpe.-
cTaBHUTENS, (DAKTHUECKH JOMYCTHBIIETO PabOT-
HHKa K pabore u HE OQOPMHBLICIO B IMHCBMEH-
HOH opMe TPYAOBOH TOTOBOP B YCTAHOBICHHBIN
cr. 67 Tpymosoro xoackca PD cpok, Bompeku
HaMEpeHHIO paboTHHKA OQGOPMHTH TPYIOBOI
JOTOBOP, PAacCLEHHUBACTCS CYIOM Kak 37I0YIOT-
peOneHHe CO CTOPOHBI PAbOTOAATENIS MPABOM HA
3aKMIOUCHUE TpyaoBoro morosopa (cr. 22 Tpy-
mosoro kogekca P®) (Ilocranosnenue [lnenyma
Bepxosaoro Cyaa P® ot 29 mas 2018 r. Ne 15
«OQ TIpPHMEHEHUH CYAaMH 3aKOHOJATEIbCTBA, Pe-
TYJIHPYIOLIETO TPYJ PabOTHHUKOB, pabOTarOIIHX
Ha WHANBHIYATBHEIX padoTomaTenci U Ha pabo-
TOAATECICH — MAJIBIX MPEANPUSTUH, SIBISIOMIUXCS
MHUKPOIPEATTPHUATHIMID) ).

B apyrom ciyuae cyn pacueHWI B KauecTBE
3MOYTOTPECOICHUS MPABOM ACHCTBUSL paboTona-
TCJISI IO COKPBITHIO TPYAOBBIX OTHOLICHUH, KOTJa
BMECTO TPYAOBOTO JOTOBOPA C PAOOTHHKOM OBLI
3aKITIOUCH TPKIAHCKO-TIPABOBOH JOTOBOP C HC-
monauTeieM (ompeaencHue BepxosHoro Cyna
Poccwiickoti @eneparum ot 10 centsadps 2018 r.
no gemy Ne 80-KI'18-9).

JlaHHBIN OIXOA MPEACTABISCTCS HE COBCEM
BEPHBIM, MOCKOIBKY (PAKTHUCCKOE AOMYLICHHC
pabotHuka Kk padore 6e3 Haanekamero ogopM-
JICHHUSI TPYJOBBIX OTHOIUCHUH W/HIHM YKIOHCHHC
oT oQOpPMICHM TPYAOBOTO JOTOBOPA, & TAKIKE
3aKITIOUCHUC TPAKIAHCKO-TPABOBOrO JOTOBOPA,
(aKTHYCCKH PEryIHPYIOLMIETO TPYAOBBIC OTHO-
LICHUS, SBILIIOTCS MNPABOHAPYIICHHUAMH, 32 CO-
BepueHne koTopeix Koaexe P® 06 aamunucTpa-
TUBHBIX NPABOHAPYIUCHUSIX VCTAHABIMBACT OT-
BETCTBCHHOCTH (4. 3-5 ct1. 5.27).

Ha mpakTtnke HEoTHOKpaTHO BO3HHKAN BO-
MPOC O BHIILIATE BBIXOJHOTO MOCOOWS PabOTHH-
KaM B BUJAC HECKOJIBKHX 3apIUIaT MPH PacTOpIKe-
HHH TPYAOBOTO JOTOBOpA MO Pa3IHYHBIM OCHO-
BaHMAM (IO COTTIALICHUIO CTOPOH, MO MHHULIMATH-
BC pabOTHHKA, [0 HHULMATUBE padoTomaTemns o

OCHOBAHHSIM, HE CBA3aHHBIM C HAPYILICHUEM AVC-
OUIITHHBL TPy Aa). Cyasl 4acTo pacleHUBAKOT MO-
JOOHOE YCIIOBHE KaK 370YNOTPEONCHHE MPABOM U
OTKa3bIBAIOT BO B3BICKAHUHM JAcHer. Jlymaercs,
4TO HHU PAOOTHHUKH, HU PAbOTOAATEIH HE ACHCT-
BVIOT HEIOOPOCOBECTHO, a BCETO JIMIIb PCAIH3Y-
OT mpeacraeicHAbic uM 4. 4 ¢T. 178 Tpyvaosoro
koxekca P® BO3MOXKHOCTH IO CaMOCTOSTEIBHO-
MY VCTaHOBICHHIO B TPYAOBOM JOTOBOPC HMHBIX,
HE MPEIYCMOTPCHHBIX 3aKOHOM, CIVYacB BHIILIA-
TBHI BBIXOJHBEIX MOCOOHMH WM YCTAHOBICHHUIO TO-
BBHIIICHHBIX Pa3MEPOB BBIXOAHBIX mocobuid. On-
HaKO B OTICIBHBIX CIVYaiIX 37I0yNOTPEONCHHE
MpaBOM SBHO ycMmarpuBaetca. B cuny vHuKamb-
HOCTH, HCTHUITUYHOCTH, «OPUTHHAIBHOCTHY» TO-
BEACHUS PabOTHHKOB, COBCPIIMBIINX HeA0OpO-
COBCCTHBIC ACHUCTBHS (COBEPLICHHO CIIPABEITUBO
0003HAYCHHBIX CYJOM KaK «370yNoTpeOncHHe
MPaBOM»), MbI CUYHTACM HEOOXOAUMBIM 00jce
MOAPOOHO OCTAHOBUTHCS HA OXHOM H3 TAKHX
CITyYacB.

B cB3u ¢ HAX0XKOCHHEM TCHEPANBHOTO JTH-
pexktopa OO0 «bekkep Maiinuar Cucremc-
Cubupb» B komanauposke pabotauk A. C. Em-
1eB ObLT HA3HAYCH €r0 MPHUKA30M BPEMECHHO HC-
MOJTHSIOINM OOSM3aHHOCTH TCHEPATBHOTO JUPEK-
Topa;, eMy Oblia BbIAAHA AOBCPCHHOCTb HA IATh
JHCH Ha MPEICTABICHHE HHTEPECOB OOIIECTBA B
OTHOUIICHUAX ¢ TPCTHHUMH JIHIAMH H C TPABOM
MOATUCAHUS (DUHAHCOBBIX U XO3SHCTBCHHBIX J0-
kyMeHTOB. B ToT 3x¢ aeHp A. C. EMIeB oT uMeHH
paboTtomaTens MOAMMCAT COTMAIICHUSI O PacTop-
JKCHUH TPYAOBOTO JOTOBOPA C IICCThIO PabOTHH-
KaMH 3TOH KOMIAHHH, B COOTBETCTBHH € KOTO-
PBIMH B MOCTICAHUN padouHil feHb paboToxaTenb
00sI3yeTCsl BBIILIATUTH PAOOTHHUKAM B JOTIONIHE-
HUC K CyMMaM, MOPSAYCMOTPCHHBIM TPYIOBBIM
3aKOHOAATCIBCTBOM  (3apaloTHast IiaTa, KOM-
MCHCAITUS 32 HEHCIONIb30BAHHBIH OTITYCK), KOM-
MEHCAIUIO (BBIXOIHOC MOCOOKE) B YKA3aHHBIX B
COTJIAIICHUSX CyMMax (HA IIECTh PAOOTHUKOB
JaHHas cymma cocramia 9 601 172 pyO.
11 xom.). OxoOpeHus AAHHBIX CACIOK CO CTOPO-
HBI YYaCTHHKOB OOLIECTBA HE OBLIIO.

B nocneauuii agHp paboThl pabOTHUKAM ObI-
JM TCPEYNCIICHB ACHEKHBIC CPEACTBA HAa VKa-
3aHHYIO BhIIC cymmy. Pabotomarens oOpaTuics
B CyI C TPcOOBaHUAMH O B3BICKAHHH YOBITKOB,
MPHYMHEHHBIX 00mecTBy aehcteusmu A. C. Em-
nesa. Cyx mpHInea K BHIBOAY O HANHYHH B ACH-
CTBUAX PabOTHUKOB 3NMOYNOTPEOICHUS MPAaBOM,
MOCKOJIKY OHH JCHUCTBOBAIN HEXOOPOCOBECTHO:
MOJNUCATH COTTAIICHUS O PACTOPKCHHH TPYAO-
BOTO JOTOBOPa MOJ VCJIOBHEM, YTO HM OYIYT
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BBITIJTAYCHBl CYMMBI KOMIICHCAIIMH, B HECKOIBKO
Pa3 MPEBHIIAONINE CKEMECIYHYIO 3apaboTHYIO
mwiary (onpeaciacuue Bepxosaoro Cyaa Poccuii-
ckott denepamu ot 13 guBaps 2016 r. Ne 304-
IC15-17334 mo pemy Ne A27-23078/2014).

HHTepecHBIM 11T OCMBICTICHHUS  SIBJISICTCS
BOIPOC O MPABOBHIX MOCICACTBHAX 37I0YNOTPEO-
nerns nipasoM. I'paxnpanckuit kogexc PO 3axpe-
IUISICT MPaBHIO OTKA3a B 3ALIUTE JTHLY, KOTOPOEC
MPUHAJJICKHUT €MV, MOTHOCTHIO WM B COOTBET-
creyiomed vacta. Ecnu 3moynotpebnenne mpa-
BOM MOBICKIO HAPYIICHHE MPaBa APYroro JHLIA,
TAKOE IHIO BIpPaBe TPEOOBAHUS BO3MEIICHUS
MPUYMHEHHBIX 3TUM VOBITKOB (4. 4 cT. 10).

Taxkum oOpazom, A TPAKIAHCKOrO MpaBa
MEXaHH3M MUHHMH3ALUH HEOMArONPHATHEIX M0-
CIICACTBUH HE SABIACTCS YHHUKAIBHBIM. | paknaH-
ckuii kogeke PP mpuberaer K TaKuM MOCJCACT-
BHSIM U B TOM CIy4yae, Korja oOsS3aHHOE ITHIIO
COBEPILIACT TIOOBIC HHBIC ACHCTBHS, IMOINATA0-
mMUe TOJ TOHATHSA «IPABOHAPYLICHHCY, «Je-
JVKT».

Tak, mo TpeGOBaHUIO O NPU3HAHUH JOTOBOPA
KVILUTU-TIPOAAXKH HMYVINECTBA M OpavHOro J0ro-
BOpa HEACHCTBHTCIBHBIMH CYJ JCTIACT BBIBOJ,
4TO ACHUCTBUSA OAHOM U3 CTOPOH JOTOBOpa JOMYC-
THMO PACLCHUTh KaK 3NMOVIOTPeOICHHE MPaBoOM
Y B3bICKATh MPUYUHCHHBIN yIepd B MOIB3Y ApY-
roii cropoHsl. OQHOBPEMEHHO C 3THM MOXA 3710-
VHOTPEONCHUEM CYOBECKTUBHBIM MPABOM CICAYCT
MOHUMATh JIOOBIC HETaTHUBHBIC IOCICACTBU,
SBUBIIMECH TPSIMBIM HIH KOCBCHHBIM PE3VIbTa-
TOM OCYIIECTBICHUS CYOBEKTHBHOTO MPaBa, MpH
KOTOPOM JOMYyCTUMO B3bICKHBATH MPUYHHCHHBIA
yiiepo.

B tpyzoBoMm mpaBe cuTyamus CKIagbIBACTCS
nHade. [locranoencHue Ilnenyma BepxosHOro
Cyna P® ot 17 mapra 2004 r. Ne 3 «O npumeHe-
Huu cyaamu Poccmiickoit denepammm Tpyaosoro
koxekca Poccmiickoit dexpepamun» COASPIKUT
MPABOIOIOKEHHUE, COTJIACHO KOTOPOMY PE3yiib-
TATOM COBEpLICHUS PabOTHHKOM 3JIOVIOTPeOH-
TEAbCKUX ACUCTBUU NMpPU PACTOPKEHHU TPYAOBO-
ro JOroBOpa Mo MHHLMATHBE paboTomartens sB-
JSIETCS OTKa3 B VIOBJICTBOPCHHUU HCKA O BOCCTA-
HOBIICHUH €ro Ha padote. PaGoTHHK Takxke BOpa-
BC BBIABHUTaTh TPeOOBaHUS 00 W3MCHCHHH JaThI
VBOJBbHCHHA. B TO ’ke BpeMs yKas3blBacTCs, YTO
padoromaTeas HE JODKCH HECTH OTBETCTBCH-
HOCTh 33 HEOMAronpuATHBIC MOCICACTBHS, BbI-
3BAHHBIC HCCIPABCIIUBBIMH ACHCTBHSAMHU  CO
CTOPOHBI pabOTHHKA.

B otHOomeHun paboromarens, 3I0yIOTPE-
OUBLICTO MPABOM, HUKAKHX MPABOBBIX MOCICACT-

BHMH HE ycTaHOBIEeHO. Ha npakTuke cyasl mpume-
HAOT K HUM IIPABOBBIC MOCICACTBUA TAKUC, KO-
TOPBIC ABJIAOTCA CICACTBUCM COBCPIICHUSA IIpa-
BoHapyimeHusa. Mx mnepedeHr mpencraBieH B
ct. 394 Tpyaosoro xoaekca P®. Ho 310 HE co-
BCEM BEPHO, MOCKONBKY 370YMOTPEONICHHUE Mpa-
BOM IIPABOHAPYUICHUCM HC ABJIACTCA.

BreiBox: meiicTByrOmEe rpaXkAaHCKOE H TPY-
JOBOE 3aKOHOJATEIBCTBO HE JACT JIETAJIBHOTO
OTIPEICIICHUS TOHATHS «370YMOTpeONecHHE mpa-
BOM» B CHUJIy €ro MHOTOTpPpaHHOCTH, MHOTO3Ha4v-
HOCTH, B CHJIY HEBO3MOXXHOCTH 3apaHee OIpese-
JATE BECh CIIEKTP (opM Takoro mpaBoBOro MoBe-
Jgeamst. C OZHOH CTOPOHBL, 3TO HE COBCEM BEPHO,
NOCKOJIBKY KBa.]'II/I(bI/IKaLII/IH ACAIHUA B Ka4YCCTBC
3MOYTOTPCOICHUS MOXKET OBITh OCYIICCTBICHA
uckaounTeabHo cyaoM. C  apyroll CTOPOHSI,
BO3MOXHO, 3TO H HELIENECOOOPA3HO, MOCKOIBKY
MPaBO KaK >KUBOH OPraHU3M Pa3BHBACTCA OBICT-
pee, 4eM 3aKOHOAATETh MOYKET 3TO NMPEABHICTD.

[IpaBoBrlc MOCHEACTBHSA 370YMOTPEOICHUS
npaBOM B TPYAOBBIX OTHOLICHUAX AOJZKHBI 6LITL
JeTajgpHO 3aKpervieHsl B TpyxoBoM koaekce PO,
IIOTOMY YTO TPYAOBOE 3aKOHOAATEIBCTBO Kak
OoTpacnp TpaBa, OPHCHTHPOBAHHAS HA 3aITUTY
MpaB U HHTEPECOB PabOTHHUKOB Kak Oomnee cnaboit
CTOPOHBI TPYOBOTO MPABOOTHOIICHUS (B paMKax
JUCLMIUIMHAPHON M MaTepHUalbHONW OTBETCTBEH-
HOCTI/I), HC COACPXKUT aACKBATHOI'O MCXaHU3MaA
BOCCTAHOBJICHHS TPYAOBBIX NpaB PabOTHHKOB H
padorojaTencli, MOHECIIUX HEOIArOMPHATHBIC
MOCNEACTBUS B PE3YIbTATE HEIOOPOCOBECTHOIO
HOBEACHUS IPOTUBHOM CTOPOHBI.
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ABUSE OF LAW FROM THE CIVIL LAW

AND LABOR LAW POSITIONS

E. M. Ofman, N. V. Dulatova

South Ural State University, Chelyabinsk, Russian Federation

The article is devoted to specific issues of abuse of law from the standpoint of civil law and
labor law. It is established that civil law allows to interpret the abuse of law as an offense, while
labor law under the abuse of the law means an independent type of legal behavior that does not fall
under the signs of a wrongful act. Specific to civil and labor law are the legal consequences appli-
cable to acts that are abusive. The Civil Code of the Russian Federation establishes as such a re-
fusal to protect the rights, damages, and other measures. The labor code of the Russian Federation

does not provide any legal consequences.
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