MpobGnembl U Bonpochkl TEOpUU rocyaapcTsBa
U NpaBa, KOHCTUTYLMOHHOIO
U aAMUHUCTPATUBHOrO NpaBa

YOK 342.41
BBK X400.12(2)

DOI: 10.14529/law190308

PEWWEHNA KOHCTUTYLUUOHHOI'O CYOA P®
KAK CPEOCTBA NMPABOBOI'O PEINYJINPOBAHWUA

OBLLECTBEHHbLIX OTHOLUEHWUN

A. A. AcadxaHoe

Poccutickull eocydapcmeeHHbill yHuUsepcumem rpasocyous,

Ypansckul ¢punuan, e. YensabuHck,
3. P. TaHaeea

HOxxHO-Ypanbckuli eocydapcmeeHHbIl yHUsepcumem, e. HenabuHck

B crarse HUCCICAYKOTCA B3ILIAbI CTOPOHHHUKOB W MPOTHBHUKOB NMPU3HAHWA 34 PCLIC-

B oredecTBeHHON IOPHUANYECKOM HAYKE BO-

HusiMu cy0B B KoncrurynmorHoro Cyaa PO, B yacTHOCTH, CBOMCTBA IIPABOBOTO PETY JIH-
poBaHMs OOIIECTBEHHBIX OTHOIICHUH. [IpeamaratoTcsa KpuTepuu pacCMOTPEHHS IOPHAMIC-
CKHX CBOMCTB pemcHui Cyzna, KOTOpPbIE, 0 MHCHHIO aBTOPOB, IIO3BOJLIFOT PACCMATPHBATH
JAHHBIC PEIICHHA KAK CPEACTBA MPABOBOTO PETyIHPOBAHMA, HCTOYHHUKH OTPACIH KOHCTH-
TYLMOHHOTO IpaBa. B memiIxX apryMCHTALWH NPH3HAHHA 34 PELICHUAMH CYJAOB CBOICTB
MPABOBOTO PETYJIMPOBAHMS OOINCCTBEHHBIX OTHOINCHHH AHANH3HPYIOTCS IOCTABICHH
IMnenyma Bepxosroro Cyga P® u Koncturynmonnoro Cyga PO Ha Hanwume mpH3HAKOB
CBOMCTB IPaBOBOTO PEryJIMPOBAHUS OOIIECTBEHHBIX OTHOIICHUH. B 3aKmoueHue AenaroTes
BBIBOJBI O TOM, UTO MMEHHO pemeHms1 Koncturynuonuoro Cyna PO MoryT uMeTh CBOHCT-
Ba MIPABOBOTO PEryIHPOBAHHA OOMICCTBCHHBIX OTHOMICHUH.

Knrouesvie cnosa: obuiecmeennsvle OMHOWEHUS; KDUMEPUN AHATIU3A 10PUOUYECKUX
C60IICIE peuieHull cyoa; cpedcmea npagoeozo peyauposanus; pewenus Koncmumyyu-
oHnozo Cyoda; ucCmoYHUKU NPAGA.

JAOKTPUHAIIBHBIMU  TIPOU3BCACHUAMH, CKOJIBKO

poc o ToM, MOTyT JH pemenus Koncrurymon-
Horo Cyga P® cuuratbest cpeacTBaMu MpaBOBO-
IO PETYINPOBAHUS, ABIICTCA HEONHOZHAYHBIM H
JUCKyccHOHHBIM. Hamprvep, HEKOTOpBIE yUeHBIE
He npusHaroT pemeHus KoncruryumonHoro Cy-
Ja P® nctouyHmMKaMu POCCHIICKOTO IpaBa, apry-
MEHTHPYSI CBOKO MO3HIUIO IO pAAY PopManbHBIX
MPHU3HAKOB [2, ¢. 64; 14, c. 110].

CTOpPOHHHKH TNPOTHBOIOJIOKHOTO MHECHUS
[0 WCCIIEAYEMOMY BOTIPOCY TIONAraroT, UTO MPH
PacCMOTPEHUH IOPUANICCKIX CBOHCTB CYACOHBIX
PCLICHHUN CIEOYET OCTeperarscs TOTOBHIX (op-
MaTbHBIX KPHTEPHEB, KOTOPHIE OTPHULAIOT pelle-
HHUS CYJOB B Ka4eCTBE UCTOYHUKOB mpasa. OHH
OTMEUAIOT. HEJIb3s JCNAaTh BBIBOA, UTO CYACOHBIC
peIeHu He ABIAIOTCA UCTOYHUKOM TpaBa. Uro-
Obl UMCTh MPABHIBHOC NMPCACTABICHHE MO JaH-
HOMY BOTIPOCY, HYJKHO HE CTOJBKO HHTEPECO-
BaThCad (HOPMYIHPOBKAMHU PA3TIHIHBIX ABTOPOB H

oOpaTuTh BHUMAaHHC HA Ipyroi ¢akTop — Ha BCE
VBEIMYHBAIOMIECECS HHCJIO PA3IHMYHOTO poja
COOPHUKOB M CHPaBOYHHUKOB CYACOHOH NpakTu-
KU. JTH COOPHHKH M CIPABOYHUKH MHIOYTCS HE
I ICTOPUKOB IpaBa WIH COLMOJIOTOB M HE AL
VAOBOIBCTBUS WX YHTATCICH: OHH CO3IAKOTCA
IS FOPUCTOB-TIPAKTHKOB, H HX POIb OOBACHHMA
JHIIb TEM, YTO cyAcOHAs MPAKTHKA SIBISICTCS B
MPSIMOM CMBICTIC CIIOBA MCTOUYHHKOM mpaea. Ko-
JWYECTBO W KA4YECTBO 3THX COOPHHUKOB MOTYT
JaTh MPCICTABICHHE H O BAXKHOCTU CYICOHOU
MPaKTUKA KaK HCTOYHHKA IpaBa B POMAaHO-
TepPMAaHCKHX MPABOBBIX cucTeMax [4, c. 95-96].
JaHHas mosuims, Kak HAM BHIUTCA, MOA-
TBEPIKAACTCA COBPEMCHHOW CVICOHOH MpakTH-
ko# B Poccuiickoit denepaniui, T0 ¢CTh MPaBo-
BOE PETYIHPOBAHUE OCYIIECTBIAECTCA HE TOJIBKO
aKTaMH 3aKOHOJATCIBHBIX M HCIOTHHUTCIBHBIX
OPTaHOB BIIACTH, HO B HEKOTOPBIX CIyYasX OCY-
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Mpo6neMbl 1 BONPOCHI TEOPUM rOCYAaPCTBA U NPaABa,
KOHCTUTYLIMOHHOIO U agMUHUCTPaTUBHOIO NpaBa

mectBisieTess akramu Koucruryimonnoro Cyga
P® wemocpeacTBEHHO.

Cneayer oOpaTUTh BHUMAHHE U HA TO, YTO
peryaupoBaHue OOIICCTBCHHBIX OTHOILICHHUH Pe-
menusmu  Koncruryimonnoro Cyaa P®, kax
37eMeHTaMu cucteMsl mpaea Poccrm o0ycriosie-
HO TaK)K€ BHCIIHHUMH (PakTopamMu — OCOOCHHO-
CTAMH COBPEMCHHBIX SKOHOMHYCCKHUX, MOIUTH-
YCCKUX VCIOBUH, OKAa3bIBAIOLIUX BIUSHHC HA
mpaBoBYK cuctemy. Kak BEpHO OTMEHYACT
A. A TlerpoB, Hacrodiiee BpeMs XapaKTCPU3y-
ercst riuofanu3aluel JaHHBIX (aKTOPOB, KOTO-
ppic OOYCIABIMBAKT AKTHBHOC B3aUMOIPOHUK-
HOBCHHC IMPABOBBIX CHCTEM, YTO MOPOKIAIT
00OTAICHUE HAIMOHAJIBHBIX IMPABOBBIX CHCTEM
HOBBIMH UCTOYHHKAMH, M3HAYAIBHO UM HE MPH-
cymumwmu [15, ¢. 107].

B HayuHO# muTEparype paccMaTpPUBAIOTCS
pemenns Eponetickoro Cyaa mo mpasam 4emo-
BCKA, KOTOPHIC HHTCIPUPOBAHBI B MPABOBHIC CHC-
TEMBI PA3IMYIHBIX CTPAH, TI0 MHCHHUIO aBTOPOB, B
Ka4uecTBe HCTOYHHMKOB IIpaBa JAaHHBIX CTpaH [6,
c. 32]. OxHako HE BCE YUCHBIC MPHUICPKUBAIOTCS
3TOr0 MHCHUS, MONAras, YTO HAJHYKC Y MPaBO-
BOTO aKTa MPHU3HAKA PETYIMPYIOMETO XapakTepa
BOBCC HC O3HAYACT, YTO AAHHBIA AKT HAJACICH
CBOHMCTBOM PEryJUPOBaTh OOIIECTBCHHBIC OTHO-
menud [3, ¢. 141]. C gaHHOM MO3UIUCH HEIB3S
He cornacuthked. [locranosnenus [Inenyma Bep-
xoHOro Cyna P® mo Bompocam 00oOmICHHS CY-
JMeOHOM MPAKTHKH, KAK HAM KQKESTCS, YKA3bIBAIOT
HA TAKUC MPU3HAKH, KAK OOIICOOsM3aTCIbHBIA Xa-
paktep peweHuii Bepxosroro Cynma P®, muoro-
KPaTHOE CJCIOBAHUC €My HHU3BIIUMH CYyJAaMHU,
MPEeIHA3HAYECHUE MMOCTAHOBICHUS A HEOPENE-
JICHHOTO Kpyra cyOBEKTOB, HO CaMOE BAXKHOC — B
JTUX PCHICHUSX HE HAOFOAAROTCS MPU3HAKU JIC-
TCPMHHALIMK COACpKaHus HOpMbI mpasa. Cieno-
BaTC/IbHO, 3TOT (AKT HE XAPAKTCPU3YCT JAHHBIC
PCLICHHS KaK MPaBOPETYIUPYIOIIUE, KaK CPEACT-
Ba PETYIHUPOBAHUS OOIICCTBCHHBIX OTHOIICHHUH.

Jpyrue ydYeHBIC MOJArarT, YTO «IOAMCHA
3aKOHA HEIOCTATOYHO IMPOPAOOTAHHBIMU TO3H-
UMM OpraHa CyJAcOHOW BIACTH, K TOMY KS
c(hopMyTMPOBAHHBIMU TIO0 BOIPOCAM, HE BXOJsI-
UM B €0 KOMIICTCHIIMIO, MMPUBOAMUT K KpalHE
HCTATUBHBIM TMOCICACTBUSIM B OOJNIACTH 3alUTHI
mpasy [13, c¢. 10]. C >TuM MOJOKESHHUEM TaKKE
HEJIb35 HE COTIIACHUTHCS.

CBOHCTBO MPaBOBOrO PEryIUPOBAHMS OOIIC-
CTBCHHBIX OTHOIICHHN AKTaMH BBICHIHNX CyacO-
HBIX WHCTAHIUH MOATBEPHKAACT U MHOTOBEKOBAS
MPaKTHKA CyAeOHOTO MPELCACHTA B CTPAHAX AHr-

JOCaKCOHCKOTO 0OOIIEero mpasa, NPaBOBbIC CHUCTE-
MBI KOTOPBIX (PYHKIIHOHHPYIOT BECEMa VCICIIHO.
TpaauIUOHHO CUYHTACTCS, YTO CYIIHOCTH CYACO-
HOTO TIPEIEACHTA 3aKIIOYAcTCd B INPHAAHHH
HOPMAaTHBHOTO XapakTepa pPEIIeHUSIM cyia II0
koHKpeTHOMY aeay [16, c. 288]. Oxnako B Ha-
LIMOHATBHON TipaBoBOM cucteme Poccmn mposs-
JIIIOTCS TUIIB HEKOTOPBIE MPU3HAKH TPEIIEHACH-
TOB B PEIHICHHUAX CYAOB BBICIIEH WHCTAHIWH, a
3TO TaKXKE HE XapaKTEPHU3VET PEIICHHA TAHHBIX
CY0B Kak HAJCJICHHBIE NPABOPETYIMPYIOIUMH
CBONCTBaMH.

IIpornBHuKN npu3Hanus pemennii Koncru-
tyuuonHoro Cyna P® ucrounukoM mpaga, CTosT
Ha MO3UIIAX MMO3UTHBH3MA, COTTIACHO KOTOPOMY
HMCTOYHHUKH IIPaBa OTOXKASCTBILIIOTCS ¢ UCTOYHH-
KaM# HOpM mpasa. IloCKOIbKY B IPaBOBBIX IO-
sumuax  Koncruryumonnoro Cyaa PO Takux
HOpPM HET, caMH no3umuyd KoHCTUTYLHOHHOTO
Cyaa P® He MOryT CYMTATBCS HCTOYHHKAMH
IpaBa BBHJY OTCYTCTBHS B HHX Takoro poja
HOPM [3, c. 142-143].

Jannble B3rIAABI, KaK MBI ITOJIAracM, KOH-
LENTYAJIbHO JOTHYHB HA TEOPETHUECKOM YPOB-
HE, I'I¢ TIPAaBO IMOHMMACSTCS TOIBKO KaK COBOKYTI-
HOCTb CO3JAHHBIX T'OCYJApPCTBOM HOPMAaTHBHBIX
aKTOB, BEAYINEE MECTO CPEIH KOTOPBIX, ECTECT-
BCHHO, 3aHHUMACT 3aKOH. JTO O3HAYACT, YTO MO-
3UTHBHCTKOEC TIOHUMaHHE CPEACTB IIPABOBOTO
PETYIHPOBAaHNA OTPAHHYMBACTCA 3aKOHAMH H
JPYTUMHM HOPMAaTHBHBIMH aKTaMH, YTO MPOTHUBO-
peuuT cyAcOHOH NPaKTHKE, Pe3yIbTaTOM KOTO-
POH ABIAIOTCSl PEIICHHS CYAOB Kak (OPMBI mpa-
Ba, CIHOCOOHBIC PEryIUpOBaTh OOLICCTBCHHBIC
OTHOIIEHHA. B KOHTEKCTE paccMaTpuBacMoro
HaMH BOIPOCA YMECTHBIM IPEACTABIACTCI B Ka-
YECTBE  BBIBOAA  BCIOMHHTH  YTBEP)KACHHE
C. C. Anexceesa 0 TOM, YTO K 3JICMCHTaM IPaBO-
BOHM CHCTEMBI OTHOCHUTCS CYACOHAs mpakThka [1,
c. 86-91], B TOM uHCIC, KaK HAM KKCTCS, U Pe-
LICHUS CYAOB KaK PE3yJbTaT CyAcOHON MPAKTHKH
B KadeCTBE CPEACTB IPABOBOTO PETYIHPOBAHUIL
OOIIECTBEHHBIX OTHOLICHUH.

B ar10ii cBA3M ycTaHOBICHHE CHOCOOHOCTH
Koncturynmonnoro Cyaa P® perymnmposats
OOIICCTBCHHBIC OTHOLICHMS CICAYET OCYILICCTB-
JATHh Yepe3 BBIABICHHE HATWYHA V €TO PEIICHHH
HOPMaTHBHOTO XapakTepa, KOTOPBIE NPHCYIIH
TaKUM CPEJACTBAM NIPABOBOTO PETYIMPOBAHUA,
KaKk HOpMa IpaBa, HOPMAaTHMBHBIN akT U T.A. B
3TOM KOHTEKCTE CYIIECTBYET MHEHHE O TOM, UTO
MHOTHE HYEpTHI, XapaKTEPHBIE M1 HCTOYHUKOB
MpaBa B UX NO3UTUBHOM NOHHMMaHMH, (pakThuec-
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PeweHue KoHcmumyuyuoHHozo Cyda P® kak cpedcmea

fipaeoeo2o peaysiupoeaHus obuwecmeeHHbIX...

CKU IPUCYIIH U TpaBoBbiM mosunusaM Koncru-
tyuuonHoro  Cyma P®. Kak  ortmeuaer
B. JI. 30pbKuH, «BO-LEPBEIX, OHH OTPAXKAIOT TO-
CYJApCTBCHHYIO BOJIO, MOCKOJBKY BO3HHKAIOT
KaK aKT KOHCTHUTYLMOHHOTO OPraHa, YIOTHOMO-
YCHHOT'O BBIPA3UTh 3Ty BOJIO B NPEANHICAHHBIX
3akoHOM (OpME M mapameTpax; BO-BTOPHIX,
UMEIOT 00I1Ie00sI3aTe/IbHBIN XapakTep (M A1 3a-
KOHOJATEJIs, ¥ JUTS [TPABOMPUMEHHUTEIsI) U 00Ja-
JAIOT Ka4eCTBOM PETVIATOpPA ONPEACICHHOTO
BUAAa OOLICCTBCHHBIX OTHOIICHUH, B-TPETHUX,
001a1ar0T ONpeACICHHBIME BHY TPCHHUMH CBOI-
CTBaMH, MOCKOIBKY BBIMOIHAIOT POJdb HOpMa-
THBHOU OCHOBBI B NPABOBOH CHCTEME, a TAKXKE
CITy’KaT OPHECHTHPOM B MPABOTBOPUYECTBE U Mpa-
BonpumeHeHNN» [9, ¢. 119].

B otcuecTBeHHOW Hayke MNPU3HAKOTCA Clic-
JOVIOLINE XapaKTCPHBIC MPU3HAKH MPABOBBIX aK-
TOB KaK CPEACTB MPABOBOTO PErYIHPOBAHHS.

1. O0meo0A3aTENBHOCTD aKTa I BCEX afl-
pecatos.

2. Tlpenmmicannsa akta agpecOBAaHBI IS HC-
ONPEIECIICHHOTO KPyTa JIHLI.

3. MHorokparHas peanu3anys M TIPUMEHE-
HHE HOPMATHUBHOTO aKTa.

4. CoaepskaHuC 3aKPCIUICHHONW B akTe (pe-
LICHUHM) HOPMBI JCTCPMUHHPYETCS BICPBBIC, W
HOpMa TpuoOpeTacT mpaBoBou xapakrtep. [lpa-
BUJIA MOBeACHUA (MpaBa U 00A3aHHOCTH) COCTaB-
JSIOT COACPKAHUE AWCTIO3UIHNH — OJHOTO W3
TPEX 3IEMEHTOB JAHHOH HOPMBL.

B moateepkacHUC CKA3aHHOTO CICAYCT pac-
cMoTpeTh mpakTuky KonctutynumonHoro Cyga
P®. Hammpumep, B CBSI3M ¢ YCTAaHOBJICHHBIM IIPO-
THBOpeureM B cT. 46 u 4. 4 cr. 125, B XOoTOpOM
cT. 125 orpannumBaeTr rapaHTHPOBAaHHEIE B CT. 46
MpaBa WHOCTPAHHBIX TpakiaH, oOpamarbcs B
Cyx ¢ xano0oli Ha HAPYIUICHHBIC 3aKOHOM KOH-
cTuTyunoHHsle npasa, Koncturyunonnsii Cyn B
[Tocranosnenuu ot 17 ¢espama 1998 r. Ne 6-I1
chOpMY THPOBAT MPABOBYIO MO3ULIHIO, B KOTOPOI
JOIMYCKAcT MPaBO MHOCTPAHHBIX TPAXKIAH M JINL
0e3 rpaxkgancTsa Ha odpamieHue B Cya ¢ xajo-
0ol Ha HapyleHHBIC mpasa. Takum obpazoM, B
JaHHOM [locTaHOBICHUH BHEPBBIE 3aKPEILISACTCS
mpaBo He rpaxzaan P® obpamarscs B Cya. Ito
MPaBO PEATU3YETCS MHOTOKPATHO HWHOCTPAHHBI-
MH TpaKIaHAMH W JHIAMH 0e3 TIpakJaHCTBA,
001Ie0013aTeIPHO,  aAPECOBAHO  HEONPEACICH-
HOMY Kpyry juu. Takum o0pazoM, B JaHHOM pe-
LICHUHM MPHCYTCTBYIOT BCC MNMPHU3HAKH CPEACTBA
MPABOBOTO PETYIUPOBAHUSL.

ITOT HE CAMHUYHBIN ClTy4aii MPaBOBOTO Pe-

ryauposanust Cy0M OOIICCTBEHHBIX OTHOIICHHS
noareepxkaacT M. I'. KorenpHrkoB, monaras, 410
Koucruryiwonnsiti Cyx P® obmamact 3Hauwm-
TCJAPHBIMH BO3MOYKHOCTSIMH OMPEACISATh KPYT
CyOBEKTOB, 00/1aJAOIIUX TPABOM OOpAIaThCs B
Cyn 3a 3amMTOM HAPYIICHHBIX NPaB U CBO-
60x [11, c. 64]. Kpome TOro, HEKOTOPBIC YUCHBIC
cmpaBeanuBo mojarator, 4to DeaepambHbrit
Koucturyumonnsiii 3akoH «OQ KoHcTUTYLHOH-
HoM Cyae P®» obecreunBact JaHHYIO BO3MOXK-
Hocth Cypa [12, c. 22]. [lpyrue ydeHbIe Takke
cuntaroT, 4T0 «oH (Cya) CBOMMH PELICHHAMH
pacimpsieT 4UCIO0 CyOBEKTOB, OOIaJAOLIHX
npaBoM obpawarbes B Koncruryuuonnsiii Cyg ¢
3arpocoM o cooteercTeu Koncturyrmm PO....»
[11, c. 24], ciemoBaTeIbHO, «B ACHCTBUTCIBHO-
CTH 3TH PCIICHUS SBJISIOTCS UCTOYHHKAMH Mpa-
Ba» [17, ¢. 628—-629], a 3TO 3HAYUT, UYTO HAHHBIC

pewicHus  0ONAmAOT  IPABOPETYIHPYIOLINMU
CBOMCTBAMH H SBIIIOTCA CPEICTBAMH IIPABOBOTO
pEeTyIMPOBaHUA.

Wrak, Mbl mpUACP:KUBACMCS TOUYKH 3PCHHUS,
COTJIaCHO KOTOPOH MPaBO yIKE HENB3S paccMar-
pUBATh TOJBKO KAaK CHCTEMY IIPABOBBIX HOPM,
COACPKANIUXCS HMCKIIOYUTCIBPHO B 3aKOHAX H
WHBIX HOPMaTHBHO-TIPABOBBIX akrax [5, c.27].
[TosToMy mpaBoperymsaTHBHBIC (DYHKLHMH perie-
uuii Koncturyrmondoro Cyaa P® gokaszarens-
HBI U JIOTUYHBI,

OTpULaHHE PEryISITHBHBIX CBOWCTB Y PEIIC-
uui Koncturyimonnoro Cyna P® obeanser co-
BPCMCHHBIC KOHLICIIIUH TMPABOMOHHUMAHHUS U
MPOTHBOPCUHUT CIOKHUBIIUMCS PEATHIM COBPE-
MEHHOTO MpaBa, CHOPMHUPOBABIIUMCS TOA BO3-
JEUCTBUEM BHEIIHUX HBIHE JACUCTBYIOIIHUX 3KO-
HOMHYCCKHX, MOJUTHYCCKUX ¢  COLHATBHBIX
daktopoB. HMMEHHO KOHIEMOIHS CHCTCMHOTO
MPABOMOHUMAHUS,  MPU3HAKOIAS  CYACOHYIO
MPAKTUKY U PCIUICHUS CYA0B 3JICMCHTAMU MPABO-
BOHM cucrembl Poccuu, JOrHYHO M TOKA3ATEIBHO
OOBSCHSICT PErYJISTHUBHBIC CBOMCTBA PEIICHUIN
Koucturyumonnoro Cyxa P® kak HCTOYHUKOB
OTpacinu KOHCTHUTYLIMOHHOTO TIpaBa, CPEACTB
MPABOBOTO PETYIUPOBAHUS OOIIECTBCHHBIX OT-
HOLIEHUH.
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The article examines the views of supporters and opponents of the recognition of
the decisions of the courts and the Constitutional Court of the Russian Federation in par-
ticular, the properties of the legal regulation of social relations. The criteria for reviewing
the legal properties of the decisions of the Court, which, according to the authors, make
it possible to consider these decisions as means of legal regulation, sources of the branch
of constitutional law, are proposed. In order to argue the recognition of the decisions of
the courts on the properties of the legal regulation of public relations, the Plenum of the
Supreme Court of the Russian Federation and the Constitutional Court of the Russian
Federation on the issue of the presence of signs of the properties of the legal regulation
of public relations are analyzed. In conclusion, it is stated that it is the decisions of the
Constitutional Court of the Russian Federation that can have the properties of the legal
regulation of public relations.
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