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MPUHUUMNBI OPUOAUYECKOIO NO3HAHUA:
UCTOPUYECKUUN N NOTNYECKUN ACMNEKTDI

O. A. Ezopoea

HOxxHO-Ypanbckuli eocydapcmeeHHbIl yHUsepcumem, e. HenabuHck

B cTatbhe paccMaTpHBAKOTCA BOIPOCHI, CBA3AHHBIC CO 3HAYCHHEM H POJIBIO MPHHIMIIOB
HCCICAOBAHUA B FOPHINYCCKOM MOSHAHHH. ABTOP JACT XaPAKTEPHCTHKY PA3THIHBIX (opM
HAYYHBIX MPABOBBIX HCCIICAOBAHUH. PACKphIBasA CiCHH(HUKY HCTOPHKO-MIPABOBBIX HUCCIICIO-
BAaHWH, aBTOP MOKA3bIBACT 3HAUCHHC M (DYHKIMH NMPUHIWIA OOBEKTHBHOCTH WM IPHHIIHIIA
HCTOPU3MA KaK BCCOOIIMX NMPHHIMIIOB HAYYHOTO MO3HAHMA. ABTOP apryMEHTHPOBAHO J0-
Ka3bpIBACT, UTO K OCHOBHBIM JIOTHYCCKHUM NMPUHIHIIAM B OPHIWICCKOM MO3HAHUHA OTHOCATCSA
3aKOHBI TPAAHUHOHHOHW (POPMANBHOI JOTHKH, pa3paboTKa KOTOPBIX OCYIICCTBILUIACH B
KJIaccuueckor anTuuHO# (mnocofuu Apmcrorenem. Cpeau JOTHUCCKHX 3aKOHOB, KOTO-
pBIC MOTYT MPUMEHATHCA B MPABOBOM IO3HAHHH, PACCMATPHBAIOTCS 3aKOHBI TOXKICCTBA,
MPOTHBOPEYHA, HCKIIOYCHHOTO TPETHETO, JOCTATOYHOTO OCHOBAHMA. B cTarhe moxasaHo,
YTO B MPABOBBIX HCCIICAOBAHUAX OCHOBHBIC 3dKOHBI JIOTHKH CIIy>KAT B KAUCCTBC JIOTHYIC-
CKHX OCHOBAHWIl TMO3HAHWS, BBITONHS (DYHKIHIO OOBCKTHBHOTO HCCICAOBAHMUS, A TAKXKC
KaK MCTOOOJOTHICCKUC NMPHUHIHUIBI MO3HAHUA BBICTYNAKOT B BHAC (I)I/IJ'IOCO(I)CI(I/IX OCHOBA-
HUH PAlHOHATBHOTO TMO3HAHHA mpasa. Oco00¢ BHUMAHHC VACICHO PACCMOTPCHHIO POJH
OCHOBHBIX 3aKOHOB JIOTHKH B YTOJIOBHO-IIPABOBOM H YTOJOBHO-IPOLICCCYATbHOM FOPHIH-
YCCKOM ITO3HAHHH. ABTOp NPUXOOUT K BBIBOAY O TOM, YTO BCGO6H.[I/I€ TPUHLHUITBI TO3HAHWA,
MPUMCHSCMBIC B HCTOPHKO-IIPABOBBIX HCCIICIOBAHHAX, H OCHOBHBIC JIOTHYECKHE 3aKOHBI,
HCIOJIB3YEMBIC B MPABOBBIX UCCIICAOBAHMAX, BHIMOTHSAKOT THOCCOJOTHICCKYE) H METOA0JI0-

THYECKYH0 (DYHKIMIO B IOPHIHICSCKOM MO3HAHUH.

Knrwouegvie croea: 1opuduneckoe no3naunue, (opmvl npagosuix UCCIe008aHUH, Uc-
MOPUKO-NPAGOGHIE UCC/ICO06AHNIS, 6CCOOWIE NPUHUUNBI HAYUHO20 NOZHAHUSL, OCHOBHbIE
3AKOHBI TI02ZUKH, OCHOGAHUSL NOZHAHUS.

B coBpeMEHHBIX HpPaBOBBIX HCCICIOBAHUAX
OTMEYACTCS, YTO «HOPHUIUYCCKAs Hayka, NpH-
3BaHHAs CIIOCOOCTBOBATh PALIMOHATBHONW OpraHH-
3alUM, YIOPSIIOUCHHOCTH U YPEryTHPOBAHHOCTH
OOIICCTBCHHON YKM3HCACATEIBHOCTH, HE MOMKET
HHTCHCHBHO pa3BUBaThci 0Oe3 mo3HaHMA ceOsl,
0e3 METOJOIOTHH HCCICIOBAHUS CBOMX OOBCK-
TOB», TIO3TOMY OJHO W3 HAMPABJICHUI Pa3BUTHUS
TCOPETUKO-TIPABOBOTO 3HAHMS «CBA3aHO C €ro
peICKCUBHBIM AHATU30M, HCCICIOBAHUEM JIO-
THYCCKUX OCHOB MBILIJICHUS CYOBCKTOB HOPHIU-
YECKOH JEeATEIbHOCTH, VPOBHEH U MPEACIOB Me-
TOJONOTH W TO3HAHWS IpaBa, LICHHOCTHBIX ac-
nekToB u T.4.» [60; 10, ¢. 18].

HenocrarouHocTh B3aMMOCBA3U MEKIY TEO-
pHCEH MO3HAHMS W MPABOBOU HAYKOH OOYCIOBIH-
BAaCT HEOOXOAMMOCTh «(HUCCICAOBAHUSA OOIINX
3aKOHOMEPHOCTEH, MPUHLUIOB U MOHATUH KOPU-
JUUCCKOH HAYKH», TaK KaK «IOPUCTIPYACHLUSL
JOJDKHA UMETh MPOYHBIC PAllMOHATIBHBIC OCHOBA-
Hus» [10, ¢. 4; 46, ¢. 14]. BeecTtoponHee m3yc-
HHE NPUHLMIOB MO3HAHUS KaK OCHOBAHHMN HAyY-
HOM paIlMOHAIBHOCTH OCYINECTBIICTCA B COBpE-
MEHHOU (uiocoduu U METOA0I0THH Hayku [50;

52; 56; 59]. ®dunocodckue NPUHIMIEI U KATETO-
puH OTHOCATCA K (PHIOCO(CKUM OCHOBaHHAM
HAyKH, CIyKaT «OCHOBAaHMSAMM HAYYHOTO IIOHC-
Ka, 0DOCHOBBIBAIOT UACATBl U HOPMBI, OHTOIOTU-
YECKHE TMOCTYNAaThl HAYKH H OOCCICUHBAIOT
BKJIFOUCHHE HAYYHOTO 3HAHMA B KYNIBTYPY, BBI-
MONMHAIOT ~ SBPUCTHUCCKYIO  QyHKIuio»  [50,
c.330-331]. Buepsple wnccneaoBaHWE IPHHITH-
OB MO3HAHMS OBLIO OCYIIECTBICHO B KJACCHYC-
CKOH aHTHYHOHM (unocoduu B CBA3U C MEPEXO-
JOM OT MH(OIOTHICCKOTO0 K TEOPECTUICCKOMY
pedaekTUBHOMY CIOCOOY MBIIIJICHUS W HOHHMA-
HUS, CTABAIIEMY 337ady BBIICHUTH CPEJICTBA IIO-
3panug. [lpm sTom xapakrepHBIMH uUepTamMu pa-
OHOHATBHOTO TMO3HAHWS OBLTH, BO-TICPBBIX, Ha-
MPAaBJICHHOCTh TO3HAHWSA HAa IOUCK OOIIEro
NPUHIMIA B CYLICCTBOBAHHHN MHOTOOOpa3HBIX
BCIIEH U SBJICHUN KaK «3aKOHA BO3HUKHOBCHHS
BCETO EIUHHYHOTOY», MOCTIKCHHE Pa3yMOM He-
OOXOJMMBIX CBS3€H M OTHOLIEHUH BEMIEH Kak
BCCOOIIETO «JIOrOCa MHPAa U OJHOBPEMEHHO TO-
[0ca peuy, SA3bIKa, UMEIOIIETO CBOU 3aKOHHI, pa-
IIMOHAITBHO MOo3HaBaeMbIey» [37, ¢. 693; 41, ¢. 93].
Bo-BTOpEIX, B IPOTHBOIOJIOKHOCTD VUCHHAM
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Mpo6neMbl 1 BONPOCHI TEOPUM rOCYAaPCTBA U NPaABa,
KOHCTUTYLIMOHHOIO U agMUHUCTPaTUBHOIO NpaBa

CO(HCTOB U CKENTHKOB, 0OOCHOBBIBABIINX CYOB-
CKTUBHOCTb U OTHOCHUTCIBHOCTD BCAKOTO 3HAHUS,
OCYIIECTBISUICS TIOMCK OOBCKTHBHBIX OCHOBAHUI
u kputepues 3Hanus B yueHusx Coxpara, [lna-
ToHa U Apucrotens. B stoii cBa3m uccnenosa-
auck GopMBI, IOHATHS, WACH, MPUHLIMITEL H KaTe-
TOPHH KaK PAllHOHAITBHBIC TCOPCTHUYCCKHE KOH-
CTPYKLHH, C TOMOLIBIO KOTOPBIX MOCTHIACTCS
CYIOHOCTh Kak OOBCKTHBHOC HCTUHHOC 3HAHHC.
IMostomy B anTMuYHOCTH ObLNA 3a7103kKeHA PyHIA-
MEHTATbHAS VCTAHOBKA HA HCCIICIOBAHHC IMPHH-
LUINOB KaK BHE OMBITHBIX, «OOBCKTHUBHBIX UCTHH-
HBIX OCHOBAaHHWH OBITHS W TMO3HAHUS, MOCTUrac-
MBIX Pa3yMOM KaK VHHBEpPCATbHOM AyXOBHOU
CcrocoOHOCTRIO ueoBeka» [59, c¢. 803]. Cpeau
VHHBEPCATIbHBIX MPHHLHUIOB  PAlHOHATBHOTO
TCOPETHYICCKOrO MO3HAHUS B AHTUYHOCTH paspa-
OaThIBANMCh «IPUHLUIN OOBCKTUBALMH U TPHH-
LU HOHATHOCTHY, & TAKXKE 3aKOHBI JIOTHKH TPHU-
3HABANNCH «HAHOONEE SICHBIMH W OYCBHIHBIMH
MpPUHLMNAMHA ObITHS W MbineHus» [41, ¢. 117-
118; 59, c. 807].

[Ipu paccMOTpeHHH IOPHAMYECKOrO MO3HA-
HUS HAJ0 YYHTBHIBATH, YTO HAYKA CYIIECTBYET KaK
«VHHUBEPCATBHO KYJIBTYPHBIH BHUJ 3HAHUA U JCs-
TETBHOCTH, THUI CO3HAHMS, MBIIIIICHHS U PaOOTHI,
KOTOPBIH BHIPaOaThIBACT MPEACTABICHUA OOIIUC
IS "eaoBeueckoro pasymay [41, ¢ 114], a
«3HAHHUE HAYKH O MPaBe MPEANOIaracT MOHUMA-
HHUE POJTH HAYKU BOOOIIC B JKU3HH TIOACH, 001Ie-
cTBa U rocyaapcreay [60], mosToMy HEOOX0AUMO
VKazaTh CHCUU(HKY IOPUIUYSCKOrO MO3ZHAHUS.
Bo-mepBhIX, Hay4YHOE IOPHAMYECCKOE MO3HAHUC
OCYILECTBIICTCS «B LEIX (popMupoBaHus TEO-
PETHUYCCKHX 3HAHUH O TOCYAAPCTBE U MpaBe, pac-
KPBITHS 3aKOHOMEPHOCTEH (PYHKIIMOHUPOBAHHS U
PasBUTHA TOCYIAPCTBA U MpaBa, Pa3sBUTHA U CO-
BCPLICHCTBOBAHHS 3HAHUS MPABOBOH HAYKH»; BO-
BTOPBIX, «B MPAKTUYCCKOM ILIAHE MPABOBOC IO-
3HAHHE OCYIIECTBILICTCS B LICJIAX PCIICHHS KOH-
KPETHBIX TPOOJEM MPaBOTBOPUCCKOH, MPaBoOX-
PAHUTCNBHON MM MPAaBONPHUMEHUTEIBHON Aes-
teapHOCTHY [52, ¢. 207-208]. FOpuauueckoe mo-
3HAHKEC BEACTCS PALMOHATIBHBIM IMYTEM C MPUME-
HEHHEM TOHSATHIHHO-KATETOPHATIBHOTO amIapara,
COBOKYITHOCTH NPHHIUIOB H METOAOB MO3HAHHUS
MpaBa U MOKET OCYIIECTBIATBCA B PAa3THIHBIX
BHAAX HCCICAOBAHHUN: TCOPETHUYCCKHX, HUCTOPU-
KO-TIPABOBBIX, METOJOJIOTMYCCKHX, 3MITHPUYC-
ckux, mpukiaagHbex. [loaToMy akTyanbHBIM SBIIS-
€TCSl UCCJICAOBAHNE TEMBI MPUHIIMIIOB IOPHIUYC-
CKOTO TO3HAHM, B CBSI3U C YeM B JaHHOH paboTe

MOCTABJICHA LCTh BBIACHUTH 3HAUCHHUC U POINb
TPUHIATIOB MO3HAHUS, MPUMCHACMBIX B UCTOPH-
KO-TIPABOBBIX HMCCICIOBAHMX, 4 TAKXKC MPUHIIU-
moB (OCHOBHBIX 3aKOHOB) JIOTMKH B PaMKax MeE-
TOAOJIOTHICCKAX HCCIACAOBAHUN B TMPABE, KOTO-
PHIC IPUMCHSIOTCS B IOPUINUCCKOM MO3HAHUH U
TIPAKTUKE.

1. Obwaa xapaxmepucmuka, cneyuguxa u
NPUHYUNDL UCIOPUKO-NPABOBBIE UCCAe008AHUTI 6
HOPUOUYECKOM NOSHAHUU.

B ropuanucckoM NO3HAHUH CYIICCTBYIOT HC-
TOPUKO-TIPABOBBIC HCCJICIOBAHUA, CPCON KOTO-
PBIX BBIACITIOTCS UCTOPHUSA TOCYAAPCTBA U IPaBa
Poccun, uctopmsa rocyaapcTsa W mpaBa 3apy-
OCIKHBIX CTPaH, UCTOPHS TMOJUTHYCCKUX U Mpa-
BoBbIX vucHuH. C. C. AnekceeB MOIUCPKHUBAT,
qTO «HACTOPWUCCKHAN MOAXOMN TPHU U3YUCHHUH TPa-
BA TMO3BOJIACT KOHKPCTHU3UPOBAHHO PACCMOTPCTh
OOIIHE 3aKOHOMEPHOCTH €TI0 PAa3BUTHS, BBISIBUTH
OCOOCHHOCTH CTAHOBJCHHS U PA3BUTHS OTIC/Ib-
HBIX MPABOBHIX cucteM» [2, ¢. 479]. Xapakrepu-
3ys cBsi3b ucropuu u mpasa, M. A. Kepumos ot-
MCHUAJ, UTO «IO3HAHHUC MPaBa MPCAMONAracT OIl-
PEACICHUE TOTO, KAK OHO BO3HHUKJIO, KAKHUC 3Ta-
TIBI TIPOIILIO U KaK U3MCHIUIOCH B MPOIIECCE ITOTO
Pa3BUTH, UCM CTAJI0O B MOMCHT CBOCTO HCCIICIO-
BAHUI W KAKOBH TCHOCHIIUU CTO Pa3BUTHL) [29,
¢. 109]. YueHbie oTMedaroT ABOMCTBCHHBIH Xa-
PaKTep MPUPOIBI UCTOPHUKO-TIPABOBBIX HAVK, HUTO
00y CIOBIMBACT UX «3HAYUTC/IbHBIA MOTCHIMAT U
KOHCTPYKTHUBHBIC KOMOWHAIMKM B HUCCIICAOBA-
TEABCKOM AesaTeapHOCTHY |9, ¢. 6]. HeoOxoaumo
VIUTHIBATh TCCHYIO CBS3b UCTOPHUCCKUX HCCTIC-
JOBaHUM C TEOpUEM IpaBa, MOCKOIbKY B HEH
M3YYAOTCS OOIIME 3aKOHOMCPHOCTH Pa3BUTHS
roCyapcTBa M MpaBa U BHIPAOATHIBACTCS «CHC-
TeMa OOIICTIPABOBBIX MOHITHH U KATCTOPHIA, KO-
TOPHIC IIHPOKO WCIIONB3YIOTCSA B WCTOPHUH TOCY-
JapcTsa u mpasa» [22, ¢. 10]. UccnenoBanus uc-
TOPUH TOCYAAPCTBA U MPaBa UMCIOT OPEIMCTOM
CBOCTO M3VUCHUS KOHKPCTHBIC TOCYIAPCTBCHHBIC
U OPABOBHIC CHCTCMBI, & TAKXKC PA3BUTHC U UCTO-
PUUCCKYIO CMEHY THIOB U (JOPM TOCYAAPCTBCH-
HO-TIPABOBBIX CHCTEM W vupexkacHuil. Mcropus
MIOUTHICCKUX M OPABOBHIX VUCHHUM TO3HACT HE
BO3HUKHOBCHHUC M PA3BUTHC TOCYIAPCTBCHHO-
MPABOBBIX, MOJUTHKO-TIPABOBHIX VUPCIKICHUN U
WHCTHTYTOB, a «HUCTOPHIO WACH O HUX B (opme
MIOJUTHICCKUX M TPABOBBIX BO33PCHHUU MBICTIH-
TEICH MPOIIBIX SIOX, KOTOPHIC TOCTHUTIH YPOB-
Hs LEJIOCTHOM M 3aBEPLICHHON CHCTEMBI B3IJIA-
0B, (hOPMYTHPYIOIISH 3aKOHOMEPHOCTH PA3BH-
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THS TOCYAAPCTBA U TIpasay [44, ¢. 22].
HeoGxomuMocTh M3y4EHHST HUCTOPHUYUCCKOTO
OMBITA B NMO3HAHUHM MPaBa, KaK OTMEYACT Ipo-
deccop I'. T. Kamamosa, 00ycloB/icHa TE€M, 4TO
«OTHOU M3 Y3MOBBIX MPOOJIEM Pa3BUTHS TPABO-
BOrO TOCYJApCTBA CTAHOBUTCS PA3BUTHE U CO-
BCPLICHCTBOBAHHE MPABOBBIX MEXaHU3MOB 00CC-
HNEYCHUS! TOCYJAPCTBEHHON BIACTH U YCTPOUCTBA
rpaxaaHckol km3am» [28, ¢. 12]. B ee muccep-
TalMH TMOJYCPKUBACTCH 3HAYUMOCTb H3YUCHUS
HUCTOPUH TNPABOOXPAHUTCIBHBIX OPraHOB TOCY-
JapCcTBa, KOTOPAs «IIOMOTACT COBCPLICHCTBOBATD
WX OPraHu3aldi0 H ACATCIBHOCTh, HE TOIBKO
000raImacT HAIOKM 3HAHWSA, HO U ITO3BOJIACT M30c-
JKaTh MHOTHX OIIHOOK TMPOIIIBIX JIETY, «COACH-
CTBYCT Iy4IIEMY MOHUMAHUIO KaK MPOILLIOH co-
BETCKOH T'OCYJAPCTBCHHOCTH U €€ HHCTHTYTOB,
TaK W TMOJJIUHHOTO COACPKAHHS COBPEMEHHBIX
MOJIUTUICCKUX M MPABOBBIX MPOLIECCOB, 3aKOHO-
MEPHOCTEH U TEHACHIMH UX pazsutus [27, ¢. 3].
Hccnenosanns mo HWCTOPUH NPaBOOXPAHHUTEINb-
HBIX OPraHoB Ypala, CICACTBCHHOIO amnapara,
aJBOKATYPhI, a TAKXKE HCTOPHH TOCYAAPCTBA H
mpaBa Poccun B LEnoM mpeacTaBICHBI B PAAC
padot I'. T. Kamanosoii [24, 25, 26, 27, 28]. Uc-
ciaenoBanuio uctopun YemstOUHCKOro 00aacTHO-
r0 CcyJa MOCBSAIICHA Pa0oTa KOJJICKTHBA Ypalib-
ckux aropos A. I1. A6pamosckoro, B. C. Ko6-
30Ba, E. A. Bepuro [1]. B 1tpyaax mo ucropum
OTCUECTBCHHOIO TOCYJapcTBa W mpasa mnpodec-
cop O. WM. YuctakoB oTMeUant, 4To «crenudpHka
HCTOPUKO-TIPABOBBIX HMCCICIOBAHUN 3aKITIOYACT-
cs B UCCICOOBAHUH NPaBa B €r0 UCTOPUUCCKOM
pasButuH (PaBoO B AMHAMHUKE), B TO BPEMS Kak
OTPACJCBbIC IOPUANICCKUAEC HAYKH HU3YYAIOT ACH-
CTBYIOIIEE mpaBo (mpaBo B cratuke)» [57, ¢. 80—
81]. M. ®. Bnagumupckuii-bynanos B ¢yHga-
meHTaTbHOM Tpyae «0030p HUCTOpUH PYCCKOTO
MpaBay NOAYCPKHUBANL, UTO «IPECAMETOM HCTOPHH
Mpasa JO0KHBI OBITh HE TOJIBKO HOPMBI TOCYAap-
CTBCHHOTO mpasa (rocyIapCcTBEHHOTO YCTPOUCT-
Ba, YIIPABICHUS, 3aKOHOAATCILCTBA)Y», HO TAKKE
«HOPMBI YacTHOTO MPaBa, a PABHO HOPMBIL, OXpa-
HAIOIIAE U TO M Apyroc (yYrojloBHOE MPaBO H
mpouece)» |12, c¢. 14]. T @. llepmenesuy,
00OCHOBBIBAs HEOOXOAMMOCTE HCTOPUYUCCKOTO
HCCICAOBAHUS T'PAKIAHCKOTO Mpasa AN MOHU-
MaHHs U IPUMECHEHHS €r0 HOPM, BHICI €ro 3aJa-
YeH HE TOJBKO «BBISICHCHHE HCTOPHUUECKOTO pas-
BUTHS HALIMOHAIBHBIX HHCTHTYTOB)», HO CUHTAI,
YTO «OHO COCTABISCT HEOOXOAMMOE, MPEaBaPH-
TENBHOE YCIOBUE M CHCTCMATHYCCKOTO H3Y4e-
HHUS TPaBa M AN KPUTHKH €ro ¢ TOYKH 3PCHHS
3aKOHOJATCIBHOU TIOMUTHKIY [38, ¢. 16—-18].

Uctopudeckuii moaxo[ B UCCICIOBAHUAX B
c(epe YroIoBHOTO MpaBa U MpoLEcca MPOCIeKU-
Bactca B auccepraumu E. B. EectparcHko, rae
PaccMOTPEHO PAa3BUTHEC POCCHHMCKOTO W 3apy-
OCIKHOTO YTOJIOBHO-IPABOBOTO 3aKOHOJATEIbCT-
Ba O cBUACTEIIX U notepresiux [17]. B paGote
H. A. I'apbatosuua, A. H. Knaccena uccaenyror-
€S HCMPECTYIHBIC ACSIHUSA B COOTBETCTBHH C
VYI0:KEHHEM O HAKA3aHHUAX YTOJOBHBIX U HCIpa-
ButenpHBIX 1845 roma [14]. B moHorpaduwm
I'. K. 3aropckoro, H). A 3rb6aHoBa, MOCBSIICH-
vOH 1000-netrro Pycckoit [IpaBaer, oTmeuacTes,
4T0 OOpAalICHHUE K HCTOPHHM IpaBa MO3BOJSCT
VBUACTh «HCTOKH POCCHHICKOTO CYIO0YCTPOHCTBA
U CYAOIPOM3BOACTBA, YTOOBI B3ATh BCE MONOKHU-
TETBHOC M U30CKaTh OIHOOK, KOTOPHIC, K COXa-
JCHHUIO, TAKKEC WUMEIH MECTO», «IPHINIACHUTB K
HAYVYHOH IHCKYCCHH MO INHPOKOMY KpPYyry BO-
MIPOCOB M HHCTUTYTOB TipaBa» [18, c. 6-7].

Takum obpazoM, paccMOTpEB OOILIHE YEPTHI
U crneun(puKy HCTOPUKO-TIPABOBBIX HCCIICAOBA-
HUH, psaa Hay4HBIX padoT, CBI3AHHBEIX C UCTOPH-
YECKUM MOAXO0J0M B TIO3HAHWH MPaBa, JAANCE MBI
JaJUM XapaKTCPHCTHKY OCHOBHBIX MPHHLMIIOB
MO3HAHMS, MPUMEHICMEIX B HCTOPHUYCCKHX HC-
CIICAOBAHMSAX MPABA.

PaccmoTpenne MPHHOHUIOB HCTOPHYCCKOTO
MO3HAHMS MpaBa MPEANONAracT BHIXOX K (uio-
copu M METOJOJOTMH HAYKH, BbIpadaThIBaIO-
ieH psg Guaocodekux, OOMCHAYIHBIX U CIICIIH-
aJbHBIX MPUHLUIOB ISl JOCTIKCHHS HCTOPHYC-
ckoi uctuHbl. VX Ucnonp30BaHue SBIICTCA «OC-
HOBOH H3YYCHMS HCTOPHH, MCXaHH3MOM aJcK-
BAaTHOTO BOCHPOU3BCACHUA JCHCTBUTCIBHOCTH
U 00CCIICUNBACT «NOHUMAHUC PA3BUTHS MPaBa U
rOCYJapcTBa KaK CIUHBIX 3aKOHOMEPHBIX MPO-
meccos» [19, ¢. 14-15; 48, ¢.23]. IIpuscacm Hau-
6omee 3HauMMEBIe 00ME(UIOCONCKHE MPHHLIAIIBI,
MPUMEHICMBIC KaK TCOPETHYCCKHE OCHOBaHUS
HCTOPUKO-TIPABOBBIX UCCIICIOBAHUH.

[TpuHIMD HENOCTHOTrO MO3HAHUS MUPA, MOA-
Pas3yMeBaIOIKN «COBOKYIHOCTh OTHOIICHHH U
CBA3CH MEXKAY OOLIECTBAMH, TOCYIAPCTBAMH,
COLUATBHBIMH OOIMHOCTSIMU, HHIUBHIAMH U T.JI.,
C HCTOPHUHYECKOW TOYKH 3PCHHS MPEANONAracT
HCCJICAOBAHUE YACTHOTO, €AMHHUYHOTO U OOLETo
(MHOVBHIA, COLMATBHON IPYIIIBI H TOCYIAPCTBA,
HAIUH, UCTOPUUCCKOH 3moxu)» [19, ¢. 20].

[TpuHIMN MHAMBHAYATH3ALNH, YKA3bIBas HA
cneiuky 0OBEKTa T'YMAHHUTAPHOTO 3HAHUS,
CBS3aHHYIO C COWHHYHBIM U HCIIOBTOPUMBIM B
JCATCIBHOCTH YCNIOBEKA, «IONAract, YTO HCTO-
pHUCCKas HAayka H37aracT JCHCTBUTEIBHOCTS,
KOTOpas HUKOTJa He ObIBacT oOIIei, HO Bcernaa
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Mpo6neMbl 1 BONPOCHI TEOPUM rOCYAaPCTBA U NPaABa,
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uHauBHAYanIbHOW» [19, ¢. 20-21]. Ho abcomoru-
3aMs JAHHOTO MPHHIMIA MPUBOIUT K YTBEP-
JKACHUIO HCHAYYHOTO XapakTepa MCTOPHUH, K OT-
PHULIAHKUIO OOIIHMX MPUHIIMIIOB U KPUTCPUECB UCTO-
putueckoro mo3Hanus mpasa. [loatomy ¢ Heabio
BBUSICHHTB OOIIEE, 3aKOHOMCPHOE, TCHACHIHMH B
HMCTOPHH PAa3BUTHS FOCYAAPCTBA U MPaBa B UCTO-
PHUKO-TIPABOBBIX HCCACAOBAHUIX IMPUMCHSFOTCS
001ehu10co PCKUE MPUHITUITBL, MPUHIUA O0BEK-
TUBHOCTH U HPUHIUI UCTOPU3MA.

Anamm3z dunocodckoil muTepaTyphl MOKAa3kI-
BaCT, YTO MPUHIMI OOBCKTUBHOCTH MPEAIIOAra-
€T PACCMOTPCHHUE «B KA4ECTBE OOBECKTA TOTO, O
YeM BO3MOKHBI PALMOHAIBHBIC BBICKA3BIBAHUS
Kak OOIIC3HAYUMBIC, TOIAAIIHCCS TOKA3ATEIb-
CTBY, APTYMCHTAIINH, YCTAHOBICHUIO KaK HCTHH-
HbI¢ win JoxkHbe» [41, ¢. 116-117]. OOBeKTHB-
HOCTb B TO3HAHWUHU MOHHUMACTCS KAK «HC3ABUCH-
MOCTb CVKIEHHUM, MHEHMH, NPEACTaBJICHHUI OT
cyOBeKTa, €ro B3IMISLI0B, HMHTCPECOB, BKYCOB,
MPSANOYTCHUI M O3HAYACT CIIOCOOHOCTh HE-
MpeaB3aTo U 0e3 MPeAPacCyIKOB BHUKATh B CO-
JCpKaHUS ACNa, MPSACTABIATh OOBCKT TaK, Kak
OH CYIIECTBYET caM Mo ceOe, HE3aBHCHMO OT
cyOobekTay [55, ¢. 596]. Paccmotpenne npuHImna
OOBCKTUBHOCTH B TCOPUHU IMO3HAHHUS CBI3aHO C
mpoOaeMOl OOOCHOBAHHS 3HAHHS, IOSTOMY, B
OTJIHYKE OT OOBIACHHOTO TMO3HAHHS, B HAYYHOM
MO3HAHUU CChIIKA HA OOIICC MHCHHC U aBTOPH-
TET HE MOXKET ObITh OOOCHOBAHHEM OOBCKTHBHO-
CTH PE3yJIbTATOB, MOIYYACMBIX HCC/ICIOBATEIISA-
MH. OOBEKTHBHOCTD «JOJDKHA OBITh 0043aTENBHO
JOKa3aHa, cama MpOLEAYpPa TMPOBEPKU TOXKE
JOJKHA COOTBETCTBOBATh TEM KPHUTCPUSIM €€
OOBCKTUBHOCTH, KOTOPBIC MPUMCHSIOTCS B IMPO-
(beCCHOHANBHON CPEAC, SMIUPUUCCKUC JAHHBIC
CTaHOBATCA «(pakTaMu HAYKW» W MPUOOPETAIOT
cTraryCc OOBCKTUBHOTO 3HAHMS TONBKO MPOHIS
MHOTOKPATHYH) MPOBEPKY, a TAKKE HEOOXOTHUMO
OIHCATh VCIOBHS, IPU KOTOPHIX (akT ObLT 00HA-
pyxen» [59, c. 645].

B ucroputeckoM Mo3HAHUM MPABA MPUHLIKAI
OOBCKTUBHOCTH  MPEIINOJIAracT BCCCTOPOHHES
M3yYCHHE OOBCKTA HMCTOPHKO-IPABOBOTO HUCCIIC-
JOBAHUS, YYET COBOKYITHOCTH BCEX JOCTYITHBIX
MOJIOKCHHUH, HMCIOJNB30BAHUE AJCKBATHBIX HAYY-
HBIX METOJOB MOIYYCHUS HH(POPMAIMH KaK yC-
JOBUC TMOMYYCHUS JOCTOBEPHBIX 3HAHUH. Yue-
HBIC OTMCYAIOT PSJ TPYAHOCTCH, CBS3aHHBIX C
OOBCKTUBHOCTHIO B HCTOPHUKO-TPABOBBIX HCCIIC-
qoBaHUIX: «Bo-mepBBIX, OOBEKT 3HAHHUS HCHUC-
YCPmacM, YTO 3aCTABISCT TOBOPHUTH TOJBKO O
MPUOIIKCHHH K UCTUHE, BO-BTOPBIX, CaM MPO-

LECC HAYYHOIO MOHCKA CYOBCKTHBHPOBAH JIHY-
HOCTBIO VYCHOTO, B3IIABI KOTOPOro (GopMHpPY-
FOTCA MOJ BO3AEHCTBUEM MHOXKECTBA YCJIOBUM U
(aKTOpPOB, YTO OTPAKACTCA HA €r0 ABTOPCKOU
mo3urun» [26, ¢. 58-59]. B-tperbux, 00BEKTHB-
HOC HUCCICIOBAHUE 3ATPYIHSIOT «IIOMBITKH Ha-
MPaBHUTh YUCHBIX MO MYTH MPHCIIOCOONCHHUSI HAy-
KH K HHTEpPECAM TOH WIM MHOU OOIISCTBCHHOMN
IPYIIMPOBKH, HO MOMOYb OOLICCTBY B PECLICHHUH
ero mpodiaeM MOTYT UCKITIOYUTCIBHO OOBCKTUB-
Hble maHHBIE» [57, ¢. 62]. PaccmarpuBas mpuH-
oun OOBEKTUBHOCTH B HUCTOPUKO-TPABOBOM IO-
3HAHMH, CJIEAYET yKas3aTb, YTO HHTEPEC K IPO-
OIeMe COOTHOLICHUS MEXKIY MO3HAMOLIHUM CYOb-
CKTOM HCTOPHYECKOTO 3HAHUA H TO3HABACMBIM
00BEKTOM (M3Y4YacMOHM HCTOPHUECKOU IeHCTBU-
TEIBHOCTBIO), MocTaBiacHHOM cme B XIX Beke,
MPOCJICKUBACTCS B HAY4YHO-(QUIOCOPCKUX pado-
tax coBpemenHoctu [19; 48; 56]. Ilpu obcyxae-
HUH  PUI0CcO(PCKO-METOAONOTHICCKUX TMPObIeM
ncropuueckoro nozHaama b. M. Ilpyxuaue oT-
Medal, YTO B OTJIMYHE OT OOBEKTHBHOM CTOPOHEI
MO3HAHUS, KOTOPYIO 00ECTICUHBACT METOA, CYOb-
CKTUBHAs CTOPOHA B HCTOPHYCCKOM 3HAHUH CBS-
3aHa C BBIXOJOM K «LICHHOCTHBIM YCTAHOBKAM, W3
KOTOPBIX UCXOAUT aBTOP TOM WM MHOM UCTOPH-
yeckod pekoHcTpykuun», A. B. XBocrosa yka-
3bIBATIA HA aKTYAIBHOCTh MPOOJIEMBI «COOTHECE-
HUS BBIBOJOB C PCANTBHOCTBIO IMPH MOCTAHOBKE
MPOONEMBl UCTHHBI U OOBCKTUBHOCTH B HCTO-
pum» [56, c¢. 44-45]. B paGorax W. 0. 3am-
ugajosor, K. 5. Curanosa moauepkuBaeTcs HEOO-
XOJUMOCTh CAUHCTBA OOBCKTUBHOTO M CYOBCK-
THBHOTO AacCIEKTOB, YTOOBI MO3HATH «CYIIHOCTh
HCTOPHUECKOTO TMIPOIecca M TOHATh PA3BHUTHE
rocyaapcrsa u mpasay [19, ¢. 14; 48, c. 24].

K  ocHOBHBIM mpUHOUIAM  HUCTOPUKO-
MIPaBOBOTO HCCIEAOBAHHA TaKXKE OTHOCHTCS
npuHpn ucropusMa. Kax vkaseiBactcs B ¢yH-
JAMCHTAITBHOM HCCICIOBAHHH «DTIHCTEMOIOTHS
u ¢$unocodus HaAYKH», «UCTOPU3M — (umocod-
CKUI MPHHLMIL, TPEOVIOLMMH paccMaTpHBaTh JO-
00¢c SIBICHHC B €r0 BO3BHHKHOBCHUH, PA3BHUTHH U
W3MCHCHUW», OH CBf3aH C «IpobineMaMu KpuTe-
pPHEB OOBCKTHBHOCTH HCTOPHYECKOTO 3HAHUS,
OOIIECCTBCHHON 3HAYUMOCTH HUCTOPHUYECKOTO IO-
3HAHMA, 4 TAKKE METOMOIOTMH HCTOPHYECKOTO
mo3HaHus» [59, c¢. 331-332]. Hawwmmaa ¢
XIX Beka MpUHLAN HCTOPU3MA CTaJ IIOHUMAThCA
KaK «pPacCMOTPCHHUE ACHCTBUTCIBHOCTH MOJ HC-
TOPUYCCKUM VIJIOM 3PEHHS», C HAUM CBS3aHO MO-
HATHE «KPUTHKH HCTOPHYCCKOTO pazymay, a ero
BXHCUIIUM TPeOOBAHHUEM CTANO «IOCJCIO0BA-
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TETBHO paccMaTpuUBaTh NPEAMET B Pa3BUTHH,
MIPOTHBOIIOCTABIIAA APYT APYTY PA3HBIE MOMEHTEI
W YPOBHH HCTOPHYECKOTO JBIKEHUD» [59,
c.331]. B 1pymax B.®. Bragmvupckoro-
BymanoBa BeIOETATNCE OCHOBHBIE Ha4yasla HUCTO-
PHUECKOTO TMOAXO0Aa K IPaBY: «IIOCIEAOBATENb-
HOCTh HCTOPHYECKUX SIBICHUH (KOTOpHIC HAXoO-
JATCS B TCHETHYCCKOW CBS3HM MEKAY COOOW, B
MOCTIE AOBATEILHOM TIOPSAKE CMEHSIOT APYT APY-
ra); MOCTCIICHHOCTh UCTOPHUESCKHUX SIBICHHH; CO-
JTUJAPHOCTD WIN B3aNMOACHCTBHE NCTOPHUUCCKHAX
SBICHUN (CYLICCTBYET W3BCCTHASA TAPMOHHMS SIB-
JACHUI OOINCCTBCHHON KU3HH, a IOTOMY U3MCHE-
HHUSl B OZHOW OOIACTH SBICHHU OTPAKAKOTCH HA
apyrux obmactax)» [33, c¢. 24-25]. Ilpu pac-
CMOTPEHHH NIPHHIMIIA HCTOPHU3Ma B COBPEMEH-
voit Hayke I'. T. KamamoBa momucpkuBact. B
cdepe HUCTOPUKO-TPABOBOrO TMO3HAHHUS «HUCCIC-
JOBaHHE MPOOJIEMEBI ¢ MO3ULMHA HCTOPU3MA SIBIL-
eTcsa 0043aTeIbHBIM YCIOBHEM HAYYHOTO MO3HA-
HUS),  (IIOCNIEAOBATEIBHOE  OCYINECTBICHHUE
MPUHIMIA UCTOPH3MA TIO3BONSET MPHOIUZUTHCS
K OOBCKTUBHOH KapTHHE MPOLLIOro, TAe MOCTYII-
KM JTIOJAEH U ACATEIBHOCTh COIMAIBHBIX IPYIIT H
HHCTUTYTOB MPHOOPETAIOT OTHKY M CMBICI CBO-
e smoxm» [27, ¢. 3; 26, c¢. 54]. IlpumcHCHMIO
MIPUHLIATIA UCTOPHU3Ma B NPABOBOM ACHEKTE IIO-
cseHa padota I'. 3. MancypoBa, rae IpHHIAI
HCTOPH3Ma MPU3HACTCS BAKHBIM ICMEHTOM Ha-
VYHOTO MHCTPYMEHTAPHUA, TOHUMAETCS KaK «CIIO-
€00 M3yUCHHS OOLICCTBCHHBIX SBICHUH B X JIU-
HaMUKE U B CBA3H C YCIOBHAMH, CIO)KMBIIUMUCS
B KOHKPETHBIH TIEPHOJ HCTOPHUH B KOHKPETHOM
rocyaapctee» [42, ¢. 14].

Kpome TOrO, B HCTOPHKO-TIPAaBOBOM IO3HA-
HUU TIPUMEHACTCS TIPUHLHI ASTEPMHHH3MA, KO-
TOpBIH TPeOyeT HCCICAOBATE «CIOKHBIH Xapak-
TEP BO3HHUKAIOMINX PHUIUHHO-CICACTBEHHBIX
CBA3EH MEXKIY WCTOPHUUECKUMH SBICHUAMU; TIO-
HUMAaTh, YTO B HCTOPHUYECKOM IIPOLECCE MOTYT
CYIIECTBOBATh PA3NUIHBIE BO3MOXKHOCTH COITH-
aTbHBIX W3MEHEHWH, KaK JETCPMHUHHPOBAHHBIC
CJIOKHOH M ONPOTUBOPEUYUBON CTPYKTYPOH B3au-
MOJACUCTBUI COLMAIBHBIX TPYHIL, YUPESKACHHUH,
HHCTUTYTOB OOINECTBA; VUUTHIBATH BOIPOC CBO-
001p1 BOJIM YEI0BEKAY [26, ¢. 59].

Takum obpa3oM, aHaMU3 paboT, CBA3aHHBIX C
PaccMOTPEHHEM TIPUHIAIIOB UCTOPHUECKOTO TIO-
3HAHUA TIPaBa, MO3BOJET CAESIATh BHIBOJ, UTO B
HMCTOPHKO-TIPABOBBIX HMCCJICIOBAHMAX B KaueCTBE
TCOPETHUECKUX OCHOBAaHWH TIO3HAHHMS MOTYT
TIPUMEHATHCS TIPUHLHUIIBL [EJIO0CTHOTO TTO3HAHU
MHpa, WHAMBHIYAIH3ALNH, OOBEKTHBHOCTH, HC-
TOpU3Ma U AcTepMHHM3MA. s TOro 4Tobsl pac-

KPBITh IPHHLUIB (OCHOBHBIC 3aKOHBI) JIOTHKH B
IOPUIUYCCKOM TO3HAHUHU, HEOOXOOMMO OXapak-
TepU30BaTh CICHU(UKY H CTPYKTVPY METOIOIO-
THH MPABOBOT'O TO3HAHMS M BBISIBUTH OCHOBHBIC
3aKOHBI JIOTHKH B CTPYKTYPE METOAOJIOTHH Mpa-
Ba.

2. Memooonocuueckue uccredosanus 8
ropuduveckom nosuanuu. Ipunyunvr (ocHoeHvie
3AKOHDBL) NO2UKU 8 IOPUOUHECKOM NOZHAHUIL.

PaccmarpuBas MeTomonoruveckue UCCIeno-
Banusg B mpase, C.C. AnekceeB oTMevan, 4TO
CYTh METOJOJOTHH COCTOUT B TOM, UTO «TEOpe-
THYCCKUE TOJIOKCHUS, MMEIOIUE o0Inee MeTo-
JONOTHYECKOE 3HAUCHHE, CPa3y JKE BBIBOJAT HC-
CJICJOBATEI HA ONPEACICHHEIC HCXOAHBIC TIO3H-
LUH MPH PELICHHH BONPOCOB METOJAA HAYKH, O-
3BOJIMIOT BBIPAOOTATh 3TH PELICHHUS Ha Oa3se yc-
TOHYMBBIX, MPUHIHITHATRHEIX Hauam» [2, c. 711].
H. A. Kepumos onpeaensin METoI0IOTHIO MPABO-
BOM HayKu B €€ CBA3M C TEOpPUEH IIpaBa Kak
«VUCHHE O MYTIX, NPUHLOUINAX W METOAAX MO-
CTPOCHUS W TPAKTHUCCKOTO TNPHMCHECHHUS 3TOH
Teopum» [29, c. 79]. Cneunduka MeTOI0TOTHYC-
CKHX HCCJICIOBAHUH B MpaBe, KaK YKa3bIBACTCS B
pabdorax C.C. Anekceesa u B. M. Criprix, co-
CTOUT B TOM, YTO OOBEKTOM HX HCCJICIOBAHHS
ABILICTCS FOPUINYCCKAS HAYKA KaK JACITCIbHOCTh
MO MPOU3BOJACTBY U OPTraHU3alUH OOBCKTUBHOTO,
JOCTOBEPHOT0, OOOCHOBAHHOTO, MPOBEPSICMOTO
3HAHUS O TOCYIAPCTBC W MPABE, 3aKOHOMEPHO-
CTAX MpoLecca MO3HAHUS NPaBa, a Pe3yIbTaTaMu
3THX HCCICIOBAHUH SBIACTCA «3HAHUEC OCOOCH-
HOCTCH U 3aKOHOMEPHOCTCH HAYYHOTO MO3HAHHUS
rOCYJapCcTBa U MPAaBa, BRIPAKAIOIINXCS B KaTero-
PHSX €€ MpeaMeTa U METOA, METOAONOTHICCKUE
HOPMBI M TIPHHLUIBI HAYYHOTO HOPHUANYCCKOTO
no3HaHus» [4, ¢. 18-19; 52, ¢. 217].

Metononorus mpasa, Kak MO3HABATCIbHBIN
0asuc BCCH CHCTEMBI HAYYHOTO HOPUANICCKOTO
3HAHUS, OOBEIUHACT P KOMIIOHCHTOB, OPraHU-
YECKH CB3AHHBIX MEXKAY COOOW: 3TO HE TOJBKO
CHUCTEMa METOJOB, HO H VUCHHE O HUX, HE TOJIBKO
ONpeeIeHHAs MUPOBO33PEHUCCKAs TTO3ULHS HC-
cienoBarens, Ho BceoOmue punocodekue mpuH-
LIUIIbI, HE TOJIBKO OOIICHAYYHBIC, HO U YaCTHOHA-
VYHBIC METOABI TO3HaHWs mnpasa. [lostomy B
CTPYKTYPE METOJOJIOTHU MPABOBOU HAYKH BbIIC-
JIeTCS HECKOIBKO YPOBHEH. Bo-mepmriX, ypo-
BeHb (prmocodckodl METOTOMOTHH «JacT obIue
METOAONOTHUCCKUE YCTAHOBKH M O0IIEe HANpas-
JCHUC U HAYYHOTO MCCIICAOBAHMS; UCIOIB3Y-
€TCA BO BCCX KOHKPETHBIX HAYKaxX M HA BCEX CTa-
JWTX HAYTHOTO TO3HAHUI» [2, ¢. 722; 52, ¢. 96].
OH BKIIOYACT BCEOOIIME MPHHLUIBIL, METOIBI U

BecTHuK KOYpIY. Cepua «lpaBo».
2019. T. 19, Ne 3, C. 4766
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Mpo6neMbl 1 BONPOCHI TEOPUM rOCYAaPCTBA U NPaABa,
KOHCTUTYLIMOHHOIO U agMUHUCTPaTUBHOIO NpaBa

KATCrOPHH HAYYHOTO MO3HAHUS (MPHUHIUIEL 00b-
CKTHBHOCTH, IIO3HABACMOCTH MHpPA, MPHHLIHII
HUCTOPHU3MA, 3aKOHBI JIOTHKH, MCTOX JHATICKTHKH
u 1ap.). Bo-Bropeix, ypoBeHb 0OIICHAYYHOH Me-
TOAOJIOTHH BKJIKOYACT NPUHLMIEL, (GopMbl U Me-
TOOBl HWCCICIOBAaHUS, HCIONB3YEMBIC BO BCEX
HayKax, HO c(epa UX MPUMCHCHHUS «OTPaHUIHBA-
€TCS PELICHUEM ONPEACIICHHBIX MMO3HABATEIEHBIX
3ala4. aHauu3, CHHTE3, aOCTparupoBaHHE, CHUC-
TCMHO-CTPYKTYPHBIH IMOAXO0J, BOCXOXICHHE OT
a0CTPaKkTHOrO K KOHKpeTHOMY» [52, c.96]. B-
TPETHHX, YACTHOHAYYHBIH YPOBCHb MCTOOIOTHH
«IPUMEHACTCS B MPOLICCCE O3HAHUS CIICII(DHKH
OTICIPHOTO OOBCKTa» B TNpeAciax NpPaBOBOI
HAVKH, BKIIOYACT «MCTOX TOJKOBAHHS IPaBa,
CPaBHUTEIBHBIN NOpPaBOBOM METOJA, METOABI,
o0ecreurBarONIHe MONYICHHE €IHHOOOPA3HOTO |
JOCTOBEPHOTO SMITHPHUUCCKOTO MaTEpHana U €ro
MEPBUYHYI0 00palbOTKY, a TaKKE JIOTHUCCKUC
METOABI, 0OCCICUHBAIOIIIE MPOLECC MO3HAHMS
[29, c. 86; 52, ¢. 96; 2, c. 735-736; 4, c. 23-24].
Kpome toro, as1st mo3HaHUSI TIOTUTHKO-NIPABOBBIX
SIBJICHUH UCTIONB3YIOTCS «CIICLHATBHBIC MCTOIBI,
paspaboTaHHBIC B HCIOPUIUYCCKUX HAyKax: CTa-
TUCTHYECKHE, KOHKPETHO-COLMOIOTHICCKUE, Ma-
TeMaTHICCKUE U ap.» [52, ¢. 96].

Takum oOpasoM, paccCMOTPEHHE OOILICH Xa-
PAKTCPUCTUKH, CHCUU(PUKHA H CTPYKTYPBI METO-
JOJIOTMH TPAaBOBOTO MO3HAHMS MO3BOJET VCTa-
HOBHTb, YTO METOAONOTHS MpaBa OOBEIUHACT
COBOKYITHOCTh MPHHLHIIOB, CPSACTB U MCTOIOB
MO3HAHUS, BHIPAOOTAHHBIX PA3IHYHBIMH OOIIC-
CTBCHHBIMH HAyKaMH, U YTO OCHOBHBIC 3aKOHBI
JIOTHKH OTHOCATCS K YPOBHIO (rocodckoi Me-
TONOJIOTHH B IopuamdeckoM mno3nanuu. Ho He-
JOCTaTOYHOCTh PACCMOTPCHMS NPUHLMUIOB IMO-
3HAHUS B MPABOBOH METOJOIOTHUYECKON JTHTEpa-
Type 0OYCIOBIMBACT HEOOXOAMMOCTb OOparie-
HUSl KJIACCHYCCKOW aHTHYHOH ¢unocoduu, rae
BIEPBBIC ObLTA pazpaboTaHa TeMa MPUHLIMIIOB
MO3HAHUS W WCCICAOBAHBI OCHOBHEIC 3aKOHBI
JIOTHKH.

Panee ykas3piBaoch, 4TO B aHTHYIHOCTH IIO-
HCK MPUHLIUIOB B KAYCCTBE CPCACTB PALMOHAb-
HOTO TCOPETHYECCKOTO MO3HAHUS, HANPABICHHBIX
Ha TOCTHJKCHHE CVYIIHOCTH Kak OOBEKTHBHOTO
HWCTHHHOTO 3HAHUSA, ObLI OCHOBHOM 3aJaucH II0-
3HaHug. OCOOCHHOCTBIO AHTHUYHOH (unocoduu
CTal MyTh CIOBECHO-PALIMOHANBHOIO IMO3HAHUS,
MOMCK BceoOIIero «ioroca (mopsaka) Mupa H
OJHOBPEMEHHO TOIMOCA PEUH, SA3BIKA, UMCIOLIETO
CBOH 3aKOHBI, PALIMOHATBHO MO3HABACMBICY, MO-
3TOMY, B OTJIHYHE OT BOCTOYHOW TPAIAULMHU, MBI

HaxoJWM B aHTHYHOCTH TaKOW «B3JET B Pa3BH-
tiu morukm» [41, ¢. 93-94; 40, c. 122-124]. B
WUTOTC, B AHTUYHOCTH OBLIO 3aJI0KCHO MOHHMA-
HUC MNPUHLUIIOB pasyMa B Ka4eCTBE OOBCKTUB-
HBIX UCTUHHBIX OCHOBAHHIA OBITHS W TIO3HAHUS, a
XapakTEepPHOU 4epTOM MO3HAHUS CTal palUoHa-
au3Mm. B uccaenosanuu K. C. OBanremny orme-
YAeTCd, UYTO «KaK ITO3HABATEIbHOE IOHATHE
(KOHLIETIIMS), IMMPOKO PaboTarIIee B COBpE-
MEHHBIX TEOPHAX MO3HAHUA H SIHCTEMOJIOTHH U
o0cyKaaeMoe B HCTOPHH 3anagHoil ¢uiaocodum,
paIoHaNN3M  ABJIICTCS TPOTHBOIOIOKHOCTBIO
SMIMPHU3MY U UHTYHLIMOHN3MY. OH ABHTacTCs OT
BCCOOIIUX, CAMOOUCBUIHBIX H AKCHOMATHICCKHX
MPUHIWIIOB K BBIBOAAM, KOTOPBIE CIEAYIOT HE-
00X0UMO M3 3THX OPUHIUIOBY [61, ¢. 18].
[Mpunmuner B anTHYHOH $unocoduu Mbic-
JUINACh KaK OCHOBAHHA, Havajga WIN IPUIHHEL
MMOHVMAaHUA M HCCJICJOBAHHA MAaTEPHAIBHOTO H
HEMaTEpHaIbHOTO MMpa. Brraaromuiics wnccre-
npoBareb anTuaHOCTH A. @. JloceB ormeuan, 4To
B KkauecTse mpuHimna (arche) pasyma moHuMa-
JOCh «Takoe OOIIee MOHATHE, KOTOPOE SABISCTCS
JUTSI COOTBETCTBYIOIIETO MHOXKECTBA BEINEH MX
MOPOXKIAIOIICH OOLTHOCTBIO, METOZOM, 3aKOHOM,
MPOrpaMMOM W TPABHIOM BO3HMKHOBEHUS, HX
PETYIHMPYIOIIEH CTPYKTYPON U OCHOBOU PELICHUS
MOCTaBJICHHOH npobnemsl», a v Ilnatona «tep-
MHH «IPHHLAID MBICTUTCS TAKXKC KaK «HAYATIO
JBIDKCHUS» WM «HAYaI0 HCCICAOBAHUY, «HC-
XONHBIE OCHOBAaHHS»  «paccyxaeHus»  [37,
¢. 524-525]. B satom cmeicrie Ilnaron BBen uacu
KaK pPalHdoOHATBHBIE CTPYKTYPHI TPEAMETOB H
BICPBBIC  3QM0KUT  «DUIOCOPCKUEC  OCHOBBI
MPUHIUTIOB OOBCKTUBALMH W MOHATHOCTIY [41,
c. 117-118]. B tpyae Apucrorens «Meradpuzu-
Ka» NMPHUHIUIB MBICTHIIMCh KaK IEPBBIC HAUaa,
Ha OCHOBE KOTOPBIX BEIIHM CYIIECTBYIOT, BO3HH-
KafOT WM TIO3HAIOTCA, W VKa3bIBAJIOCh IIECTh
3HAQUEHUH TEpPMHHA <«IIPUHLUID). «UCXOAHBIN
MYHKT JBWOKCHHS», «Haubonee IeraecoobpasHas
OTIpaBHas TOYKA», «MaTepHAIbHAS OCHOBA BE-
LW», «BHCLIHSS MPUYHHA BO3HUKHOBCHUS, W3-
MCHCHHS W JBIDKCHHS BCINI», «YCMOTPCHHE, OTI-
pEeAETICHHBIN XOA AeTa», «IIPEAIIOCBUIKH, JIeXKa-
IIUC B OCHOBC MO3HAHHUSA mpeaMmetay [6, ¢. 145].
B 10 k€ BpeMs «IIPHHIAI €CTh TO, YTO HAIPaB-
aser B popme oOIICH MM KOHKPETHOH OCMBIC-
JICHHOCTH, HEKOTOPOTO POJa CMBICIOBAs 3aps-
JKEHHOCTb, CMBICIIOBOM 3apOJBIIL, CMBICIOBAsA
noTeHIMD [37, ¢. 526]. PaccmaTpusas BeayImyto
POJIb MPHUHLHUIIOB B MPOLIECCaxX MMO3HAHHUA M BOC-
MPOU3BOJCTBA 3HAHMA, APHCTOTEND HCCICAOBAI
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HCXOJOHBIC BCCOOIMUE OCHOBAHUA HAYKH, PaLHO-
HAJIBHO MOCTHUTACMbIC THATCKTHUCCKHM IIYTEM B
X0JC OHATIOTHYCCKOro 0OCYKACHHUS, Havanta OT-
JCTBHBIX HAYK M 3aKOHBI JIOTMKU KaK MPUHLIATIBL
MPaBUIBHOTO AOKA3aTCIBHOTO MBILUICHUS, TPHU-
MEHHUMBIC KO BCEM HAYKaM.

3acayra ApPUCTOTENISE COCTOUT B TOM, HUTO,
MBICTS JOTHKY KaK «OMpPEACIAIOMIEE 3BCHO, KO-
TOpoe coeauHACT QUIOCOPUIO C HAYKAMH», OT-
JCITUB JIOTUYCCKYI0 (OPMY MBINUICHHS OT CO-
JCpIKaHUsl, OH HCCIICAOBAN JIOTHUCCKHE 3NCMCH-
THI MO3HAHUS, AOKA3ATCIbCTBO M «PACKPBLT 3HA-
YCHHE 3aKOHOB MBIIIICHUA C TOYKH 3PCHUS JI0-
TMKH U JOTHYECKOTO aHAIH3a S3bIKa KaK CPEACT-
Ba MeimmicHu [49, ¢. 149; 23, ¢. 41]. CornacHo
ApPHCTOTENIO, 3aKOHBI JOTHKH €CTh 00Imeods3a-
TCAbHBIC Hauana (OCHOBAHHS) MO3HAHHS OOBCK-
TUBHOTO XapakTepa, BBICTYMAOIIHE YCIOBHEM
JOCTOBEPHOCTH HAYYHBIX H3BICKAHUI U BHIBOJOB.
OHH HMMEIOT «ODINEUCTOBEUECKOE 3HAUCHHUE U
JOJDKHBI BCETOa COOMIOAATRCS B KAKAOM CIIOPE,
MPCANPUHAMACMOM C LICTBIO BBISCHCHHS HCTH-
e [47, ¢. 41]. OH BBLACTUI YCTHIPES OCHOBHBIX
3aKOHA JOTUKHU: 3aKOH TOXKIESCTBA («BCIKOE MO-
HATHE TOXICCTBEHHO camoMy ceOe»), MPHHIIUIT
HCTIPOTUBOPEUYHUBOCTH («HHUKAKOS BBICKA3bIBAHHC
HC MOJKET OBITh HCTHHHBIM H BMECTC C TEM JIOK-
HBIM»), TPHHLMI HUCKIIOYCHHOTO  TPETHETO
(«1r000¢ BBICKA3BIBAHHE TAKOBO, YTO HCTHHHO
aub0 OHO caMo, TUOO €ro OTPHLAHUE») U 3aKOH
JOCTaTOYHOTO OCHOBaHus [36, ¢. 125-126].
B. ®. AcMyc ykaselBan, 4YTO MOCKONBKY IHpa-
BHJIBHOMY MBILIJICHHIO MIPUCYINU YCPTHl ONPEIc-
JICHHOCTH, TOCICIOBATCIPHOCTH U AOKA3aTClb-
HOCTH, TO «3aKOH TOXKJIESCTBA XapaKTCPU3YET OI-
PEACICHHOCTD MBILIUICHHSL, 3aKOH MPOTHBOPCYHS,
3aKOH HCKIIOUYCHHOTO TPETBETO — €ro MOCICAO0-
BaTCIBHOCTD, 3aKOH JAOCTATOYHOTO OCHOBAaHUS —
€ro IOKA3aTeIbHOCTEY [7, ¢. 14].

3aKOH TOKACCTBA YCTAHABIUBACT, UTO «BCH-
KOC TOHATHE U CY>KICHUE JOJKHBI OBITh TOXKJIC-
CTBCHHBIMHU CaMUM ceOe, TO0KHA ObITh YCTOHYIH-
BOCTb, OIPEACICHHOCTD U OJJHO3HAYHOCTh MBICTH
B OPOLIECCE pacCcyKAcHUS U BeiBoAa» [31, ¢. 597;
15, ¢. 17, 43, ¢. 113]. B 3akone ToxaccTsa Apu-
CTOTENb MOAYCPKHYI HEMPUEMIEMOCTh HEOMpE-
JCICHHOCTH ¥ MHOTO3HAYHOCTH B PEYU M Paccy-
JKICHUSIX, BBIABUHYJT TPEOOBAHHEC TOYHOCTH B
MOHHMAHWH TOHITHH MOCPEACTBOM (ukcanuu
3HAYCHUH c70B, peammsys nuHmo Cokpara u
[Tnarona o ponu s3bIKa B MO3HAHHUH. 3aKOH MPO-
TuBOpeuns riaacut. «HeBo3moxkHO, 4TOOBI MpO-
THBOPCYAINUE YTBEPKACHUSA OBLTH BMECTEC HC-
THHHBIMH T10 OTHOIICHHIO K OXHOMY H TOMY JKC

mpeamety» [6, ¢. 141]. A. C. AxmaHOB yka3zan Ha
CJCACTBUS, BRITCKAIOIINC H3 HAYAIA 3aIPCIICHHUS
dopmamsHoro mpotusopeuns: «lIporusomonox-
HBIC OIPCICICHNS HE MOTYT COBMCINATHCA B OJ-
HOW U TOM Ke BEIIW», & «CYKICHUS, HAXOAALIHE-
Cs B OTHOUICHUU YTBEPKIACHUS U OTPULIAHHUS OJI-
HOTO U TOTO 3KE, HC MOTYT OBITh BMECTC HCTHH-
HeiMu» |8, ¢. 141]. 3akoH UCKIFOUEHHOTO TPETHE-
ro riaacur; «He MOKET OBITh HHYETO MPOMEKY-
TOYHOTO MEKIY ABYMS WICHAMU MPOTHUBOPCUHUS,
MIPOTHBOPEYAINUMH [IPYT APYTY| CYKACHHUAMH, a
OTHOCHTEIIBHO YEr0-T0 OJHOTO0 HEOOXOAMMO ITH-
60 yTBepKAaTh, mubO oTpuuark» [6, c. 141].
Cwumpicn mauboro 3akoHa (A ecrp aubo B, mubo
He B) 3aKmrouacTCst B TOM, 4TO «U3 ABYX MPOTH-
BOpEYAIUX APYT APYTY BBICKA3BIBAHHH MO O[-
HOMY U TOMY JK€ BOIIPOCY, B OJHO U TO KE Bpe-
Msl, B OJHOM H TOM K¢ OTHOLICHHH OJHO HEIPE-
MEHHO sBisieTcs uctuaueiM» [31, ¢. 213]. 3ako-
Hbl TPOTUBOPSYHS M HCKIIOYCHHOTO TPETHETO
MBICTHINCE APHUCTOTEIEM Kak OOIIHME 3aKOHO-
MCPHOCTH TMO3HAHHUS (AKCHOMBI), MOITOMY K
PacCyKACHUIO M J0Ka3aTelIbCTBY CIEAYET INPH-
CTymath, yxe OyIy4Yd 3HAKOMBIMH C 3THMHU aK-
cuomamm» |38, ¢. 58-59]. 3akoH AOCTATOYHOTO
OCHOBAHMS YTBEPKAACT: «Bcsakas MpICTb JOKHA
ObITh O0OCHOBAHA APYTUMH MBICISIMH, HCTHH-
HOCTb KOTOPHIX nokazaHa. Ecmu ects B, TO ects
ero ocHoBanue A» [31, c. 163]. dopmymuposka
3aKOHA MpUmHChiBacTes JICHOHMIYY, HO mpoce-
JKUBAs PA3BUTHE JOTHUCCKHUX WACH B AHTHYHO-
cru. Il C.TlomoB, H. . Crsxkua oTMeuanm,
YTO yKE «APHCTOTENs NPEANONaracT pa3nuiaTth
3aKOH MPUYUHHOCTH B OTHOIICHHH ACHCTBUTE/Tb-
HOCTH W 3aKOH JOCTATOYHOTO OCHOBAaHHUS KAk
OCHOBAaHHE YEIOBEUYECKHUX pacCyKAcHUI» [47,
c. 46]. Tlo3maee B Tpymax M. B. Jlomonocosa
TaKke yreepxkaanocs. «Hudaro He mpomcxoaut
0¢3 mocTarouHOro ocHoBaHms [31, ¢. 163].
Takum oOpazoM, ApHCTOTENb HCCICAOBAT
3aKOHBI JIOTUKUA KaK MPUHIMIBL PAIHOHAIBHOTO
MO3HAHMS, BBHIPAKAKIINE «OOIIHEe TPeOOBAHMS,
KOTOPBIM JOIKHBI YIOBJICTBOPITh HAIIH PacCCy-
JKACHUS U JIOTHYCCKUE OMCPALHH C MBICTSIMH,
€CJIM MbI CTABUM LIC/Ib TIOCTUTATh UCTHHY PALHO-
HajbpHBIMH cpeacTBamu» [21, ¢. 192]. B. ®@. Ac-
MyC OTMEYAl, YTO B OTIMYHC OT HOPM Kak mpa-
BWJI WJTH MPCANMUCAHUIA, KOTOPHIC TUKTYHOTCS HITH
YCTaHABJMBAIOTCS 3aKOHOJATENEM WIH HEKOTO-
PBIM JIAIIOM, 3aKOHBI JIOTHKH «HE BBIPAXKAKOT
HUYbHUX MOPSAMHUCAHUH, 3TO HOTUHHBIC 3AKOHBI,
KOTOPBIC MPUCYINH BCEM ACHCTBUSAM MPABUIBHO-
ro meimuieHus» [7, ¢. 14-15]. Ecmu copmynu-
POBaHBl MpEANHCaHUS (HOPMBI), COOTBETCTBYIO-

BecTHuK KOYpIY. Cepua «lpaBo».
2019. T. 19, Ne 3, C. 4766

53



Mpo6neMbl 1 BONPOCHI TEOPUM rOCYAaPCTBA U NPaABa,
KOHCTUTYLIMOHHOIO U agMUHUCTPaTUBHOIO NpaBa

HE JIOTHIECKOMY 3aKOHY, TO HX HCTOYHHKOM
ABIICTCS OOYCIIOBICHHOCT MBIIIICHHS CBOHCT-
BaMU OOBCKTUBHO CYIICCTBYIOIIETO Mupa. B
utore MoxHO copmyauposats: «Jlormueckuii
3aKOH — 3TO BHYTPCHHS, CYLICCTBCHHAS, HEOO-
XOAMMAs, YHUBEPCATbHAS CBA3b MEXKAY 3ICMCH-
TaMH MBICTH. TOHATHSAMH, CYKICHHSIMH, YMO-
3aKITIOUCHHUSMHA B APYTHMH abCTPAaKTHBIMH O0Ob-
cktamMu. B normdeckux 3akoHax OTPa)KCHBI V-
TOHYMBBIE YEPTHI BHYTPEHHEH CTPYKTYPBI MBIC-
JUTENBHOTO MPOLECCa; 3TO 3aKOHBI MPABHIBHOTO
MBILIJICHUS, & HE 3aKOHBI CAMHX BCIUECH H SIBIIC-
HuU mupa» [36, c. 125; 43, c. 111; 15, c. 146].
3HAUCHUE 3aKOHOB JIOTHKH YKa3bIBACTCS B pado-
Tax B. B. CokomnoBsa, A. /1. 'etmaHOBO#,
10. B. Usacea, H. B Muxankuna u ap.. paspa-
00TKa 3aKOHOB JIOTHKH «CTano (YHIAMECHTOM
JOKA3aTeNbHOTO PACCYKICHHS, CUCTEMBI CTPOTO
JOKA3aTeNbHOTO 3HAHUS), TAK KaK OHH «BBICTY-
MAIT B KAUYCCTBE MPHHIUIOB NPABHIBHOTO pac-
CY)KACHUS B XOAC JAOKA3aTCIbCTBA HCTHHHBIX
CYACHHUH U TCOPUU U ONPOBEPKEHUS JIOXKHBIX),
3aKOHBI JIOTHKH SIBISIFOTCS ONHUM M3 «yCIIOBUH,
ONpPEACIAIOMMX HUCTHHHOCTh HAIIUX 3HAHHWH B
npeaenax I0rHIeckoil GopMbI, a He COICPIKAHUS
MBICTTH, 3TO 3aKOHBI CTPYKTYPHOH CBSI3H 3NCMCH-
TOB MBICITH MEKAY COOOM»; «IPHHLMMIBI JOTUKU
B COBOKYIIHOCTU € METOJAMH W mpucMamu (op-
MaNbHOW JNOTHKH UIPArOT Polb OOMEH METom0-
goruu To3HaHUN» [49, c¢. 149; 15, c. 147; 43,
c. 112; 21, ¢. 190]. B ropuandcckoM MO3HAHUU
MOT'YT MPUMEHATECS 3aKOH TOXKJICCTBA, IPOTHBO-
peUus, UCKIIOUCHHOTO TPETHETO U AOCTATOUHOTO
OCHOBAHML.

Hccnenyst 3akoH TOKAECTBA B OPHIUICCKOM
MO3HAHUH, YKXKEM, YTO OH TpeOyeT, 4ToObl B
MpOLIECCEe PACCYKACHHUSI M BBIBOAA BCAKAS MBICTD
WJIH TIOHATHE O MPEAMETE OBLTH ONPEACICHHBIMHU
U COXPaH;AIHd OJHO3ZHAYHOCTh HA MPOTHKCHUH
BCETO paccy:KICHUS U BbiBoJa. Hapymenwme 3a-
KOHA TOXKIECTBa B cepe MO3HAHUS NpaBa CBA3a-
HO C JBYMS OCHOBHBIMH THIIAMH OLIUOOK: MOX-
MEHA NOHATUH U OAMEHA TE3HCA.

PaccmatprBas momMmeHy TMOHATHH, YUCHBIC
VKa3bIBAIOT TAKHWE BHIBI OLIMOOK, KaK «3KBHUBO-
kauus» (equivocation — aHII.. JBYCMBIC/ICH-
HOCTb, OMOHHMHFS) H «JIOTOMaxus» (IPed.. «Jio-
TOC» U «Maxe» — CHop), KOTOPbIC CBA3AHEI C SIB-
JICHUSMH ABYCMBICICHHOCTH M MHOTO3HAYHOCTH
CJIOB B PACCY>KACHUSX, BBICKA3BIBAHHSIX, BBHIBO-
max u cnopax [31, ¢. 679, 320; 43, ¢. 114]. Cne-
muduka omuoku «ampubonuny (rped.: IBOWCT-
BCHHOCTbB, JBYCMBICIICHHOCTbB), KOTOpPAas MOMKET

BCTPEYATHCS B IOPUANYCCKOM MO3HAHUH, 3aKITIO-
YaeTcs B TOM, YTO IPAMMATHUYCCKOC BBIPAKCHHUE
JOIYCKACT ABOSKOC, MHOTJAA MPOTHBOIOIOKHOE
Mo cMBICIy TonkoBaHue (HampmMmep, «KasHuTb
HEb3s TOMUI0BATHY) [31, ¢. 34]. YuuTsiBas, uro
3TH OMMOKHA MOTYT HOCHUThH NMPEIHAMCPCHHBIN U
HETIPOU3BONBHEIN XapakTep, B yu4eOHOU M Hay4-
HOHW NHTEpaType NPUBOIATCS MHOTOYUCICHHBIC
MPUMEPBl TIOAMCHBI TOHATHH, OTMCUAIOTCS HX
HETAaTHBHBIC TOCICACTBUS B IOPHIUYCCKOM IO-
3HaHuH U mpaktuke. Hampumep, B cayuac pac-
cyxacHust: «Bce 3akonbl 00bekTHBHBI, KOHCTH-
tvimst P®, Vronoewsriit xoackc P®, YromosHo-
mpoLeccyasbHbIi koaeke PO — 3To 3akoHSI, 3Ha-
qut, Korcturyuus PO, YK P®, VIIK PO o6bek-
THUBHB» — OIIHOOYHBIN BBIBOJ BOZHHKACT BCICA-
CTBHE JBYCMBICICHHOTO YIIOTPECONCHUS TEPMHHA
«3aKOH» B €ro OOIICHAYYHOM 3HAUCHHUH H B CIIC-
LOUATPHOM IOPHAHMYCCKOM CMBICTE («3aKOH Kak
OOBCKTHBHOE, YCTOWYHMBOEC, IMOBTOPSIOIICECS H
HEOOXOJUMOE OTHOLICHHE MEXKAY NPEeIMETaMHu
WM NPHU3HAKAMH OJHOTO TPEAMETa» H «3aKOH
KaK HOPMAaTHBHOC MPECAMNHCAHUC WIH IOpHIUYC-
CKHI aKT, NPHUHITHIH BBICIIMM IMPEACTABUTEIb-
HBIM OPraHoM TOCYJAPCTBCHHOW BIACTH ITHOO
HETIOCPCACTBCHHBIM BOJICU3BBICHHEM Hacele-
HUS, U PEryINPYIOINI MOBEACHHUE TIOACH H 00-
IIECTBCHHBIC OTHOIICHHUSA») [59, c¢.242; 11,
¢. 232]. B pabore B. . Kupumiosa, A. A. Crap-
YCHKO OTMEYACTCS, YTO, VUHUTHIBAS MHOTO3HAY-
HOCTh TepMHHA «mTpad», HEOOXOANMO TOUHO
VKa3bIBaTh €r0 3HAYCHUC NPH YIOTPCONCHUH B
MPaBOBOM KOHTEKCTE: «B YTOJIOBHOM IpaBe CJO-
BOM «wTpad» 0003HAYAIOT MEpPy HaKa3aHUs,
MPEAYCMOTPEHHYIO YTONTOBHBIM KOACKCOM, 2 B
TPOKIAHCKOM MpaBe TepMHHOM «mTpady» o6o-
3HAYAIOT MEPY AAMUHHCTPATHBHOTO BO3JCHCT-
Bus»» [30, ¢. 16-17]. Ilpumep omubku ampuco-
mvn B cynebHo# mpaktuke mpusoaut H. B. Mu-
xankuH: «CyneOHoe pazoHpaTeabcTBO MO3BONH-
7O YCTAaHOBUTh, UTO OOBHUHACMBIA Tepeaan I
HE3aKOHHOTO AYONCHHS KpPOME IOKYPHI CBOCH
COOCTBCHHOM, TEMAYBCH, TakkKe IIKYPY CBOCH
Teuy, roBskbio» [43, ¢. 115]. Heobxoanmo uz-
OcraTh B 3aKITIOYCHUSX CIEACTBUS U CyACOHOTO
3acefaHus MOJOOHBIX OMMOOK MHOTO3HAYHOCTH
MNOHATUH U CYKACHUH.

[Tpumepsl moAMEHBI TOHATHH B IOPUIAMYC-
CKOM TIO3HAaHHH TPOCICKHBAOTCI B cdepe Hc-
CJCOBAHUH YTOJOBHOTO MNpaBa W VIOJIOBHOTO
mporecca, IAe YKa3blBacTcs Ha TpeOOBaHUE CO-
OMIOACHUS NOTHYECKOTO 3aKoHAa ToXiectea. B
padote A. B. Haymosa, A. C. HoBuueHKO OTME-
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4yaeTcs HeOOXOIUMOCTh TOYHO YKA3bIBaTh 3HAUC-
HHE MOHATHUS «KBATH(HKALU NPECTYIUICHUNY B
XOJC PacCy:KICHUH, Tak Kak OHO MOXET VIOT-
peONATECA B ABYX CMBICTAX. «KBATH(UKALHS KaK
JUIIIHAACS TPOLECC YCTAHOBJICHUS MPU3HAKOB
TOrO WK MHOTO MPECTYIUICHHUS B JCHCTBUSX JIH-
Ia» U «KBaTH(UKAIMs KaK Pe3ylbTaT ACATCIb-
HOCTH COOTBETCTBYIOLIMX OPraHOB, OQHLHATEHO
3aKPCTUICHHBI B IOPUOUYCCKOM  akTe» [43,
c. 27]. Yuensrii-npasosex M. C. Ctporosuu yka-
3bIBAJI, YTO B YTOJOBHOM MPOLIECCE HENB3S MOJ-
MEHATh WIH CJAMIIKOM PacIOUpSATh TOHSATHC
«TPaBUJIBHOTO YCTAHOBICHHS (PAKTOB B MOIHOM
COOTBETCTBHH C JACHCTBHUTECIBHOCTBIO» C TOHS-
THSAMH «HOPHIMICCKON OLECHKH (akTa U MEphI
HAKa3aHHS, HA3HAYAEMOH CyIOM)», TaKk KakK Io-
CIICAHUC «CBA3aHBI C MPUMECHCHUEM HOPM TPaBay
U «3aBHCAT OT ACHCTBYIOLIECTO 3aKOHA B JAHHOC
BpEMs, OT OTHOLICHHUS CyJAeH K paccMaTrpuBac-
MOMY JACSHHIO U AP.», B TO BPEMs KaK MOHATHC
«TPaBUJIBHOTO YCTAHOBICHMS (DAKTOB» CBA3AHO C
HE3aBHUCUMOCTBIO OT CYICH COOBITHS MPECTYILIC-
HHUS U BUHBI COBCPIUMBILCTO €TI0 JHLA, «IBITIOT-
¢ OOBCKTHBHBIM (PakTOM, KOTOPHIH CVIbH
JOJDKHBl YCTAHOBHUTB, TMO3HATH TAKHM, KAKOBBIM
OH UMEIT MECTO B ACHCTBUTCIBHOCTHY [51, ¢. 19].
B paGore 1O. /1. Jlupmnma, mnocBsInEHHOH BO-
MpocaM TEOPHH JOKA3aTeIbCTB U HUX NPaBOBOU
periaMeHTaly, OTMEUIAIOCh, YTO B YTOJOBHOM
MPOLIECCE «OT MOHATHS A0KA3ATCIBCTBA CICAYET
OTIMYATh HCTOYHHUK JOKA3aTCIbCTB», OH IMOJ-
YEPKUBAJL, YTO «CMELICHUE MOHATHH JOKA3aTeIb-
CTBA W HCTOYHHKA €T0 MOJIYYCHHSI HE MOXKET
HMETh MECTA KaK B TCOPHUH, TAK M HA MPAKTHKEY,
a TaKke HEOOXOAMMO UMETh B BUAY «IIPEACIBHO
BO3MOXKHYIO YETKOCTh 3THX BXKHCHIOUX MOJO-
skeHuE B 3akoHe» [35, ¢. 7]. A. A. Tep-Axomnos
OTMETHJI, YTO OIIUOKH MOJMEHBI MOHATHH YacTO
XapakTepHbl A1 BBICKA3BIBAHMH YYACTHHKOB
pasbuparenscTBa MO ATy — OOBHUHSICMBIX, CBH-
JeTesel, MOTCPICBIIMX MW JPYTUX JIML, HE
HMCIOINUX  FOPUANYCCKON MOATOTOBKH, YTO
«TIPUBOIUT K MYTAHHILIEC, HESCHOCTH, 3aTPYIHICT
BBISICHCHHUE cyiiecTsa aeia» [30, ¢. 17]. Ox yxka-
3a7] MpUMEP MOAMEHBI MOHATHS «aKT», KOTJa
CMCILINBAIOTCS TIOHATHS «AKT-JOKYMCHT» H «aKT-
JCUCTBHUEY, & TAKIKE PACCMOTPEN MPHUMEP MOAME-
HBl TIOHATUH «pa30oi» U «rpadek» B 3asABICHUH
MOTEPIICBIIECTO, MOKA3AB, YTO MOHHUMAHHUE 3THUX
MOHATHH Y MOTEPIEBIIETO MOTYT OBITh OIIHOOY-
HBIM H HE OCHOBAHO Ha 3akoHe. [loaTomy oaHoit
W3 BAXHBIX MPCIANOCHUIOK MPABUIBHOW KBATH-
duKayMy JesHUH SBISCTCA TOYHOC VICHCHHE
CMBICIIA VTOJIOBHO-TIPABOBBIX TOHATHH, a s

HCKITIOUCHHS JIOTHYCCKHUX OLIHOOK MOIMEHBI T10-
HSATHH TPU PACCMOTPCHHUH €A HAI0 HE TOJIBKO
«CIICAOBATEIIIO, CYAbE OOBCKTHBHO YCTAHOBHTH
00CTOSTEABCTBA MPECTYILICHHUS», HO «Pa3bsic-
HUTh 3aMHTCPCCOBAHHBIM JIMIIAM 3HAYCHHE OT-
JCTAPHBIX FOPUAMYCCKUX MMOHATUN W BBITCKAO-
LYK U3 3TOT0 yTOJIOBHO-MPABOBYIO OLCHKY CO-
pessHHOTOY |53, €. 125-126]. B pabote 3. Any-
mar «MCKycCTBO PACcKpPBITHS MPECTYILUICHHUH U
3aKOHBI JIOTHMKH» YKA3aHO, YTO HAPYIICHUCM 3a-
KOHA TOXKICCTBA B MPABOMO3HAHUM SIBJISIOTCS
cAyyad, KOTJa «u3-3a HPSApacCyIKka WA TpH-
CTPACTHUsl HEPEIKO OTPHULIAIOT CAMBIC OYCBUIHBIC
dakte |5, ¢. 50].

JpyruM TUNOM HAPYUICHUS 3aKOHA TOXKAC-
CTBA SIBSICTCS OIIMOKA MOAMCHBI TEC3HCA, KOTO-
past 3aKJIF0YacTCS B TOM, YTO, JAOKA3bIBas OJHMH
TE3UC, B XOC JA0KA3ATCIHCTBA HAYMHAKOT yMBIII-
JACHHO WIH HCOCO3HAHHO JOKA3bIBATH IPYIOH
TE3UC, BHCIIHE CXOAHBIN C MEPBBIM, WIH MPUITH-
CHIBATh TO, YCTO HE TOBOPHII OIMOHCHT, MPOIIO-
uent. Hampumep, xemas aokazare 4To-1mu00 HE-
CIIPAaBEIMBOS B MOPAJTBHOM CMBICIC, BMECTO
3TOr0 MOKA3BIBAKOT, YTO STO HCECIPABCIIHBO B
opuanueckom cmeicie. [Ipumep moaMeHsr Tea3u-
ca mpuseacH A. A. Tep-AkonoseiM: «Eciu, Ha-
4YaB JOKA3bIBATh HAJUYHC B JACHUCTBUIX JOKHO-
CTHOTO [IMLA TPUCBOCHUS HYyKOrQ HMYIICCTBA
MyTeM HKCIIOJIb30BAHUS CITYKCOHOTO TTOJIOKEHUS
(4. 2 ¢ct. 160 YK P®), haxTuuecku 10Ka3bIBACTCS
TOJIBKO 3JI0YMOTPEOICHHE AOLKHOCTHBIMH TOJI-
aomoumsaMH (cT. 285 YK P®) u genaetes BoiBoA
0 MOKA3aHHOCTH XHUIICHHS, TO 3TO OYJACT THUITHY-
HBIM CJIy4aeM MOJMCHBI Te3UCA MPHU KBATH(UKA-
o [53, ¢. 127].

Takum 00pazoM, SIBICHHUSI JIBYCMBICICHHO-
CTH ¥ MHOTO3HAYHOCTH MOTYT MPHUBOAUTH K
OIMUOOYHBIM BBIBOJAM U HCTOYHOCTSIM B IMPABO-
BBIX PACCYKACHHUSIX U UCCICIOBAHUIX, B 3aKOHO-
JATCIbHON CATCIBHOCTH, K HESICHOCTH W 3a-
TPYAHCHUSM B FOPUAHUYCCKON MPAKTUKES MPH pac-
CACIOBAHUM 1S U PasOUpPATSIbCTBE ACT B CYAC
u T.4. JIg HCKIIOUYCHHs OIMHOOK, CBS3aHHBIX C
HAPYIICHUCM 3aKOHA TOKICCTBA B MPABOBOM IIO-
3HAHUHU U MPAKTUKE, BO-TICPBBIX, «HEI3S TOIMYC-
KaTh MOJAMCHY WIH CMCIICHHE OJHOTO TMOHSTHS,
CY’KAeHH: (T€3UCa) C APYTUM; BO-BTOPBIX, HEITb3sI
BKJIABIBATH B OJHO M TO K¢ MOHITHC WU CYK-
JCHHUC PA3HBIN CMBICII, UCIOIb30BATh PA3TUIHBIC
OMPEACACHUS OJHOTO U TOTO KE MOHATHS B Of-
HOM PacCyKICHUNY, B-TPSThHX, «HE/Ib3SI MCHATh
MPEAMET PACCYKACHUS B XOJC JOTHUYSCKOTO BBI-
BOoJa W JAoKasbiBaHus» [43, c¢. 113-115; 53,
c. 125].
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Jlanmee, oCHOBBIBAsACh HA TIOHUMAHHH 3HAYH-
MOCTH TIPUHIHMNA TOXIACCTBA B IOPHAHUCCKOM
MO3HAHUM, HCOOXOJUMO YKa3aTh, YTO BCECTO-
POHHEMY PACCMOTPCHHUIO TIPUHIHIA TOXACCTBA
Opa mocesmeHa pabora  A. B. Haymosa,
A. C. HoBuueHko «3akOHBI JOTHKH HPU KBaJH-
¢dukamyn npectyuicHu» [45]. OHu mokazamu
BO3MOKHOCTh OTIPSACICHHUS KBaTH(puKamu npe-
CTYIUICHHS HE YCPE3 KATCTOPHIO COOTBETCTBHA, a
uepes ToxkaecTBo. «Kamupukauus npecrymie-
HUH MPEACTABICT COOOM YCTAHOBICHHUEC U KOH-
CTATAIHIO TOXKICCTBA MPU3HAKOB COBCPIICHHOTO
OOIIECTBCHHO-OMACHOIO JACSHHUS W MPH3HAKOB
YTOJIOBHO-TIPOLICCCYATIBHON HOPMBI, 00Opa3yro-
IIUX KOHKPCTHBIN COCTAB MPECTYIUICHUS, PCIy-
CMOTPCHHBINA Y TOIOBHBIM KOJCKCOM, VCTAHABIIH-
BaIOIMUM OTBETCTBCHHOCTh 3a 3TO ACSHUC» [45,
c. 13, ¢. 28-30]. Ananuz paboThl MOKA3a1, YTO,
BBIJACIIMB OHTOJIOTHUCCKUH H JTHATICKTHUCCKHIA,
THOCEOJIOTHIECKUN U JIOTMUECKUM acleKThl KBa-
muduKAIMA TPSCTYIUICHUH, YUCHBIC MPHILIH K
BBIBOAY O HCBO3MOXKHOCTH MIPUMCHCHHS OHTOJIO-
THYECKOTO TOKIACCTBA K KBATU(DUKALIUH TPECTY-
IUICHUH, TaK Kak HOpPMA TpaBa U MPCCTYITHOC
JIesHuC — pasHonopsaakoesic emu: «Hopma mpa-
Ba — OTO KJICTOYKA MPaBa, «IIPABOBON MaTCpHA,
a MPCCTYIHOC ACTHUC — 3TO BHCIOHECEC MOPOSBIC-
HHUC BOIIM BHHOBHOTO, aKT €ro MOBEACHUS» [45,
c. 14]. B muanckTHdIeCKOM acCICKTC OpPHU KBATH-
(dUKaMK MPECTYIUICHUH, OCHOBBIBASICH HA pPas-
JUYUHA | TOXACCTBC MPOTHBOTIOIOKHOCTCH M HX
B3aUMOJCHCTBHH, COTIOCTABJIAIOTCS CANHUIHOC U
o01Iee, MPECTYITHOS ACSHUC U MPABOBAs HOPMA,
U TP COBMAICHUH T'TABHBIX MPU3HAKOB JCTHUS
¢ TIPU3HAKAMH, BEIPAKCHHBIMH B ITPABOBOM HOP-
M€, ICIaeTCAd BHIBOX OO0 HX TOXKICCTBE (KBAJIH-
(uKaIys Mo OMPEACICHHON YIOJIOBHO-TIPABOBOM
HOpME)» [45, ¢. 14-16].

B rHOCCOMOTHYICCKOM ACHCKTE MPHU YTOJIOB-
HO-TIPABOBOM KBaMU(UKAIMKA COBEPIIACTCS IIO-
3HAHUC UCTHHBI B TPOLICCCC TEPEXOAA OT SIBJC-
HUS — YyBCTBCHHBIX (POPM, B KOTOPBIX AACTCS
MPECTYHHbIN (PAKT, K CYIIHOCTH — MOHSATHIO MPe-
CTYIJICHUS, OT MPEAIOJIOKCHHUS (COBEPIICHO TN
MPECTYIUICHHE) K TOYHOMY 3HAHUIO (Kakoe
MMEHHO COBCPIICHO MPECTYILICHUE) KAK OLICHOM-
HO-TIO3HABATCNIBHBIN  mponecc. PaccMarpusas
MPUHIUIT TOXKJICCTBA MPH KBATH(DHKALUH TPE-
CTYIUIEHUM, VUEHBIE IMOKA3aJH, YTO JOTHUECKUN
aCTCKT, CBA3AHHBIM C THOCCOJIOTHUCCKUM, 3a-
KITFQUACTCS B MBICTUTCIBHON ACATCIBHOCTH KaK
MIOCIICIOBATCIFHOM BBITIOTHCHUH PIAa JOTHYC-
CKUX JOCHCTBHI MOCPEACTBOM JOTHYCCKHX GOpM

Y 3aKOHOB TI0 YCTAHOBJICHHIO TOXKIECTBA IIPH-
3HAKOB MPUMEHSICMOM YrOJOBHO-IIPABOBOM HOP-
MBI B kBanuduuupyemoro aesHud. [lpu stom, ¢
ONHON CTOPOHBI, TIOCPEACTBOM JIOTHYECKHX
(hOpM IPOUCXOTUT OCBOCHHE YYBCTBCHHO JAHHO-
ro MaTepuana CiIeJ0B NPECTYIUICHHA U IIOJIyYe-
HUE HEOOXOAMMOTO U JOCTATOYHOIO JOTHYCCKO-
IO 3HaHWA 7 KBaTHU(QUKALWH ACSHHUSI, HO «HE
Jormdeckne (GOpMbI HAKIAABIBAIOTCS HA BbIIC-
JEHHOE COACP)KAaHHE, a HANpPOTHB, HW3YVUCHHUE
JesHAS BeeT K (POPMHUPOBAHHUIO IOPHIMYECKON
OLICHKU JESHUS»;, C APYTOH CTOPOHBI, KBamn(u-
Kalys IPECTYIUICHUH PaccMaTpHUBaeTCs Kak pac-
CY)KICHHE, TIPOTEKAIOINEE «B ONPEASICHHBIX JIO-
rudeckux (opmMax, mpu COOMIOJCHHH 3aKOHOB
agorukm» [45, ¢. 25-26]. A. A. Tep-Akomnos ort-
MeuaeT: «CYIIHOCTb 3aKOHA TOXKACCTBA MPHME-
HUTCIBPHO K KBATH(HKALMU MPECTYIUICHUS 3a-
KIIOYacTCd B TOM, UTO, JAOKA3bIBas HAITUYHC B
JeSHHN TOTO FUTM MHOTO COCTaBa NPECTYILICHHA,
HEOOXOJUMO TOYHO 3HATh BCC NPU3HAKH 3TOTO
€OCTaBa, OAHO3ZHAYHO MX TIOHUMATh M IOCTOSHHO
HMMETh B BUAY HMCHHO 3TH MPHU3HAKH, & HE KaKHe-
mbo apyrue» [53, ¢. 125]. Hecobnronenue 3a-
KOHA TOKACCTBA MOKET MPUBOAUTH K OLIHOKAM B
IOPUIUYCCKOM MO3HAHUHM U mpakTHke. B pabote
H. A. TapGaroBuua, A. H. Knaccena, mocsieH-
HOW KBaNMU(UKAILMH NPECTYILUICHUH MO MOTUBY U
LN, YKA3BIBACTCA, YTO OJHON M3 NMPUYMH OLIH-
0OK B JCATCIBHOCTH NPABOIPUMEHHUTENS MPH
KBaTH(HKAIUN NPECTYINICHUH SBILICTCS «HENpa-
BWIBHOE OTOKICCTBICHUEC HMEIOIIErocS y BH-
HOBHOTO MOTHBA M LEITH IMPH COBCPLICHUH UM
MIPECTYIUICHUS, C MOTHBOM H LIENBIO, 3aKPEIUICH-
HBIMH KOHKPETHBIM COCTABOM TMPECTYIUICHUSY,
YTO BEICT «K HCOOOCHOBAHHOMY BMCHCHHIO CO-
CTABOB NPECTYIUICHHH € KBATU(PHUHPYIOIIAMH
MpH3HAKaMH b0, HA0OOPOT, BMCHEHHUIO COCTA-
BOB NPECTYIUICHUN O3 TAaKUX MPHU3HAKOB MPU HX
daxtraeckoM Hammaumy [13, ¢. 13].

A. B. Kyapseresa moauepkHyia HeoOXoau-
MOCTh HCHOJIB30BAHMS JIOTHMHYECKOTO TIPHHIIHIA
TOXKJIECTBA B IOPHAWYECCKOM ITO3HAHHMH KakK Tpe-
OOBaHHE OMPEACICHHOCTH B YHOTPEOICHUHU MO-
HATHA B TEOPUH AoKa3biBaHHS: «(OUYECHb BAXKHO,
yT0OBI B IOHATUHHBIN annapart TCOPHUH BBOJHIICS
TEPMUH, (PUKCHPVYIOINI ONPEACICHHOE IOHATHE,
KKI0€ MOHATHE JOJDKHO MBICIATHCSA TOKAECT-
BECHHbIM ceOC Ha MPOTSDKCHUH BCETO IMpoLecca
paccyxacuus [34, ¢. 21]. OTrankuBasce OT 310-
ro TpeOOBaHHUA, OHA PACCMATPUBACT MOHATHE
«pakt» B ¢uIocoPckoM U B HOPHUIUICCKOM
CMBICTIAX B TEOPHH JOKA3BIBAHUA, & TAKXKE JIPY-
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rue noHatusa. B pabote E. A. MBanoBa yxazaHo,
YTO C JIOTHMYECKOM CTOPOHBI «B JOKA3aTENNbCTBE,
€CITA OHO TIPABWIBHOE, 3aKOH TOXKASCTBA IPOSB-
JEeTCAd B TOM, UTO M TE3HC, M OCHOBAHUA COXpa-
HAIOT CBOIO OIPEJCICHHOCTh Ha TPOTSDKEHHH
BCEH JaHHOH JOrmMdeckoil mpomexype» [20,
¢. 264]. 3HauuM 3aKOH TOKICCTBA B CJICIACTBCH-
HOU JCATEIBHOCTHU MPH ONO3HAHUH U HACHTH(U-
Kalli{, B PacCMOTPEHUH W Pa3pEeIICHHH €T B
cyJe, KOTJa «B PCLICHHUH OCOOCHHO BaKHBI TOY-
HOCTh NOHATHH, WX OIPEACICHHOCTh M OIHO-
3HAYHOCTD, MCKITIOYAIONINE BCAKYIO HESICHOCTBH)
[20, c. 268].

3aKOH NMPOTHBOPEUHS B IOPUAMYCCKOM IIO-
3HAHUH YKa3bIBACT HA JIO)KHOCTh OJHOTO M3 ABYX
JIOTMYECKH HECOBMECTUMBIX BbICKa3piBaHMH: «He
MOTYT OBITh OJHOBPEMCHHO MCTUHHBIMHU [IBC
MPOTHBOIIONIOKHBIC MBICTH 00 OJHOM H TOM KC
MIPEAMETE, B3ATOM B OJHO M TO K€ BPEMS U B OJ-
HOM U TOM K€ OTHOIICHWH, OJHA U3 HHUX 00s3a-
TENBHO JIOXKHAA, a APYras — HCTHHHAS (MM JIOXK-
Hast). Hesepho, uro P u ve-P» [53, ¢. 128]. Ipo-
THBOpCHAIIUMH OYAYT OBA CICAVIOLIHE CYXKIAC-
Huda: «BoifHa ecTh TPOAOIKEHHE TIONIUTHKU.
BoiiHa HE ¢CTP TPOTOIKCHUC HOTUTHKN [43,
c. 122]. H. B. MuxankuH ykassBaer, 4to ¢op-
MaTbHO-JIOTHYECKUE IPOTHBOPEUHS Pa3pyIIaoT
MBICTTH, 3aTPYIHSIIOT MPOLIECC MO3HAHMs, OOIe-
HUS U ACATEIHHOCTH IOPUCTOB M BBIJCIACT UETHI-
PC YCIOBHS, IPH KOTOPBIX HE OyaeT popManbHO-
JOTHYECKOTO TMPOTHUBOPEUNI B CY)KICHHIX. Bo-
MIEPBBIX, €CIH YTBEPXKAATh MPHUHAAIEKHOCTD
MIPEAMETY OJHOTO NPHU3HAKA M B TO K& BpEeMs
OTpHUIATh NPHHAMICIKHOCTh 3TOMY NPEAMETY
apyroro mpusHaka: «Bce nmma, copeprmMBIINE
MIPECTYIUICHHU:, BHHA KOTOPHIX AOKa3aHa B CY-
JCOHOM 3aceIaHuy, MOANCKAT HakazaHuio, «Hu
OJUH YEIOBCK HC MOXET OBITh NMPHBICUCH K OT-
BETCTBEHHOCTH, €CITM €r0 BHHA HE JOKa3aHa».
Bo-BTOpEIX, €CITH B CYXKASHUAX pedb UAET O pas-
HBIX TpeaMeTax. «YTOIOBHOW OTBETCTBEHHOCTH
TIOAJICYKUT JINLO, JOCTUTIEE 16 1eT KO BPCMCHH
COBEpIICHHA MPECTYIUICHID»; «JInma, KOoTophIM
JO COBEPIIEHHS NPECTYILICHHUS HCIIOIHUIIOCH
14 ner, mome:kaT yroloBHOH OTBETCTBCHHOCTH
3a MPECTYIUIEHNS, TIEPEICHb KOTOPBIX COACPIKAT-
ca B 4. 2 c1. 20 YK P®». B-Tperpux, eciu oTpu-
LATh U TO K€ CaMO€ YTBEPKJATh B OTHOIICHHH
IpeaMeTa, HO B pPa3sHOE BpeMsdA. B-ueTBepThIX,
€CIIA OAVH U TOT K& MPEAMET MBICITH PacCMaTpH-
BaTh B paszHeix oTHomeHUsx: «Crymenr H. xo-
POLIO 3HAET AHTIMHCKUI SA3BIK U €r0 3HAHUA CO-
OTBETCTBYIOT IPEABABIICMBIM TpeboBanusaM. Ho

€r0 3HAHUH HEXOCTATOYHO A pabOThl B MEKAY-
HapOIHOM CVJE, TO €CThb cTyAeHT H. moxo 3HaeT
aHrmuickui a3e1k» [43, ¢. 118-119]. 3naucHwme
3aKOHA MPOTHUBOPEUMS 3AKTIOYACTCS B TOM, UTO
OH «IIOMOracT OOHAPYKUBATh U YCTPAHATH IPO-
THBOPCUHS B MPABOBBIX PACCYKACHUSX, BhIpada-
THIBATh KPUTHYCCKOC OTHOIICHHE K HETOYHO-
CTSIM, HEMOCNICAOBATCIBHOCTH B MBICIISIXY, «IO-
3BOSICT OOHAPYKUBATh MPOTUBOPSUHS B KBAH-
(duKaMN NPEeCcTYIVICHUH, €€ HENOMHOTY, OJHO-
CTOPOHHOCTBY, OJHAKO HECOOXOAHUMO YUHUTHIBATH,
YTO OH HCIPHUMCHUM «B CYXKACHHUSX, KOTOPBIC
KacaroTcd PasIWYHbIX MPCCTYIUICHUH, pa3nud-
HBIX MPU3HAKOB COCTABOB MPECTYIUICHUH WIIH
COOBITHS TPESCTYIICHUS, B3SITOr0 B Pa3HBIX OT-
HOIICHUAX WK B PasHOC BpeMs» [43, ¢. 122; 53,
c. 127-128]. Hapymecuaue 3akoHA HMPOTHBOPCUMS
«B Tpouecce CcOOMpaHHWsS W OLCHKH [IOKa3a-
TCJABCTB MPUBOAUT K OMHUOOYHON KBATU(PUKALIAN
MPECTYIUICHUI», & €r0 MPaBHIbHOC HCIONb30Ba-
HUC «MO3BOJIICT YCTPAHUTH MPOTHBOPSUHUS B CO-
OpaHHBIX MO JENy OOKA3aTelbCTBAX, MOJOXKCH-
HBIX B OCHOBY KBAJU(HKAIUH, MPABHIBHO OLEC-
HUTh MPOTUBOIOQJIOKHBIC CYKACHHUS W, B KOHCU-
HOM HTOIC, JaTh BEPHYIO YTOIOBHO-NPABOBYIO
OLCHKY coacsaHHOoMY» [33, c. 128]. Takxke yka-
3BIBACTCS HEAOMYCTUMOCTh MMPOTHBOPCUHI B CY-
neOHprx aktax: «K uucny oOGcTosATenbeTB, Mo KO-
TOPBIM TPHUTOBOP HPHU3HACTCS HECOOTBETCTBYIO-
UM haKTHICCKUM OOCTOATSICTBAM JCNA, Yro-
JIOBHO-TIPOLIECCYATBHOE MPABO OTHOCHUT CYIIECT-
BCHHBIC MPOTHBOPCUHS, COACPKAIIMUECS B BBIBO-
Jlax CcyJAa, M3I0KEHHBIX B ipurosope» [30, c. 19].

3aKOH MCKIIOUCHHOTO TPETBETO B IOPUINUC-
CKOM MO3HAHWHU TPeOYeET, 4TOOBI JBa MPOTHBOPE-
YAIUX BBICKA3BIBAHUS HE MOTJIH OBITh OJHOBPE-
MCHHO HH WCTHUHHBIMH, HU JOKHBIMH, OJHO W3
HUX HKCTHHHO, IPYIO€ JIOKHO, U HEBO3MOXKHO
HHKaKOC TPEThE, CPCAHEE BhICKasbiBaHue. JlaH-
HBIH 33aKOH B IOPUANYCCKOM IO3HAHWU HE pac-
MPOCTPAHACTCA HAa ABa OOIIUX HPOTHBOIOIONK-
HbIX CcyxacHus (Bce A ecth B; Bce A He ecth B),
u chepoil ero ACHCTBUA SBIMIOTCA TOJBKO Clic-
JOVIOIMUE BHIABl MNPOTUBOPEYAINNX BBICKA3bIBA-
HUM:

a) JBa CAMHUYHBIX CYXKACHUS — YTBEPAH-
TCJAPHOC U OTpHUIATEIbHOS; A ecTh B, A HE ecTh
B. IIpumepom mpoTtuBopeurs OyayT CleIyIOIIUC
mapel cyxkacHuil: «Poccus ecth denepaTHBHOES
rocyaapcteo. Poccus He ecte deaeparuBHoOE TO-
cyzapetso; «Pemenne cyaa OCHOBaHO HA 3aKOHE.
Pemenne cya He OCHOBAHO Ha 3aKOHEY;

0) aBa NPOTHUBOPEUAINUX CYKICHUA — odIee
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u gactHoe: A—QO, E-1. Bce A we ectp B u Heko-
Topeie A ectb B. Bce A ecte B u Hexotoprie A
e ectb B. Hammpumep, nporusopeune obpasyer-
c4 U3 CIEAYIOMUX map cyxiacHui: «Bce mpecty-
IIJICHUS SIBILTIOTCS MMPOTHBOMIPABHBIMH JCSHHSMH.
Hexotopeie mpecTymiicHNs HE SBISIOTCS MPOTH-
BONPABHBIMH JCSHHAMHIY; «3aKOHBI, MPUHHMAC-
Mbic B Poccwuiickoit @excpannn, HE TOJDKHBI
nporuBopeunts Koncturymmm P®. Hexotopsie
3aKOHBI, MpUHUMaeMble B Poccuiickoit denepa-
yH, MOTYT npotusopednts Koncturymm P®»;

B) ABa MPOTUBOPCUALINX CYKACHUS — o0IIee
U equnndHoe. Bee A ecte B uoaul A He ecth B.
Bee A ue ectp B u ogun A ecte B. Ipumep mpo-
trBopeuns: «Bce mpaBoBbie 3aKOHEI CYTh HOPMa-
THBHO-TIPABOBEIC aKTHl. YTOJIOBHBIA KOJCKC HE
ABISICTCSl HOPMATHBHO-TIPABOBBIM akTom». B
cioape H. U. Kongakosa mnpuBcacH Clcayio-
mui npuMep npotusopeuns: «Crano ObITh, HO-
BareMy, yoexkaeHni Het? Her u He cymecTsyer.
o Bame yoexkacuue? Jla. Kak ke B ropopure,
uto ux HeT. Bot Bam yxke oxuo» (M. C. Typrenes
«Pyaun») [31, c. 214].

H. B. MuxankuH oTMEYaeT, 4TO MOCKOJIBKY
PETYITHBHOCTE 3aKOHA HCKITIOUCHHOTO TPETHETO
COCTOHT B TOM, YTO OH TpeOyeT BbIOOpa OAHOTO
W3 JOBYX MPOTHBOPECHAINNX BBICKA3BIBAHUN Kak
HUCKOMOW MCTHHBI, 3TO MOJIOKEHHUE HCIOTIb3YETCS
B MPaKTHYCCKOH ACATEIBHOCTH CYACH, KOraa or-
PaHHYMBACTCH KPYT BAPUAHTOB OO ANbTCPHATHB-
weix. Hampumep, wa HiopaOeprckom mporgcce
HaJ TJABHBIMHM HALMICTCKUMH BOCHHBIMH Ipe-
CTYITHHUKAMH U3 JBYX MPOTHBOPEYAINNX AIbTCP-
HaTUB. («BCE OHM BHHOBHBI» UITH «HCKOTOPBIC M3
WX HEBUHOBHEI») BBIOOpP OCYINCCTBILICA B IpPO-
necce cyAeOHBIX 3aceAaHul, Koraa OOBHHCHHUSI U
3alUTa OCYIUECTBISUIH OTKPHITOC COCTS3AHHC
[43, ¢. 125]. Coeuuduka ACHCTBHS JAHHOTO JIO-
THYECKOTO 3aKOHA B CYACOHON MPAaKTHKE 0O0Yy-
CJTIOBJICHA, ¢ OJHOH CTOPOHBI, OOBEKTUBHOCTHIO
CYILICCTBOBAHUS CaMHUX OOBCKTOB PacCMOTPCHUS,
€ ApPYrod — NOombITKaMy MPOTHUBOIOJIOKHOU CTO-
POHBI CKPBITh HCTHHHOCTh CBOMX HAMEPCHHH H
nevicteuil. Hanpumep, B Hauane HropaGeprekoro
MPOLIECCa «BCE MOACYAUMEBIC HE IPU3HABAIH ceOs
BUHOBHBIMH B MPEABSBICHHBIX OOBHHECHUSAX, OJ-
HaKO JOKAa3aTelIbCTBAMH, MPCACTABICHHBIMU
TpUOYHAIYy TI7TaBHBIMH OOBHUHMTEILIMH, OBLIH C
MOJTHON HEOMPOBEPKUMOCTBIO YCTAHOBICHBI WX
YYJOBHUIIHEIC NPECTYIUICHUS NPOTUB MHPA U Ye-
JgoBeuHOCTM» [43, c. 126]. Yuense-npaBoBeas
VKa3bIBAIH HA BO3MOXKHOCTH YMCHHUS BCKPBIBATh
U YCTPaHATh JOTHYCCKUE NPOTHBOPCUHS IPH

aHamu3e cyacOubix Bepeuit. M. C. CrporoBuu
ormeuan. «Ilpm paccmoTpeHMM W pa3perieHHH
VTOJIOBHOTO [JENia BCC BEPCHU JOIKHBI OBITH HC-
CICOBAHbI, TPOBEPCHBL. BrIBOX MOXET OBITH
MPH3HAH JOCTOBCPHBIM IHINb TOTAA, KOTJA W3
BCEX OOCTOATEIBCTB AENA BBHITCKACT OAMH, €AHH-
CTBCHHBIN BBIBOJ, & HHBIC BBIBOABI UCKIFOUCHBI)
[51, c¢. 32]. H. B. Muxaakua ormeuact: «OxHO
M3 OCHOBHBIX TPCOOBAHHH, NPECABABICMBIX K
BEPCHUU B CYACOHOM MPOLIECCE, COCTOUT B TOM,
4TOOBI IIPH AHATH3E COBOKYNHOCTH (PaKTHUSCKHX
JIaHHBIX, HA OCHOBE KOTOPBIX OHA IIOCTPOCHA, 3TH
JAHHBIC HE MPOTHBOPCUHIHM APYT APYLY U BBI-
JBUHYTOH BEPCHH B LEIOM»; OOHAPYKCHHBIC
MPOTUBOPEHUHS JOJDKHBI CTaTh MPEIMETOM CEph-
C3HOT0 BHHMAHHS CYABH, & B CIYYaIX, «KOTJ2
CJCJOBATEb, BBIABUHYB MPAaBAONOA0OHYIO BEp-
CHIO, HE 3aMEYaCT WIH UTHOPHUPYET (HaKTH, Mpo-
TUBOpPEYAIHE ITOW BEPCHH, NMPOJAODKAs pPa3BH-
BAaTh BEPCHIO BOMPEKH UM, KPOME JIOTHKH, HYKHA
Bo/» [43, ¢. 127]. YueHBIC YKA3BIBAIOT, UTO OPH
KBATH(HKAIIUK ACSIHUHA 3aKOH HCKIIOYCHHOTO
TPETHETO «HALICIMBACT HA IOMCK OTBETA HA BO-
MPOC: COAep KaT M ACHCTBHI BHHOBHOTO COCTaB
JAHHOTO TPECTYIUICHUS HMIH HET, SBIICTCS JIN
JAHHOE JTHLO CYOBEKTOM MPECTYIICHIS WU HET,
COBEPIICHO MPECTYIUICHHE YMBIIIICHHO HIIA HET;
COOBITHE MOXKET OBITh MPECTYIUICHHEM HIH HE
npecrymieHuem» [53, ¢. 129; 5, ¢. 50]. 3nauur, B
IOPUAHYECKUX PEIICHHUAX 3aKOH HCKIIOYSHHOTO
TPEThEr0 HEOOXOTUM TPU KBATU(UKALMK ACSI-
HUH, aHaIHu3e CyICOHBIX BEPCUH H T.1.

3aKOH AOCTATOYHOTO OCHOBAaHHS B IOPHIU-
YECKOM TO3HAHUH HANpaBICH Ha ODOCHOBAH-
HOCTb M JOKa3aTeIbHOCTH IO3HAHHA, B KOTOPOM
HE TOIBKO VTBEPIKAAETCS WCTHHHOCTb KaKOIo-
00 MOJIO0XKEHHUS WK BBIBOAA, HO M VKA3BIBACTCS
(haKTHUECKOE WU JIOTHYECKOE OCHOBAHUE, IO-
3BOJIIIOINEES TIPU3HATh 3TO TOJOXKCHHWE WM BBI-
BON HUCTHHHBEIM. B  mormucckoMm  crosape
H. M. KongakoBa yKka3pIBacTCs, UTO «3aKOH IOC-
TATOYHOTO OCHOBAaHHUS BBIpAKAcT TpcOOBaHUE
00OCHOBAHHOCTH MBICTH B Hanbonee odmeM BU-
ne. Bompoc ke 0 criermmanbHOM XapakTepe OCHO-
BaHUs SIBJSICTCS MPEAMETOM CIICLHATIBHBIX HAYK
0co00 B KWKIAOM OTACIBHOM ciydac» [31,
c. 164]. IToaromy B TIpaBOBOM ITO3HAHUH BOIIPOC
0 TOM, «KAKHEC AapryYMCHTBL, [OKA3aTCIbCTBA
JOJDKHBl OBITh TIOJIOKECHBI B OCHOBY PCIICHHMH,
BBIPA0ATHIBACT MPABOBASI HAYKA U MPAKTUKA [53,
c¢. 130]. IlonsaTre 060CHOBAHHOCTH B CIICIIHAIIb-
HOM IOPUANYIECKOM 3HAUCHHH PacCMaTPHUBAETC,
HaIpUMEpP, B CBI3H C BOMPOCAMH MPaBOIPHME-
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HCHHS. Y UUTHIBAs MONOKCHHE TCOPUH MPaBa, uToO
000CHOBAHHOCTh OOCCIICUMBACT KAYESCTBO («100-
POTHOCTB») [JCATEIBHOCTH MPaBOMPUMEHHUTEIb-
Horo oprana, C. C.AnekceeB oTMedal, 4To «Tpe-
OoBaHHe OOOCHOBAHHOCTH XapakTepuayer ax-
THYCCKYI0 OCHOBY HAAJICHKAINETO MPUMCHEHUS
MpaBa B €IUHCTBE ¢ TPCOOBAHUEM 3aKOHHOCTHY
[2, c. 596]. I1. A.JlynuHckas ykasblBana, 4TO
ONHOH M3 BaXKHBIX 33Ja4 TCOPHUH YTOJIOBHOIO
CYJOTPOU3BOJCTBA SIBIACTCH «U3YUCHHE IMPaBO-
BOM IMPHUPOABI PELICHUM B YTOJIOBHOM MpPOLECCE,
TpeOOBaHUMA, MPEABIBIACMBIX K HUMY» |39, c. §].
3nauut, B cepe YroJOBHOTO MpoLEecca CICIH-
ANbHBIN XapakTep OCHOBAaHUI MOXET PaccMaTpu-
BaThCd B paMKax BOMpOca O TPEeOOBAHHIAX,
MPEABIBISIEMBIX K TpUrosopy cyia CoriacHo
3akony (ct. 297 VIIK P®) mpurosop cyga mon-
JKCH OBbITh 3aKOHHBIM, OOOCHOBAaHHBIM M CIIpa-
BCAJTUBBIM, OH NPH3HACTCH TAKOBBIM, €CIH IO-
CTAaHOBICH B COOTBCTCTBHH € TPCOOBAHUAMHU
VIIK P® u ocHOBaH Ha NpaBHIBHOM NPUMCEHE-
HHH 3aKOHA.

B pabote 0gHOrO H3 OCHOBOIOJOKHUKOB
Haykn yronosHoro mpouecca M. C. Ctporosuua
«Teopust cyneOHBIX JOKA3aTEIBCTB» VKA3BIBACT-
41, ITO MOHATHS 0OOCHOBAHHOCTH U 3aKOHHOCTH
MPUTOBOpa CYJa Pa3NHYaOTCd HWMCHHO BBHIY
HECOBIAACHHS MOHATHS «IPABUIBHOTO YCTAHOB-
JeHUs (PaKkTOB B NIOTHOM COOTBETCTBHH C JCHCT-
BUTCIBHOCTBIO»  ((hakTHuecKuX O0OCTOATEIBCTB
JeNa) U TMOHATUS «IPABUIBHOW IOPHAMYICCKOM
OLICHKH VCTaHOBJCHHEIX (DaKTOB (M MEpHI Haka-
3aHMs, HazHadaeMmoum cygom)» [51, ¢. 18]. Orme-
Yasg, YTO AAHHBIC MOHATHS HENB3S CMCIIMBATE,
VUCHBIH MMOJUEPKHUBAN, YTO «OCHOBAHHEM IPHIO-
BOpa JO/KHA OBITh JOCTOBCPHOCTH YTBEPXKAAc-
MBIX CyIOM (akTOB M JOKA3aTCIbCTB, OTHOCH-
MHXCA K COOBITHIO NPECTYIICHNS, B BHHOBHOCTH
OOBHHIEMOTO»; M3 3TOTO CICAYET, UYTO «BEPOST-
HOCTh BUHOBHOCTH OOBHHACMOTO HE MOMKET CIIy-
JKUTh OCHOBaHHEM CYACOHOTO TPUTOBOPA», H
OOBHHHUTETBHEIA TPHTOBOP «MOMKET OBITH MOCTA-
HOBIICH, KOTJAa BCPOSTHOCTh MPCBpPaTWiIach B
JOCTOBEPHOCTB, TO €CTh HCTUHHOCTE (COOTBETCT-
Bue aewcteutenbHoctr). llostomy gocrosep-
HOCTbh HCKJTIOYACT BO3MOXKHOCTH BCAKOT'O HHOTO
PCLICHHS, BEPOSTHOCTh K€ JOIMYCKACT BO3MOXK-
HOCTBb nHOTO perncuus [51, ¢. 27-31]. Cnexosa-
TENBHO, B CBETC 3aKOHA AOCTATOYHOTO OCHOBA-
HHSl OPHUCHTALMS HAa JOCTOBCPHOCTH SBISCTCS
3HAYMMBIM (HaKTOPOM, CBA3AHHBIM C OOOCHOBAH-
HOCTBIO PEIICHUH cvaa («IIpH YCTAaHOBICHHH
(dakTHICCKUX OOCTOATCNBCTB JA€ja, BBIICICHUN

FOPUANYCCKH 3HAYMMBIX MMPU3HAKOB U T.1.») [53,
c. 131].

B coBpeMCHHONM IOPHINYCCKOM THTCPATYPE
VYIEHBIMH TPOCIICKUBAETCS CBA3b JOCTOBEPHOCTH
HCCJICAOBAHHBIX JOKA3aTEeIBLCTB MO ACIy U 000c-
HOBAHHOCTH CyAcOHOro mpurosopa. B pabGote
A. B. KyapasueBoli oTMeUeHO, YTO BCE CTaauU
YTOJOBHOTO IIPOILIECCa HANPaBICHBI HAa JOCTO-
BEPHOE BBIABICHHE TMPEIMETAa JAOKA3BIBAHUA
(«(dakThl U OOCTOATEABCTBA, MOMJICIKAIINS TOKA-
3BIBAHHIO 110 YTOJIOBHBEIM JEJIaM») B TOH «IOCIC-
JOBATEIBHOCTH, B KOTOPOH 3TH OOCTOSTEIbCTBA
HCHONB3VIOTCd NPH apryMEHTaMu Haubomee
BXHBIX IPOLECCYATIbHBIX PEIIECHUH 10 Je-
ay» [34, c. 48]. I1. A. JlynuHckas O peuicHUsIX B
VTOJOBHOM CYAOIIPOM3BOACTBE yKazama. «Tpe-
Oys, 4TOOBl TPHUrOBOP OCHOBBIBANCA HE Ha
«TPEIONONOKCHHUAX)», 4 Ha «COBOKYITHOCTH HC-
CACMOBAHHBIX CYIO0M O0OCTOATEIBCTB» (CT. 302
VIIK P®), sakoHogare/ns MOJYCPKUBACT HEOO-
XOJUMOCTb OOOCHOBAHHOCTH PELICHHS, €T0 J0C-
toBepHOCTHY [39, ¢. 101]. Koanektus apropos
MI'FOA npusomut mnonoxenue: «0OOOCHOBaH-
HOCTb TIPUTOBOpPA O3HAYAET, UTO BBIBOABI CY/A,
W3T0KCHHBIE B NPHTOBOPE, COOTBETCTBYIOT 00-
CTOATEIBCTBAM J€Na, TMOATBEP’KACHHBIM COBO-
KYITHOCTBIO J0Ka3aTeIbCTB, KOTOPBIE HCCIEAO-
BaHbI B CyIcOHOM 3aCCAaHUH U MPH3HAHEI CYI0M
JOCTATOYHBIMH U JOCTOBCPHBIMIY [34, ¢. 663].

Taxoke VUCHBIC AHATH3UPYIOT crenudpryc-
CKHE 0COOCHHOCTH 0OOCHOBAHHOCTH PA3JIUYHBIX
BBIBOAOB cyaa. «Ecimy MpUBEICHHEIC B IPHTOBO-
pe AoKa3areabcTBa NOATBEPKAAIOT, ITO CY A Ipa-
BHJIBHO YCTAHOBHI OOCTOATEIBCTBA ACNa H CO-
MHCHHS B UCTHHHOCTH BBIBOAOB CYAa HE BO3HU-
KalT, TO B TAKOM CIy4ac 00OCHOBAHHOCTb IPH-
roBOpa O3HA4YaAeT M ero ucTuHHOCTh. [Ipm oTcyT-
CTBHH JOCTATOYHBIX J0KA3aTeIbCTB OOOCHOBA-
HHCM TO3ULIMU CcyJa OVACT CIYKUTh HATHIHC
HEYCTPAaHMMBIX COMHEHHHM B J0Ka3aTeIbHOCTH
($akTOB», UTO «IO3BONACT CACNATH BBHIBOJ B
MOJIB3Y TOACYAMMOIO Kak IIPH OTPaBAATEIbHOM,
TaK U TpU OOBHHUTEIBHOM NPUTOBOPE» [54,
. 663-664]. Taxum 0OpazoM, UCCICAOBAHNE MO~
3BOJIWIO YCTAHOBHTH, YTO HU3YUCHHE OOOCHOBAH-
HOCTH TIPUTOBOPA CYJa B VTOJIOBHOM IIPOILIECCE
OTHPAETCS HA TIONOXKEHHE O TOM, UTO «OCHOBA-
HUE PEIICHUSA COCTABJIAIOT ABA TNIABHBIX 3JIEMEH-
Ta: (akTHUECKUH W NPaBOBOW», COOTHOLICHHE
KOTOPBIX «OOYCIOBIMBACT OOOCHOBAHHOCTE H
3aKOHHOCTh pemeHusI» [39, ¢. 73]. Taxxe noru-
YECKHH 3aKOH JOCTaTOYHOTO OCHOBAaHUSA peaju-
3yeTCs B IPaBe MPH MCCISTOBAHNH BOIIPOCOB

BecTHuK KOYpIY. Cepua «lpaBo».
2019. T. 19, Ne 3, C. 4766
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Mpo6neMbl 1 BONPOCHI TEOPUM rOCYAaPCTBA U NPaABa,
KOHCTUTYLIMOHHOIO U agMUHUCTPaTUBHOIO NpaBa

HHCTHUTYTA MPUOCTAHOBICHHS HPOHU3BOACTBA IO
yromopHoMy geny: kak otmedaer A. B. Ko-
YEeTOBA, MPUHLIUN 00OCHOBAHHOCTH IMpEAronara-
€T TpeOOBaHHE K COOTBETCTBYIOLIEMY JOMKHO-
CTHOMY JTULY «IOATBEPAUTH MPaBHIBHOCTh NPHU-
HATOT'O UM PELICHHS COBOKYIHOCTBIO COOPaHHBIX
JoKa3aTeabeTBy [32, ¢. 16].

Kpome Toro, B mpaBoBOi TUTEPATYPE UCCIIC-
OVIOTCS HEOOOCHOBAHHOCTh PCLICHHN CyJa U
MPHYMHEL 3TOrO HeratuBHOro ssieHus. HeoGoc-
HOBaHHOCTb JIOOBIX BEIBOJOB CY2 BEACT K TOMY,
YTO MPUTOBOP TMPHU3HACTCI HEOOOCHOBAHHBIM!
«HeobocHoBaHHBIM OyaeT OOBHHHUTENBHBIN HPH-
TOBOP, OCY)KIAIOIUH HEBHHOBHOTO, Ybsi BUHOB-
HOCTb HC YCTAHOBJICHA AOKA3aTCIbCTBAMH, JTHOO
OMNpPaBAATEAbHBIM IPUTOBOP, BBIHECEHHBIM NpH
JOCTaTOYHBIX JO0KA3aTEeIbCTBAX, MOATBEPIKAAO-
mux o0BuHCHUEY [54, ¢. 663-664]. IlpuunnHoii
HEOOOCHOBAaHHBIX NPHTOBOPOB, KaK OTMEYana
IT. A. JlynuHCKast, 9acTO BBICTYNACT «BOJIOHTA-
PH3M U CYOBCKTHBHU3M B YTOJIOBHOM CYAOIPOH3-
BOJCTBC» B CHJY HAPVIICHHS COOTBETCTBHS pe-
LICHUS CYJa «TeM OOBCKTHBHBIM JAHHBIM, KOTO-
pbIMH  pacmoiaracT CyOBCKT, NPHHUMAIOIINI
pemenue» [39, ¢. 25]. A, A. Tep-AkomnoB Takke
MOJUCPKUBACT, YTO B YTOJOBHOM HPOLIECCE NPHU-
YUHOH OINOOK SBIACTCH «CCHIIKA HA HEAOCTO-
BEPHBIC JAHHBIC HA JIFOOOM 3TaIe KBATU(UKALNN
coacarHOTrOY» [33, ¢. 130].

Hakonen, y4eHrle yKa3wlBalOT Ha B3aHMO-
CBsI3b HCOOOCHOBAHHOCTH W HE3AKOHHOCTH TPH-
roBOpa: HCOOOCHOBAHHBIA MPUTOBOP SBILICTCS U
HE3AKOHHBIM, €CJIM IPUTOBOP SABIICTCS HE3AKOH-
HBIM BCJICACTBHC CYINCCTBCHHBIX HAPYIICHUI
CYJIOM TMPOLECCYATBHBIX HOPM, TO OH HE MPH3HA-
ercss obocHoBaHHBIM. [losToMy «cobmoaeHue
VTOJIOBHO-TIPOLICCCYATBHBIX HOPM SBIICTCS Ta-
PaHTHEH TOTO, UTO PELICHUA MO YTrOJIOBHOMY Jc-
7y, B TOM YUCIEC U MO KBATA(HUKALMH MPECTYII-
AcHHUIA, Oy AyT 10CTATOYHO 00OCHOBAHHBIMID |53,
c. 130].

3HAYUT, B TCOPHH MO3HAHMS JTOTHUSCKHH 3a-
KOH JOCTAaTOYHOI'O OCHOBAHUS BEIpazKacT Tpebo-
BaHHC OOOCHOBAHHOCTH M JOKA3aTCIbHOCTH B
o0mieM BHJIE, a MPaBOBas HAyKa M MPAKTHKA pas-
pabareiBarOT BOIMPOC 00 OOOCHOBAHHOCTH U JO-
Ka3aTcIbHOCTH B CIELHMATIBHOM HOPUAHICCKOM
snaucHu. B cdepe yromopHo-mponeccyaibHOTO
MpaBa BONPOC OCHOBAHUS PACCMATPHUBACTCS B
paMkax TpeOOBaHUH, MPEIBIABIACMBIX K HPHIO-
BOPY CVJAa; OCHOBAHUE PEIICHHUS COCTABIIIIOT JBA
[TIABHBIX 3NCMCHTA. (DaKTHUSCKHH M TPABOBOH,
COOTHOIICHHUE KOTOPBIX 00YCIOBIMBACT 0OOCHO-

BAaHHOCTh M 3aKOHHOCTH pemicHus. M B mpaso-
BOM, W B JIOTHYCCKOM AacCIEKTaX NMPUHLMITHATL-
HBIM SIBJISICTCS TIOIOJKEHHE O TOM, YTO OCHOBaHH-
€M TIPUTroBOpa JOKHA OBITH JOCTOBEPHOCTB, 2
HE BEPOSTHOCTh YTBEPKAACMBIX CyAOM (aKTOB U
JOKA3aTeNbCTB, OTHOCAIINUXCA K COOBITHIO Ipe-
CTYIUICHUS, B BUHOBHOCTH OOBUHiIeMOro. Cchli-
Ka Ha HEIOCTOBCPHBIC AaHHBIC WU HEecoOmrome-
HHUE YTOJIOBHO-TIPOLICCCYATBHBIX HOPM BEACT K
HEOOOCHOBAHHOCTH M HE3AKOHHOCTH MPHTOBOPA.

Taxum obpasoM, UMes B BULY, KaK YKa3bIBa-
aa V. H. I'pudiiosa, 4to «Ioruka HE 0JKHA HO-
TCPATE CBOCH MPAKTHUCCKOW 3HAYUMOCTED |16,
c. 4], 00o0mmas 3HaYCHUE 3aKOHOB JIOTHKH B ce-
pe mpodecCHOHATBHOrO (IIPAKTHUSCKOTO) MO3HA-
HUS TIPaBa, OTMETHM: BO-TICPBBIX, NMPUMCHCHHC
3aKOHOB JIOTHKH TPU KBATU(QHKALWH MPECTYILIC-
HUM CHOCOOCTBYET MONYUYCHHIO OIMPEACICHHBIX,
HETPOTHBOPCUUBBIX, 0OOCHOBAHHBIX BBIBOJOB IO
JeNy, a UX HApyLICHHE MPHUBOIUT K CYICOHBIM
OIIMOKaM, K HCTPABUIBHON FOPUAUYCCKON OLICH-
K€ JCSHUS, OJHAKO HEIb3sd aOCOTFOTH3HPOBAThH
3HAYCHHUC JIOTUUCCKUX 3aKOHOB BCJICACTBHC HE-
00XOAMMOCTH OOCCIICUCHUSI  «BCECTOPOHHETO,
MOJHOTO ¥ OOBEKTHBHOTO HCCIICAOBAHHS OOCTOS-
TCABCTB Jgja, YTO TPEOYeT COOMOACHUS IMOJHO-
THI paccicIOBaHUs U CyAcOHOTO PaccCMOTPCHUS
Jena, a TaKXKE MOJOKCHHUU 3akoHa» [53, ¢. 130—
131]. Bo-BropeIX, B CyACOHON MPAaKTHKE 3aKOHEI
JOTHKH, CHOCOOCTBYS MPOQECCHOHANTBHOMY IO-
3HAHUIO, BRICTYMAIOT «CPCACTBOM IOMCKA HCTH-
HBI, TPaBHJIBHBIX BBIBOAOB, 0DOOIICHUH M TpH-
HATHA KBATH(HUIMPOBAHHBIX PEIICHHN MO 1¢-
ay» [43, ¢. 131]. 3akon TokAeCcTBAa pa3BUBACT B
MPaBOBOM TO3HAHHM TOYHOCTh M SCHOCTb MBbIII-
JCHUS W H3NOXKCHHS, KYIBTYPY OINCPHUPOBAHHUSI
PasIUYHBIMA W MHOTOZHAYHBIMH TCPMHHAMHU,
3aKOHBI MMPOTHBOPECUMS M UCKITIOUCHHOTO TPEThE-
IO Pa3BHBAIOT YMCHHE ONCPHPOBATH CPABHCHU-
MH W HaBBIKH aHAITW3a MPOTHBOPEUHMH NPH pac-
CJCIOBAHUH JACT, PACCMOTPEHHH U Pa3peLICHHUH
JCJI B CYAC; 3aKOH JOCTATOYHOI'O OCHOBAHHS SIB-
JSIETCS 3HAYMMBIM B CBA3H ¢ OOOCHOBAaHHOCTBIO
VTOJIOBHOH OTBETCTBEHHOCTH. Kpome Toro, yum-
TeIBasg (POPMATTBHO-OTHYCCKHHA XapakTep MpH-
poast cuctemsl mipasa, C. C. AnekceeB ykas3piBa,
YTO «JJ1 TIOHHUMAaHHS HOPM INPaBa JOJKHEI OBITH
B MOJHOW MEpPE HCIONb30BaHbI JOTHYCCKUC 3a-
KOHBHI U mpaBmiay [3, ¢. 237].

IMoaBoast obmmue uroru padOTH B COOTBET-
CTBHH C TOCTABJICHHOW LICTBI0, MOXKHO YKa3aTh,
YTO MPOBEACHHEIN aHaTH3 padoT no ¢uaocoduu
U METOAOJIOTHH HAYYHOTO U TMPABOBOTO MO3HA-
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HHSI, ICTOPHYCCKOMY TIO3HAHHIO MPaBa, Mo JOTH-
K¢ B OOIICHAYYHOM 3HAYCHHUH U B MPUMCHCHHHU K
MpaBy MO3BOSICT CACTATh CIACAYIOIINUC BBIBOBIL.
Uccnenosanne NPHHIUNOB FOPUIXYCCKOTO IIO-
3HAHUS CBSA3aHO C BOMPOCOM O (HIOCOPCKHUX
OCHOBAHMSX HAYKH, SBILIIOIIUXCS YCIOBHSMH
OpraHM3alMH, BOCIPOH3BOACTBA U PA3BUTHS Ha-
YYHOTO 3HaHHs. B HCTOpHYECKOM NMO3HAHUH Mpa-
Ba NPUMEHSIOTCS 00meUIocoCKUE PUHLMITEL:
LICJIOCTHOTO TO3HAHUS MHPA, HMHIAWBHIYAIH3a-
MK, OOBCKTHBHOCTH, HCTOpPH3MAa H ACTCPMH-
Hu3zMa. Ho HeoOxoaumo coOmoaeHHE €IUHCTBA
HCTOPHYICCKOTO U JIOTHICCKOTO ACICKTOB B Ipa-
BOBBIX HccacaoBaHuAX. OCHOBHBIC 3aKOHBI JIO-
TMKH Kak (purnocodckue OCHOBaHUS IOpHIUUC-
CKOT'O MO3HAHUSI BHITIOJIHSAIOT THOCCOIOTHICCKY FO
U METOJOOTHYCCKYIO (DYHKIIMH, & TAKKE UMCIOT
MPaKTHICCKOS 3HAUCHHE. 3aKOH TOXKACCTBA, MPO-
THUBOPCUHSI, HCKIFOUCHHOTO TPETHETO, A0CTATOY-
HOTO OCHOBaHUsI. B Ka4uecTBE MPUHLMIIOB pPaLHo-
HAJIBHOTO TO3HAHHS OCHOBHBIC 3aKOHBI JIOTHKH
XapaKTCPU3YIOT ONPEACICHHOCTh, MOCICAOBA-
TCIBHOCTh, HEMPOTHBOPEYHUBOCTD U J0KA3ATCIIb-
HOCTh B HAYYHOM H MPOGESCCHOHATHHOM (Ipax-
THYCCKOM) FOPHIHYCCKOM TO3HAHHUH.

B nanbHeiimieM TeMa 3aKOHOB M METOJOB
JIOTHKH B IOPUANYCCKOM IO3HAHHU MOXET pac-
CMAaTPHUBATHCS MPH aHAMN3C ACPUHHLMN U Ki1ac-
cuuKkanmii, B TOIKOBAHUU NPABa, B IPUMCHCHUH
METOJa ACAVKLHH, B CBI3H C BOIPOCAMHU 00OC-
HOBAHHOCTH U JOKA3aTCIbHOCTH B TCOPHUH JOKA-
3bIBAHHSL.
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PRINCIPLES OF LEGAL COGNITION:
HISTORICAL AND LOGICAL ASPECTS

O. A. Egorova

South Ural State University, Chelyabinsk, Russian Federation

The paper deals with the issues relating to the meaning and functions of the princi-

ples of research in legal cognition. The author characterizes different forms of scientific
legal cognition. Special attention is given to the consideration of historical and legal re-
search. The author shows that there are important universal principles of cognition in his-
torical and legal research: a principle of objectiveness and a principle of historicism. In
the paper the role of logical principles in the structure of legal cognition methodology
within the framework of methodological studies in law is discussed. The author argues
that there are main logical principles (law of logic), which are used in the scientific legal
cognition: law of identity, law of contradiction, law of excluded middle, principle of suf-
ficient reason. It is stated in the paper that main principles of logic, which were elaborated
in classical antique philosophy by Aristotle, can be considered as logical reasons of legal
cognition and as universal philosophical reasons of the rational scientific legal
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research. The author reveals the functions of main logical principles in research of crimi-
nal law and criminal proceeding. The author makes a conclusion that universal principles
of cognition applied in historical and legal research and main principles of logic realize
epistemological and methodological functions in legal cognition.

Keywords: legal cognition, the forms of legal research, universal principles of sci-
entific cognition, principles historical and legal researches, main logical principles
(laws), reason of cognition.
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