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F OBLHAA XAPAKTEPUCTHKA PABOTBI

v v ¢ AKTYRIILHOCTH TeMbl HCCJICIOBAHHA M CTeNeHb ee HAYYHOH pa3paboran-
HocTH, B cHcTeMe cTanuii yronoBHOro CyIOMPOK3BOACTBA 0CO00E MECTO 3aHHUMAeT
CTaaus MOATOTOBKH K CyHAeOHOMY pasbupaTesnsCTBy, SBISIIOIIASCS HPOMEKYTOYHOH
MexOy A0CyneOHbIM M CyaeOHbIM NPOH3IBOACTBOM. (DaKyJIbTATHBHBIM 3J1€MEHTOM
YKa3aHAOH CTafHM ABJIAETCA MPEOBAPUTENBHOE CIYLIAHWE, NIPOBEAEHHE KOTOPOro
CTano BO3MOXHEIM ¢ HpHHsTHEM B 2001 r. YronoBHO-NPOLECCYaILHOrO KONEKCA
P® no kaxzaoMy yrojoBHOMY A€y NPy HAIMYHMH OCHOBAHHH K 3Tomy. Jlo BBEneHHA
B IefCTBHE HOBOI'O YrOJNIOBHO-IIPOLIECCYANBHONO 3akoHa, HauuHag ¢ 1993 r., npen-
BapUTENBHOE CIYIIaHKE OCYIIECTBISIOCH HCIUIIOYHTENLHO MPH MPOH3BOACTBE B Cy-
e C y4aCTHEM MPUCSUKHBIX 3aceaareieil.

Onnxoii u3 HanboNee akTyasibHbIX MPOOAEM YrONOBHOFO CYZONPOM3BOACTBA B
PaNIHIHBIE HCTOPHYECKHE NMEPHONBI SBJUIACH U ABMISETC B HACTOSILES BPEeMs 1po-
OneMa Hajtexaneil MOArOTOBKH YroJIOBHOTO JIeNa K PaCCMOTPEHHIO 1O CYIIECTBY B
cyne nepsoii uncranunu. Headdexrnpuas noaroroska yronoBHbIX Jen K pasbupa-
TENBbCTBY CNOCOOHA MOBNEYb BOJIOKMTY NPH HMX PAaCCMOTPEHHMH, OTMEHY COCTOSB-
WIUKC CYAeOHBIX pelueHuit 1, TakuM 06pasoM HapywuTh OaHO U3 dyHAaMeHTAND-
HBIX TIPaB Ha PAaCCMOTPeHHe Jena Ge3 HeonpasaaHHoM 3anepxxu’. Ha Hemonycru-
MOCTh MOBEPXHOCTHOH MOATOTOBKM HeN K pa3sOHpaTesibCTBY HEOQHOKPATHO YKAa3bl-
san Bepxosuniit Cyx P®>

HemanoBaxHoe 3HaUYEHHE UMEET ONTHMAIILHOE HOPMATHBHOE PEryIHPOBAHUE
IeHCTBHI U TIPHHIMAEMBIX PeINeHHI Ha IPEABAPHTENPHOM CITyIIAHUH, TPH3BAHHOES
OrPaaHTh CyABIO OT MpeRyOekAeHus B OTHOMEHHH obBuHAemoro. JlocTHxenue ta-
KOTO pe3yjbTara B MEePBYIO OUepeb paspellaeTcs NOCPENCTBOM YCTAHOBICHUS KPY-

ra pemaeMbIX NPy [OATOTOBKE zieNna k cyaeOHOMy pasbHparesbCTBY, B TOM 9HCTE U

'Cr. 6 Konpenuny «O 3ampte HpPaB YIOBEKa H OCHOBHBLIX CBOGOI» oT 4 Hoabpsa 1950 1.

2 Cu.: TMoctanornenne [nenyMa Bepxosroro Cyza PO ot 25 uions 1996 1. Ne 4 «O BEINOTHEHHHA CYIAME NOCTAHOB-

nenns [Lrenyma Bepxoproro Cyaa Poccuiickoft Oenepain ot 24 asrycra 1993 r. Ne 7 «O cpoxax paccMoTpeHust

YTOJOBHBIX H IP&KIAHCKHX &1 cylamu Poccumifckoit Menepaunny» // Poccuiickas rasera. 1996. 10 uions; [Toctanos-

aenue [nenyma Bepxossoro Cyaa PO ot 27 nekaGps 2007 r. Ne 52 «O cpokax paccMOTpeHHA cyiaMu Poccuiickol

denepatts YFOAOBHMX, TpaxkIAHCKHX J611 M Al 06 aAMAHACTPATHBHEIX IIPaBOHAPYLICHHAX» // Poccuiickas rasera.

2008. 12 sHBaps. o
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[pH IPOBEASHHH NPEABAPHTENLHOTO CIYIIAHHSA, BOPOCOB, @ KPOME TOrO, IPEernoB
MCC/IEHOBAHUS H OLICHKH J0KA3aTeNbCTB, MPEAMETa NOKA3bIBAHUS.

B TO ke BpeMsA, HECOBEPIIEHCTRBO MPABOBBIX HOPM, KACAIOMUXCH PErjaMeH-
TalUH ITPOLIecca AOKA3bIBaHNs, NEMCTBUHH CTOPOH H CYABH, NPEieCTBYIOINHX BbI~
HECEHHIO PeLIeHHH, OKa3bIBAIOMIHX BJMAHWE Ha JaJbHEHINWIl XOm M paspeuieHue
YTOOBHOIO f€Ja, a4 B OTHENBHHIX CIyYasX MPOTHBOPEYHBOCTH HOPM YTONOBHO-
MPOLECCYANbHOrO 32KOHA, HaMHuue OUMMOOK B Cyfe6HOM mpakTHke, KOTOphIE Tak
HJTH WHaue CBA3aHbl C HecoOmoneHueM, aub0 HENMpaBUIbHbIM TONKOBaHHEM IIpen-
MHCAHMI YTONOBHO-NPOLIECCYANLHOIO 3aKOHA M, KaK CJIeACTBHe, HapymeHue QyH-
[IAMEHTANTLHBIX NPHHIAMNOB YTOJIOBHOrO Cy[ONPOH3BOACTBA, MOPOXKIAAIOT PAN TEO-
PEeTHUYECKUX M IIPAKTHYSCKHX BOIIPOCOB, KOTOPbIE TPeOYIOT paspenieHHs.

O Hamuuny npobneM NpaBoBOH PErIAMEHTALMH IIPEIBAPUTENILHOIO Clymia~
HHS KPACHOPEYHBO TOBOPMT 3HAYHTEIPHOE KONMYECTBO ITOCTAHORjIEHHH M ompere-
neruiit Koncturyuponnoro Cyna P, nocravosnenuit [Inenyma Bepxosraoro Cyna
P®, BrIHECEHHBIX Y)Ke TOCe BBeAeHUS B ACHCTBHE YTONOBHO-NPOUECCYANBHOTO
kopexca P® 2001 r., B koTOpeIX Aaercda oduumansHoe Tonkoranue HopM YIIK P,
OTHOCHIIUXCA K NOATOTOBKE YTONOBHOTO AeNa K CyAeOHOMY 3aCefaHHIO, B TOM 4MC-
J1e K TaKoH ero opMe, KaK IpeBapHTebHOE CIYaHHE .

Heonnosna4ssiM 06pa3oM BOCIIPHHHMAIOTCS TAKoKe M JeHCTBHS Y4aCTHHKOB
CYHOMpPOM3BOACTEA, NPEANISCTBYION{HE BEIHECEHHIO AKTOB, HMEIOMHMX CYIIECTBEH-
HOE 3HAYeHUe [UIs paspeilieH s Jena, N0 UTOraM TpeABapHTebHOro Caymanus. He
HMEETCS OFHO3HAYHOIO OTBETA HA BOMPOC, ABJISETCS JIM JeATENIbHOCTb, HAIIPaBJIeH-
HAas Ha YCTAHOBJIGHHE NMPOLECCYAbHBIX OOCTOATENbCTB, HOKA3hIBAHHEM.

Crenens pa3paboTaHHOCTH TEMbI HCCICAOBAHHAN. Teopun JOKA3LIBAHUA B
JOPHIHYIECKOM MPOLECCE MOCBAWEHB paboThi Takux aBTopos, kak B.C. banakuun,

AM. bapanos, A P. benxun, B.M. Bospos, I'.®. T'opckuii, E.A. [lons, 3.3. 3una-

3 Cum.: TlocTanoBIeHHe KOHCTHTYIIHOHHOIO Cyzna PO ot 8 nekabps 2003 r. Ne 18-T1 // Poccuiickas raseta oT 23 ae-
xabpa 2003 r. Ne 257, ITocTanosienne Koucrrrynmontoro Cyna P@ ot 29 miona 2004 r. Ne 13-11 // Pocculickas ra-
3eta. 2004. 7 miona;, Onpenesienne Koncruryunonnoro Cyna PO or 8 anpens 2004 r. Ne 132-0 /7 Poccuiickas rasera.
2004. 9 mionn; [ocranosaenue [ienyma Bepxosnoro Cyna PO ot 5 Mapra 2004 1. Ne 1 (8 pea. IocTarorcHr#
Thienyma Bepxosroro Cyza PO ot 05.12.2006 Ne 60, o1 11.01.2007 Ne 1, or 09.12.2008 Ne 26, oT 23.12.2008 Ne 28))
// CTIC «Koncynstant [Lnocr; Moctanosnenue ILnekyma Bepxosroro Cyzna PO ot 27 nexabps 2007 r. Ne 52 // Poc-
culickas raiera. 2008. 12 gusaps.
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~ryman, ILM. Kas, JIM. Kapueesa, E. A. Kapskun, A.T'. Kosanenko, JI.J]. Kokopes,
P.B. Kocrenko, A B. Kynpasuesa, A M. Jlapun, ¥0. [, Jlupmmy, I1A. Jlynuuckas,
M.M. Muxeenko, C.B. Hexpacor, 10K, Opnos, H.JL. Merpyxun, P.A. Patunos,
AB. Conoeses, M.C. Crporosuua, M.K. Tpeymnuxos, A.A. Xmeipos, C. A Iled-
dep, A A. DiicMaH ¥ OPYTUX YYESHBIX.

CoOTHOMNIEHHIO NOKA3LIBAHWSA W TIO3HAHWS YAENeHO BHHMaHue B paborax
B.A. Apcenbesa, P.C. Benkuna, B.M. Brixoa, A A. JlaBaerora, B.C. xaruera,
O .B. JIleBuenko, AW Tpycosa, JI.T. Yimsmosoii, ® H. ®arxynmna, O.E. Awnuunoi.

Cragun HasHayeHus cynebGHoro sacenanus (npepaHus cyay), a Takxe HOKa-
3bIBAHHUIO B yKA3aHHO# Cramuu CYZONpou3BoicTBa nocegmenst padorsl K K. Ap-
cenbeBa, O.B. Bosnxonyn, AIL T'ycwkoroit, ILJI. Himnmora, B.3. Jlykamesnua,
T.A. Muxaiinosoit, M. A. Yensuora, H A. IOpkeBuua.

B nocnennee spems npoOneMHbIM BOIIPOCaM CTAOUM HasHadeHHA cyaeOHoro
3acenanus ObUlM MOCBSILIEHBI OHCCEPTALMOHHBIE HccnenoBadus A.B. Topsunosa
(2004 r.), TH. Joarux (2007 r.), HB. Kymuka (2006 r.), C.B. Jlynanoso#
(2006 r.), I' 1. Muposnosoii (2005 r.), JLH. Csiposarckoii (2005 r.), A.B. Ilurypo-
Ba (2004 1.), A.A. IOnycoga (2006 r.), JLB. IOpuenko (2007 r.) u pspa apyrux.

Onnako BOTIpOCaM JOKa3bIBaHUSA M TMO3HAHMSA, MX COOTHOLIEHWS IPH MOAro-
TOBKe ZeJla K Cyne0HOMY 3acellaHMIO, B TOM 4ucie B (opme MpensapHTensHOro
CIIyLaHHs, OTAENbHBIX MOHOrpadHYeCKHX UCCIeOBaHMH MOCBALEHO He ObLto.

Bsimeyxasanabie 06CTOSTENBCTBA ONPEETHIH BEIOOD TEMBbI HCCEAOBAHHS H
YKa3bIBAIOT HA €€ aKTYAIbHOCTh M NPAaKTHYECKOE 3HAYECHHE.

Hesb & 3ana4n Heenegosanus. Llenbio HCCIEnOBaHHA ABJISETCH KOMILIEKC-
HOe H3ydeHue mpoOneM HOKa3aTeNbCTBEHHOH M IMO3HABATENBHOM, BHIXOMAIEH 34
PaMKH [I0Ka3aTeJbCTBEHHOH, NEATEIbHOCTH, ONpeNeNieHHs TMPEREsioB H MPenMeTa
[OKA3LIBAHUSA HA PEABAPHTENLHOM CTYIIAHUN B POCCUIMCKOM YTONOBHOM CYRONpO-
H3BOACTBE; pa3paboTKa TEOPeTHHECKHX IMONOKEHHI M HAYYHO OGOCHOBAaHHBIX pe-
KOMEHOALUHH, TNpPH3BAHHBIX OOECHednTh YHH(UKALMIO MPABONPUMEHHTELHOM
TIDAKTHKH, OXPaHy IPaB M 3aKOHHBIX MHTEPECOB AWYHOCTH, BBHITIOJHEHUE HA3HadYe-

HMS ¥ PEATH3aLMH TIPHHLMIIOB POCCHICKOrQ CyJONpPOH3BOACTBA H HA OCHOBE Bbl-
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BOAOB AHUCCEPTALMOHHOIO HCCIENOBaHM PaspaboTka pekoMeHaaiuii 1o coBepIleH-
CTBOBaHHIO YTOJIOBHO-TIPOLIECCYANIBHOIO 3aKOHOAATEILCTBA.

Jlis mocTHkeHHS YKa3aHHOH LT MTOCTABJICHHI CIIENYIOMIHE 3a1a4uu:

- OTIpeAe/ieHNe PAIHYME MKy HKOKA3hIBAHHEM OGCTOSTENBCTE MAarepHaib-
HOTO XapaKTepa H MMPOLIECCyAIbHOrO XapaKTepa,

- ycraHoBJieHHe (aKkTa TOro, OrPaHUUHBAETCS Ji CyaedHOe NO3HAHHE MCKITO-
YUTEIbHO JOKA3BIBAHHEM, TO €CTh ITO3HAHUEM, MPOTEKAIOIMM B PaMKax, yCTaHOB-
JIEHHBIX MPOLIECCYANbHBIM 3aKOHOM, HITH K€ MOXHO FOBOPHTH O NMO3HAHMHM, BLIXO-
JISIHEM 32 PAMKH JOKa3bIBAHHSA,

- YCTAHOBJICHHE CleUn(HKd MOArOTOBKHM K CyHeOHOMY 3aCeNaHHIO, B TOM
YHCIe TaKoH ee GopMbI, KaK NpeaBapUTENbHOE CITYIIaHHE;

- YCTaHOBJIGHHE CBOHCTB NMpeaMeTa U MPEAesoB AOKa3bIBaHUA Ha MpEnBapH-
TEJIHHOM CIYILIAHHHU MO YI'OJIOBHBIM AEJIaM;

- ONpeneNeHHe TOro, HanpasjieHa M JI0Ka3aTeIbCTBeHHAsS JeATEeIbHOCTb CTO-
POH, CYAbH Ha MNPENBAPUTENHHOM CIIYHIAHMM HCKIIOUMTENBHO HA YCTAHOBJICHHE
MPOLIECCYATIBHEIX OOCTOATENBCTB HIH MOFYT TaK:Ke NPHUCYTCTBOBATH 3JIEMEHTHI J10-
Ka3bIBaHMA 0OCTOATENBCTB MATEPHAILHOTO XapaKTePa,

- OMPENENECHHE POJIM AEATENBHOCTH MTO3HABATE/LHOTO XapaKTepa, BHIXOAsIeH
3a paMKH JXOKa3bIBaHH4, Ha NPEeIBaPUTEILHOM CITYHIaHHH;

- H3Y4EHHE BHMOOB PEHICHHMI, BBIHOCHMBIX CYIBEH 110 WTOTaM MpensapHTesb-
HOrO CHYIIAHHS IO YTOJIOBHOMY eIy, HX KJIacCH(UKALs, a TAKXKE yCTAHOBIEHHE
COOTHOILEHHS NOKA3aTeNbCTBEHHOH W TO3HABATENbHOM, BHIXOMIIEH 33 paMKH [O-
Ka3aTebCTBEHHOM, JIEATENLHOCTH, MPEECTBYIONIUX BEIHECEHHIO CyaObeH mpoilec-
CyaNbHBIX aKTOB 110 HTOraM MPEIBAPHTENBHOTO CITYIHAHUS,

- aHAIM3 BOTIPOCOB, Pa3pellaeMbIX B XOAe NMpOBENEHHS MPEABAPHTENBHOIO
CIIyLIaHHSI ¢ TO3WLIMH HEOOXOmMMOCTH HMX Haubonee onTHUManbHOH HOPMATHBHOIA
perjnaMeHTalMi, B TOM YHCe H C LEIbI0 MPEnynpexacHHs NpeapeieHns Cyabeit
BOMNPOCAa O BUHOBHOCTH JIMUA, JIEJI0 B OTHOIUEHHH KOTOPOr0 HAXOAHTCH Y CyIbH B

NPOU3BOACTEE, £
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- GOpMyIHpOBaHHE NPETOKEHHIA 0 COBEPIIEHCTBOBAHHIO 3aKOHONATENbCT-
Ba, PErJaMEeHTHPYIOMEr0 BOMPOCH! NOKA3BIBAHKS B YTOJIOBHOM CYIOMPOH3BOACTBE,
a TaKoKe 0COOEeHHOCTH IPOM3BOACTBA HA MPEABAPUTENTLHOM CITYIIAHHUH.

O0BeKTOM HCC/IEFOBAHMS BHICTYNAeT CHCTEMA MPABOOTHOINEGHHH, CKIIAMbI-
BAaIOUIAACA B CBA3H C OCYIIECTBJICHHEM CyAbeH NOKa3aTe/MbCTBEHHOH, a TaKXke Mo-
3HABATENILHOH NEATE/IbHOCTH, MPeNieCTBYIOLIEH NMPHHATHIO NMPOLECCYyalbHBIX pe-
HIeHHit, TP} NPOREASHUH MTOATOTOBKM YrOJIOBHOTO Zefia K cyaebHOMy pa3buparesns-
cTBY B QopMe NpEBAPHUTENILHOTO CITyIAHHUL.

IIpeamer HcenenoBanus o0pa3yrOT. TeHE3HC U COBPEMEHHOE COCTOAHUE
HODMATHBHOIO DPEryJIHPOBAHWS DPEAM3yeMbIX YYaCTHUKAMH CyJONPOH3BOACTBA
CBOMX YTOJIOBHO-TIPOLECCYaIBbHBIX QyHKIMI B paMKaxX MPOBOAWMOTO MO YTOJIOBHO-
MY JeJy TIPEABAPUTESILHOTO CAYLIAHHS.

MeTtogosioras 1 MeToaMKAa HCCIeAOBAHHA. MeTOnONOrHYeCKyl0 OCHOBY
HACTOAILIEr0 HCCIEROBAHMS COCTABMACT OOIMH JHANEKTHYSCKHH METOI HAay4YHOro
nosHaHuA. Mcnone3osaices Taoke MeTomnsl: GopMansHON JIOTHKY, MCTOPHYECKHIA,
CPaBHUTENbHBIN, CTATHCTUYECKHIA, COLIMONOTHYECKUH, B TOM YHCIe H3Y4YEeHHE U
AHATN3 MATEPUAIOB YIOJIOBHBIX JES, HHTEPBBIOUPOBAHUE [TPAKTHYECKUX PaboTH#M-
KOB.

Teoperngeckoit 0CHOBOH pPaboThl SBJAOTCS HAYYHBIE TPYABI IO (HIOCO-
¢y, TEOpHH TPaBa, YroJOBHO-NPOLECCYATHHOMY [IPABY, TEOPHH JOKA3bIBAHHMA B
YrOJIOBHOM M IPaXAaHckoM npoueccax. Kpome toro, Henons3oBanuck paboTh! yue-
HBIX B 06J1aCTH KOHCTUTYLIMOHHOTO NPaBa 1 YroJIOBHOTO 1PaBa.

HopmarnBHoi 6a3ofi HCCIeOOBaHUA MOCTYXWIH HOPMBI MEXIYHAPOIHOTO
npasa, Koncturyums P®, YronosHo-mpoueccyansseie xopekcsl P@ u PCOCP,
Vronosubiit konexc PO. B muccepraimy Takke aHANH3UPYeTCs POCCHHCKOE yro-
JIOBHO-TIPOLIECCYATIbHOE 3aKOHOAATENBCTBO B MCTOPHUUYECKOM DPAa3BHTHH, CyleOHas
nmpakTHka BepxosHoro Cyna P® u cynoB obiueii IOpDHCAMKITHH, NOCTAHOBJICHHS
Ilnenyma BepxosHoro Cyna P®, nocranoeneHus u onpeneieHus KoHCTUTYLHOH-

Horo Cyna PO, a raxke npakruxa Esponefickoro Cyza no npasam uenoseka.
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IMIHPHYECKHM MATEPHAJIOM AHCCEPTANMOHHOTO HCCICAOBAHHM NOCIY-
HHIIH PE3yNIbTaThi IPOBEAEHHOTO MO CMIELUATEHO pa3paboTaHHON nporpamme u3y-
4eHUsl MarepuanoB 305 yroloBHBIX Ied, pacCCMOTPEHHLIX CynaMH r. YensOuncka,
Yensbunckort u Kypranckoft obnacredi, pesynbrarsl ankeTHpoBanus 154 npakrtu-
KYIOIIHX IOPHCTOB, K KOTOPBIM OTHOCSTCS . CY[IbH, afiBOKaThl, COTPYIAHHKH MPOKypa-
Typhl, NOINEPXKHBAKOWHE TOCOOBHHEHHME B CYRAX, CIEACTBEHHbIC PabOTHHKW;
o6obmenus cynebHoOM MpakTHKM.

ITpu ocBelennn psga MpobieM HCTIONB30BaHbI PE3yNbTAThl MPENbINYHIHX HC-
CNemoBaHMil, TPOBEREHHBIX IO BONMPOCaM MPUMEHEHWS HOBOTO YTOJIOBHO-
NIPOLIECCYANBHOIO 3aKOHOAATENbCTRA, NaHHBIE ONMy0IMKOBAHHOH CyAeOHOH npaxTu-
xu Bepxosueix Cynos CCCP, PCOCP, Poccniickoit Pdenepaiiuy 1 APYyTUX CYHOB.

Hayuynas HOBH3HA RMCCEPTAHHOHHOIO HCC/ICAOBAHHNA COCTOMT B TOM, UTO
B IOPHOMYECKOI Hayke Ha MOHOrpa¢uUUeckoM ypoBHe BHEPBBIE 000CHOBaHa Heob-
XOAUMOCTb [OKA3bIBAHMsT OOCTOATENBCTE MPOLECCYAIHHOTO XapakTepa, TO eCTh
CITyREIIUX OCHOBAHUEM Ul TIPUMEHEHUS HOPM IIPOLIECCYANIBHOrO 3aKOHA, HMeE0-
IIMX 3HAYEeHHE IUI MPABHILHOTO pasperieHus yrojoBHoro nena. B xone uccneno-
BaHHs aBTOP MPUXOIUT K BLIBOAY O HATWYHH MO3HABATENLHOM NEATENLHOCTH, B XO-
Zie KOTOpOii Cyn, HHbIE YYACTHUKH CYHONPOH3BONCTBA, HE OCYHIECTBIISIOT OTIEPHpPO-
BaHHe JOKazaTenbcTBaMy. IIpH 3TOM pesynbTaThl MO3HABATENHHOH NEATENLHOCTH
MOTryT HMMEThb 3HaueHHe JUIM YCTAHOBJEHHSA, MPEKpalleHHs  YrolOBHO-
TIPOLIECCYANBHBIX TPABOOTHOMICHNI MOCPSACTBOM BHIHECEHHS COOTBETCTBYIONMX
aKTOB BJAACTHBIMH CyOBeKTaMH CyTONPOH3BONACTBA.

Buissrienue cxoncrsa M audpdepeHuMaMy Mexay HOKa3biBaHHEM 00CTOs-
TeJILCTB MATEPUANIBHOID M TIPOLIECCYANIBHOTO XapakTepa, BhiIeIeHHE B KauecTBe ca-
-MOCTOSATEJILHON COCTABIISIOMENH NEATEILHOCTH ITO3HABATENBLHOMN, BHIXOAAIIEH 3a
paMKH /IOKa3bIBaHUSA, HMEET 3HAYeHHe KaK JUid OCYHeOHBIX Tak H M CyAeOHbIX
CTamuit CyaONPOH3BOACTBA, B YACTHOCTH IS CTAMUK MTOArOTOBKH YrOIOBHOTO Nena
K CyZeOHOMY 3aCEHaHHIO.

Y IR0 AT BLodir LY el JORpl S L S 4n
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4%y OCHOBHBIC NOJ/IOKEHHS, BHIHOCHMbBIC HA 3ALUHTY: S

1. HopMaTHBHO He OTHECEHO K JOKA3bIBAHHIO YCTaHOBIEHHME OGCTOSTENBCTB
MIPOLECCYANBHOrO XapaKTepa, MOTYLIHX HOCAYXWTh OCHOBAaHHMEM IUIS NMPHMEHEHHS
Mep MpOLIECCYATBHOro MPUHYXIEHHS, TIPHOCTAHOBJICHHS TPOU3BOACTBA 110 JEiy,
HCKJIIOUEHHS [0KA3aTeIbCTBA BBUAY €0 HENOMyCTHMOCTH H Ap., X0t dakTHieckH
NPOU3BOAMUTCS COOHpaHHe, POBEPKA U OLIEHKa CBEASHHH, CJTyKAIlUX OCHOBAHHEM
JUIS TIPUHATHS TAKUX PEHICHWH B XOAE NPOM3BOLCTRA MO YTONOBHBEIM JENAaM, 4TO
TIOATBEPXKAALT U CyaeOHas MPaKTUKA.

To ecTs Hapamy ¢ ZOKa3bIBAHHEM OGCTOATENHCTB MATEPUATILHOIO XapakTepa
CleAlyeT NPU3HATD HABUHE [eSTeNbHOCTH, HAPABICHHOM Ha JOKa3biBaHHe ofbcTos-
TEJILCTB MPOLIECCYATBLHOTO XapakTepa, B CBA3HM ¢ ueM HeOOXOAUMO JOMOIHUTL YacTh
1 crateu 73 YIIK PO nyskToM 9, yKa3aB, 4T0 AOKA3bIBAHUIO MOUIEKAT U HHbiE 06-
CTOATENbCTBA, MMEKMHME 3HAYEHHE [UIS TIPABUJIBHOTO Pa3pelIeHHs YTOI0BHOIO Jie-
na.

2. JlokassiBaHue 06CTOATENBCTB MPOLIECCYANbHOTO XApaKTepa BO3MOXNKHO IIy-
TeM JOMNpoca cBuzeresield (B TOM YHCIE B MOpAAKe, IPeNyCMOTPEHHOM 4acThio 8
ctatbu 234 VIIK PO, nuu, yuacTBOBaBUIMX B MPOU3BOACTBE CJIEACTBEHHBIX ASHCT-
BUHi), IOTEPNEBIINX, OOBUHAEMBIX, UCCIEAOBAHHS YKCIIEPTHLIX 3AKIIOUSHHE, Belle-
CTBEHHbIX JIOKA3aTeNbCTB (B KOMILIEKCE ¢ MMChbMEHHBIMH MaTepuajiaMH Jena, Mol-
TBEPKAAIOLWIHX 3aKOHHOCTE BXOXAEHUS JAOKA3aTEbCTB B JEJI0), MHBIX AOKYMEHTOB
€ TOYKH 3pEHUS NX HOpPMBIL.

YuuthkiBas, 410 06CTOATENBCTBA NPOLIECCYANBHOTO XapaKkrepa MOTYT JOKAa3sl-
BaThCS ¢ NOMOMUIBIO MPOTOKONOB CAEACTBEHHLIX, CYASOHBIX U HUHBIX IPOLECCYANb-
HBIX NeicTBHH, TpebyeTcsa CkoppeKkTHpoBark MyHKT 5 yactu 1 craten 74 VIIK PO,
H3N0XHB B cienyoined pexakuud: (B kavectse I0Ka3aTeNbCTB HOMYCKAIOTCA:)
«TPOTOKOJIbI CIENCTBEHHBIX, CYASGHBIX ¥ HHBIX MPOLIECCYATIbHBIX NEHCTBUM».

3. Cyne0Hoe noxa3biBaHHE HE BHICTYNAET B KAUECTBE JUHCTBEHHONO Crocoba
nosHauusd. Pasmiuast yrooBHO-IPOLECCYaNbHOE NOKA3bIBaHHE U MO3HAHKE TI0 yro-

JIOBHBIM JeJiaM, IojlaracM, 4YTO MO3HAaBATE/IbHAA ACATEJBHOCTE MOXET GbiTh. Ha-

e R EONY Gy Fp RIIMMIL G
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fipaBJjieHa KaK Ha YCTaHOBJIEHHE 0OCTOATENbCTR, NEPeUNCIeHHLX B ctathe 73 YIIK
P®, Tak u Ha yCTaHOBNCHHE 06CTOATEABCTS MPOLIECCYATLHOTO XapakTepa.

TTo3nanme 06CTOATENLCTB MPOLIECCYANbHOIO XapaKTePa MOXKET BhIPAXKATLCS B
KCCHIEAOBAHNH NMPOLIECCYATBHBIX AOKYMEHTOB, NOKA3aTeIbCTBAMH HE SBJISIOWIFXCS
(oOBHHMTENbHOE 33KITIOUCHHE, TIOCTAHOBJIGHHE O MPHBJICYEHHH B Ka4yecTBe OOBM-
HAEMOI'C), B HCCIIENOBAHMH MaTEPHATIOB YTOJIOBHOrO Aeia, 0€3 UCCIeROBaHus KOH-
KPETHBIX JOKA3aTeNbCTB, HA IPeJMET OTCYTCTBHA B YTOJIOBHOM Jelie JOKYMEHTOB,
MOATBEPKAAIOIHX 3aKOHHOCTh BXOXHAEHHS ZOKA3aTeNbCTB B N0, TIPHCBOEHMS
MPOLECCYATLHOTO CTATyCa MOTepMeBIero, 00BHHAEMOrO.

4. Ilonaraem, 4TO B HacTOsAINEe BpeMs 3aKOHONATENEM B NOCTATOYHOH CTeme-
HH ONTHMa&IbHO paspenieHa rpobieMa HeROMyCTHMOCTH NMpeIpeleHus BOIpoca O
BHHOBHOCTU JIMLQ, NPHBJICYEHHOrO B Ka4eCTBE ODBHHAEMOrQ MO AENy, HA CTATUM
MOATOTOBKM Jiena K CyaeGHOMY pa3bHpaTensCTBy. DTO NOCTHIHYTO MOCPENCTBOM
YCTAHOBJIEHHS KPyra PemaeMbIX fpH MOAroTOBKE 1eNa k CyaeOHOMY pasOuparenb-
CTBY, B TOM YHCJE W NP [POBENEHHUH MPEABAPHTEIBHOIO CJIYLHAHUSA, BONPOCOB,
NpenenoB UCCIENOBAHUS K OLEHKH JI0Ka3aTeNibCTB,

Hneu peaHUMHMpOBaTh BO3MOXHOCTH OLEHKH CYZOM IOCTATOYHOCTH COBO-
KYTIHOCTH COOpaHHBIX I10 ANy AOKA3ATENbCTB B CTAAUK Ha3HAYeHHA CyneOHOro 3a-
Ceanud, a TakxKe BO3SMOXKHOCTD NMPEKPALEHHS CYJOM YTOJIOBHOTO €1 10 OCHOBA-
HUAM OTCYTCTBHs COOBITHS MpPECTYIIEHUS, OTCYTCTBHA B NesHHH JILA COCTaBa
npectyrienns (uactu 1-2 crateu 27 YIIK PQ) HecocTosTeNbHEL

5. B xone npoBeneHUs MpeaBapHTENLHOTO CAYINAHHA MOTYT IPHCYTCTBOBATD
BCE 3JIEMEHTHI Npouecca AokassiBanusd. CoOHpaHue, HCCAEHOBaHHE H OLIEHKA [OKa-
3aTeNbCTB OCYIIECTBIIETCS CyIbeil B paMKax paspemieHHs BOIPOCa O HOMYyCTHMO-
CTH HOKA3aTeNIbCTB, KOTOPBIMH YCTAHABIMBAIOTCA OOCTOATENBCTBA MATEPHAIILHOTO
XapakTepa, YTO HANPAMYIO MpeayCcMOTpeHo YacThbio 8 crarsu 234, yactamu 3-5 cra-
ThH 235 VIIK PO. Tak, cyaps BipaBe AOMPOCHTb CBUAETEN U NPHOBIIMTE K Yro-
JIOBHOMY ZieJly JOKYMEHT, YKa3aHHbIi B XOZATaAHCTBE 00 MCKIIIOYCHHH 0KA3aTeNb-
cTBA. JTH N0KA3aTEJbCTBA MOLIEKAT HEMOCPEACTBEHHOMY HCCIIENOBAHHMIO M AaNb-

Heimeit oneHke. I1o uroram oKas3bIBaHUA 0OCTOATENLCTE IPOLIECCYATBHOTO XapaK-



11
i TEpa NMPUHHMAETCH PellieHHe O MPU3HAHMK JOKA34TeNbCTB, OATBEPKAAOMNX 00-
CTOATENLCTBA, YKa3aHHbie B cTathe 73 VIIK PO, HemonycTHMBIMH WM JOITyCTH-
MbIMH.

B ocranbHeIX CIy4asX, 332 HEKOTOPBIMH HCKIIFOUEHUAMH, MIPUHATHIO PelieHAH
TIO MTOraM NPeABapUTENbHOTO CIYLIAHAS MPEANISCTBYET MCCASNOBAHHE H OHEHKa
JIOKA3aTEeNbCTB, YIKe HMEIOMMXCS B MaTepHaiax Aena, MpuueM Ciiu B clyJae Hanu-
Yud OCHOBAHMI Iyis IpeKpalleHys Jieja B OOMBIIMHCTBE CBOEM NOKA3ATENbCTBA,
noaTBepKkpalomne OOCTOATENbCTBA MATEPHANBbHO-TIPABOBOTO XAapakTepa MOryT
OLIEHHUBATHCA C TOUKH 3PEHHs HAMYUS BCEX HX CBOMCTB (IOITYCTHMOCTH, AOCTOBEP-
HOCTH, OTHOCHMOCTH H JOCTATOYHOCTH MX COBOKYITHOCTH) JUISL NMPUHATHS TaKOTO
PeILeHHNs, TO B OCTAALHBIX CIy4asix OLUEHKa BCEX CBOMCTB AOKA3ATENBCTB IPOH3BO-
JUTHCSA HE I0JDKHA 1 He MOXeT. OueHKa dTHX CBOICTB MOXET MPOU3BOAUTHCS B OT-
HOIIEHHH NOKA3aTelbCTB, MOATBEPIKIAIOMNX OOCTOATENHCTBA IPOLECCYIBHOTO
Xapakrepa.

6. Bo3MOXKHOCTD 3asBJICHHS HA NPENBAaPHTENBHOM CTyLIAHHM XOAATaiicTs 06
HCKITIOYEHUH [JOKA3aTeNbCTB BCNEACTBHE OTCYTCTBUSA Y HMX CBOHCTB OTHOCHMMOCTH
WM HOCTOBEPHOCTH, KOTOPAS JIOTHYECKH BBIBOAUTCS M3 CONEPKAHUA 4acTd 4 cra-
ThH 235 YIIK PO, naxonutcs B NpOTHBOPEUHH ¢ KOHLEMUMEN NpeNBapHTEILHOIO
CIYIIaHHs,

JIOCTOBEpHOCTE NIOKA3aTENCTB HAXORMTCA B IOHHAMMYECKOM DPasBUTHH B
mpouecce aoKassisaHus. B cyne 1-# MHCTaHIMU HOCTOBEPHOCTD JOKA3ATEIBCTB MO-
xKeT ObITh NPH3HAHA HA OCHOBAHHM aKTa, KOTOPBIM HEJI0 Pa3pemarcs Mo CyLiecTBy.
Kpome rtoro, npu pewreHun Bormpoca 06 OTHOCHMOCTH AOKa3aTejbCTBa kK 06CTOA-
TeILCTBAM, BXOAMIHM B NPEMET JOKA3bIBAHUSA, CYAbS TAK HIIH MHAYe [IPEapeIasT
BOIPOC O AOKA3aHHOCTH MPH3HAKOB COCTABA MPECTYIUICHHS, B TOM YHCJIE M COOLITHS
NPECTYTUIEHHs, BUHB! JIMLIA B COBEPIUEHHH MPECTYILUIEHHS, IIOCKO/IbKY eMy Heobxo-
AHMO OUEHHTD, JOKA3BLIBAIOTCA JIK € €r0 IOMOWBIO, ¥ KakuM 00pa3oM HOKa3bIBaIOT-
¢ 00CTOATENBCTRBA MPECTYITHONO NESAHHUSL.

7. TIockonbKy OCHOBAHHSMH LIS IPU3HAHHMSA CYAOM OKA3aTeNbCTB HEAOMmyc-

THMBIMH MOryT OBITH KAk xoaa'raﬁcrsa, 3asBJICHHBIE CTOpOHAMH C cobmoneHueM
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nopAnKa, NMPEeqyCMOTPeHHOro 4acTeio 3 ctathu 229 VIIK PO, tak u uHmimiaTHBa
cyna, nyHxt | 4wactu 2 craren 229 VIIK PO BO3MOXKHO MAIOKUTL B Pemakuyu,
NPENONAralomie BO3MOXHOCTL TPOBEAeHHS NPEABAPHTENBHOIO COYINAHHMS IPH
HAJTHYMH OCHOBAHHH it HCKIIOUEHHMS JOKA3ATENLCTBA O AE.

Yacteio 1 craten 235 VIIK P® npenycMOTpeHO, 4TO B CIydae 3asIBJIEHUS
CTOPOHOM XOZATaliCTBa 00 KCKIHOYEHHH AOKA3aTELCTBA €ro KOMMS MNepeaaercs
Ipyroil CTOpPOHE B J€Hb MPeACTaBIeHNA XonaTaicTea B cya, Ilonaraem, 410 npH Ha-
JIMYMH OCHOBAHMI U1 MCKIIOYEHHS JOKA3aTeNbCTBA, YCTAHOBJIEHHBIX CydbeH, B
MOCTAHOBJICHWH O HA3HAYEHHH MPEABAPHTEIILHOIO CJYIHAHUS, BRIHOCHMOM Ha OC-
HOBaHHH 4acTy 2 crateH 227 YIIK PO, cynase HamIeKuT 0003HAYHTD, KAKOE HMEH-
HO A0KA3aTeNbCTBO M [0 KAKMM OCHOBaHHAM MOXeT ObITh HCKITIOYEHO.

B 310# cBSI3M nonaraeM BO3MOKHBIM BHeceHHe B ¢Tathio 229 VIIK PO usme-
HeHUH, NONONHHUB €€ YacThiO 4, H3N0KEHHOH B cnexyromeii peaakuun: «Ilpu HasHa-
YeHHH CYNAOM TPEABAPUTENBHOTO CAYLIAHUA O COOCTBEHHONH MHHLMATHBE TIPH Ha-
JIM9MH OCHOBAHHH [UIA UCKJIIOUYEHUS HOKA3aTENbCTBA, TIOCTAHOB/ICHHE O HA3HAYEHUH
MIPEABAPUTENLHOIO CAYIIAHUA NO/UKHO CONEpkaTh YKa3laHWe Ha AOKA3ATENBCTBO,
KOTOpOe MO#eT ObITh MCKIIOYEHO, M OCHOBAHHS, 110 KOTOPHIM OHO MOXET ObITh Hc-
KITIOUEHOY.

8. Msmuuseit sensercs npoueaypa HanpasjeHHs YTOJOBHOFO Jela Ui CO-
eIMHEHHs NIPOKYPOPY B CJIy4ae YCTAHOBJIEHHMS (akTa Toro, 4To Aena, MomIeKaiiHe
COEMHEHMIO, HAXONATCA B MPOH3BOACTBE OAHOrO Cyla, a Tem Honee CyaAbH (MUpO-
Boro cyapu). [Tonaraem, uto B LENSX NpOLIECCYANLHOM 3KOHOMHUH, ckopeiiuiero (6e3
HEOIPaBIaHHOMN 3aePkKKH) PACCMOTPEHUA JeN CJIENYET NMPEeRyCMOTPETh NPABo Cy-
IbH HA COENUHEHHE YTOJIOBHBIX A€, MPH HATHYHU 00CTOATENECTB, MPEOYCMOTPEH-
HbIX 9acThio 1 cTathu 153 VIIK P®. Cyn B yka3aHHOM CiTydae AeHCTBYET B LIEILIX
YCTpaHeHHs IIPEMATCTBUMN 411 OCYINECTBIISHHS ITPABOCYAHS.

Ilonaraem Takke, 4To B Uensx HauGosee 3QPEKTHBHOrO PACCMOTPEHHS T H
JanbHeHero NCTIONHEHHs HaKa3aHUsl, BOZMOXKHO eIle Ha CTalHH MOANOTOBKH K Cy-
neGHOMY 3aCeNaHHIO, BHISCHATE HH(OPMALMIO O HAJIHYMH B MPOH3BOICTBE HHBIX

cy10B (MHPOBBIX CyZieil) YTONOBHBIX AE)t B OTHOIIEHHH OOBHHAEMOrO. o
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¢ B manpHeHmeMm crenyeT 60 HANPABIATh A COSHUHEHHS YTOJIOBHOE JIENIO B
TIPOM3BOACTBO TOTO CY/Aa, I MO ANy YXe BefeTCH cyaebHoe creacTaue, nmbo, ec-
JIM Jiefia HaXOmATCA ellie B CTaauM NO cynaeOHOro pasbHpaTensCTBa, PyKOBOACTBO-
BaThCsl OOLHMH MpaBHIAMH O MOACYAHOCTH yrojoeHbix zen (craten 31-32 VIIK
P®). Kak BapuaHT, Ul UCICIIOYEHHS CTIOPOB O MIOACYAHOCTH, BO3MOXKHO HOPMATHB-
HO IPEAYCMOTPETh HANPaBJICHHE YTONOBHBIX Jej JUls ONMpPENC/ICHUs TIOACYAHOCTH
TIpENCeaTENI0 BEPXOBHOr0 Cyaa peciySanky, 00JIaCTHOrO MM KPacBoro Cyaa.

9. Hopma, comepixamtascs B yactH 2 crateu 238 VIIK PO noanexur xoppek-
THpoBKE. Bo-nepBbIX, Mepa npeceueHHs B BUAE 3aKIIIOUEHHs TOA CTpaxeH B pane
cllyyaeB He MOXeT ObiTh MpHMeHeHa npuHimMmuaneHo (vacTe 2 crateu 108 VIIK
PD).

Bo-BTOpBIX HEOOXOOUMO IPENIOCTABUTEL CYIbE BO3MOXHOCTE IPHOCTAHOBIE-
HUS MPOU3BOICTBA MO JIETy W BO3BPAIeHHs Ziena MPOKypoOpy BO BCEX CIIydasX, KO-
ria obeuHsemsii ckpouics. TaxuMm oBpasom, uacts 2 crater 238 YIIK PO nonaraem
nozuiexaineii H3NOXKEeHHIO B cienyowedi penaxuun: «B ciyyae, mpexycMoTpeHHOM
ryHKToM | yacTu nepso#t HacTosiuel CTaThy, CyAbs NPHOCTAHABIMBAET MPOU3BOL-
CTBO TO YFOJIOBHOMY IIeNy H, ecjii cosepuu nober oOBHHAEMBII, copepxkammuiics
TIOA, CTpa)keH, BO3BPAIIAeT YrOJIOBHOE IEAO IMPOKYPOPY M mopydaer emy obecre-
YUTH PO3BICK OOBUHIEMOTO WJIM, €ClH CKpBUICS OOBHMHSEMBIH, He COAEpMaluics
MOX CTpaei, MO XOAATAlCTBY NpOKypopa BopaBe H30part OOBHHAEMOMY Mepy
NpeceyeHts B BU/IE 3aKTFOYEHHA O CTPaXY, MO0 JOMAIIHErO apecTa, BO3BPAlaeT
YroJ0BHOE OEJI0 ¥ HOPYYaeT NMPOKYpOpy 00ecneunTh ero po3biCKy.

IIpennoxkeHHOe HOPMATUBHOE PETYJIHPOBAHHE HO3BOUTE H30ABUTDL CYARIO OT
HECBOMCTBEHHOI U1l MpaBoCyaust QYHKUME KOHTPONA 3a OefCTBHSMH MPOKYPOPA,
OpraHa J03HaHHs, HANPABJICHHBIMH HA OCYHIECTRIEHHE PO3BICKA CKPBIBINHXCS JIHLL.

10. OcHoBaHHe 118 MIPOBEREHHS MPEABAPUTEIbHOTO CIYIIAHUSA, MPENyCMOT-
peHHOoe NMyHKTOM 6 yacTH 2 crated 229 YIIK P®, 10 ecth B ciiyyae HaIM4HA He
BCTYITHBILETO B 3aKOHHYI) CHJTY TIDMIOBOPa, KOTOPbIM OOBUHAEMOMY HA3HAYEHO YC-
JIOBHOE OCYXXACHHE, He COOTBETCTBYET CYLIHOCTH H 3a/layaM HHCTHUTYTa MpeaBapH-

TEJBHOTO CyIlIaHHi, ITOCKOJIbKY OHO NMPH3BaHO cnocobcTBOBATH YCTaHOBJICHHIO Ha-
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Jais 0BCTOSTENBCTB, NPENATCTBYIOIHX PACCMOTPEHHIO YTONOBHOTO JIEiAa NO Cy-
MIECTBY M NPHHATHIO MEP K MX YCTPAHEHHIO, ONPEeNesuTh COCTAaB Cyaa Ui Haib-
HeHIIero pacCMOTPEHHUs YIOJIOBHOIO [eja, CO3NaTh NPEAnochulkd ms 3¢dexTus-
HOTO PAacCMOTPEHUS YTOJIOBHOTO Aejia MO CYHIECTRY B XOAe CyneOGHoro pasbupa-
TenncTBa. JlaHHOE OCHOBaHHe BBelieHO O3 y4eTa CIOKHMBUISHCS MPAKTHKM B YaCTH
CPOKOB TIPOBEIIEHHS TIPEIBaPHTENBHOIO CIIYHIAHHMS M HA3HAUGHHS O ero MUToraM
cyae6CHOro 3acesanus.

HosoBBenenue He HeceT CMbICIOBOH HArPY3KH, MOCKOJNBKY B CHIY INOJIOXE-
Hui vacTeit 4-5 cratei 74 YK PO npaso OTMEHUTh WM COXPaHHTh YCJIOBHOE OCY-
JKJIGHHE Y Cy[a MMEeTcs HCKIIOYHTENHO 10 Pe3yIbTaraM PAcCMOTpeHHs fefia o
NPECTYIUICHNH, COBEPIIEHHOM B MepUOj UCILITATeNHOTO cpoka. Bomnpoc 06 orme-
He YCJIOBHOTO OCY)KIEHHA U CJIOKEHHUHU HaKa3aHus o npaswiaM crateu 70 YK PO ¢
Y4ETOM TOFO, YTO Ha MOMEHT BbIHECEHHS MPHroBOpa 110 PacCMATPHBAEMOMY AEIy
MPeNBIYINHI NPUrOBOP B 3aKOHHYKO CHIIY HE BCTYNW, uenecoodpasuee Osuto Ol
peliaTh B NOPAAKE MCTIONHEHNS TIPUTOBOPOB MO TIPEACTABNSHUIO OPraHa, BeRalomie-
FO HCTIONIHEHHEM HaKa3aHui.

TeopeTHIecKas H NPAKTHYECKAA 3HAYHMOCTH JAHCCEPTALIMOHHOIO HCCIe-
JOBaHUS COCTOHT B TOM, YTO €0 Pe3ysibTaThi MOFYT ObiTh UCTIONB30BAHBI I NaJTb-
HEHIIEro TEOPETHYECKOr0 WCCISNOBaHMsS NpodneM YTOJOBHO-TIPOLECCYaTbHOIO
npasa u copepmeHcreoBanus HopM YIIK P®. Tlosoxkenus muccepranmd MoryT
ObITh NIPHMEHEHB! B MPAKTHYECKOH NEeATENIbHOCTH CyAeH, MpOKypopckux paboTHH-
KOB, anBOKaTOB. PexOMeHzaiuy, ConepxaltHecs B HCCISAOBAHHH, MOT'YT HCTIOJNb30-
BaThCA UIA JaIbHEHIero COBEPIIEHCTBOBAHUA YFOJIOBHO-TIPOLECCYAIbHOrO 3aKO0-
HONATenbCTBA, B yueOHOM MpoLecce Npu NMPEnoJaBaHHH DHCLUILHH « YTONOBHO-
npoileccyanbHoe mpaso», «TeopHs OOKasbiBaHUA B IOPHIMYECKOM Mpouecce», B
JansHehmeH HayyHO-HCCIeNOBaTeNbCKOH pabore no npodnemaTike, OTPaXKEHHOH B
JHUCCEPTALHH.

Anpofanus pesynbTaToB HccjieaoBanns, OCHOBHbIE BhBOAB paboTsl 00-
CYAOANUCh Ha 3aceNaHusx Kadenpsl YrolOBHOTO mpolecca H KPHMHHATHCTHKH

FOsHo-Ypanbekoro rocyaapcrseHHoro yHusepcutera, OCHOBHBIC Hay4HBIE I10510-
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JKEHUS] DHUCCEPTALMM OTPAKEHBI B HAYUYHBIX MyOMKALMAX MO TEME HCCIENOBaHMS,
MATh U3 KOTOPBIX B M3OaHusX, pekomeHnoBaHHeix BAK Mumnncrepcrsa 06pasosa-
Hua u Hayku PO. KpoMme T0Oro, OCHOBHbIE MOJIOKEHHS HCCIENOBAHUA HOKIIANbIBaA-
JHCh HA HAYYHO-NPAKTHYECKUX KOHGEPEeHUMAX, B YACTHOCTH «AKTYaJbHbIE MPO-
6nemsl 60psbeI ¢ npectynHOCTLIO B CubupckoM pernoney» (19-20 despana 2009 .,
r. Kpachosipck), «AxrtyansHeie npobiiemy KpuMHHAmHCTHYecKoro ofecneuenms
YT'OJIOBHOTO CYAONPOU3BOACTBA B COBPEMEHHbIX YCIOBUIXY (23-24 anpena 2009 r.),
«AxTyansHsle TIpo6seMbl NPOTHBOAEHCTBHS NPECTYIHOCTH B KPU3HCHOM 00IeCT-
Be» (30 centabpsa 2010 r., r. YensaGunck).

CTpyKTypa JHCCEPTAHOHHOI0 MCCIICI0BAHNS ONPEIeNAeTCs LUeIIMU | 3a-
ZIaYaMH HCCIEROBAHUS H BKJIOYAeT B ceOs BBSAEHHE, TPH IN1aBsl, OOBEAUHSAIONHE

BoceMs naparpados, 3awmoueHre, GHOMHOrpadUIO M NPHIOKEHHS, 3. - 4

By Y COHEPXAHHE PABOTI)I R SRR oL AE

Bo BBeaeHHH 0DOCHOBBIBAETCS AKTYAIBHOCTE TEMBI AUCCEPTAHOHHOTO HC-
CJIeAOBAHUS Ha COBPEMEHHOM JTare Pa3BUTHS YTOJIOBHOTO CYZONPOM3BOACTBA, OM-
penensioTes cTeneHs pa3paboTaHHOCTH H30OpaHHOI TeMbl, 0OBLEKT U MPEOMET MC-
crenoBaHus, GOPMYIHPYIOTCS UeNnu U 3anaun paboThl M METONONIOIHS HX NOCTHIKE-
HHUsA, HOPMATHBHAS U 3MIMpHuYeckas 6aza MCCICIOBAHNS, PACKPLIBAIOTCS HaydyHas
HOBHM3Ha, M3NaralTcd BHIHOCHMBIE HA 3alIUTY MOJIOKEHHS, TEOpeTHYeCcKas ¥ Mpak-
THUYECKas 3HAYUMOCTH NMOJYYESHHLIX Pe3yIbTaTOB, X anpodauus.

IlepBas rnasa «Ilo3naBaTenbHAs M JOKA3aTENbCTBEHHASA NENTENLHOCTL HA
TIpeBApUTENLHOM CHYIIAHHK», COCTORIAs U3 OBYX mnaparpados, NMOCBAmeHa 00-
IHUM BOMPOCAM TEOPHH IOKA3bIBAHHA, COOTHOLIEHHS IOKA3LIBAHWS H ITO3HAHHMS.
Kpome Toro, ocsemarorcs OOILETEOPETUYECKHE BOMPOCH! MPEABAPUTEILHOIO CIY-
IIaKKs, CTAHOBJICHHE MHCTHTYTA NMPEIBAPUTENBHOTO CIAYUIAHUA B YIOJIOBHOM CYHO-
nponsBozcTBe Poccun, npobremsbie BOMPOCH AOKa3bIBAHUS HA MPEJBAPUTEILHOM

CIYIIAHHH. .

[ S I S . - [N ERUE P U
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B nepsom maparpade «Ilpouecc mokaswieanus. J{okaszarenscrsa. Jloxasp-
BaHHe MPOLECCYANLHBIX 006CTOATENbCTB. COOTHOLIEHHE NOKA3LIBAHUA H TIO3HAHUM)
paccmarpuBaioTcs ofLieTeopeTHYeCKHe BOMPOCH NOKA3LIBAHHMA — €r0 UeNH, Mpo-
LECCA U €ro 3JIEMEHTOB, ONpPEaeNseTCs KPYr CyOBhEeKTOB fnokasmieanus. B uccneno-
BATENILCKUX LEAX ONPENENAIOTCSA NOKa3aTeNbCTBa, MX BHIBI M CBOUCTBA. ABTOPOM
TAK)Xe MPOM3BOAMTCA PA3rpaHHUYeHHe MO3HAHUS, MPOMCXOMIIEr0 B HE MPOLECCY-
ampHOI opMe ¥ HOoKa3bIBaHHEM, KOTOPO., 110 CYTH, €CTh MO3HAHHE, MPOUCXONSALIEE
B YCTAHOBJICHHOH NPOLECCyanbHbIM 3aKOHOM dopMe.

Ecnu naunbonee tounsiM 06pazoM Tonxosars ¢T. 73, 4. 1 ct. 74 VIIK PO, npu
YCTaHOBNIEHHH (aKTOB IPOLIECCYATHLHONO XapakTepa BJIACTHbE CYOBEeKTHI IOKa3bl-
BaHUA MOTYT GOPMUPOBATH JOKA3aTEJILCTBO, UMEHHO NOCKOJIbKY OHO MOATBEPKAA-
€T «HMHbIE 00CTOATENLCTBA, HMEIOIHE 3HAUSHHe IS YTOJIOBHOrO fena». OmHako, no
3aMBICTY 338KOHOIATENA, NOKA3BIBAHHUE B JAHHOM CJIy4ae He OCYIIECTBJIAETCH, I10-
CKOJIBKY 3TO He CJIYXKHT LensM YCTaHORNSHHA OOCTOATENbCTB, YKa3aHHLIX B CT. 73
VIIK PO®. [ins ycTpaHeHHs TaKOTO [MPOTHBOPEUIHS ABTOPOM MPEIUIOKEHO HOMOJIHHTE
4, 1 ¢r. 73 VIIK P® mynxToM 9, npenycMaTpHBalOUM HeOOXOIHMOCTh NOKA3hIBa-
HUS 1 HHBIX O6CTOATENHCTR, KOTOPBIE HMEIOT 3HAYEHHE IS IPABHJILHOTO paspeuie-
HUS YTOJIOBHOTO €A,

ABTOp TIPHXOMMUT K BHIBOAY, YTO IOKA3aTENIbCTBAMH NPH YCTAHOBJICHHH 00~
CTOATENLCTB MPOLIECCYANbHOTO XapaKTepa MOTYT BBICTYNATh MOKa3aHUA CBUAETE-
Jieid, NOTEPIEBIINX, MOAO3PEBAEMOr0, OOBUHSEMOr0 — JONPAINMBAN YKA3AHHBIX JIHLL,
B TOM 4uclie ¥ no 00CTOATENBCTBAM MPOLECCYAIBHOTO XapaKkTepa, BiacTHble Cylb-
€KTH! HOKa3bIBaHKA OCYIISCTBIISIOT NOKA3aTEbCTBEHHYIO ISATENLHOCTh. TakuM ke
00pasoM Ieno OOCTOUT ¢ 33KIIIOUEHUSMH IKCTIEPTA, HHBIMH JOKYMEHTAMH, BELIECT-
BEHHBIMH HOKa3atejbcTBaMu. Kpome TOro, mpoTOKONB, KOHCTATHPYIOIHE I1POU3-
BOZICTBO TOF0 HJIA HHOrO AEHCTBHS, KaK TO. 3alepKaHHEe [OI03PEBAEMOro, O3Ha-
KOMJIEHHE ¢ MaTepHanaMH YTOJIOBHOro Aena (MOTepHeBlIero Wid OOBMHAEMOro),
BBICTYTIAIOT TAKXKe M J0Ka3aTeIbCTBAMH NMPOLECCYanbHBIX 00CTOATENBCTB, TOCKONb-

Ky couepxar HHGOPMALIKIO, 3HAYUMYIO I HX YCTaHOBJIEHHS.
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Tak, NpoOTOKON 03HAKOMIIEHHS OOBHHAEMOIO C MaTepHaIaMH ENa CONEPKHT
B KaueCTBe HeoOXOMMMBIX aTpHOYTOB NaThi HAYajlA H OKOHYAHHSA O3HAKOMIIEHMS C
MaTepHaJIaMH YIOJIOBHOIO fiefia, 3asiBlieHHbIe xonaTtaiictea. B pesynabrare uccneno-
BaHUA CBEJICHHMH O JaTe OKOHYAHHA O3HAKOMIIEHHS OOBHMHSEMOTO C MATEpHAIAMH
JieJia | TIDH COTIOCTaBJICHHM CBEJCHUH O CpOKe NpeNBapHUTENbHOTO CIEACTBHA MOXK-
HO yCTaHOBHTH cobmonenne tpebosanuii YIIK PD npu o3HaKoMIIeHHH ¢ MaTepHa-
namu nena. KpoMme Toro, Hepaspeluedne XonaTalcTBa 3aMUTHL O JIOTIOIHEHHH Npes-
BapUTENEHOTO CJIENICTBHS BIeUET BO3BpatieHHe MPOKYPOPOM Jena IS MPOU3BOACT-
Ba IOTIONHUTENBHOrO ciieacTsua (1. 2 4. 1 cr. 221 VIIK PO).

B psgme ciydaes nponeccyanbHble ZOKYMEHTBI, HE SABJISIONIHECS NOKA3aTelNb-
CTBaMH, Ha AOKa3aTeNbCTBAX HE OCHOBBLIBAIOTCS, OMHAKO HECYT ONpeNeneHHylo
CMBICJIOBYIO HArpy3Ky ANS YCTAaHOBJIEHHs 00CTOATENLCTB nena. K TakoBeM OTHO-
CHTCA: TOCTAHOBJIEHHE O BO30YXAEeHHM Aeiia, POUICHHH CPOKA PacC/ieiOBAHHS, O
NMPUHSTHH [IeJIa K NPOM3BOACTRY, O MPOM3BOACTBE PAcCNEOBAHUA CNEICTBEHHOH
TPYNITOH, OTAENIbHOE NOPYYEHHe.

TTo3nanue 3a npegesaMy OKa3bIBAHUA HE OTIEPHPYET NOKA3ATENbCTBAMH, Of-
HAKO B PAfie CIy4aeB BBICTYMAET TAKKe U He TONLKO «uisl cebs», a B BHIE NmpoLec-
CyalbHBIX PEHICHMH, BIMSIOMHNX HA XOX PAacCMOTPEHMS JIENa, OCHOBAHHBIX HA pe-
3yAbTaTax MO3HABATETLHOH NEeATeTbHOCTH.

Tlo3nanne 0BCTOATENBCTR, CAYXAIIHX OCHOBAHHEM JUIS IIPHMEHEHHS HOPM
MIPOHECCYaNbHOTO 3aKOHA, MOKET, HAlpHUMeD, 3aKII0UaThCA B BBIABJICHHH OTCYTCT-
BHS B MATEpHANaX JeNa NMPOLEeCCYaNbHOIO PEmIeHHs, YIIOMHOMOYHMBAIONIEr0o AO/DK-
HOCTHOE JIMLO OPraHa JO3HAHHS WM CEIOBATE Ha NMPOH3BOACTBO CISACTBEHHbIX
JeHcTBUil (OTHENBHOE T[IOpYYEHHE, MOCTAHOBJIEHHE O CO3LAHHH CJIEACTBEHHOM
TPYIIbY), IOCTAHOBICHHS O MPH3HAHUH BEIISCTBEHHLIM NOKA3aTENLCTBOM H TPH-
ofmeHHH ero K MarepyaliaM Jieia, IIOCTAHOBIIEHHs! O TIPENOCTABJICHHH PE3yJbTaToB
OPJ] ciienoBaTeso U T.10.

Bo Bropom naparpage «OcoOeHHOCTH HOKAa3bIBaHHA HA NMPEABapUTEILHOM
CIIYHIaHMHU TI0 YTOJIOBHOMY HENY» OINpenessieTcs, YTO NPeABapHTeNbHOE CIYHIAHHE

- ycnoxHeHHas gopma mOAroToBkH k cynebHoMy 3acemaHuio. Iloaroroska k Cy-
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Ae6HOMY 3aceaHHIO ABJIAETCH MPOMEXYTOYHOH CTamieil Mexay JocyneOHbIM H Cy-
IeOHBIM MPOH3BOICTBOM, H OTHOCHTCS K KOMIIETEHUHH CyAbHM. B CBA3M C 9THM He-
MAaJIOBOXHYIO ponb NpuoOpeTaeT Takas HOPMATHBHAs PerjaMeHTAlWs YKa3aHHOH
CTafHH HPOLECca, KOTOPas MO3BONUIA UCKIIOYHTE BO3MOXKHOCTE (GOPMHUPOBAHHUS Y
cyabpy npenyOexaeHHs B OTHOLIEHMH OOBHHIEMOro, IMpeApelieHns BOMpoca O ero
BHHOBHOCTH 1O BRIHECEHHS NIPHTOBOPA.

OcyuiecTBUB NCTOPHYECKHMIA aHANN3 CTAHOBJIEHHA R PA3BUTHA OTEYECTBEHHO-
T'O YTOJIOBHO-TIPOLIECCYANIBHOTO MPaBa aBTOP TIPUXOAHT K BLIBOLY, YTO B HACTOAILEES
BpEMs 3aKOHOHATENIEM ONTHMAILHO DPAa3pPEelIeH BONMPOC MPOXOXAECHHS YKa3aHHOH
CTafMM — CyObsi MPHHUMAEMbIMI MPOLIECCYANBHBIMM AKTAMH Pa3peiiaeT BOIpoC O
IOOCTaTOYHOCTH OCHOBAHHH, a HE JOCTATOYHOCTH [I0Ka3aTeNbCTB U PACCMOTPEHHUA
Iena B cyne6HOM 3aceNaHHH.

IIpexmer noxassiBaHHs HA NPeABApUTENILHOM ciyuiaHuM obnamaeT onpere-
neHHol crietuduKoi — 30eCh MPAKTHYECKH HE YCTAHABIMBAIOTCH OOCTOATENLCTBA,
CHTyate OCHOBAHHAMH IS NpPHMEHEHHs HOPM MarepuaibHOro npasa. B xone
MPEABAPHTENBHOTO CAYINAHHSA CyIbs MOXET B GONBLIIHHCTBE CIIy4aeB OCYIIECTBIIATH
ZIOKa3aTENbCTBEHHYIO NesTENbHOCTD, BIUIFOYAOLIYI0 B ce0s cobnpanme, nccrnenoba-
HHE H OLEHKY I0Ka3aresbCTR, MOATBEPKAAIOIUX 00CTOATENBCTBA HPOLECCYaTbHO-
TO Xapaxkrepa.

K TaxuM citydasM OTHOCHTCS YCTAHOBJIEHHE HAIHYHUs OCHOBAHHIA st TIPHOC-
TAHOBJIEHHMs NMPOU3BOACTBA NO Ziey. MCuroueHHeM MOXeT SBHTbCS HAHYHE CBe-
LEHUH O TSKEJIOM NCHXUYECKOM 3a00/1eBaHHi 0OBHHAEMOrO, NOCKOJIBKY B TaHHOM
CJIy4ae Cy[bs MOXET Ha3HaYHTh CyReOHO-TCUXHATPHUECKYIO IKCIIEPTH3Y B CBSI3H C
TpeboBanmamm 1. 3 ¢t. 196 VIIK PO, 10 ecth ocymecTBuTh OeiicTBHE, HAPaBJieH-
Hoe Ha GOpPMHPOBaHHE OKA3aTeNbCTBA, KOTOPHIM YCTAHABIMBAETCS 00CTOATENLCT-
BO, ykasauHoe B .. 2 4. 1 c1. 73 VIIK P®, a B onpenenennsbix ciayvyasx GakTHIecKu
nm. 4, 5 4. 2 cr. 433 VIIK PO.

PaBHbiM 06pa3oM, BCE IJEMEHTHI TIPOLIECCa NOKA3LIBAHHA NPH yCTAHOBICHHH

06CTOATENECTB MPOLECCYANBHOIO XapakTepa MOryT MPHCYTCTBOBATh U IPH pelile-

SoLBAEEI VU VMRS G PEER U D R e
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HHH BOIIPOCA O ROMYCTUMOCTH (HEZNOMYCTHMOCTH) NOKA3ATENBCTB, HOATBEPKAAID-
X ob6cToATENLCTBA, epedeHs KOTOPLIX copepxHuted B 4. 1 cr. 73 VIIK PO,

Cobupanue noKa3aTensbCTB, YCTAHABTHBAIOIIHX HAJIMUME MK OTCYTCTBUE 00-
CTOATEJILCTR, HepednciieHHbix B 4. 1 ¢t 73 VIIK PO, B ¢opme ucrpeboBanus no-
KYMEHTOB, TPEAMETOB, HA3HAYEHWH OSKCTEPTH3bl M AP, MOXeT OCYHIeCTBIAThCS
CyAbel Kkak BIACTHBIM CyOBEKTOM Tpoliecca AOKa3biBaHUA B Ciiydyae YAOBAETBOpe-
HHA XOAATAiCTBA 3aIIUTEL

Jlnst ycraHOBNieHus 0OCTOATENBCTB, KOTOPbIE MOFYT MOBJEYL 33 cOO0H OCBO-
GoxteHMe OT YTOJIOBHOH OTBETCTBEHHOCTH, HA NMPENBAPUTENIHLHOM CIyIIaHUHM BO3-
MOXHO ¥ A0KA3bIBaHME ODCTOATENbCTB, YKa3aHHbIX B nm. 2-3 u. 1 ¢r. 73 VIIK Po,
TO €CTh CBEJICHUIT O JIMYHOCTH OOBHUHAEMOIO, & TAKXKE JAHHBIX, €ro XapaKTepH3yo-
IHX.

Bropas rnasa «/{oka3siBaHue ¥ NO3HAHHE Ha MPEABAPHUTENILHOM CITYLIAHHU
TIDH PEHISHUH BOMPOCOB O MPH3HAHHH JI0KA3aTeNbCTB HEROMYCTHMBIMH, BO3BpAalle-
HUH YTONOBHOTO i€Na POKYPOPY» COCTOUT U3 ABYX naparpados.

B nepsom naparpade «/loxasbBaHHE H MO3HAHME NPH PEHIEHUH BOMPOCA O
NPU3HAHWH JOKA3ATEILCTB HEAOMYCTHMBIMI» HCCHENYETC AEATENBHOCTh CYAbH M
HHBIX YYACTHHKOB MpEBAPHTENHHOTO CIYLIAHMS TPH PaspelleHHH BOMpOCca O 10-
NyCTUMOCTH AokasarensctBa. Yacts 4 c1. 88 VIIK PO npemycmarpuBaeT BO3MOX-
HOCTh CyJla PH3HATh JOKA3aTeNbCTBO HEAOMYCTHMBIM B TOM YHCJIE ¥ 110 COOCTBEH-
HOM WHMLIAaTHBE B MOPSAKE, YCTAHOBIEHHOM CT.CT. 234 u 235 VIIK P®. B cBasu ¢
3THUM Cynbe, B CIIy4Yae YCTAHOBISHHSN OCHOBAHUI U MCKIIOYEHHA OOKA3aTebCTBa
NMPH HA3HAYEHHH MPENBAPUTENLHOrO CIIYIUAHHs, B TIOCTAHOBJIEHUH O HA3HAYECHHUH
BBIHOCHMOM B COOTBeTCTBHH C 4. 2 ¢T. 227 YIIK P®, nagnexur 0603HauuTh, Kakoe
HMMEHHO A0KA3aTEIbCTBO H B CBA3U C YEM MOXET ObITh HCKJIHOUEHO.

C nosuupy coOnmoneHus NpaB yYaCTHUKOB CYNOMPOH3BOACTB, HEAOMYLIEHHS
3aTATHBAHUS CTAAHWM NPEABAPHTENBHOTO CIIYLIAHUS Jena, uenecoobpasHo yKasath B
cT. 229 VIIK PQ® Ha nopsanok HanparjieHHs (BPYy4YeHHs ) ITOCTAHOBEHHMS CYAa O Ha-
3HAYEHHM MPEABAPHTEILHOrO CIyLIaHHS, MPedyCMOTpeB HeoOXOAUMOCTh Hampas-

JICHHSA AAHHOIO NMOCTAHOBJICHHUS B I€HDb €r0 BBIHECEHHA. -

-~

iv Lo bk R
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Onpeznensis MpU3HaKy JOMYCTHMOCTH IOKA3aTeAbCTB, aBTOP MOAYEPKHUBAET,
YTO HapyuieHHs, NONylieHHbie NpH (QOpPMHpOBaHWUKM AOKA3ATENBCTB, ASHATCS HA
MOAJAOUIHECS YCTPAHEHHIO W HeyCTpaHuMbie. Tak, HeIoyCTUMOCTb MPOTOKOJIA, B
KOTOpPOM 32(HKCHPOBAHB! NOKA3AHUS CBHIETEIL, MOXKeET ObITh NPEOAOJIEHA IOCPEA-
CTBOM BBI30Ba JAHHOTO CBUIETENs Ha pa3OHpaTenbCTBO Aena U ero aonpoca. Takum
ke o6pasoM OOCTOMT eNio U ¢ HEOMYCTHMBIM 3aK/moueHHeM 3kcnepra. Cya B ciry-
4Yae HCKJIIOYeHUs 3KCIIEPTHOrO 3aK/iI04eH s MoxeT Ha ocHoBaHuH cT. 283 YIIK P®
MOXET HA3HAYUTh JIKCIEPTH3Y AJIA WCCNEAOBAHMS BEIECTBEHHBIX NOKA3ATENLCTS,
€CJIH TAaKOBBIE He YTPaueHbl B XOXe Npedblnymiero (MCKIIOUEeHHOro) 3KCIEPTHOro
UCCASNOBAHHSL.

B 10 Xe Bpems, BOCIpOMU3BENEHHE NOKA3aTeJbCTBEHHOW MHGOpMauMH, CO-
INepKaieicst B NPOTOKOJIAX CAEACTBEHHBIX ASHCTBHH. OCMOTPA MECTAa NMPOMCILECT-
BHS, OMO3HAHMA, OOBICKA, BHIEMKH M T.IT., TIPAKTHYECKH HE BO3MOXKHO, KAK HEBO3-
MOJXKHO W BOCIIOJIHUTB YTPATY JOKA3aTeNIbCTB, MOMYYSHHEIX B PE3ysibTaTe MPOBEHe-
HHS ONEPATHBHO-PO3BICKHBIX MEPONPHATHH. Boee TOro, HCKIOUEHHE YKA3aHHBIX
ZIOKa3aTeNIbCTB B BUAY HX HEINOMYCTHMOCTH, C HEOOXOAMMOCTBIO NPHBOJMT U K HC-
KJIHOYEHHIO ZIOKA3aTe/IbCTB, MONYYEHHBIX HA OCHOBE COIEPKALHUXCH B HUX CBele-
HHH.

Ipy ycTaHOBIEHHWH AOMYCTHMOCTH AOKA3aTeNbCTB IOCPEACTBOM OrJIalieHus
MPOTOKONOB CIENCTBEHHBIX AeHCTBHH, NONPOCa B Ka4eCTBE CBHAETENEH ML, yJacT-
BOBABLIMX ITPH MPOU3BOACTRE CHAEACTBEHHBIX NEHCTBHH, CyAbs OCYILECTBIIIET HEMO-
CPelNCTBEHHOE HCCNIENOBaHHe MOKA3aTeNnbCeTB, coOupaHWe (monydeHde) RoKasa-
TENILCTB, MOATBEPKAAIOIMINX OOCTOATENLCTBA MPOLIECCYANLHONO Xapaktepa, fo-
CKOJIBKY, KaK Y)Ke YKa3bIBaJIoCh paHee, pe3yJIbTaThl AOMpPOCa ITHUX JIML BHICTYNAIOT
[OKa3aTebCTBAMH 3aKOHHOCTH (Ml HE3AKOHHOCTH) IMOJYYEHHs CBENEHHH O ¢hak-
TaX, NOMIEKAMMX JOKA3bIBAHUIO, O0jIeUeHHBIX B npoueccyansHyo ¢opmy. 310
PacHpOCTPaHASTCA Ha CAy4YaH, KOraa HONYCTHMOCTh JOKA3aTelbCTBa, UMEIONIEroCs
B J€Ne, CTABUTCK IO/ COMHEHHE, OJHAKO He HCKJIIOYAeTCs BO3MOXKHOCThL yCTpaHe-

HHS TTOJOOHBLIX COMHEHHA. MOSAT S
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4. B 10 %)e BpeMd, NIPH HEYCTPAHHMOCTH HAPYLUESHHI, AONYIEHHBIX TIPH MOJIy-
9EeHHH JOKA3aTeNbCTBA, OCYIIECTBIISETCS CMEIIaHHAs AesTeIbHOCTh, BIJIOYAIOnIas,
KaK JOKA3aTeNbCTBEHHYIO, TaK ¥ MO3HABATENbHYK), BRIXOAAMIYVIO 33 DAMKH I0Ka3a-
TENTbCTBEHHOH, TIOCKONIBKY B JHOOOM CITydae Mbl, BO-TICPBBIX, NOJDKHBI HCCIIEIOBATH
OCITAPHBAEMOe JIOKA3aTeNbCTBO, B YACTHOCTH TaKUe JaHHbIE O HeM, KaK AaTa, BpeMs
ero MONydYeHWs, AOMKHOCTHOE JIHHO, MOJydHBHIEE NOKA3aTENbCTBO M YKe BO-
BTOPBIX, OCYLIECTBHTL YCTAHOBNEHHE OTCYTCTBHA B MarepHajiax Aefla MpOHeccy-
TBPHOTO NOKYMEHTA, CTYXKallero, HanpHMep, OCHOBAHHEM JUIS TIPOH3BOACTBA CIIef-
CTBEHHOTO NEeHCTBHA, B ClIydasx, penycMoTpesHbIx ¢T. 165 VIIK P®, orcyrceue
OTAENBHONO MOPYYEHHs CIEAOBATeNs Ha IPOHM3BOACTBO MAHHOTO CIEACTBEHHOTO
JAeficTBHA OpraHy AO3HAHHA U T.IL

Bo Bropom naparpade «JlokaspiBaHHe H NO3HaHHE NPY PellieHHH BOIIpOCca O
BO3BpALIEHHH YrOJIOBHOTO JIEJIa IPOKYPOPY» HCCHEAYIOTCA OCHOBAHHUS IUIS BO3BpA-
IIEHUs YTONOBHOrO A€na NMPOKYPOpY € y4eTOM MO3HLIHME BBICIIHX CyReOHBIX HH-
CTaHILMIA, BRIDAKEHHBIX B nocTaHoBeHnsx [lnenyma BepxoeHoro cyna P, a raioxe
Konctaryumounoro cyna PO.

Iposens aHaM3 DEATENLHOCTH CyJA B KIIIOYE NMPEANPHHATOTO HCCISROBAHNA
aBTOP MPUXOAUT K BBIBOAY O TOM, YTO NPH PEIeHHH BOIPOCA O HAJIMYMH OCHOBA-
HHUH AJ1s BO3BpAalleHH Jiejia IPOKYPOPY Ha MPEOBAPHTEILHOM CYIHAHHH OCYILECT-
BIISETCS ICATEILHOCTE, 110 TIPEHMYIHECTBY HAIPaBJIeHHAas Ha YCTAHOBJIEHHE 00CTON-
TENLCTE NPOLECCYATbHOIO XapaKTepa, BKIIIOYAIONIAs JIEMEHTHI TIPOLecca NOKasbl-
BaHHA. JTO KaCAeTCA Cy4acB BO3BPAIIEHHA JieNa MPOKYPOPY HA OCHOBAHMK I 1 4.
1 cr. 237 VIIK P® B CBA3H ¢ CyLISCTBEHHBIMH HAPYIMICHUSMH I1PaB [IOTEPIEBLUErO
H 00BHHAEMOro (HapylIeHHe NPaBa Ha 3alUTY, NOJb30BAHHE YCIIYTaMH MEPEBONYH-
Ka), KOTOPbl€ YCTAHABMUBAIOTCA MOCPESACTBOM HCCIEAOBAHMA IOKA3aTENLCTB, CO-
CTaBJIEHHBIX B X0/1€ AOCYAeOHOr0 MPOH3BOACTRA.

Kpome Toro, 8 xoze pacCMOTPEHHs BOIIPOCa O HEOOXOMMMOCTH BO3BPAILEHHS
Ieia HpOKYpOpY Ut COCTaBIEHH OOBHHHTEIIBHOTO 3aKUTIOUeHUs {aKTa) O yronoBs-
HOMY Jiefly, HAMPaBJIeHHOMY B CyI C TOCTAHOBJIEHHEM O MPHUMEHEHHH MPHHYMIH-

TENIbHOM MEpBI MECAMHHHCKOTO XapaKkTepa, Ha NPEABAPHTENIEHOM CITyHIAHHH OCYy1I(e-
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CTBJISETCS HEMOCPEACTBEHHOE HCCIIENOBaHHe M NMPOBEPKA 3aKJIOYSHHS TICHXHATPH-
YeCKO# IKCIEPTH3bI, HHBIX JOKYMEHTOB, KACAIOUIMXCSA COCTOSHUS 3A0POBBA JIMLA, B
OTHOMIEHHH KOTOPOro B CYJ HAIPABJIEHO JENO ¢ [OCTAHOBAEHHEM O MpPUMEHEHHH
Mep MEeIUUMHCKOrO XapaKrepa.

Taxum xe o6pazoM O6CTOHT HENo M IMPH HANHYHHA OCHOBAHME IS COSNHHE-
Hus men. QueBMAHO, YTO ANA ONPEHCIICHHS YKA3aHHBIX OCHOBAHHUM, Cyabe, CTOPO-
HaM HaUIeKHUT HCCIIEAOBATh KOIHM NPOLIECCYANbHbIX JOKYMEHTOB JeJia, PearnoJia-
raeMoro K COeAHHEHHIO.

IIpu pemenun Bonpoca 0 BO3BpAMEHHH Aea NPOKYpOPY HA OCHOBAaHHA 1. 5
4. 1 ¢1. 237 YTIK PO, 10 ectb B CBA3H C HEPA3BACHEHHEM MPAB, MPEy CMOTPEHHBIX
4. 5 ¢1. 217 YIIK P® ob6BHHSEMOMY, TaKXKe OCYIHECTBIAETCS AOKA3aTEILCTBEHHAS
IESTENBHOCTh, TPOBOAMMAS IyTEM HMCCIENOBAHUS MPOTOKOIA O3HAKOMIEHHS 0OBH-
HAEMOr0 ¢ MaTepHaiamy [eia, Onpoca 0OBHHIEMOTO MO OOCTOATENLCTBAM PasbsC-
HEHHs eMy [PaB.

To3HasarenbHas xe ASATENLHOCTS, B TOH Mepe, B KOTOPOH OHA LuHpe AoKa3a-
TENbCTBEHHOH, OCYIIECTBIAETCS NPH ONpENeNeHHH HAMMYMS CYWEeCTBEHHbBIX ONIH-
60K B OOBHHUTENLHOM 3aKIOUEHHH (AKTE), IOCTAHOBJICHUH O ITPUBJISYEHHH JIHLIA B
KauecTBe OOBHHSEMOrO W PSAa APYrHX NOKYMEHTOB, MOCPEACTBOM HCCIEAOBaHMA
HA MPEeNBApHTEILHOM CIYLUIAHHH 3THX MPOLECCyaANTbHBIX NOKYMEHTOB (OCHOBaHHE
JUTst BO3BpAIlEHH Jiejia IPOKYpopy, npexycmorpennoe 1. 1 4. 1 cr. 237 VIIK PO).

Kpome TOr0, ycraHaBaHMBas OTCYTCTBHE PACITHCKH OOBHHAEMOr0 B IOTYYEHHUH
OOBHHUTEIPHOTO 3aKMIOUEHHS (aKTa) CYObsa PaBHBIM 00pa3oM OCYIIECTBISET Ies-
TEABLHOCTb MMO3HABATENbLHYIO H TOMLKO BIIOCIEACTBMH YCTAHABJIMBAET MOCPEACTBOM
MCCIENOBAHHUS M OLIEHKH IOKA3aTesbCTB, NOAOTBEPKIAIOUIHNX HEMPEOLOJIMMOCTD
NPUYHH HEeBpYYeHHs OOBHMHAEMOMY KOMUH OOBHHHTENBHOrO 3awioueHus (akra),
000CHOBAHHOCTh H 33KOHHOCTb DPELEHHS MPOKYpPOpa O HAMPABJICHHH YrOJIOBHOTO
1ena Ha ocHoBaHuH 4. 4 ¢T. 222 VIIK PO.

Tperbs rnaBa «J/{okasarensCTBEHHAd W MO03HABATENIbHA® NEATEJIBHOCTb TIPH
pelLIeHUH BOIPOCOB O NMPEKPAIEHUK [ea, TPUOCTAHOBASHHH MPOU3BOACTEA 1O 1e-

JIy, PH HajnW4HH HE BCTYTIMBILErO B 3aKOHHYIO CHJTy TIDHIOBOPA, KOTOPHIM OOBH-
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HEMOMY Ha3HA4eHO YCJIOBHOE Haka3aHHe, a Takke MPH pelleHHH BOIpoca O Mepe
TIpecedeHMst B OTHOMICHHH JIFL(E, COAEPIKALNETOCs MO CTPAXKEH» COCTOHT M3 HeThbl-
pex naparpados.

Iaparpad nepsBriit «/]okazaTensCTBEHHA M NO3HABaTENbHAS NEATEILHOCTh
MPY HAJIHYMK OCHOBAHHUI UL NMPEKPAINEHHs YrOJIOBHOTO AeNia» aBTOPOM paccMart-
pUBaeTCH OEATENBHOCTD CYIa, MPEAIECTBYIOMAs pa3pelleH 0 YTOIOBHONO Iena o
CYLIECTBY B BHZE NIPEKPAMICHHS.

ABTOp HPUXOAMT K BBIBOHY, YTO HNOKA3aTeNbCTBEHHAs AESTENbHOCTL B XOHE
MPEABAPHTENLHOTO CTYMAHMS, KOTOPOE 3aKaHYMBAETCA NPEKPAleHHEM YPOJIOBHOTO
Ziela, YTOJOBHOrO MPECHENOBaHHs, HanpaBiIeHa HAa NMO3HaHHE OOCTOATENbCTB, YKa-
3aHHbIX B ¢r. 73 YIIK P®. Ilpu s1oM wis ycraHosienus daxra Hamaus o6cTos-
TEJLCTB, KOTOpbIE HCK/IIOYAIOT MPOM3BOACTBO MO YIOJOBHOMY HAelly, NOCTATOYHO
HCCHEN0BAaHUA MMCbMEHHDBIX AOKA3aTENbCTB 110 ey, IPOH3BOACTBA ASHCTBHH, Ha-
MpaBJieHHLIX HA COOHMPAaHMe JoKa3arenscTB, oObiuHo He Tpebyercs. IIpesamupyer
MpPOBEPKA HOKA3ATENBCTB U UX OLEHKA ¢ TOYKH 3PEHHS MX OTHOCHMOCTH, AOMYCTH-
MOCTH, JOCTOBEPHOCTH, a TAKOKe AOCTATOYHOCTH AN TOro, 4T00b! CAeNaTh BHIBOX O
NpexpaieHHH fena (IPecieOBaHus).

ITo3Hanue BOMPOCA O HANMYHH BHHBI OOBHHAEMOTO B COBEPIIEHHH APECTYIl-
JIEHUsI YIPOIIEHO M OTIOCPENOBaHO rosuiHel obBuHgemMoro. Borpoc o npusnanuu
JIHLA BUHOBHBIM, KaK YKa3bIBAIOCh PaHee, OcTaeTcs OTKPoIThIM. [IpeoanimansHoro
3Ha4eHUs (DaKThl, YCTAHOBJICHHbIC IOCTAHOB/ICHHEM O NPEKPAIeHHH AeNia, B OT/IH-
yie oT ycraHosienud cr. 90 VIIK P® B orHomeHHH NpHroBOpa, BCTYIHBILETO B
3aKOHHYIO CHIY, HE UMEIOT, KPOME CJIy4aes, KOra HaIHYHE MOCTAHOBIEHH O TIpe-
KpaleHHH Nena (MpeciieAoBaHNA ) MCKII0YaeT NpecieioBaHue JIMLA 110 TOMY ke 00-
purennio (. 4 u. 1 ¢t. 27 YIIK PQ).

Hasas cBOe cornacue Ha MPEKPalICHHE YTOJIOBHOrO jeja Mo HepeaCuiaTH-
PYIOIMM OGCTOATENHCTBaM (HCTEYEHHE CPOKOB AABHOCTH YTOJIOBHOTO MPEC/eNona-
HHS, IPUMHPEHHE CTOPOH O J€1aM 4aCTHO-TIy OIHYHOro H MyOGnHYHOro 00BUHEHHS,

U 1p.), oOBUHSEMbIH HE OCMapUBACT COBEPIICHHS MM YTOJNIOBHO HAaKa3yeMoro aes-

HUS,  CGERN. REMNDAY G s R R R
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Cnemyer TakKe OTMETHTB, YTO B PAjie CNYHaeB CyZbeil OCYmeCTBAeTCs CMe-
LIAHHAS NO3HABATE/IbHAsA, BBIXOAAINAS 332 PAMKH JOKa3aTeNbCTBEHHOH, nesTtelib-
HOCTb M A0Ka3aTeNbCTBEeHHas AesTensHOCcTh. Xorsd 1. 7 4. 1 ¢t 73 VIIK PO u yka-
3pIBaeT Ha HEOOXOAMMOCTH HOKA3BIBAHUA OOGCTOSTENLCTB, KOTOPLIE MOIYT MOBJEYb
3a coboit ocBOOOX IEHHE OT YrONOBHOH OTBETCTBEHHOCTH, OHAKO ACATENBHOCTH B
CTyyasax: OTCYTCTBHSI B MaTepHanax Aesa 3asBjieHHs MOTEPIIeBIUero Mo AejiaM 4acT-
HOro OOBHHEHHS, H3NaHUA aKTa 00 AMHHCTHH, HE SBJIAETCS B YHCTOM BHOE NOKA3a-
tenscreeHnol Hanpumep, ycraHoBneHue ¢akra OTCYTCTBHS 3asBJICHHS NOTEPIIEB-
LIero, K A0Ka3bIBaHHIO OTHECTH He MPEACTABIAETCSA BO3MOXHBIM, B CBA3H C TEM, UTO
Cyabel MaTepyankl [ella HCCIEAYIOTCA Ha NpeaMeT HATMYHS (OTCYTCTBHA) 3asBlie-
HHS IOTEPIIEBIIETO B €ro Matepuainax, 6e3 uCCaenoBaHHs KAKHX-THOO KOHKPETHBIX
IJOKa3aTeNLCTR.

He tpebyercs noxasbiBaHHe HCTEUEHMS CPOKA JABHOCTH YTOJIOBHOIO rIpecite-
IOBaHMA HA MOMEHT MPOBENCHUS NPEIBAPHTEILHONO CIYIIaHHA TPH OTCYTCTBHH
06CTOATENLCTB, BIEKYIINX NTPHOCTAHOBIEHHE TeYeHH YKA3aHHOrO cpoka. Takxke He
TIOJUIEXUT KOKA3BIBAHHIO HAJIMYHE 8KT4 AMHUCTHH, ONHAKO HCCISHOBAHHE NAaHHBIX,
XapaKTepu3yoIHUX oOBHHIEMOro {I0Ka3aTelbCTBEHHAS NEATeBHOCTL), ONpesnene-
HHE KaTeropuH IMpPecTYIIEHHs, eMy BMeHSeMoro (II03HABATE/IbHAS NESTebHOCTD),
oOpaleHde K TEKCTY axTa 00 aMHUCTHH (HO3HABATENbHAS NEATENbHOCTD), BRISCHE-
HHE TO3ULMH OOBHHAEMOTO M0 MPeAbIBIeHHOMY OOBHHEHHIO (OKA3aTeNbCTBEHHAs
JEATeNLHOCTD) CNYXKAT BbIBEIEHHIO OCHOBAHKH U1 NPEKPALICHHS YTOJIOBHOTO Aena
B cooTBeTcTBHU ¢ ML 3 u. 1 c1. 27 YIIK PO,

Bo Bropom maparpade «J{oka3aTenbCTBEHHAs H MO3HABATENILHAA TESTEIb-
HOCTb TIPH HAIWYHH OCHOBAHUI AJIs TIPHOCTAHOB/IEHHS MPOU3BOACTRA MO AENy» aB-
TOPOM DAacCMATPUBACTCA [EATENBHOCTb Cy/la Ha IPENBAPHTENBHOM CIYIIAHHH,
NpenmecTBYIONas IPHOCTAHOBIEHHIO POU3BOACTBA MO Aefy, npobneMaTHka noc-
TOBEPHOCTH AOKA3ATENLCTB, MOATBEPKMAIOMIMX OCHOBAHHA AJIA NPUHATHA TaKOTo
peLeHus.

IIpu peilenyH BOMpPOCa O NMPHOCTAHOBIEHHH IMPOH3BOACTBA O AEdy CTOpPO-

HaMH, Cy[bei OCYLIECTBIIIETCA JCATENbHOCTh NOKA3ATEbCTBEHHAS, HAIIPABJICHHAS
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HA YCTAHOBJEHHE OGCTOSTENLCTE MPOLECCYATLHOTO XapaKTepa, TIOCKO/bKY TaK WITH
MHa4e OCHOBAHMA U1 IPHOCTAHOBJISHHS IIPOU3BOLCTEA 1O ey HE MOFYT Ompene-
JAATHCA PEATIONOKEHUSIMH CTOPOH, CyAbH WM ke OrieparusHoit mubopmMaiwmeii o
HaNHYHH JAHHBIX OCHOBAHHH.

YcTaHoBeHHE O0CTOATENHCTB, CIyXAUUX OCHOBAaHUEM ISl NPUOCTAHOBJIE-
HHS TIPOM3BOACTBA MO AETYy BO3MOXHO MYyTEeM MCCISJOBAHHA M OLIEHKHM [10Ka3a-
TENbCTB B BHIE HHBIX NOKYMEHTOB, Oyab TO panopT JOJKHOCTHOTO nMua 06 oTCyT-
CTBUH OOBHHSEMOrO MO M3BECTHBIM 3apecaM (PEerucTpaliH, BpeMeHHoro dakTuge-
CKOro NMpOXKHBAHHA) WM ke 3aupoc cyapd B Koncruryuuonssiit Cyn P® o coor-
BETCTBHH 33KOHA, IPUMEHEHHOTO WIM NOMIEXAIero NPUMEHEHUIO B JaHHOM yro-
nosHoM jziene, KoHcrutyiun Poccuiickoit ®denepanitu ¢ CONPOBOAMTENIBHBIM THCh-
MOM, 00paTHbIM yBenomiienueM o noaydenuy KC P® sanpoca, nocranosnenus KC
P® o npuxsTHM 3an1poca K MPOM3BOACTBY H T.IL

B cnaydae Hamugus y OOBHHAEMOro TSKENOro 3aboJjieBaHUs, CITyKamero Oc-
HOBAHHEM U1 TIPHOCTAHOBJIEHHS NMPOM3BOACTBA, CBEREHMS 06 3TOM MoOryT ObITh
fIPEIOCTABIICHB! JIHIIAMH, YYaCTBYIOWHMH B nene, Jinbo ucrpebosansl cynveii. He-
TpeGOBaHHE NOKYMEHTOB, TOATBEPXAAIOMKX Hanwaue 3aboneBaHus, a B onpene-
JIEHHBIX CJTy4asiX Ha3HAYCHHE SKCTIEPTH3bL, HA Hall B3IV, BO3MOXKHO B CIIy4ae Ha-
u4ds 0OOCHOBAaHHBIX COMHEHHH B JOCTOBEDHOCTH CBENEHMH, IPENCTaBJIEHHBIX
Yy4aCTHHKamy npouecca. Kpome Toro, npoBeaesse SKCHEPTH3b! B CITyYae NPencTas-
JICHUs CBEAEHHH O HaJM4YHH IICHXHYecKoro 3abosieBanus B cuny . 3 cr. 196 YIIK
P® neobxonumo, B CBS3H C CYIIECTBEHHBIM BIMSHHEM BBIBOAOB IKCIIEPTHOIO HC-
CNIEJIOBAHHs Ha paspelieHue Jeia.

Tpernii naparpad «/{oxazareibCTBeHHAas ¥ MTO3HABATENbHAS AEATENLHOCTD
TIPU HAJIMYHH He BCTYMHBLIETO B 3aKOHHYIO CHUITY ITPHroBOpa CyAa, KOTOpbiM 00BH-
HAEMOMY HA3HAYEHO YCIIOBHOE HAaKa3aHHE» COIEPXKHT aHANIM3 OCHOBAHMS UIS MPO-
BeAeHHS MPEIBAPUTENIBHOIO CIYMIAHHS, TIPeXyCMOTPeHHOro . 6 4. 2 ct. 229 VIIK
P®. ABTOp NPUXOIHUT K BBIBOLY O TOM, YTO OXHMIAHHE BCTYILIEHHA B 3aKOHHYIO CH-
Jiy HPUTOBOpPa, KOTOPHIM OOBMHAEMOMY IO PacCMATPHBAEMOMY YTOJIOBHOMY HEJTy

Ha3HA4eHO YCNOBHOE OCYXICHHE, OBUIO OCMBICIEHHBIM, HeobXxonumo, 9Tobsr pac-
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CMaTpHBaeMOe npecTyruleHHe OBLIO COBEPIICHO B IIEPHMOA MOC/E OrJIALIEHHs yKa-
3aHHOTO MpPHroBOpa. B maHHOM Ciyuae, MO BCTYILIGHMIO IIPUIOBOPA B 3AKOHHYIO
CHILY CYZIOM MOXeT ObITh MPHHATO pelieHHe 00 OTMEHE YCIIOBHOIO OCY:KAEHHS, Ha-
3HAYEHHOTO MPENLIAYIIUM MPHTOBOPOM, M HA3HAYCHHH OKOHYATENHHOIO HaKa3aHHs
IO TIpaBUaM, rpexycMoTpeHHbIM ¢T. 70 YK PO, 10 ects no coBokynHocTH mpuro-
BOPOB.

OnHako CHTYaluu, KOrJa B OTHOWIEHHH JIMIIA, COBEPLIKBIIENO HOBOE FPECTY-
IUTEHHE B NEPUOI MCHBITATENILHONO CPOKA, B CYJ IOCTYIAET YrOJOBHOE HEN0 Mo
ITOMY MPECTYIUICHHIO U TIPH 3TOM NPHIOBOP, KOTOPHIM HA3HAYEHO YCIOBHOE OCYK-
JIEHUE 3TOMY JIHILy, HE BCTYIHI B 3aKOHHYIO CHIY, SBJIEHHE CKOPEE MCKIIOUHTE b~
Hoe. JIng 3T0ro HeoOXOOUMO COBHAAeHHE LIEeTIOr0 Psiia YCJIOBHI: OYEBHAHOCTD Npe-
CTYTUIEHUS W JIMUA, €70 COBEPLUIMBIIErO, ONEPATUBHOCTL PAbOThl CAEACTBUA WM
JO3HaHKS fIPK NPOM3BOACTBE PACCNENOBAHUA Y HAMPABIEHHUH JENA B CYA.

BBeneHHas mpaBoBas KOHCTPYKLMs HE MOXKET HE TIOBJIMATH HEraTUBHO HA
CPOKH PacCMOTPEHHS YIOJIOBHBIX €T B CyJe. 3aKOHOAATE b NPEeJIaraeT npy OTCyT-
CTBHY CBEAEHMI 0 BCTYIUICHHH B 3aKOHHYIO CIUTY NPEIbIAYILErO IMPUIOBOPa OTKIIA-
IOBIBATH CITYIIAHKE 10 Jely [0 MOCTYIUICHHS TaKuX ceemeHuil. [1ockonbKy 3aKoHO-
MPOEKT O BHECEHHHU H3MeHeHui roroBuics ewe ¢ 2006 r., OCHOBaHHe g HA3HaYe-
HHS NPEeIBapUTEILHOIO CIIYLIAHMs, coxepxameecs B . 6 4. 2 c1. 229 VIIK PO,
BBeleHO 6e3 yuera CIOXHBIIEHCSH NMPAaKTHKH B 4aCTH CPOKOB IMPOBENEHHSA IpelBa-
PHTENBHOrO CAYIIAHHS U HA3HAYEHMS 10 Ero HTOTaM CyaeGHOro 3acenaHusl.

B uerBeprom maparpade «JlokazaTeqbCTBeHHAs M IO3HABATENbHAA HEd-
TENBLHOCTh Ha MPEIBAPHTENLHOM CJIYINAHHH [IPH PELISHHH BOMPOCA O Mepe mpece-
YyeHHus B OTHOINEHUM JIMLIA, COAEPIKAILErOCH MOM CTPAKEH) aBTOP MPHUXOLUT K Bbi-
BOZY O TOM, YTO HEOOXOAUMOCTh MPOBENEHHS PENBAPHUTENBHOIO CIYINAHHS BbIBO-
OUTCS U3 ABYX NOCHUIOK.

C onHOM CTOPOHBI, CyAbA NODKEH Ha oCcHOBanuu n. 3 cr. 228 YIIK P® pe-
LWIKTH BOIPOC 06 HU3MEeHEHHH, THOO OCTaB/IeHHH 6e3 H3MEHEHH T MEPhI NPECeUeHUS B
BHZIE 3aKJIIOYEHHs NOA CTPaXy, eile A0 cyneOHOro pasdupareibcTBa, MOCKONBKY

CPOK CONEpIKaHUs YCTaHABIMBAETCS HA OCHOBAHMM CyNebHOro peleHus, 40 onpe-
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nenenHo# garsl. C Opyroit CTOPOHBL, Cyabs AOMKEH PELINTb YKa3aHHBIH BONPOC B
cyneOHOM 3aCEHaHHU C Y4aCTHEM CTOPOH.

CobnroneHne yKa3aHHBIX YCJIOBHI B paMkax AEHCTBYIOIMEro 3aKOHOAATENDb-
CTBa BO3MOXKHO TONbKO ITyTeM Ha3HAYEHHHA CYAOM MO COOCTBEHHON WHHLMATHBE
TIPEZIBAPHTENLHOrO CYHIaHHUA IUIS PeLIeHUs BOMpOca MO Mepe NpecedeHHs B BHAE
3aKTIoueHHs non cTpaxeit. OCTaeTcs HEACHBIM, B CBA3HM C UeM 3aKOHOHAATENEM IO
HACTOAILIEr0 BPEMEHH YTOJIOBHO-MPOLIECCYaNbHbIN 3aKOH He NIPUBENEH B COOTBETCT-
BHE C BbINIEYKA3aHHLIMU peuteHuamu Kouctutyuuontoro Cyna PO.

ITpu pemenuu Bonpoca 06 usMeHeHMH (OTMEHE) MepHI NPECEeueHus B BHIE
JAKITFOUEHHS TIO CTPAXy, TMOO OCTaBJIEHHIO ee Oe3 H3MCHEHHUS Ha NMPEABAPHTENLHOM
CYIIaHHH CTOPOHAMHU, Cy/beH OCYILECTBIAETCS AOKA3aTeAbCTBEHHAS NeATENbHOCTh
B CJiydasiX, KOTAa B OCHOBAHHE MOCTAHOBKH BOIPOCA CTABHTCA OTHaneHHe HeoOXo-
ZUMOCTH B COZICPKaHMH NOY CTpakell B CBA3M ¢ U3MEHEHHEM COCTOSHHS 3I0pPOBbA
OOBHHAEMOr0, HOCTHXEHUS LieJiel, [yl KOTOpsIX OHA Obuta n3dpana. 06 usMeHeHnu
COCTOSHUSA 3A0POBbA, CEMEHHOTO MONIOXKEHHS, JOCTHKEHHH ONPENEIeHHOr0 BO3Pac-
Ta, HATMYHH OEPEMEHHOCTH Y KEHUIHH MOTYT CBHAETENLCTBOBATh A0KA3aTENbCTRA,
OTHOCSIIHMECS K HHBIM JOKYMEHTAM,

ITpu u3Menenuy kpanudukauxn geicTBH 0OBHHAEMOTO B X0/ A0CyAe6HOro
TIPOM3BOACTRA, OTIAWYHOM OT MEPBOHAYANBHON KBanu(uKally AeHCTBHH, «IIOX KO-
TOpYIO» M30Hpanach mepa NpeceueHHs, a KPOME TOro, B XO[e NpeaBapHTENbHOro
CHTyInaHus, BONpoc 06 u3MeHeHNH Mephl npecedeHns Ha Oonee MATKYIO, He CBA3aH-
HYIO ¢ NHIIEHHEM CBOOOMABI TAKXKEe Ha Hall B3FJISH MOXeT ObITh peuieH Monoxu-
TeipHO. B 2TOM citydae, CTOPOHBI M CYZAbs OCYIUECTBISIOT AEATENLHOCTH NO3HABA-
TENbHYIO, HCCNEys YrOJIOBHO-NPABOBOH XapakTepPHCTUKH HHKPHMHHHPYEMOrQ
NesHUS, TIOCPEACTBOM M3y4YeHHs MPOLECCYANbHOrO XOKYMEHTA — OOBHUHHTEILHOIO
3aKII0UeHNS (aKTa), TMO0 MOCTAHOBNEHHS CY/IbH, 4 TAKXKE YCTAHOBJIEHMS KATErOPHU
NPECTYIUIEHHS TyTeM o0patieHus K HOpMaM YTOJIOBHOTO 3aKOHa.

B 10 xe Bpems, n3bupas WiH octaeiss 6e3 U3MEHEeHHS Mepy NpecedeHus B
BHJIE 3aKJIIOYEHUs N0 CTPaXy CyAbs ONpeHeaeHHbIM 00pa3oM NpeApelaeT Bompoc

06 060CHOBAHHOCTH OOBHHEHHA JHLE, JIeJI0 B OTHOWEHHH KOTOPOrO MOCTYIMHIO K
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Cyabe, NPOHCXoauT cOmmbkerne QYHKUMIA MPaBOCYAus [0 Ay H YTONOBHOrO npe-
CENOBaHMS.

Onpenenvis HanuuHe npobneMbl BO3MOXKHOIG NpeapelieHus Cybell Bonpoca
0 BMHOBHOCTH JIALIA, Je/I0 B OTHOIIEHUH KOTOPOrO HAXOLUTCH B €r0 IIPOH3BOLCTEE,
TIpH peleHHH Bompoca 00 OTMeHe, H3MEHEHHH, OCTaBieHHHN 0e3 H3MEeHEHHs MEpPbI
fipeceveHus B BUAE 3aKIIOYEHHS MOJ CTPAXXY B OTHOLISHHH YKa3aHHOTO JIMLa, Mo-
JIaraeM BO3MOJXKHBIM [IPEIVIOKHUTD paspellleHHe YKa3aHHOH IpobaeMbl BEEHHEM HH-
CTUTYTAa CMELHAJH3KPOBAHHBIX aPECTHBIX CyZAeH, KOTOpble MOIJIM GBI MPOBEPATH
060CHOBAHHOCTH MOXO3PEHUI B OTHOMIGHHH JIHLL, MPECTABNEHHbIX HA apeCT B XOOE
zocyaeGHoro nponssoacTea. Ilpu 3TOM apecTHbIE CyAbH AOMKHBE ObITh HHKECTOA-
niefi MO OTHOLIEHHIO K CyZlaM PaifOHHOrO 3B€HA MHCTaHiHeH b0 BHIBEAEHH U3 CO-
CTaBa CymoB 0oOLIel IOPUCTUKLIMH.

B 3ax/moueHHH NMOBENCHB! KPATKHE HTOTH HCCIENOBAHUS, €TO OCHOBHLIE pe-
3yabTaThi, CHOPMYIHPOBAHEI NIPEIOKEHHS aBTOPA TEOPETHIECKOTO, HOPMATHBHOTO
U NIPAKTHYECKOTO XapaKTepa. \
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